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Madras Law Journal. 
Madras law Times. 

Madras Weekly Notes. 
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Madhya Bharat. 
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Madias. 

Dominion Law Reporter, 
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Dominion Law Reporter, 
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G.VV.N. 

P.R. 

P.L.R. 

P.W.R. 

Pat. or P. 

A.I.R. 1950 
1950 Pat. 
D.L.R. (Pat.) 


Pat 


P.L.J. 

P.L.T. 

P.W.N. 

A.I.R. 1950 Pesh. 

1950 Pesh. 
R.L.VV. 

R. or Rang. 


Rang.L.R. 

A.I.R. 195® Rajas. 

R. D. 

Sau. L.R. 

S. L.R. 


.. Oudh Weekly Notes. 
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.. Punjab Record. 

.. Punjab Law Reporter. 

.. Punjab Weekly Reporter. 

.. Indian Law Reports, 
Patna Series. 

or All India Reporter, 1950 
* Patna. 

.. Dominilon Law Reporter, 
Patna. 

.. Patna Law Journal. 

.. Patna Law Times. 

.. Patna Weekly Notes, 
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Peshawar. 

.. Rajasthan Law Weekly. 

.. Indian Law Reports, 
Rangoon Series. 

.. Rangoon Law Reports. 

.. All India Reporter, 1950 
Rajasthan. 
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.. Sind Law Reporter. 


S.C.R. 

S.C.J. 

A.I.R. 1950 Sau. 

D.L.R. (Sau.) 

A.I.R. 1950 Simla 

D.L.R. (Simla) 

A.I.R. 1950 Sind 
1950 Sind. 

A.I.R. 1950 S.C. 
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D.L.R. (S.C.) 
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Dominion 
Simla. 

All India 
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A.I.R. 

Court. 

Dominion Law Reporter, 
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Dominion Law Reporter, 
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Vindhva Pradesh. 

1950 Pakistan Law Reports. 


Appl. 

Appr. 

Comm. 

Cons. 

Cr. 

Disc. 

Diss. 

Dist. or D. 
Doubt 


Other Abbreviations. 


Applied. 

Approved. 

Commented. 

Considered. 

Criminal. 

Discussed. 

Dissented from. 

Distinguished. 

Doubted. 


F.xpl. 

Foil. 

F.B. 

P.C. 

Rel. 

S.B. 

Ref. or R. 
Rev. 


Explained. 
Follow ed. 
full Bench. 
Privy Council. 
Relied. 

Special Bench. 

Referred. 

Revenue. 
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ABADI. 

See also (1) Custom. 

(2) Landlord and Tenant. 

p t d Custom (Punjab)—Abadi. 51 

192. 

-—-Agricultural village—What is—Character of 
village if lost by a portion of it being included 
mthm municipal limits—Rights of ryot in such 
a village to transfer house sites—Onus 
An agricultural village is a village in which 

LL ma J. or *ty of the residents carry on agricultural 
occuiiation and in which the bulk of the land is 
used tor agricultural purposes. The character of 

a rwvrf aSe *1 ” 0t - * ost or altered merely because 
findS * ° f U 1S lncIuded within municipal' 

riJht a ? 1Iage the r y° ts have ordinarily no 

a ajsW, tranS fj r the sites of their houses. Such 
ul-arz d u USUally be recorded » the wajib- 

stance enin ltS absenc< j wouId he a strong circum- 
r g a P lnS , t tbe f y ot - The ryot on whom 

with u! 168 b , eavlIy has to prove such a custom 

Prasad r\ “o C0 ?? nt evidence - (Bind Basni 
A W t> /Charan v. Ramadhar. 1948 
"•W.R. (H.C.) 26=1948 O.A. (H.C ) 26 

A.LW A il 7 - 157 ~ A,I - R ' 1948 A - 327=1948 

—T —Conversion of kachha well into a pucca well 
—-Kight of a rtyaya. 

A riyaya is competent to sink a well without 

h u landIord on such portion 
of the abadi land as, has been used by him as an 

appurtenance to his dwelling house. It follows 

well in srsr? ° f a kachha Wdl int0 a pucca 
to tL Abad? ’ T ann0t iumish an y cause of 

TchulaZ ‘T SUe for its demolition. 

K^hulam Hasan, CJ.) Mahomed Amir Ahmad 

Khan * Bachchoo Singh. 23 Luck 108^ 

A.I.R. 1948 Oudh 142=1947 A W R (C r » 

294=1947 O.A. (C.C.) 

—-Effect of village ceasing to be agricultural 

tillage naturally and by operation of statute— 

* ohiam Lal. 1946 A. (Rul.) 33 (F.B.). 


abadi., 

——Houses # in Power to transfer—Inclusion 
°T P° rt }°n within municipality— Iqrar-i-malikhan 
Kestrictions mentioned in—Applicability. 

The restrictions as to transfer mentioned in 
an iqrar-i-malikhan apply only to the residents of 
the agricultural portion of the village and not to 
residents of that portion which had already been 

/nr-\ Wltlim a municipality. 1946 A W R 
(C.C.) 1 ReI. on. (Malik, CJ. and Chandira- 
wam 7.) Ratan Ram v. Dhanushdhari Ji. 

a VS* VS 949) AIL 888=1949 A.W.R. 49= 
A.I.R. 1949 A. 410=4 D.L.R. (A.) 138 . 

— House site—Right of tenant—Transfer 

without consent of zamindar—Custonv—.Presence 

of bazaar in village—If alters agricultural charac¬ 
ter of village. 

The custom is so well-established that it may be 
treated as the common law of the province, that in 
the absence of a special grant or contract to the 
contrary an agriculturist or an agricultural tenant, 
or any other person necessary for the village eco- 

hnlT’ 7 h ° w aI1 ° Wed by tfle zamindar to build a 
house for his occupation in the abadi obtains a 

<wi nght i t0 USe house £or Hmself and his 
fr' y T a ng as he mamtains the house, and so 
•« he do L s n . ot a handon the house by leaving 
the village He is a bare licensee of the site ™d 
has no right to alter its user, or to transfer Ihe 

No/ does ^ vdk permission of the zamindar. 

viHage bv the CeaSe t0 be an ^"cultural 

l a8 ^ by ‘he mere presence of a bazaar in the 

lj *-*"' n- 

3'™f• 

(Cl* 282; (1*937) O.W.N 330 ref 

( Chandiramani, J ) Tt a Vrc tt a re * # 

Singh. 4 DLR i aui J±Tr* v - Karam 
673. (All.) 64 =A.I.R. 1949 A . 

———Position of Reyaya occupying house in— 

,L » home in il, 

has got no interest in the land, he cannot 


Non* \atu ----ne cannot 

sasaft ttssaF^ 
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he said to be a bare licensee. Where on pa>' 

nfent of consideration a Reyaya has acqiuml 

rierht lo build a house m the abaci 1 and 

it there is no justification in law ami m c„mt 

whv he should not he able to maintain a mu 

against trespassers for the protection of '"s njir_ 
/’/ I \ p ,\vyi T m v ANANT SlNGfl. 

(Monk, J.) 1 AN A Nl , t . n /i_r r 'i Ag—1946 A 
T C 226=1046 A.W.R. (HX.) 4*— 1 ' 4 ° ■'* 

L \V 1 = 1046 O.W.N. (H.C.) 1— A.l.R. 

1946 All. 284. 

_ Transfer in a town—Rig fit to—Onus. 

Whether the right of transfer lie in respect ot 
site or in respect of the constructions standing on 
it it is for the person who asserts a superior 
title to establish it, and unless a title wluc 1 
prohibits the transfer can be established, the 
transfer will stand good. So where a plaintaft 
challenges the right of a tenant in a town to 
transfer, he must show that either there is a 
custom or contract which prohibits the transfer 
of a house or a site by a resident in a town. / 

O.W.N. 271; (1945) O.W.N. 3, rel. on. 
{Malik, C J. and Chandiramam, J.) Ratan Ram 
v Shri Dhanush Dhariji Bhagwan. l.L.K. 
(1949) All. 888=1949 A.W.R. 49=A.T.K. 
1949 All. 410=4 D.L.R. (All.) 138. 

ABANDONMENT— Of claim. Sec C. P. 

Code, O. 23. 

-Of holding. See 


Landlord and Ten¬ 


ant. 

-Plea of—Delay in applying for delivery of 

possession on part of auction-purchaser—Inference 
of abandonment—Plea, when material. See Tkav. 
Lim. Act, Art. 164 . ( 1950 ) K.L.T. 1 . 

ABATEMENT — Of appeals and suits. See 
C. P. Code, O. 22. 

-Of rent. See Landlord and Tenant. 


ABETTING. See Penal Code, S. 34 . 
ABKARI. See Bombay Abkari Act. 
ABUSE. See Penal Code, S. 499 . 

ABUSE OF PROCESS OF COURT. See 

C. P. Code, S. 151 . 

ACCOMPLICE —Who is—Decoy or spy—If 
accomplice—Value of evidence—Distinction— 
Corroboration of evidence—Rule—Bribe giver— 
Position of. .See Criminal Trial — Evidence. 
I.L.R. ( 1940 ) Cut. 585 . 

ACCOUNTS. 

See also (1) Court-Fees Act, S. 7 (fa). 

(2) Partnership. 

(3) Partnership Act. 

(4) Trusts Act. 

- Oligation to account—JVhen anises. 

A suit for account will lie if the defendant is 
under an obligation to account and an obligation 
to account arises only (t) if the person upon whom 
the obligation is sought to be imposed must have 
received some kind of property not belonging to 
himself,. (it) that the person seeking to impose 
the liability must be owner or must have some 
title to that property as would enable him to 
recover it, (in) that the defendant must have 
received the properly in his possession and con¬ 
trol, and (fa) there must be fiduciary relationship 
between the plaintiff and the defendant. (Guha, 


accounts. 

J ) Ashutosh Roy v. Arun Sankar Das. 

A.I.R. 1950 Dacca 13 ( 2 ) . , _ . 

_ Settled accounts—Rc-opemng of—Equity 

when steps in to grant relief in the matter of. 

It is a •well-established principle of law that 
equity docs not step in to grant relief in cases 
of “folly imprudence or want of foresight but 
only in cases of “victimisation”, where accounts 
between parties like principal and agent are sought 
to be re-opened after a long lapse of time. 

(Allsop and Sinha, JJ.) Ram Swaroop v. 
Partab Narain. I.L.R. ( 1947 ) All. 424 — 
A.l.R. 1948 All. 138=1947 A.L.T. 402 . 

- Settled accounts — Re-opening of — Grounds. 

A settled account can be re-opened only on 
grounds which are well settled. It may be fraud 
or mistake or some ground which the Court would 
accept as having led one of the parties to accept 
the account as correct which in equity would be 
considered unconscionable. (Chagta, J.) Manek- 
lal Mansukhbhai v. Twaladutt Pilani. 230 

I. C. 461=48 Bom.L.R. 727 =A.I.R. 1947 

Bom. 135 . 

— —Settled accounts — Re-opcning—Suit for — 
Facts to be proved by plaintiff—Fiduciary rela¬ 
tionship between parties — Effect. 

Where a plaintiff wishes to rc-open accounts 
settled after a long lapse of time, the plaintiff 
must show error in the accounts to a consider¬ 
able extent botli in amount and in the number of 
items. But if there is any fiduciary relationship 
between the parties, it would be enough if a less 
considerable number of errors and one or more , 
fraudulent omissions or insertions in the accounts 
I are shown. The plaintiff must also specify 
instances for re-opening the entire account. (All- 
1 sop and Sinha, JJ.) Ram Swaroop v. Partab 
I Narain. I.L.R. ( 1947 ) All. 424 =A.T.R. 1948 
j A. 138=1947 A.L.T. 402 . 

- Settled or stated accounts—IVhat amounts 

j to — Essentials—Acceptance of accounts rendered 
| —Effect of—Express acceptance — Necessity — 
i Conduct — Sufficiency. 

, If accounts are submitted and accepted as cov- 
1 rect by the other side to whom the accounts are 
I rendered, then in law that amounts to stated or 
i settled accounts. It is not nccessarv that the 
| settlement should he in writing, nor is it ncccs- 
; sary that the parties should sit down, compare 
| accounts and call for vouchers, etc. All that the 
Court has to ascertain is whether in fact the 
party to whom accounts were submitted has 
accepted them as correct. The acceptance need 
not be express; it can he inferred from conduct. 
The Court must find that there is sufficient 
evidence from which a legal presumption can 
i arise that the accounts were settled. (Chagta, 

J. ) Maneklal Mansukhdat v. Twaladutt 
Pilani. 230 T.C. 461=48 Bom.L.R. 727 = 
A.T.R. 1047 Bom. 135 . 

Suit for—Cause of action against execu¬ 
tor If survives his death — J.iabilitv of his legal 
rcprcscntativcs-L-Extcnt of. 

A cause of action in a suit for account against 
«m executor or other person holding a fiduciary* 
character survives his death and can he enforced 
against his legal representative. The legal re- 



ACCOUNTS. 

preservative cannot be directed by the Court to 
explain the accounts kept by the dead executor 
or the _ other person. But there is no inherent 
impossibility in the performance of the other acts 
by the legal representative, namely, to deliver the 
account papers and support them by vouchers, for 
the hand of death does not remove papers. To 
that extent a departure may have to be made 
from the general rule that a suit has to be tried 
throughout in all its stages on the cause of action 
as laid in the plaint and the relief appropriate 
thereto is to be given, and that a person substi¬ 
tuted as legal representative can only take a 
defence appropriate to his character as le°-al re- 
presentahve ° f the deceased defendant. (Mitter 
and Chunder, JJ.) B rij Kishore Singh v 

^C ZU 29 ^m 7 I r', R - / 3947) 1 CaL 1 > ”—228 

-A r 2 uTo^« r C f 1 ', < 5 ul • > 66c =S 3 C.L.J. 1 
-A.I.R. 1948 Cal. 19 t =51 C.W.N. 157 . 

O 7 I 1 "? *° r ~ What is ' See c - p - Code, 

u. 7 , R. 2 . 48 Bom.L.R. 795 . 

-——Suit for—When lies. 

on lit. Imposition that a suit for accounts can 

or hv nn OUg : t by a princi P al his agent, 

a rZ, partner against another partner or by 

narrow t Th a ?? inst his trustee is too 

halV. b< i ac F e P table - The correct position is 

dther hL P mt f mUSt satisfy the Court ‘hat 
the ^ a P artIcular fade usage, or of 

defendant 13 ^ reIatlons ‘he parties the 

possiblefor w aCC0Untlng P art 5 ' or it is not 

SlmTuin m "J ° f et any relief exce Pt by 

him anrMf ‘ hc defendant to render account to 

WMld lt f rr 4 ° e c- th f the suit for ^counts 
Sant rL (Te g Sm9h > *) Diwan Chand 

WbLah tv Ram - 223 PC. 398 = 

R l 9^6 Lah 82 P ' L R ' d 07 =A.I. 

iSSSSkSS" 

ee also U> Limitation Act, Ss. 19 and 20. 

\£) mahomedan Law_ 

(?) Legitimacy. 

(«) Marriage—Presumption.. 

debtor al^ ° n that of i^dgment- 
on decree ? Wery-Burden of proof is 

that d . ? t prOVe that the signature was 

r ^ judgment-debtor. See Evidence. 12 B. 

• 

redemnt^o 31 -p amounts to—Mortgage—Decree for 
orTn o°T u XCCUtl T. a PP'ication by defendant 
f — dae . ‘" bim-ff saves limitation for 

0 T R o ^ amtl ff-^ Cochin C. P. Code, 

f 1 ' R - 9 < 2 )- 5 D.L.R. (T.c.) 51 . 
us QUIESCENCE. See Evidence Act, S. 

7~~r~f c ceptance of benefit under order—Right 
Plaint Ord order ~° rder allowing amending of 

°t er awardm 9 costs to defendant-jLcr 
ce P ta nce of costs—Subsequent attempt to Mich 
amendment m appeal — Estoppel. 

aJ^!r re 311 ° rder f llowin g the plaint is made 
arrow" 1 ?!, C ° StS t0 t le defendant, and the latter 

that the defrnf 2 award , ed t0 him . it must be held 
mem w f dant accede s to the order of amend- 
• He cannot be permitted to subsequently 
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challenge the order of amendment in appeal 
agamst the decree in the suit. If the defendant 
felt aggrieved, he ought, without accepting the 
costs, to hate filed a revision application against 
such amendment order. (Nagarkar, J C ) Zor\ 

a^£ W A?. AR Nath ' 3 D.L.R. (Aj,. Mer.) 39 

ST | A TE—Effect—Change in status of 
individuals and character and authority of Court 

by reason of Act of State-Effect on vested rights 
—Principles governing effect of change of law 
on vested rights-Applicability. .W Interpre- 
tation of Statutes. 52 Bom.L R 660 

ACTIONABLE WRONG See Tort 

A £T.[VE SERVICES ORDINANCE (X 
A^t j 94 ] IfT^ uItnf vires —Government of India 

^ tlve Services Ordinance is not ultra 
wres the Government of India Act in view of the 

amendment of that Act by the India and Burma 
EvTv g r% ACt ’ 19 t?' ( - Roxhur 9 , < and Ellis, JJ.) 

Fx" ( gs7, v c r; 5 p ™ r " E «™ 
~nf E £! sfdi 8 L 

clearly Xt^ll ‘° ^ Wh ° Ie ° f British India - is 
clearly that all persons covered by the terms of 

subiect to 9 m,Ti nd ( i 10) ?/ the Army Act becam e 
India for i f , Cmpl ° yed within British 

tn hJ A b J v n ue of the Ordinance, they are 
be . dee med to be on Active Service, notwith 
standing the actual provision of S. 189 of the 

jjf y (Roxburgh and 0i E mt 

S.R E 7im) B rCa, V T5 AN PERRY R EMPER0R: 

f™s C ° nStrUCtl0n - See Interpr ETATION of 

ADJOURNMENT. C . P. Code, O 17 

f s ?•, c. 

*»»»*- 

™vg.e ^ 'S Ve Q.D f 

Sheriff Maracair ° OffioaT ¥ ahomed 

gri£d , ' 2 L 5 R am, 

estate, and if thj Cou/t * 1S t -° administe r the 

as to the exisLce or Atb^r 6 SUlt ; has to d ^de 

an administration suit will U 7 ^ f° f i? n alienat ^n, 
object of the suit k to hi ’ but v wher e the main 

to be made by the deceased ^ aIl ' nation ' all eged 
possession of prooertv asid ? t or tb obtain 

of the heirs an l!l ? aIly withheld by one 
remedy. 45 pj ^ 3 ration suit is not a proper 

Singh and Kapur JJ ) SttTt? erred (Harnam 

Courts Act^Ss £ ep T5 BoMBAY Civil 

- Suit for-Po^rnfr 48 Jom.L.R. 110 . 

~f t P Jode, S. 9 ZZ t 

R. iTc P 'coT'orV 6 ^ t0 ° “ Uch on O. 20, 

* the forms of plaints and 
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ADMINISTRATION. 

decrees prescribed in Sch. I, C. P. Code, for 
ascertaining the objects of an administration suit. 
O. 20 bears the title “judgment and decree” and 
is devoted to the form in which judgments should 
be delivered and decrees passed in particular cases. 
The forms are not exhaustive, and R. 13 itself 
enables the Court to give any directions that it 
thinks fit. “Administration” means management 
and disposal of an estate, whether it be that of a 
deceased person or of any other person. The 
power to entertain an administration suit is given 

not by O. 20 , R. 13 , but by S. 9 , C. P. Code, 
which provides that the Court shall (subject to the 
provisions herein contained) have jurisdiction to 
try all suits of a civil nature excepting suits of 
which their cognizance is either expressly or im¬ 
pliedly barred, and if a suit for the administra¬ 
tion of an estate is not barred expressly or im¬ 
pliedly by any provision of law, it must be enter¬ 
tained. It would appear that an administration 
suit need not necessarily relate to the estate of 
a deceased person. This conclusion may be drawn 
from the language of O. 20 , R. 13 ( 1 ), which 
speaks of a suit “for an account of any property 
and for its due administration under the decree of 
the Court” without any reference to a deceased 
person, and the force of this language is brought 
out specifically in sub-R. ( 2 ) which makes a 
special provision for “the administration by the 
Court of the property of any deceased person”. 
(Cornelius and Kayani, JJ.) Mahbub Alam v. 
Razia Begum. A.I.R. 1950 Lah. 12 . 

- Trust for benefit of creditors—Decree 

passed after due advertisement allocating funds 
to creditors—Effect of—Whether binds all per¬ 
sons interested. 

A deed of trust provided for the payment by the 
trustees of all the debts of the settlor, and after 
such payment the trustees were to pay and deliver 
the residue or surplus to the settlor or his heirs. 
The deed further provided that if any creditor 
does not accede to the same he should be ex¬ 
cluded from all benefit under the deed and the 
settlor should be entitled to stand in his place. 
One of the creditors sued the Official Trustee 
who was appointed by Court in the place of the 
trustees under the deed, to have the trusts ascer¬ 
tained and declared and for an account. A 

decree was passed in that suit classifying the 

creditors in different groups and setting out the 
amounts due to them. The Official Trustee im¬ 
plemented the directions given in the decree by 
making allocations among the creditors named 
therein and carrying the funds to separate ac¬ 

counts in their names. The decree was made 
after due advertisement for all persons interested. 
On a subsequent application by some of the heirs 
of the settlor under the Official Trustees Act for 
an order directing the Official Trustee to make 
over to them the amounts unclaimed by the 
creditors in terms of the deed of trust. 

Held, that (i) the allocation and carrying over 
of the funds to separate accounts in the names of 
the respective creditors amounted in law to a 
payment to those creditors of the sums set oppo¬ 
site to their respective names in due course of 
administration of the trust, that after such allo- 


ADM. OF EVAC. PROP. ORD., S. 12 . 

cation and apportionment no surplus remained in 
the hands of the Official Trustee in respect of 
which a resulting trust might arise in favour of 
the settlor or his heirs, and that the decree 
operated to wind up the administration of the 
trust created by the deed and created a new trust 
and that the Official Trustee was in contempla¬ 
tion of law holding the respective amounts in 
trust for the respective creditors not under the 
original trust but under the trust created by the 
decree; (if) that the Court was free after proper 
advertisements to “allow” the claims of such of 
the beneficiaries as it could “find” and that the 
allocation and carrying over of the funds to 
separate accounts in the names of the creditors’ 
beneficiaries was nothing short of distribution in 
the eye of the law and all persons interested are 
bound thereby. (Das, J.) In the matter of 
Official Trustees Act. A.I.R. 1946 Cal. 
382—227 I.C. 323=1947 Cal. ( Rul.) 1 . 

ADMINISTRATION OF EVACUEE PRO¬ 
PERTY ACT (XXXI OF 1950 ), Ss. 17 and 

46 (d )—Appointment of Receiver of evacuee 
property—Power of Court — C. P. Code, S. 51 
; (d). 

Section 17 of the Administration of Evacuee 
Property Act only prohibits attachment, distress 
or sale in execution of an order of a Court and 
j not execution by means of appointment of a 
Receiver. The appointment of a Receiver under 
,S. 51 (d), C. P. Code, is not equitable attach¬ 
ment and is, therefore, not barred by S. 17 of 
the Act. There is no inconsistency between the 
provisions of the Act and S. 51 (d), C. P. Code, 
and therefore S. 51 , C. P. Code, does not stand 
repealed pro tanto by virtue of S. 4 of the Act. 
The jurisdiction of the Court to appoint a receiver 
of evacuee property is also not barred by S’. 
46 (d) of the Act. A.I.R. 1919 Pat. 700 , Diss. 
from. A.I.R. 1925 P.C. 176 , 44 P.L.R. 74 and 
40 P.L.R. 303 , referred to. (Kapur and Soni, 
JJ.) Simla Banking and Industrial Co., 
Ltd. v. Abdul Gafoor. 5 D.L.R. (Simla) 266 = 
A.I.R. 1950 E.P. 312=52 P.L.R. 257 . 

ADMINISTRATION OF EVACUEE PRO¬ 
PERTY ORDINANCE (XXVII OF 1949 ), 

S. 12 —Ejectment of occupier of evacuee property 

Flower of custodian—Delhi Ajtner-Merzvara 
Rent Control Act, S . 9 . 

Under S. 12 of Ordinance XXVII of 1949 , 
the custodian can cancel an allotment of evacuee 
property made by him and put somebody else in 
possession. Under the rules framed by the Go¬ 
vernment of India certain restrictions, however, 
have been placed on the powers of the custodian. 
An occupier of evacuee property can be ejected 
only if the conditions under which a tenant under 
ordinary law may be ejected are fulfilled. S. 9 
( 1 ) (/) of the Delhi Ajmer-Merwara Rent Con¬ 
trol Act provides that a tenant can be ejected if 
lie has been allotted a suitable residence. A cus¬ 
todian of evacuee property cannot, therefore, 
eject an occupier of such property unless other 
suitable residence has been allotted to him. Mere 
offer of accommodation is not enough. If the 
custodian does not comply with the requirements 
of law, a writ of prohibition may be issued against 
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ADM. OF EVAC. PROP. ORD., S. 43. ( 

him under Art. 226 of the Constitution. {Wes¬ 
ton, C.J. and Khosla, 7.) Karam Singh Sobti 
v. Custodian of Evacuee Property. 5 D.L.R. 
(Simla) 309=32 P.L.R. 309. 

-S. 43— Civil Court —If includes Courts 

under Companies Act. 

S. 43 of the Administration of Evacuee Pro¬ 
perty Ordinance takes away the power of the 
Civil Court which includes Courts within the 
meaning of the Companies Act. {Khosla and 
Kapoor, JJ.) Liquidator, Janda Rubber Works, 
Ltd. v. Collector of Bombay. 5 D.L.R. 
(Simla) 131=1950 Com.C. 141=52 P.L.R. 185 
=A.I.R. 1950 E. P. 204. 

“—™S. 43— Claim io\ evacuee property — Adju¬ 
dication of — Power of High Court—Bombay 
Evacuee {Administration of Property) Act, 1949. 

The Bombay Evacuee (Administration of Pro- 
perty) Act, replaced as it is by the Administra¬ 
tion of Evacuee Property Ordinance passed by the 
Central Government, expressly taxes away the 
power of the Civil Courts which would include 
the High Court to adjudicate upon any claim 
laid or made by a person objecting to any action 
taken under the Bombay Act or the Ordinance, 
and the only remedy open is to resort to the special 
machinery provided in the Bombay Act or the 
Ordinance. {Khosla and Kapoor , JJ.) Liqui¬ 
dator, Janda Rubber Works, Ltd. v. Collec¬ 
tor of Bombay. 5 D.L.R. (Simla) 131=1950 

Com.C. 141=52 P.L.R. 185=A.I.R. 1950 E.P. 
204. 

ADMINISTRATION OF JUSTICE AND 
POLICE IN GARO HILLS DISTRICT 
RULES, R. 31-— Applicability — Admission of 
party forming basis of decision. 

Rule 31 of the rules framed for the Adminis¬ 
tration of Justice and Police in Garo Hills Dis¬ 
trict, which requires the Deputy Commissioner 
to persuade the parties to agree to the arbitration 
of a Panchayat, does not apply where the admis¬ 
sion of a party forms the basis of the decision of 
the Deputy Commissioner. {Thadani, Ag . C.J. 
and Ram Labhaya, 7.) Sonaram Nokma v. Jo- 
RAN Nokma. A.I.R. 1950 Assam 88. 

mm Z -. 31 — -Non-observance of provisions—If 

affects jurisdiction of Deputy Commissioner. 

The non-observance of R. 31 of the rules 
framed for the Administration of Justice and 
Police in the Garo Hills District, goes to the root 
of the jurisdiction of the Deputy Commissioner 
jn the trial of a petition brought by indigenous 
inhabitants of the District. An order passed 
ky the Deputy Commissioner after hearing the 
evidence adduced by both parties and without at¬ 
tempting to induce them to submit their case to a 
panchayat, is, therefore, liable to be set aside. 
( Thadani, Ag. C.J. and Ram Labhaya , 7 .) 

Monje Mechik v. Mechok Mechik. A.I.R. 
1950 Assam 85. 

“T-R. 35 —Revisional jurisdiction of High 

Court. 

The revisional jurisdiction under R. 35 of the 
rules framed for the Administration of Justice 
and Police in Garo Hills District, now rests in the 
Court. {Thadani, Ag. C.J. and Ram 
Labhaya, 7.) Sonaram Nokma v. Joran Nok- 
MA * A.I.R. 19S0 Assam 88. 


ADVERSE POSSESSION. 

ADMINISTRATION OF JUSTICE AND 
POLICE IN THE NAGA HILLS DIS¬ 
TRICT RULES, R. 22 —Transfer of criminal 
case front Naga Hills District to another Dis¬ 
trict in Assam—Power of Assam High Court 
— Cr. P. Code, S. 526 . 

R. 22 of the Rules framed for the Administra¬ 
tion of Justice and Police in the Naga Hills, 
does not empower the Assam High Court to 
transfer a case under S. 526 , Cr. P. Code, from 
the Naga Hills District to any other District in 
the Province of Assam. A.I.R. 1949 Assam 69 , 
| foil. {Thadani, C.J . and Ram Labhaya , 7 .) 
Ram Saran Kashyap v. The King. 51 Cr.L. 
J. 957 =A.I.R. 1950 Assam 100 . 

ADMISSIONS. (0 C. P. Code, O. 12 , 
R. 6; (u) Evidence Act, Ss. 18 , 30 and 115 . 

ADULTERY —Damages—Right of husband 
against adulterer. See Tort—Adultery. 225 
I.C. 235 . 

ADVANCEMENT. See (i) Benami; ( ii ) 
Husband and wife—Doctrine of advancement. 

ADVERSE POSSESSION. also Limi¬ 

tation Act Ss. 28, 142 and 144. 
Acquisition of title. 

Animus. 

Archakas in possession of temple 
lands. 

Conditions necessary for. 

Co-owners, co-sharers and co-ten¬ 
ants. 

Endowed property. 

Entry on land under invalid title. 
Essentials of. 

Guardian and ward. 

Hindu widow. 

Husband and wife. See Adverse Pos¬ 
session—Burden of Proof. 
Independent trespassers. 

Possession by person entering during 
disability of owner. 

Possession if to be brought to know¬ 
ledge of owner. 

Possession obtained under mistake 
of law. 

Possession referable to right consis¬ 
tent with right of ownership. 
Possession under order of Court. 
Possession under wrong order of 
Court. 

Shebait of idol. 

Submerged lands. See Adverse Pos¬ 
session—Interruption. 

Successive trespassers. 

Taking of lawful possession and un¬ 
authorised occupation. 

Burden of proof. 

Co-owners, co-sharers and co-tenants. 
Endowed property. 

Essentials. 

Guardian and ward. 

Hindu widow. 

Interruption. 

Landlord and tenant. 
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ADVERSE POSSESSION. 

Law in Kutch 
Licensor and licensee. 

Limited interest 
M inor 

Mortgaged property. 

Nature of possession. 

Plea if to be specifically raised. 

Presumption 

Projections. 

Question when may arise. 

Submerged land. See Adverse Posses¬ 
sion—Interruption. 

Successive trespassers. 

Transfer of khata to wrong person. 
Trespassers. 

Trust. 

Under-proprietary right. 

Waste lands. 

What constitutes. 

Acquisition of title — Animus — Necessity. 

There can be no adverse possession without an 

animus or intention. The question of animus is 

a question of personal equation and all depends 

upon the will of the person in possession. Tt 

has no relation to any one else. (Sinha, J.) 

Budhram Rai v. Bf.narsi Rai. 1947 A.W'.R. 

(H.C.) 261 =A.I.R. 1948 A. 31=1947 \ L I 
228 . ’ ' ‘ 

--Acquisition of title— Archakas in posses¬ 
sion of temple lands—If can acquire. See 
Religious Endowment. ( 1947 ) 1 M.L.T. 287 . 

~ Acquisition of title—C omhtions necessary 
for. 

In order to give title by adverse possession such 
possession must be nec vi, nec clam, nec precario. 
But where the suit is brought and the adverse 
title is contested, the possession is no longer 
peaceful. Limitation refers to the bringing 'of 
the suit, not to the obtaining of the decree, and 

.. ycar , s is exceeded in the course of the lili- 
gation and before the decree is obtained, it does 
not foUow that the claim to adverse {^session 
on he part of the defendant bad been i>erfccted. 

Gn( Masud Hasan, J.) Dost Mono 
v - Mohd - Din- 5 J. & K.L.R. 222 . 

—-Acquisition of title—Co-owners co-sinrer. 

ownfrT^ 11 ^ 18 ' Sce A,,verse Possession—Co¬ 
owners, co-sharers. Co-tenants 

——Acquisition Of title—Endowed ,»ropertv- 
Possession of alienee—When adverse. ,S> ( - ad¬ 
verse Possession—Endowed Prodertv 

,r j r ^ 

ancy rights therein. f 

feal'e k r in n the h ^s C V CrS °r" Ia "' 1 " m,cr ;i " invalid 

•*.WV» s ‘.ssrzet Vr 

assertion of permanent tenanev rights therein T* 

i 1 "; :;r:f *** 

such rights. (1937 Pa, 374° 

(Reuben and Imam J] ) K ’ n re ,C( ^ on -) 

Rai. A.T.R. ,949' Pat Dm *• 

of—PubU- 


citv U/U„+ . —r.ssentiats of-Pub 

city—What amounts to—Proof— Hut * f l 

claim,„g adversely f„ , nir on J of 
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ADVERSE POSSESSION. 

The classical requirements of adverse i>osses- 
sion are that the possession must be adequate in 
continuity, in publicity and in extent. It must be 
overt and without any attempt at concealment so 
that the person against whom time is running 
ought, if he exercises due vigilance, to he aware 
of what is happening. But mere exercise of pos¬ 
session exclusively and continuously would not he 
enough in all cases to show that the true owner, 
if vigilant, would be aware of what is happening. 
A claimant basing his title on adverse possession 
must show Ivy clear and unequivocal evidence that 
his possession was hostile to the real owner and 
amounted to a denial of his title to the property 
claimed. If possession at its inception was per¬ 
missive, it must he shown that it has become 
adverse by some subsequent change in character. 
(Meredith and Ray , JJ.) Dipnarain v. Pundko. 
25 Pat. 412=1946 PAWN. 37=229 I.C. 482 
=1947 Pat. (Rul.) 239=13 B.R. 338 =A.I.R. 
1947 Pat. 99 . 

- Acquisition of title — Essentials—Tribe of 

! Arabs camping on land most convenient ihul 
accessible according to seasons and occupations 
followed at the time — Crazing, wood cutting, etc. 
—Absence of permanent settlement on any one 
; parcel—Effect of—Sufficiency for prescriptive 

title. 

i Where adverse possession ripening into owner¬ 
ship by prescription is set up on the ground of 
continuous acts of grazing, wood cutting and camp¬ 
ing as well as of cultivation of part of the land 
, in question, it must he shown that the acts alleged 
were exercised as of right for a period in excess 
of the statutory period. 

Where it is found as a fact that it was the 
custom of a tribe of Arabs to pitch tents in the 
most convenient and accessible places according 
to the seasons and the occupations followed at 
the time, but that there had been no permanent 

j settlement on any one parcel and that they had 

moved around within tlie general boundaries of 
: tho whole land, that they had taken here and 
I there wild hushes and trees or the new growth 

iound the stumps of trees felled before, using 

such wood for domestic and not for commercial 
purposes, and that the Arabs’ herds and flocks 
grazed over the disputed lands and cultivated 
lands adjoining, after harvest; even if such facts 
were done without permission, it cannot he held 
that such acts constitute occupation adverse to 
the owners so as to he capable of ripening* into 
a prescriptive title to the land in question. ( Lord 
Morton of H envy ton .) Fatima Ahmed v. Gov¬ 
ernment of Palestine. 4 D.L.R. (P.C.) 139 . 

Acquisition of title—Essentials to be 

Proved. 

A person alleging that he has become owner 
of immovable property by adverse possession must 
establish that he was in possession of the property 
peaceably, openly and in assertion of a title hostile 
to the true owner. (Weston and Shah, JJ .) 
Pandurang Bhimrao v. Malkappa Bhimagouda. 
52 Rom.L.R. 146 =A.T.R. 1950 Bom. 302 = 

5 D.L.R. (Rom.) 57 . 

Acquisition ot title—Guardian and Ward. 
Sec Adverse Possession—Guardian and Ward. 
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ADVERSE POSSESSION. 

-Acquisition of title—Hindu widow. ^ ee i 

Adverse possession—Hindu widow. ] 

__Acquisition of title—Independent trespas- | 

sers. See Adverse Possession—Acquisition of j 
title—Successive trespassers. j 

- Acquisition of title—Possession by person j 

entering on property during disability of owner— 
If adverse. 

It cannot be laid down as a general rule that 
there can be no adverse possession of property 
belonging to a minor or a lunatic during the 
continuance of the disability of the owner. The 
question in each case has to be decided with 
reference to the anterior relationship between the 
person taking possession of the minor or lunatic 
and to whether the person taking possession does 
so under circumstances which would in law' make 
him only an agent, or bailiff or a guardian or 
manager. If he takes possession on his own 
account and asserts rights in denial of the owner 
under disability, his possession must be held to 
be adverse even during the disability of the owner. 

(Abdul Ghani and Paramasxviah, JJ.) Madappa 

v. Chennamma. 51 Mys.H.C.R. 140=24 Mys. 

L.J. 148. 

■»- Acquisition of title — Possession, if should 

be brought to knowledge .of competitor—Build¬ 
ing temporary huts on other's lands. 

It is not necessary that adverse possession 
should be shown to have been brought to the 
knowledge of the competitor and it is sufficient 
that the possession is overt and without any at¬ 
tempt at concealment so that the person against 
whom time is running ought, if he exercises due 
vigilance to be aware of what is happening. (61 
C. 262 (P.C.), referred to.) 

. ft ft n °t the law that title by adverse posses¬ 
sion cannot be acquired by building temporary huts 
on other’s lands. It all depends on each' case and 
the test is the character and quality of user. (16 
338 ,, Dist.) ( Mukharji, J.) Uma-rani 

bARKAR V. Kamalabala Dassi. 53 C.W.N. 879 . 

- —Acquisition of title—Possession if to be 
brought to the knowledge of true owner. ' 

It is not necessary that adverse possession to 
be effective should be brought to the knowledge 
10 ffih. e against whom it is claimed. It is 

sufficient if the possession be overt, and without 
^ attempt at concealment, so that the person 
against whom time is running ought, if he exer¬ 
cises due diligence, to be aware of what is hap- 
Pening. 1934 P.C. 23 ; 1935 P.C.. 36 , ref. 

KVankorasuhba Iyer and Krishna Pillai, JJ.) 
Iyyappan Kunjunni v. Sankaran Kuntu. 

4 D.L.R. (Trav.) 111. 

\ , . 

- Acquisition of title—Possession obtained 

under mistake of law — Effect. 

Possession of property taken under a mistake 
of law as to the rights of the person entitled to 
^ does not make the possession any the less 
adverse to him when he is aware of what is being 
■done and acquiesces in it. [28 B. 87 , rel. on.] 
x 1 and Constantine, JJ .) AboobuCker v. 

I.L.R. ( 1947 ) Kar. 224 e=A.I. 

1949 Sind 12. 


ADVERSE POSSESSION. 

- Acquisition of title—Possession refer ruble 

to right consistent zvith right of ownership sub¬ 
sisting. 

As long as possession can be referred to a right 
consistent with the subsistence of an ownership 
in being, at the commencement of such posses¬ 
sion, there can be no adverse title. ( Venkata- 
ramana Rao, C.J., 1 'cnkata Ranga Iyengar and 
Medappa, JJ.) Gidde Gowda v. Gavare Gowda. 
3 D.L.R. (Mys.) 1=54 Mys.H.C.R. 199 . 

- Acquisition of title—Possession under order 

of Court—If can be limited strictly to the pro¬ 
perty of which he has been in actual possession — 
Proper test as to possession. 

The principle that the claim of a mere tres¬ 
passer to title by adverse possession will be con¬ 
fined strictly to the property of which lie lias 
been in actual possession has no application to 
a case where the person claiming title by adverse 
possession, is not a trespasser but one whose pre¬ 
decessor in title was put into possession by an 
order of Court, rightly or wrongly. In such a 
case the proper test to be applied is to consider 
whether the acts of possession which had been 
proved would legitimately show that the persons 
concerned had enjoyed dominion over the property 
in the manner in which such dominion is nor¬ 
mally exercised. Proof of actual possession of 
every square inch of the land is not necessary. 

(Sir John Beaumont .) Hafiz Mohd. v. Swa- 
rupchand. 29 P.L.T. 23=52 C.W.N. 382 = 
61 L.W. 443 =A.I.R. 1948 P.C. 76=1948 A. 
L.J. 221=50 Bom.L.R. 632 =( 1948 ) 2 M.L.J. 
70 (P.C.). 

-Acquisition of title—Possession under 

wrong order of Court for over 12 years—Subse¬ 
quent sale of property in insolvency—Right of 
purchaser to claim title by adverse possession 
of predecessor in interest. See Limitation Act, 
S. 28 and Arts. 142 and 144 . 29 P.L.T. 23 = 
( 1948 ) 2 M.L.J. 70 (P.C.). 

—^—Acquisition of title—Shebait of idol—Ac¬ 
quisition by prescription of deity's property — 
Permissibility. 

The shebait of a deity who has accepted the 
shebaitship cannot acquire title to the deity’s pro¬ 
perty by prescription. [64 I.A. 203 , dist.] 

( Mitter and Roxburgh, JJ.) Anath Nath 
Banerjee v. Sri Iswari Kali Mata. 4 D.L. 
R. (Cal.) 189 =A.I.R. 1949 Cal. 538 . 

--Acquisition of title—Submerged lands. 

See Adverse Possession—Interruption. 

— - Acquisition of title—Successive trespassers 
—Possession of—If can be tacked on. 

There can be no doubt that if the possession 
of one trespasser can be regarded as a continua¬ 
tion of the trespass of the previous occupant 
through whom he claims then the adverse posses- 
sion of the one can be tacked on to that of the 
other, and if the total period exceeds 12 years, 
then that possession ripens into full ownership 
under S. 28 and Art. 144 ,'.Limitation Act. But 
one trespasser must derive his liability to be .sued 
irom or through the other, in order that the 
adverse possession should enure for the benefit 
of the second trespasser. The mere fact that the 
after claims 'through the former is not enough 
Where possession passes from first to the second 
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adverse possession. 

trespa^or. there ri constructive restoration, even 
if a momenta rv restoration. of the true title to 
possesion, (l.nhia. J.) Panpappa Maha- 
j T\r ,a pf’A 7' Sh ivalingappa. 224 I.C. 169= 

1046 Horn . (Rill.) 172—17 Bom.L.R. 962=A. 
I.R. 1046 Horn. 1°3. 


f '-t ■ t i > ■ /1 i i . » * ■ • 

- Acquisition of title— Successive trespassers 

-PossesAon of If continuous and can be tacked 


on. 

One trespasser cannot add to his period otf 
trespass the period of occupation of another tres¬ 
spasser except when he claims through him or 
has derived title from him. (Abdul Ghani and 
Paramasiviali, J J .) MunivenKATAPPA v. Muni- 

swamappa. 52 Mys.H.C.R. 33 . 

— —Acquisition of title—Successive trespasser’s 
possession if can be tacked—Continuity of posses¬ 
sion under some privity of title — Necessity — Pri¬ 
vity of title—Meaning to be given. 

The ’possession of independent trespassers can¬ 
not he tacked on for acquiring a title 1/y adverse 
possession. The possession must he continuous 
and it must he connected as of right, or under 
some privity of title. The trespasser who claims 
adverse possession must not have gone into pos¬ 
session in defiance of the jossession of the pre¬ 
decessor. The man who pleads adverse posses¬ 
sion must claim under or through his predeces¬ 
sor or predecessors. It is only when these 
features exist or co-exist that the adverse j>osses- 
sion of several people against the true owner 
could be tacked on. Where possession is traced 
to the possession oi the previous trespasser and 
is not antagonistic, there is no reason why the 
necessary privity should not be postulated, which 
would enable the two periods of possession to be 
tacked. Privity of estate or contract is a some¬ 
what flexible term and must he given a rather 
comprehensive meaning when justice has to he 
done. Where a ridge between two fields has been 
used and enjoyed by the owners on both sides' of 
it for quite a long number of years, the right of 
a person who has purchased a plot on one side 
of it and has been using the ridge for over nine 
years cannot he interfered with and destroyed, 
because of the technical rule that independent 
trespassers should not he allowed to tack on pos¬ 
session. ( Chandrasekhara Aiyar, J.) Adfmma 
v. Penchalu Reddi. 1946 M.W.N 140=59 I 

W ; ,£4=225 I.C. 323=A.I.R. 1946 Mad. 28i 
—(1946) 1 M.L.J. 87. 

~ Acquisition of title—Successive trespassers 
independent of each other—Possession of one— 
If can be tacked* on to other. 

A trespasser cannot add to his own adverse 
possession that of another independent previous 
adverse possessor from whom he docs not derive 
his liability to. he sued and whom he docs not 
represent by birth, transfer or devise. ( Lokur 
J.) Nincappa Awwappa v . Danappa Shar- 
nappa. 48 Bom.L.R. 800 =A.I.R. 1947 Bom. 


Acquisition of title—Successive trespassers 
—Possession of—Tacking—When allowed 

” f S a trc * pnsscr ,l0,(ls land in eontim.a- 
hon of another trespasser from whom he 

denves Ins title, he is not entitled to tack the 

period ol the preceding trespasser to that of his 
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own. (Led, J.M. I and Haider, J.M. II.) Lach- 
maniya v. Seetla Kumar Singh. 1948 R.D. 
447 . 

-Acquisition of title—Successive trespassers 

—Rights of successor to tack on period of pos¬ 
session of predecessor. See Mysore Limitation 
Act, Art. 144 . 53 Mys.H.C.R. 399 . 

- Acquisition of title—Tacking of periods of 

lawful and unauthorised occupation — Permissibi¬ 
lity. 

To constitute adverse possession for the statu¬ 
tory period, the period of lawful occupation can¬ 
not he tacked on to a period of unauthorised 
occupation. (Sultan Ahmad, M.) Bahoran 
Singh v. Mahi Day at., ( 1948 ) A.W.R. (Rev.) 
99=1948 R.D. 139 . 

-Acquisition of title—Waste lands. Sec 

Adverse possession—Waste lands. 

- Burden of proof —Bari land — Defendant in 

continuous possession and exercising acts of user 
— Effect—Duty of plaintiff to prove subsisting 
title —Parti land — Distinction. 

The general rule is of course that possession 
follows title, and a few isolated acts of user of a 
piece of parti land would not amount to adverse 
possession or to ouster of the person having title 
to the land. But in the case of bari land which 
has been in the actual physical possession of the 
defendant who has exercised continuous acts of 
possession, it is for the plaintiff (real owner) who 
seeks to eject the defendant to establish his or 
her subsisting title. It is not for the defendant 
to prove that lie has perfected his title by adverse 
possession for more than 12 years. 1 11 P.L.T. 
607 ; 20 P.L.T. 415 , (list.; 16 Bom. 338 ; 1936 
Lah. 615 , ref.] (Das, J.) Mst. Noor Teh an 
V Philgaon Lakra. 4 D.L.R. (Pat.) 56 . 

-- Burden of proof—Husband and wife — 

Husband’s possession over wife’s property. 

One who pleads adverse possession has a strong 
burden to discharge and the strength of the burden 
depends on the circumstances of the case. It is 
very heavy in a case where a husband’s posses¬ 
sion over the property of his wife is pleaded to 
be adverse. Even ordinarily the burden of effec¬ 
tive adverse possession cannot he discharged 
without a^ clear and convincing evidence that 
possession is hostile to the real owner and amount¬ 
ed to a denial of such owner’s title. This is much 
more so when the husband or persons claiming 
through the husband rely upon the husband’s pos¬ 
session to be adverse possession. (Padlive, J.) 
Bhagabai v. Ghansiiamdas. I.L.R. ( 1948 } 
Nag. 824 =A.I.R. 1948 Nag. 328 . 

-— —Burden of proof—Suit for possession — 
Admission of recent possession by defendant — 
Proof of title by plaintiff—Sufficiency of—Proof 
of possession within 12 years—Necessity — Onus. 

Merely because a plaintiff in a suit for posses¬ 
sion lias proved his title ho is not entitled to 
possession from the defendant who pleads adverse 
possession. The plainti0 must further prove 
possession within 12 years of the date of the 
suit. When the defendant denies the plaintiff’s 
ownership and sets up adverse possession, it is for 
the plaintiff, who admits recent t>ossession by 
defendant, to prove affirmatively that he was in 
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ADVERSE POSSESSION. 

possession within 12 years. If he does not prove 
it, he fails. (Sen, J.) Bai Ganga v. Baheram 
Shah Dalal. 49 Bom.L.R. 90 =A.I.R. 1947 
Bom. 300 . 

- Co-owner — Essentials—Purchaser of moiety 

of interest—Possession by—If and when adverse. 

A co-owner or a co-tenant cannot be considered 
to acquire adverse possession of the other owners’ 
shares. A person acquiring only a moiety and 
not the whole of the interest cannot acquire title 
by adverse possession to the entire property. If 
at all, his possession is limited to the portion 
acquired by him. Mere physical possession is not 
enough to constitute adverse possession; it should 
be accompanied also by an intention on the part 
of the possessor to hold exclusively. [1943 Bom. 
* 2 ; 1942 Cal ' 233 ; 1935 Lah." 651 ; S 3 Mvs. 
H.C.R. 438 ; 11 Mys.L.J. 138 , ref.] (Bala- 
krtshnaiya and Puttaraj Urs, JJ.) Siddiah v 
Rang a Das. 4 D.L.R. (Mys.) 140 . 

— ! ■Co-owners — Ouster—Need for proof-—Ex- 
elusive possession—If sufficient. 

In the case of co-owners, nothing short of ous- 
tCT or something equivalent to ouster can result in 
adverse possession, and in the absence of an open 
assertion of a hostile title by one, to the know- 
edge of others, there can be no ouster. The 

HnnV a 2; that * he asserter proves non-participa- 

1 "“. Profits by the others and exclusive 

m««? 0n h T lm ’ would not establish adverse 

and lx I" re *' on - (Harnarn Singh 

Kapur, JJ ) P f M Sxngh Tej Singh. 

R.D.R. 224 =A.I.R. 1950 E.P. 252 . 

fr ° m C °- 

tw I, '° rder t0 establish adverse possession as be- 
o^. ™'° wners ' ‘here must be evidence of an 

r 0f ( a u 0stiIe title b 5 ' one of them to 
ration ^n rh ge of t he °‘hers. Mere non-partici- 

OccuDatinn ^ i r0fit l by one P art - V and exclusive 
elusive t le °ther cannot be considered con- 

Of theVnTp ere mU u St - be a discIaimer of the title 
oLi , “; harCr r who 15 sou »ht to be excluded by 

X c afms a° a , hOStlIe title by the eo-sharer 
or heir L a J ersel >- A co-owner’s transferee 
concern,! / , tbe same Position as the co-owner 

SYr CJ. „. D !T 

-Exclusive possession of joint 

vZl y ■ by 0l <ster—Proof of—Necessity. 

nrrme-t SIVe P°, ssessio . n hy one co-sharer of joint 

shaJ^r! y - w .° u uld , not become adverse to the other 
narers m the absence of clear evidence of ouster 

Slice thJJC 3Ct u 0i Whlch a11 the Carers have , 
holH m at tbe GO'Sharer m possession intended to ! 
nom the property against the others. (Sankaran 

tLfr nda P i llai ’ J1 ’> Varghese Chacko 
wasankara Pillai. 5 D.L.R. (T.C.) 64 

-7 -—-Co-sharers—Join t property—A equation ’ of 
rw/j , H fry presumption. 

a ininl e Can be adverse possession of a share in 
dividS P roperty though that share has not been 
7™, by ® etes and bounds. Where possession 

that share 6 K by P transferee from a co-sharer of 
snare has been incompatible with the exclu- 

Q.. D.-s 
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sive ownership claimed by the other co-sharers, it 
amounts to ouster of the co-sharers concerned 
from the share in question. ( Meredith and 
Beevor, JJ.) Punit Mahton v. Kishundeyal 

Mahton. 25 Pat. 821=228 I.C. 217=1947 Pat. 
(Rul.) 97=13 B.R. 160 =A.I.R. 1947 Pat. 380 . 

—- Co-sharers—Person entering into posses¬ 

sion adversely subsequently becoming a co-sharer 
—Adverse possession if interrupted. 

When a person has been in possession of pro¬ 
perty asserting title hostile to the owner and con¬ 
tinues to be so, the fact that, after a time, he 
becomes entitled to a share in the property as a 
co-sharer, does not interrupt his original adverse 
possession when in fact he continues to assert his 
hostile title. ( Thadani and Constantine, JJ.) 
Aboobucker v. Sahib Khatoon. I.L.R. ( 1947 ) 
Kar. 224 =A. I. R. 1949 Sind 12 . 

- Co-tenants—Possession by one—Effect of 

—Purchaser of interest of one member of Hindu 
joint family—Transferee from—Position of—Pos¬ 
session of other coparceners—If adverse to trans¬ 
feree. 

Amongst tenants-in-common the possession of 
one is presumed to be for the benefit of all and 
in order to make such possession adverse there 
must be an open assertion of hostile title on the 
part of the co-tenant setting up adverse posses- 
, S10n an( I overt acts of dispossession amounting to 
j an ouster of the other co-tenants. A person who 
takes a transfer from a co-tenant steps into the 
shoes of his transferor. Limitation for a suit by 
a purchaser from one of the co-tenants for posses¬ 
sion will therefore start from the date his title 
is denied to his knowledge and there is ouster or 
exclusion in law. 

. Where an alienee or an auction-purchaser of the 
interest of one of the coparceners in a Hindu 
joint family property is not put in possession of 
his share, the legal position of the alienee is that 
of a tenant-in-common with the non-alienating 
coparceners and the possession of the latter must 
be regarded in law as the possession of the alienee 
or purchaser, until there is ouster or exclusion in 
law of the alienee or purchaser. Mere non-parti- 
cipation in the profits by a co-tenant or co-sharer 
would not amount to such ouster. [11 Bom.H. 

28 All 138 : 13 All. 309 ; 

28 All 627 ; 5 Cal. 644 ; 8 Cal. 871 ; 18 Cal. 10 - 

trVT 21 Mad - 153 1 27 M.L.J. 600 ; 42 
M.L.J 364 ; 52 M.L.J. 203 ; 44 Mad. 883 , ref.] 
(K enkataranga Iyengar and Medapa JJ ) Vee- 
RAppa v. Anantharama n 53 Mys.H.C.R. 438 . 

“ Co-sharers—Possession of one—If exclu¬ 

sive or adverse-Decree in suit between co-sharers 

rights of all parties within statutory 

period—Co-sharers submitting to decree—Plea of 
hostile title—If open. J 

There can be no adverse possession as • be¬ 
tween co-sharers, whatever be the nature of the 
possession of the several co-sharers, when the 
rights of the several parties have been recognis¬ 
ed in a decree of a competent Court passed in a 
suit to which all 'the co-sharers are parties within 
two years of suit, and when all the co-sharers 
have submitted to such decree. A plea of 
adverse possession in such a case is untenable. 
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ADVERSE POSSESSION 

(Kridina PiUni, Gorin (In Fillai and. Simon, 

1 f«. \fn ;• \him • 1 v ' \.l.R. 1050 T.C. 

( PAG). 

_ Co-sharers- S' air possession by one—When 

nlrersc to others -Ouster — Principle — Co-sharer 
coming in ns representing all—Possession by — 
Xattire of. 

It is well-established that uninterrupted sole 
jH>s^e^ion by co-owner of undivided property 
<Ioe^ not by itself amount to ouster of the co- 
owners and is not sufficient to establish his adverse 
possession against them, unless it was exclusive. 
In the absence of any intention on his part to hold 
adversely and exclusively, of which the others 
have notice, his possession will be treated as be¬ 
ing on behalf of all, his possession being referred 
to his lawful title as co-owner. This principle ap¬ 
plies even more strongly in a case where it is 
found that the co-owner in possession came in as 
representing all the co-sharers and nothing has oc¬ 
curred to change that position. 17 I.A. 110 ; 28 
C.L.J. 437 (P.C.); 29 C.W.N. 34 (P.C.), 
ref. (Reuben and Jantuar, JJ.) SurAj Prasad 
v. Ram Charitar Singh. A.I.R. 1950 Pat. 
298 . 

-Endowed property—Archakas in long pos¬ 
session—If get adverse possession. Sec Religi- 
ous Endowments. ( 1947 ) 1 M.L.J. 287 . 

- Endowed property—Possession by alienee — 

When adverse—Lease and sale—Involuntary 
transfer—Principle applicable — Alienation raid ab 
initio or voidable — Distinction. 

An alienation of endowed property by the 
manager, or shebait, by way of sale is valid dur¬ 
ing bis term of office; hence possession by the 
alienee does not become adverse until the alie¬ 
nating niahant or shebait ceases to he such hy 
death, retirement or otherwise. So also in the 
case of a permanent lease, there is no adverse 
possession until the determination of the office of 
the alienating niahant. The possession of the 
alienee is adverse from the moment that he is 
without title to the property. If the alienation 
is void ab initio, possession is adverse from the 
date of the transfer. But if it is not void 
ab initio but is only voidable at the in¬ 
stance of the snucceeding niahant or 
shebait, it does not become adverse until 
the termination of the office of the alienating 
niahant or shebait. If the alienor acts in nega¬ 
tion of the rights of the trust or deity, the trans¬ 
action is void ab initio. The same principle would 
apply to involuntary alienation. ( Mukherjea and 
Sharpe, JJ.) Hemanta Kumari Bosf. v. Iswar 
Sridhar Jin. I.L.R. ( 1946 ) 2 Cal. 38=224 
I.C. 398=50 C.W.N. 629=1946 Cal. (Rul.) 
251 =A.I.R. 1946 Cal. 473=82 C.L.J. 238 . 

--- Essentials—-Suit for declaration of title on 

basis of prescription—Allegation by defendant of 
acts of possession during currency of plaintiff's 
title. 

Where in a suit by the plaintiff for a declaration 
of his title to certain lands on the allegation that 
he had perfected a title by prescription, the de¬ 
fendant alleges that his predccessors-in-titlc were 
exercising acts of possession during the currency 
of the title of the plaintiff, the quality of these 
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acts may be sufficient to destroy that legal adequacy 
and exclusiveness of possession and continuity 
and may amount to interruption of possession 
, claimed by the plaintiff. 44 M. 883 (P.C.), re¬ 
ferred to. ( Banncrji, J.C.) Narain v. Ba- 
! labh Das. A.I.R. 1950 H.P. 6. 

- Extent of—If limited to area actually held 

by trespasser or extends to other areas also — 
Entry under defective grant by owner — Adverse 
possession — If extends to ivJiole property — Inten¬ 
tion. r - 

Where a person without any colour of righ T 
i wrongfully takes possession as a trespasser of 
I the property of another, any title which he may 
' acquire by adverse possession will be strictly 
1 limited to what he had actually so possessed; and 
in the case of a mine there is no presumption 
in law that the possession of a part of seam is 
possession of the whole seam, much less of all 
scams in the mineral field in which part of a seam 
has been worked. Possession, however, is a ques¬ 
tion of fact and the extent of the possession may 
be an inference of fact. In a proper case even 
a trespasser is entitled to an inference of construct¬ 
ive possession; where the property in suit can be 
regarded as forming one unit along with other 
property of which the trespasser is in actual or 
indirect or immediate possession. In the case of 
a trespasser coming upon property without any 
claim or right, there can be no presumption that 
he intends to hold anything more than what he 
actually holds; there is the constructive posses¬ 
sion of the owner in respect of the part not held 
bv the trespasser directly or actually, which re¬ 
quires to be displaced by something positive done 
by the trespasser. Where the entry of the tres¬ 
passer is under a defective grant, it must be taken 
that the trespasser intends to take possession of 
the whole of the property, and not merely of the 
part of which he has been in actual possession or 
direct possession. Where there is the necessary 
animus possidendi , the adverse possession 

will extend to the limit of possession. 
This possession may be confined to 

the area actually held, or may be increased by 
the manner of possession showing that a larger 
area is intended to be appropriated or possessed 
than is in actual immediate possession. Such 
extension will also arise by the consent of the 
owner when in pursuance of a defective grant, he 
lets another into possession of the property. 51 
I.A. 83 ; 1931 P.C. 186 ; A.I.R. 1942 Cal. 1 ; 
3 Pat. 85 ; 3 Pat. 915 ; 18 Pat. 215 ; 1 P.L.T. 
94 ; 29 P.L.T. 23 , ref. ( Reuben and Narayan, 
JJ.) Sailajananda Pandey v. Lakhichand 
Sao. 30 P.L.T. 388 . 

- Guardian and Ward—Father entering into 

possession of minor daughter's property as guar¬ 
dian—Right to set up adverse title—Marriage of 
daughter subsequently—If alters character of 
possession. 

A father who enters into possession of pro¬ 
perty as guardian of his minor daughter to whom 
the property belongs, must he deemed to hold it 
as trustee on her behalf, and it would not be 
open to him to set up hostile title or adverse 
possession cither in himself or in another. He 
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is not entitled to do anything which would be 
adverse to his cesti que trust. Even after the 
daughter has attained majority the possession will 
remain non-adverse. The marriage of the 
daughter would not make any difference and would 
not effect any change in the character of the 
possession held by the father. (Venkataramana 
Rao, C.J. and Venkata Ramaiya, J.) Gangabai 
v. Bale Yediyur. 3 D.L.R. (Mys.) 82=54 
Mys.H.C.R. 308. 

- Hindu widow—Nature of possession — Pre¬ 
sumption—Estate prescribed—Absolute or limited 
—Widow of predeceased son of last male owner. 

Where on the death of a member of an un¬ 
divided Hindu family, his widow assumes posses¬ 
sion of the family property or a portion thereof, 
there is no presumption that she has been allowed 
this for her mere consolation or in lieu of main¬ 
tenance; unless the surviving member proves an 
arrangement making her possession permissive, it 
would be deemed 'to be adverse. 

Where on the death of an absolute Hindu pro¬ 
prietor, his widow, on assuming possession of his 
property, renounces her character as a limited 
owner by asserting an absolute title and remains 
in possession of the property for over 12 years, 
she prescribes a full estate for herself to the 
exclusion of her husband’s heirs. But where she, 
making no such renunciation or assertion, acquires 
adverse possession over a certain property and 
retains it for the full statutory period, she pres¬ 
cribes only a limited estate in respect of that 
property which, on her death, would revert to her 

husband’s heirs. 

The question of the widow’s possession as 
limited owner can arise only if she claims through 
the last male owner, that is to say, if she is his 
heir and not otherwise. A fortiori, if she is not 
the heir of the last male owner and is the widow 
of his predeceased son, her possession is adverse 
to the heirs of the last male owner, and after the 
lapse of 12 years the property becomes her 
stndhan, descendible on her own heirs. ( Mushtaq 
Ahmad, J .) Ulfat Rai v. Kamla Devi. A.I. 

R. 1949 All. 458. 

~~ Hindu widow — Possession against—If 
adverse to reversioners—Decree against widow — 
Effect on reversioners. 

is well settled that possession cannot be 
adverse against a person who has no present right 
to. possess. Hence possession adverse to a Hindu 
wHow cannot affect the reversioner to the estate 
°f her husband, because his right to possession 
accrues only after her death or surrender. A 
decree against a female (or limited) holder of 
the estate which would be binding on the succeed- 
ing reversioner is one which involves the decision 
of a question of title and not a mere question of 
possession. Hence the reversionary heir in 
matters of limitation is entitled to rely upon 
Art. 141 of the Limitation Act and claim that his 
title is not barred by lapse of time against the 
T/f^?w °f the last male holder. ( Misra and 
Madeley, JJ .) Lalit Mohan Tandon v. Lachmi 
Raj Kuar. 224 I.C. 537=1946 AAV.R. 
(C.C.) 120=1946 O.W.N. 195=1946 Oudh 

(Rul.) 193=1946 A.L.W. (C.C.) 144=(1946) | 
D.A. (C.C.) 120=A.I.R. 1946 Oudh 213. 
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- Hindu widow—Possession by her—If can 

be adverse to reversioner. 

The possession of a Hindu widow which can be 
referable to her title as heiress of her husband, 
cannot be adverse to the reversioner who has no 
right to possession of the estate during her life¬ 
time. Being entitled to a woman’s limited estate, 
the widow cannot acquire an absolute title. I.L. 
R. (1946) Nag. 159, referred to. ( Mangal - 
murti and Kaushalendra Rao, JJ .) Sheosiian- 
kardayal v. Kamalabati. I.L.R. (1950) Nag. 
589. 

-Hindu widow—Possession—If can be 

adverse to reversioners—Benefit of acquisition by 
adverse possession against strangers—If enures 
for benefit of reversioners as accretion to estate. 
See Hindu Law — Widow. I.L.R. (1949) Bom. 
843. 

- Hindu widozv—Possession of—If posses¬ 
sion as limited owner or as absolute owner—Tests 
—Burden of proof. 

Where the possession of a Hindu woman is 
adverse it has to be decided what her animus 
possidendi was; that, whether she asserted an 
absolute title in herself or whether she claimed to 
hold the property as the heiress of any person. 
The latter would be the ordinary presumption and 
he who claims for her anything more than a 
widow’s limited estate must prove since when she 
began to assert absolute title in herself. The test 
is always to be found in the origin of the widow’s 
possession. When she enters on land under a 
title as heir, which is necessarily a limited title 
under the Hindu law, very cogent evidence is 
necessary to show that she afterwards asserted 
a title as absolute owner. ( Lokur , J.) Pan- 
dappa Mahalingappa v. Shivaungappa. 224 
I.C. 169=1946 Bom. (Rul.) 172=47 Bom.L. 
R. 962=A.I.R. 1946 Bom. 193. 

- Hindu widow—Whether can prescribe for 

an absolute estate. 

A woman governed by Hindu Law can, although 
she has no right of succession to it, prescribe 
either for a limited or an absolute estate. But 
where she enters on an estate as a qualified heir, 
she cannot subsequently prescribe by adverse 
possession an absolute title to it as against the 
last owner’s reversionary heirs. ( Grille, C.J. and 
Hetneon, J.) Raja Chattar Singh v. Diwan 
Roshan Singh. I.L.R. (1946) Nag. 159= 
1946 N.L.J. 690=A.I.R. 1946 Nag. 277. 

- Interruption—Declaration in decree—Effect 

°f—Compromise decree—Admission by defendant 
of title' of plaintiff and undertaking to hold by 
permission—Effect of. 

. A mere declaration in a decree that the plain¬ 
tiff in the suit has title to a land of which the 
defendant has been in actual adverse possession 
on the. date of the suit and who continues in 
possession in spite of the declaration in the 
decree against him does not interrupt the adverse 
possession. But where the defendant by a com¬ 
promise decree himself admits the plaintiff's title 
to the land in dispute, and undertakes to give up 
possession, treating himself as a person holding 
permissive possession. it must be held that the 
prior adverse possession is terminated, and the 
possession of the defendant after the decree is 
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prhna fane only permissive po-wssion. A.I.R. 
1V5 p'.r*. 175. ’dist. (Das ana’ Panigrahi, JJ .) 
\ 1 1 1 I:n;i ;• Kri-iivn >\in lo Cut.L.T. 147 
- \JR. 1050 On»ii 250. 

-/nterrupthm Decree /<>>' possession jolhnc- 
fd /'v unsuc< cssful r.Vi\ntit>n — Lifted of — -Charac¬ 
ter • '{ possession, if altered 

Then is no warrant for holding that a decree 
for pov>c“>^ion even when lollowed hy an unsuc- 
ce—ful cxcrution can he deemed as a matter of 
law to have the effect of either interrupting 
adverse possession or altering it> character. It 
is purely a question of fact to he decided in the 
circumstances of each case. If the decree does 
not in fact result in the defendant giving up 
possession of the property or having possession 
of the property taken from him, it cannot he said 
that it has interrupted possession; nor can it in 
law affect the nature of the possession unless it 
does so in fact. (Maeklin and Gajendragadkar, 
JJ.) I) A GAI) ABA I FaKIRMAHOMF.D V. SaKHARAm 

Gavaji. 40 Bom.E.R. 767—A.I.R. 104H Bom. 
149. 

- Interruption — ftrace, if interrupts adverse 

Possession. 

A recognised principle i< that in order to give 
title by adverse f>ossession such i>ossession must 
be nee vi nee clam nee precario. But where the 
suit is brought and the adverse title is contested, 
the possession is no longer peaceful. Limitation 
refers to the ^ bringing of the suit, not to the 
obtaining of the decree, and if 12 years is ex¬ 
ceeded in the course of the litigation and before 
the decree is obtained, it does not follow that 
the claim to adverse possession on the part of the 
defendant had been perfected. (Chose, C.J. and 
Masud Hasan, J.) Dost Mahomf.d v. Mahomkp 
Din. 5 J. & K.L.R. 222. 

--—Interruption—Independent trespasser’s pos¬ 
session—If can be tacked on. See Adverse Pos¬ 
session-Acquisition of title—Independent 

TRESPASSERS POSSESSION. 

Interruption—Person in adverse possession 
becoming co-sharer—Effect of. 

The fact that a person in adverse j>ossession 
becomes a co-sharer, is not sufficient to interrupt 
his original adverse possession, if in fact he con¬ 
tinues to assert his hostile title. [43 M. 244 
(PC.) applied.] (Thadani and Constantine, JJ.) 
Aboobucker v . Sahibkhatoon Aik' 1949 
Sind 12=1.L.R. (1947) Kar. 224. 

- Interruption —Submerged land—Submer¬ 
gence — Effect. 

On submergence of land liable to inundation, 
there is a break in adverse possession, whenever 
a plea of adverse possession is set up. The break 
continues for the period of submergence, until the 
land emerges from submergence. (Nagarkar f 
C.) Zora v. Tawahar Nath. 3 D.L.R. (Aj.- 
Mcr,) 39 # 

- Interruption—Submerged hind — Submer¬ 
gence during rainy season—If destroys continuity 
of possession. 

It is true that as .soon as the land becomes 
derelict by reason of submergence the possession 
of the trespasser ceases, and the rightful owner 
is deemed to he in possession during the period 
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of time when the land remains derelict. It is 
also true that the length of the period of sub¬ 
mergence is not material and that it may be long 
result of rainfall only, a piece of low-lying land 
derelict the submergence must he the result of 
vis major. The word vis major imports some¬ 
thing abnormal and with reference to the con¬ 
text means that the property by the act of God 
had been rendered useless for the time being, 
that is to say, it was rendered incapable of any 
enjoyment. Rainfall in Bengal at certain parts 
of the year is a normal occurrence, and if as a 
result of rainfall only, a piece of low-lying land 
is simply covered with water it cannot be said 
that the submergence so occasioned is the result 
of vis major and so land is to be regarded as 
derelict during the time it remains under water. 
It may be that during the period of submergence 
the trespasser could have exercised acts of j>os- 
session and could have derived some benefit, for 
example, hy taking the wild grass that grew on 
the submerged soil. But the fact that he had not 
chosen to exercise acts of i>ossession during that 
period, could riot he deemed to have caused a 
break in his ]K>ssession. ( R. C. Mittcr and 

Amiruddm Ahmed, JJ.) Adcharaddin Abdul 
Gani v. Gurudayal Kapali. I.L.R. (1948 ) 2 
Cal. 101=A.I.R. 1949 Cal. 335=83 C.L.T. 108. 

- Interruption—Symbolical possession given 

cohere actual possession possible. 

The delivery of symbolical possession, whether, 
through mistaken application by the plaintiff or 
otherwise, in circumstances in which actual pos¬ 
session should have been asked for or could have 
been delivered, and minor irregularities not mate¬ 
rially affecting the degree of publicity attending 
the delivery proceedings, do not prejudice the 
effect of the proceedings in relation to the parties 
to the suit and if one of these parties is the 
party in possession, such proceedings will have 
the effect of determining such possession, and 
giving rise to a fresh cause of action in favour 
of the party placed in possession as a result of 
the proceedings, should he be dispossessed again. 
7 C. 418 and I.L.R. (1941) Lah. 328, foil. 
(Cornelius and Kayani, JJ.) Miru v. Nur 
Mahomed. Pak.L.R. 1949 Lah. 737=A.I.R. 
1949 Lah. 252. 

- Interruption — Trespass—Death of ouncr 

followed by minority of his successor—If stops 
running of time. 

The appellant's grand lather resumed possession 
of certain lands and was in i>osscssion of the same 
until his death in 1913. Thereafter the estate 
was under the Court of Wards as the appellant’s 
father was a minor. He attained majority on 
ot l Apnl, 1919, on which date the estate was 
ordered to he released by the Court of Wards. 

le, however, died a few days later, and as the 
appellant was a minor, the Court of Wards re¬ 
mained in ixxsscssion until 10th August, 1937, 
when the appellant became a major. During 

Vi C V appc,, ? n V s minorit - v thc c ' ourt Of Wards, in 

/ ,• sucd Jl lc residents for possession of the 

lands on which they had trespassed in 1913 , but 
the suit was dismissed. The Court of Wards did 
not prefer an appeal, though thev were advised 
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to appeal. The appellant brought a suit in 1940 
in respect of the same subject-matter and for the 
same relief alleging that the Court of Wards were 
guilty of gross negligence in not having appealed 
against the decision in the suit. 

Held : (1) that time having begun to run 

against the appellant’s father when he attained 
majority in April, 1919, his death followed by 
the minority of the appellant himself did not 
operate to interrupt the running of time, and the 
appellant’s right to sue was clearly barred after 
the lapse of 12 years from April, 1919; 

(2), that the proper remedy of the appellant 
was to have applied immediately after attaining 
majority on 10th August, 1937, for extension of 
time to file an appeal against the decree which 
was not appealed from by the Court of Wards. 

Quaere : Whether having regard to the alleged 
gross negligence of the Court of Wards in not 
having appealed against the dismissal of the suit 
for possession, the decision in the suit would 
®P^ rate as res judicata between the parties. 
(Manohar Lall and Bennett, //.) Kamakhya 
N. Singh v. Fateh Narain. 26 Pat. 220=A. 
I.R. 1948 Pat. 300. 

“ Landlord and tenant—Possession against 
lessee—If adverse to lessor—Lessor in receipt of 
rent—If dispossessed. 

. Adverse possession against the lessee in posses¬ 
sion as such, as distinguished from the lessor, 
cannot be held to be adverse to the true owner 
(lessor). So long as the lessor is in receipt of 
the rent and so long as such rent is not inter¬ 
cepted by the trespasser, he cannot be said to 
have been dispossessed. (Sinha and Bennett, 

Us) Ramlakhan v. Digbijaynarain. 26 Pat. 
278=A.I.R. 1948 Pat. 274. 


Landlord and Tenant—Surrender by tenant 
Possession adverse to tenant prior to surrender 
a ^ so adverse to landlord — B. T. Act, S, : 86. 
The general proposition of law that adverse 
possession against the tenant is not adverse 
against the landlord during the continuance of the 
lease applies to a case where the tenancy is sur¬ 
rendered by the lessee, ( e.g .) surrender of a 
raxyati holding under S7 86 of the B. T. Act. 
In the absence of a statutory provision to the 
contrary, a surrender of a lease operates as a 
determination or extinction of the tenancy and 
not a mere transfer of the outstanding term of 
the tenure, and possession which was adverse to 
the tenant prior to the surrender is not adverse 
*° the landlord till the date of surrender. 
(Mukherjea and Sharpe, JJ.) Rahim Bux 
Pramanik v. Osman Gani. I.L.R. (1946) 2 
Cal. 344=51 C.W.N. 306=A.I.R. 1948 Cal. 71. 


~ -Landlord and tenant—Tenant acquiring 
wterest by encroachment—Encroached land— 
Rights of tenant and landlord. See Limitation 
Act, Arts. 142 and 144. A.I.R. 1950 Pat. 484. 

"7- Landlord and tenant—Tenant acquiring 

title by adverse possession against third person — 
If acquires for himself. 

If a tenant during his tenancy encroaches the 
land of a third person and holds it with his tenure, 
such tenant is considered to have made the en¬ 
croachment not for his own benefit but for that of 


his landlord and if the tenant has acquired the 
title against the third person by adverse posses¬ 
sion, such tenant has acquired for his landlord and 
not for himself. This principle is known as the 
doctrine of “tenant stealing for the landlord”. [10 
C. 820 and 63 C. 497, referred to.] ( Mukharji, 
/.) Umarani Sarkar v. Kamalabala Dassi. 
53 C.W.N. 879. 

- Landlord and tenant—Tenant in chief and 

sub-tenant—Continuous record in revenue papers 
as such — Sub-tenant’s possession, when can be¬ 
come adverse to that of the tenant in chief. 

Where there has been a continuous entry in 
the village records for a number of years of the 
plaintiff and the defendant as tenant in chief and 
sub-tenant respectively, the latter’s possession can 
be deemed to have become adverse only when it 
is shown that he had changed his allegiance and 
declared himself to be no longer the sub-tenant of 
the plaintiff but was holding from the zamindar. 
{N ether sole, S. M. and Pedley, J.M.) Balka- 
ran Kurmi V. Timal. 1947 A.W.R. (Rev.) 
56. 

-Landlord and tenant—Tenant not paying 

rent^ for over 12 years—Effect—If affects land¬ 
lord’s right to recover possession. See Landlord 
and Tenant. (1948) 1 M.L.J. 96 (F.B.). 

-Landlord and tenant—Transferee of non- 

transferable holding not ejected for 12 years— 
Effect—Acquisition of status of tenant—Land¬ 
lord’s right to proceed against original tenant for 
rent if lost. See Landlord and Tenant—Non- 
transferable holding. 224 I.C. 560. 

- Landlord and tenant — Zamitidari — Posses¬ 
sion of tenant against Zamindar—Rights acquired 
by tenant. 

There is a clear and well-defined distinction 
between a plea of adverse possession, in normal 
circumstances and such a plea by a tenant against 
the Zamindar—while in the former case the per¬ 
son setting up the plea, acquires, after the lapse 
of twelve years, the entire bundle of rights, in 
the latter case the tenant acquires only a restrict¬ 
ed right—immunity from dispossession for him¬ 
self and immunity from demolition for any con¬ 
struction which he may have put up, without de¬ 
triment to the proprietary right of the Zamin¬ 
dar. {Sinha, J.) Umrao Singh v. Partap 
Singh. 1947 A.L.J. 667=1947 A.W.R. (H. 
C.) 431. . 

- -Landlord and tenant—Zamindari inalienable 

and impartible—Lessee from Zamindar—If can 
acquire permanent tenancy right by prescription. 

If a Zamindari property is impartible and in¬ 
alienable and if succession thereto is restricted in 
a particular manner, the Zamindari is only in the 
nature of a life estate and any transfer or aliena¬ 
tion made by the Zamindar will not and cannot 
enure beyond his lifetime and be binding upon his 
successor. No lessee of Zamindari property can, 
therefore, acquire permanent tenancy rights by 
prescription against the Zamindar from whom he 
holds the property. [47 Bom. 798 (P.C.) and 
47 M. 337 (P.C.), applied; 6 N.L.R. 72; 44 M. 
831 (P C.); 55 B. 21; 12 P. 251 (P.C.) and 
59 M. 809 (P.C.), referred to.] ( Shevde, /.) 
Karimullah Khan v. Thakur Bhantj Pratap 
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Stnv;h I.L.R. <1'»48> Nag• 'Cs 
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- low in hutch. ... 

In Kutch there \vn« no law of limitation to title 
><\ adverse po^cssion. (Trived 1, J. C.) 

f)if \n \ :• k\i ' \ . I. R . 1**0 Kut. 69. 

Licensor and licensee—Assertion of hos - 


1 1 


A.' 

1 'k 


tile title t o the knowledge of licensor—Necessity 
for. 

Unless the party prescribed against has reason 
‘o know that a hostile title was being asserted, 
adverse possession cannot begin. This fact need 
not he brought to the notice of the party, but j 
from the evidence it should appear that the party 
prescribed against could by the exercise of due 
diligence have knowm about it. Particularly in 
a case where the initial possession begins in a 
license, it must be shown that the possession was 
adverse to that of the licensor, to his knowledge 
and with his acquiescence. A.I.R. 1924 P.C. 
150, rel. on; 27 B. 43; 45 B. 1020; A.I.R. 
1935 P.C. 53 and 25 P. 412, referred to. ( Hida - 
yatullah , J .) Mohammad Dawoodkhan v. 
Banubi. I.L.R. (1949) Nag. 862—A.I.R. 
1950 Nag. 127=1950 N.L.J. 163. 

- Minor—Adverse possession against — Ac¬ 
quisition of title. 

It cannot be stated as a general proposition that 
there can he no adverse possession of property 
which belongs to a minor during the continuance 
of the minority of the owner, and the question 
in each case has to be decided with reference to 
the anterior relationship between the person tak¬ 
ing possession and the minor and to whether any 
circumstances exist which would entitle the Court 
to hold that the person who entered into [>osses- 
sion did so under circumstances wdiich would in 
law make him only an agent, bailee or trustee of 
the minor. (Pollock and Shevde, JJ.) Maeti- 
Bai v. Wamanrao. I.L.R. (1948) Nag. 874= 
A.I.R. 1948 Nag. 253. 

-Minor—Death of owner of property on 

which there is a trespasser—Minority of succes¬ 
sor — If interrupts adverse possession. See Ad¬ 
verse Possession—Interruption—Trespass. 26 
Pat. 220. 

- Minor—Possession against—If becomes 

adverse only after he beconies major — Rule. 

The notion that limitation will commence to 
run against a minor only after he attains majo¬ 
rity is correct. The true rule is that the 
limitation will start against the minor from the 
same point as against an adult, but the minor 
would be entitled to a period of three years from 
the date of his attaining majority within which he 
can file the suit. [1945 Bom. 63, ref.] (Sankara- 
subba Iyer and Krishna Pillai, JJ.) Ayyappan 
Kunjunni v. Sankaran Kunju. 4 D.L.R. 

(T rav.) 111. 

’Mortgaged property—Rqmty of redemption 
—Acquisition by prescriptioti—Rule as to. 

The equity of redemption may be destroyed by 
adverse possession, like any other rights. It is, 
however, necessary for the person setting up title 
by adverse possession to prove that possession was 
acquired and retained with an assertion of hostile 
title to the knowledge of the mortgagor. [27 
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Bom. 43; 38 Mad. 903; 8 T.L.J. 336, foil. 35 
All. 227; 1947 Bom. 471, rel. on.] (Sankara- 
subha Iyer and Krishna Pillai, JJ.) Ayyappan 
Kunjunni v. Sankaran Kunju. 4 D.L.R. 
(Trav.) 111. 

- Mortgagee i)i possession—Adverse posses¬ 
sion against—If adverse to mortgagor—Notice of 
hostile title to mortgagor — Necessity. 

Where a mortgagee in possession is disix>ssessed 
by a stranger on grounds affecting his right only 
to possession, such dispossession will not imperil 
or call in question any right of the mortgagor and 
the possession of the stranger, though adverse to 
the mortgagee cannot be adverse to the mortgagor 
and cannot cause time to run. In order to consti¬ 
tute such possession adverse to the mortgagor, 
the trespasser must prove notice to the mortgagor 
that possessioi] is held against him also and it 
must he shown that the possession was acquired 
and retained with an assertion of adverse title to 
the knowledge of the mortgagor. (Sen and 
Rajadhyaksha, JJ.) Digam uer Shridhar v. 
Ramratan. 49 Bom.L.R. 281=A.I.R. 1947 
Bom. 471. 

- Mortgagee—Mortgagee purchasing mort¬ 
gaged property at sale in execution of decree for 
sale on his mortgage—Position and rights of — 
Possession of—If adverse to purchaser at money 
sale—Right of redemption. 

It is not open to a mortgagee who claims as 
a mortgagee and obtains delivery of possession of 
the property in execution of a decree for sale on 
the mortgage to set up adverse possession as 
against the purchaser of the equity of redemp¬ 
tion in the mortgaged property in execution of 
a money decree. The possession obtained by the 
mortgagee in pursuance of the purchase in exe¬ 
cution of his decree on his mortgage is on the 
basis of his right as mortgagee, and he cannot be 
allowed to plead that he had given up his posi¬ 
tion as mortgagee and to take up the i>osition of 
a trespasser exercising rights of possession 
adversely to the real owner; and the purchaser of 
the equity of redemption who is willing to pay 
up the mortgage dues must be j>ermittcd to 
redeem the mortgage. (Rama Prosad Moo- 
kerjee, J.) Sarat Chandra v. Pai.an Chandra. 
A.I.R. 1949 Cal. 683=4 D.L.R. (Cal.) 41. 

- Mortgagor and mortgagee—Mortgagee in 

possession—Adverse possession against — If ad¬ 

verse to mortgagor. 

It is well-settled that possession cannot be ad¬ 
verse to a person who has no present right to 
possession. \\ hen the mortgagor is not entitled 
to possession, which is with the mortgagee, during 
till.* period ol the mortgage, there can he no ad¬ 
verse possession against him, merely because it is 
adverse to the mortgagee, unless there is a denial 
of the mortgagor’s title to his knowledge. A 
person holding adversely to the mortgagee only 
acquires the rights of the mortgagee to possession, 
and the mortgagor does not lose his right to 

A.I.R. 1027 All. 177; 1925 All. 542; 

nfi Ji 01 i'■ 465; 1024 C:l1 - 357; 1934 Lnh. 315; 
'? 14 Mad- 903; 1929 Pat. 639, ref.; 12 Rom.H. 

C.k. ISO, rel. on. (M. /?. Regc, J.) Khyali- 
RA “ Onkari.al. 5 D.L.R. (M.R.) 
A.T.R. 1950 M.R. 41. 
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- Mortgagor and mortgagee—Mortgagee or 

assignee claiming independent title as owner — 
When becomes adverse to mortgagor. 

Adverse possession by a mortgagee or a person 
claiming under him as against the mortgagor can 
only start from the time that he denies the title 
of the mortgagor and such denial is known to the 
mortgagor. Until there is an open denial 
to the knowledge of the mortgagor 
possession of the mortgagee claiming ad¬ 
versely or his assignee cannot become adverse 
to the mortgagor. ( Venkataranga Iyengar and 
Paramasiviah, 77.) Easwarappa v. Chickanna. 
53 Mys.H.C.R. 193. 

- Mortgagor and mortgagee—Possession of 

mortgagee—If adverse to mortgagor. 

A mortgagee cannot deny his mortgagor’s title 
and the possession of the mortgagee cannot be 
adverse to the mortgagor. As long as the mort¬ 
gagee is in possession, he and persons claiming 
under him represent the mortgagor’s possession. 
(Venkataramana Rao, C.J. and Venkata Ramaiya, 
J.) Gangabai v. Bale Yediyur. 3 D.L.R. 
(Mys.) 82=54 Mys.H.C.R. 308. 

-Mortgage with possession of inalienable 

property—Mortgagee left in possession undisturb¬ 
ed and unchallenged—Subsequent sale—Sale not 
challenged and vendee continuing in possession— 
Effect—Title by adverse possession—Acquisition 

of. See Limitation Act, Arts. 144 and 148. 
26 Pat. 717. 

-—Nature of possession—Possession referable 
to lawful title. 

Possession is never considered adverse if it can 
be referred to a lawful title. 11 N.L.R. 164 
and IX.R. (1942) Nag. 781, referred to. (Sen, 
P) Chandel v. Hiralal. 

I.L.R. (1949) Nag. 883. 

T.—Nature of — Possession — Proof—Nature of 
subject — Relevancy. 

The nature of the requisite possession must 
necessarily vary with the nature of the subject 
possessed. The possession must be the kind of 

P ° SS -l S i S10n w h* c h the particular subject is sus¬ 
ceptible. 61 C. 262 (P.C.), referred to. (Ban- 

/.C.) Narain v. Balabh Das. A.I.R. 

1950 H.P. 6. 

7 —If to be specifically raised in plead- 

Pl ea ding—Question of fact. 

Whether possession is adverse or not is a ques¬ 
tion of fact to be decided on the evidence led in 
the case. Where a plaintiff alleges hostile title 
? possession of the property in pursuance of 
0 hostile title and leads evidence of possession 
or the statutory period which, if accepted, would 
extinguish the title of the true owner, it is not 
necessary for him to plead, in terms, adverse 
possession; for whether such possession is adverse 
or not is a question of evidence and not a matter 
of pleading. The absence of the word “adverse” 
rr? 1 pleadings is not of any significance. 
(Thadani and Constantine , 77.) Aboobucker v. 
Sahib Khatoon. J.L.R. (1947) Kar. 224— 
A.I.R. 1949 Sind 12. 

77 Presumption of—Possession ostensibly in 
own right for a long time—No evidence as to 
Permissive possession. 
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Where there is no evidence to show that the 
long possession of a person ostensibly on his 
own behalf was permissive, Courts can presume 
that it was adverse against all the world. (Seth, 
J.) Nannhey Khan v. Gomti. 1948 A.L.W. 
338=A.I.R. 1949 A. 289=1948 O.W.N. 340. 

- Projections or chajjas over another’s land 

—Nature and extent of right conferred by their 
existence for over 12 years—Right to Column of 
air beneath and above the projections. 

Where projections or chajjas’ over another's 
land exist, possession of such projections for a 
period of 12 years gives the owner of them a 
title by adverse possession against the owner of 
the soil over which the constructions project. But 
the ownership of the projection does not of 
necessity carry with it the ownership of the 
column of air above such projection. The 
column of air is owned by the owner of the soil 
immediate^ underneath. (Harries and Rachhpal 
Singh, 77.) Indore State Samasthana v. 
Ashutosh Bhattacharya. 1947 A.L.W. 38. 

- Question when may arise. 

Questions of adverse possession arise only when 
ownership is proved or established and in the 
absence of proof of title, the question of adverse 
possession is irrelevant. (Rege, /.) Keshav v. 
The Municipal Commissioner, Indore City. 

5 D.L.R. (M.B.) 47. 

-Submerged land. See Adverse Possession 

—Interruption. 

-Successive trespassers—Possession of—If 

can be tacked. See Adverse Possession—Ac¬ 
quisition of— Successive trespassers. 

- Transfer of khata to name of wrong per¬ 
son—Effect of. 

The wrong transfer of khata by the Revenue 
authorities to the name of a person cannot be 
taken as indicating that the person in whose name 
it is transferred is in possession of the property 
covered by the khata adverse to the true owner 
from the date of such transfer. (Abdul Ghani 
and Paramasiviah, JJ.) Madappa v. Chennamma. 
51 Mys.H.C.R. 7,40=24 Mys.L.J. 148. 

-Trespassers. See Adverse possession— 

Acquisition of title—Successive trespassers. 

- Trust. 

A trust is also subject to the law of limitation. 
If a person came into possession of trust pro¬ 
perty and treated it as his own and not as pro¬ 
perty belonging to the trust, and continued to 
exercise his right in defiance of the trust for a 
number of 3 ’ears, he will, after the requisite 
period of limitation, acquire good title to the 
property. ( Sinha , 7) Ram Narain v. Sri Ram 
Lachman. A.I.R. 1948 All. 195. 

7- Trust Property-Trustee as such , entering 

into possession of—Assertion of his right as 

beneficial owner—Onus as to character of posses¬ 
sion. 

Though in law a title by adverse possession can 
be established against wakf property, a trustee 
for a charity entering into possession of the pro¬ 
perty belonging to the charity cannot, whilst re¬ 
maining a trustee, change the character of his 
possession and assert that he is in possession as a 
beneficial owner. The burden of proving' that 
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the possession of the person -o entering into pos¬ 
session was that of a trustee and not that of a 
beneficial owner is upon those who assert it. 
( Mr John Beaumont ) Hafiz Mohi*. z\ Swa¬ 
rt ('HAND. 52 C.W N. 382=20 P.L.T. 23= 
5(1 Bom.L.R. 632=A.I.R. 1948 P.C. 76=1948 
A.L.r. 221=61 L.W. 443= (1948) 2 M.L.J. 
70 (P.C.). 

- Trustees—Whether cun chum —Trusts .let, 

y. r 14. 

Trustees are not entitled to assert adverse pos¬ 
session against the trust. However flagrant the 
breaches of duty be on the part of the trustee or 
the mutwalli he acts on behalf of the trust and 
has no right to claim adverse possession. That 
is also the principle underlying S. 14 of the Trust 
Act. Persons who enter into j>ossession as 
trustees are estopped from setting up an adverse 
title until they obtain a proper discharge from the 
trust. ( Grille, C.J. and Puranik, J.) Annul. 
Rahim Khan v. Fakir Mahomed Shah. l.L. 
R. (1946) Nag. 518=1946 N.L.J. 511=A . T. R 
1046 Nag. 401. 

- Under-proprietary right—Acquisition of. 

A person who has no under-proprietary title 
cannot acquire a proprietary title by prescription 
and his execution of simple mortgages cannot im¬ 
prove his position. ( Chandiramani, J.) Anant 
Ram v. Parshottam Df.o. I.L.R. (1949) All. 
337. 

- -Waste land—Constructive possession of 

plot ' forming part 1 of larger area over which 
physical acts of ownership are exercised—Effect. 

Adverse possession may be established over a 
piece of waste land when such land forms part of 
a plot of land with defined boundaries, over other 
portions of which acts of ownership have un¬ 
doubtedly been exercised, and where there has 
been an assertion of right qua the whole land. 

While it is quite true that ordinarily the doc¬ 
trine of constructive possession cannot be used in 
favour of a trespasser, it is established that in a 
case where the plot trespassed upon forms part 
of a larger plot with defined boundaries over which 
there have been physical acts of ownership and 
where there has been assertion of title over the 
whole plot throughout, even that portion or plot, 
over which no physical acts of ownership have 
been exercised, cannot be treated as a separate 
entity; and it cannot be held that the party in jx>s- 
s ess ion has not been prescribing for such plot or 
poruon fib Bom. 338, dist. 50 Bom.L.R. 
632; 10 Pat 407; 99 I.C. 692, re!, on.] (Achhru 

(> Eamprasad V. Bhagmal. 4 D I R 
(Simla) 185. 

~ . Was . te , fond—Possession—Presumption as 

to possession following title. 

In the case of waste and jungle land, in the 

absence of specific acts of ownership exercised 

Tw P ° tS ‘ n q H e , stl0n ' it must lie presumed 
that possesion is with the person who has title 

to the land (Ananthaknshna Iyer and Govinda 

Va, " v “ K “™ 

What constitutes—“Dispossession 1 '—What 

LL.R W (lwTc™ H 804. CT ' ARTS - 142 AN ° 144 ' 

AGE —See Evidence Apt c: -jc 


-AGRA PRE-EMPTION ACT (1922). 

AGENCY. See (1) Contract Act, Chap. X. 

(2) Principal and Agent. 

AGENCY— Proof—Election case — Law as to 
—Ordinary law of principal and agent — Distinc - 
; tion. 

The law of agency in election cases goes much 
further than the ordinary law of principal and 
agent. Though there may be no direct proof 
of an actual appointment of an agent, a man may 
be proved to be agent of a candidate on various 
facts and circumstances leading to an inference 
of agency. ( Das and Sarjoo Prasad, 77.) 
Tamuna Prasad v. Iogkndra Prasad. 29 Pat. 

! 581=5 D.L.R. (Pat'.) 211. 

AGENCY RULES—R. 19 (2) (ii)— Appli¬ 
cability—Settling issues though not obligatory, if 
1 " hearing”—Compromise of suit after framing 
issues — Plaintiff, if entitled to refund of half the 
court-fees. 

Though the Agency Rules do not contemplate 
the framing of issues before trial of every suit to 
which they are applicable, when the Agency 
Court thinks fit to settle issues in any particular 
suit, it should be regarded as “hearing" the suit 
when it frames the issues arising for determina¬ 
tion after hearing the parties. Accordingly where 
a compromise is presented to the Court after 
settling issues, rule 19 (2) (ft) of the Agency 
Rules has no application and the plaintiff is not 
entitled to a refund of one half of the court-fee 
paid on the plaint. ( Patanjali Sastri and Bell, 
77.) Receiver, Bhadrachalam Estate v. Buchi- 
ramayya. I.L.R. (1948) Mad. 276=60 L.W. 
446=1947 M.W.N. 425=A.I.R. 1948 Mad. 151 
= (1947) 2 M.L.J. 144. 

--R. 48— “Decree”—Order remanding suit 

for disposal according to law—Revision to High 
Court — Competency. 

The word “decree" in R. 48 of the Agency 
Rules must be read as meaning something corres¬ 
ponding generally to the definition of 
that term contained in the first sentence 
ot S. 2 (2), C. P. Code. It cannot 
be read as possessing any wider mean¬ 
ing than it has in the opening sentence of the 
definition in S. 2 (2), C. P. Code. There is 
nothing in the Agency Rules to exclude the 
passing of a preliminary decree in a proper case 
and such a decree would be a decree within the 
meaning of the Agency Rules. 

An order by the Agency Subordinate Judge, on 
appeal, remanding a suit to the Agency Munsiff 
for .disposal according to law, is not a decree 
vvithm the meaning of the Agency Rules. The 
High Court cannot therefore revise such an order. 
(/ ennett and Beevor, 77.) Lingaraj Santra v . 
OYKRUSHNA 26 Pat. 127-A.I.R. 1948 Pat. 
6/=13 Cut.L.T. 29. 

Ar? A tvr > J r kT. ASSAM CIV IL COURTS 

CmLE' 1887) ' 9,V ReNGAl Cim 

AERA , P ? E " EMPTION act (XI OF 1922) 

// and how for exhaustive. 

*1.3 , A " ra , Preemption Act is exhaustive on 

o whh-h C it°- f prc 'f. mpt , 10n >» ^gard to territories 
est n in l"' 5 ' applicable. Hence when an “inte¬ 
rest in land in any such area is transferred no 
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right of pre-emption can be enforced except in 
accordance with the provisions of the Act. (Malik 
and Bind Basni Prasad, JJ.) Ram Kirpal v. 
Shri Krishna Deo Pratap Singh. I.L.R 

(1947) A. 798=1948 A.L.J. 11=1948 O.W.N. 
67=2 D.L.R. 361=A.I.R. 1948 A. 108^1948 
A.L.W. 64=1948 R.D. 89. 

" Right to pre-emption—If arises in a case 
of transfer in lieu of Karach-i-pandan. See T. 
P. Act, S. 54 and Agra Pre-emption Act, S. 4 
(10). 1948 A.L.W. 290. • 

——s. 3, 6 and 11 and U. P. E. E. Act 
(XXV of 1934), S. 28 —Sale by Collector 
under S 28 of the U. P. B. E. Act-Nature of— 
™ 9 ht of pre-emption in regard to. 

When a collector executes a sale deed of un- 
protected land of the indebted landlord under 
o. 28 of the U. P. E. E. Act he does so to 
execute the decree and as such it is one in 'exe- 

cu ^ 10 1 n °^ a decree. Hence, in view of Ss. 3, 6 
ana 11 of the Agra Pre-emption Act no right of 

? I ji/" e 7 ^i? tl ??r Cai lv arise in res P e ct of such a sale. 
(Malik, C.J., Dayal.and Prasad, JJ.') Than 

£ t LakhpAt Singh. I.L.R. (1948) A. 

p iT 2 529=A.I.R. 1948 A. 265=1948 

A t‘ p 2 il 5 ^ 1948 A ' W - R - (H.C.) 310 (2)= 
A.I.R. 1948 A. 265 (F.B.). 

7 , ^—Transfer of grove—Transfer in- 

temed for enjoyment of possession of the land 

hnd" treeS ~ If a * rans fer of an "interest in 

It will be very difficult to hold that the transfer 

a g [° V ?\ not with the ob i ect that the trans¬ 
it. e ?V° U t cut . tbe trees an d clear the ground 
with the object that the transferee should 
^ possession of the land and the trees of 
a PP # r opriate use of it, is not a transfer of 
interest 111 land . (Malik and Bind Basni Pra- 

o Ram Rirpal v. Shri Krishna Deo 
0W A ; I.L.R. (1947) A. 798=1948 

10f7l'Si D.L.R. 361=A.I.R. 1948 A. 

Lj n 8 A ' L ' W - 64=1948 R.D. 89=1948 A. 

Zj'n l’ * O) an( l (7 )—Right to pre-emption 
~^o-sharer—C on( liti ons to he satisfied—Person 
acquiring specific plot in mahal. 

»i. a »? C0 , ns / t ^ era ti° n of the definitions of “co- 
ai ^ proprietor” in the Agra Pre- 

sumnf^H ^ Ct R f°H° ws that there is no pre- 

snerffi 011 , tha t a ^ erson acquiring title in a 
jn . Plot in a mahal also acquires an interest 

anc ^ tbe m ahal or in the adminis- 
t. •y.i . °* its affairs, nor does the absence of an 
: ^elusion clause in the deed that he has not ac- 

fL®?„ su . ch . a . n «ht necessarily suggest that he 

so as to ^t a burden on the 

defendant to that the plaintiff pre- 

c^tor has not acquired the same. 

Pavmpn? h / I s als ° f ° und HaMe for the 

aw i -?u t u C enti r e land revenue of the mahal 

deemerl ° the ^ co ‘ sharers » h e must be 

en . htIed t0 bave an interest in the 
admm^cabon of the affairs of the mahal and 

ins of\l? 0U i d be r? c °- sharer ” within the mean- 
claim 1 the Agr . a Pre - em Ption Act and entitled to 

(^cA r rf ni !i tl0n * (Case-law fully discussed). 
\nansh Chandra and Mushtaq Ahmad, JJ.) Bal- 

Q.- D—a 


AGRA PRE-EMPTION ACT (1922), S. 6. 

want V. Jiram. I.L.R. (1949) A. 908=1949 

A.L.J. 72=A.I.R. 1949 A. 415=1949 A.W.R. 
175. 

- - s - 4 ( 12 )— Applicability—Document called 

Kafiyat hal. 

A document called Kafiyat hal which is nothing 
more than evidence which had been recorded in 
the course of the settlement operations for the pur¬ 
pose of determining the village rights and cus¬ 
toms, cannot be said to fall within the definition 
of “Wajib-ul-arz” as contained in S. 4 (12) of 
the Agra Pre-emption Act. ( Waliullah and Bind 
Basni Prasad, JJ.) Chhatradhari v . Utta m 
Chand. I.L.R. (1948) A. 105=1948 A.L T. 
177=1948 A.L.W. 203=A.I.R. 1948 A. 303= 
0948) A.W.R. (H.C.) 57=1948 O.A. (H. 

>-/ • / 3/ « 

- S. 5 —Basis of custom of pre-emption — Re¬ 
cord of custom in surrounding villages. 

From the fact that it is recorded that there is a 
custom of pre-emption in surrounding villages 
it cannot be said that it amounts to a recognition 
of the right of pre-emption in that particular 
village also. ( Waliullah and Bind Basni Prasad 

/i rt lox C ? HATRADHARI v - Uttam Chand. I.L.R. 

oa? 48 a A - 105=1948 A.L.J. 177=1948 A.L.W. 
^P^A.LR IM 8 A. 303=(1948) A.W.R. (H. 
C.) 57=1948 O.A. (H.C.) 57. 

—- S. 5 (1) (a) —Scope and effect of—Right 

of pre-emption found to be prevalent in one of 

j se y era ’ villages comprised in a single mahal—-Right 

of pre-emption if must be deemed to exist in the 
entire mahal. 

There is nothing in the language of S. 5 (1) of 
the Agra Pre-emption Act to justify the exten¬ 
sion of the right of pre-emption from a village 
to an entire mahal simply because the village hap- 
pens to be situate within the precincts of that 
mahal. Nor is there anything in the section to 
justify the extension of the right from one 
village to another solely on the ground that the 
villages happen to be comprised within the ambit 
of a single mahal. ( Waliullah and Bennett, JJ ) 
Ram Charittar Singh v . Tej P r a s a d Tewari. 

. 1194 °) A - 536=228 I.C. 132=1946 A. 
L.W. 495=1947 A. (Rul.) 52=1947 ALT 160 
=1947 A.W.R. (H.C.) 186=A LR 1947 A 


J 0 -Applicability—Sale by Collector 

under Cl. 5 of the U. P. E. E. Act 

• N ° Pre-emption accrues when a sale 

is made by the CoHector under the provisions of 

sale has tn^ U ' P 'A E ' Act because su ch a 
of a rWrel t 35 a saIe in execution 

f7 n"?r f f ClV1 ’ fr 0Urt • (Bind Basni Prasad, 
at Chand v. Mania. 1947 ALT 668= 

AH.R. 1948 A. 194=1947 A.W.R (H. CJ 


■S. 


x— a * j L '* Ex-proprietary tenant* and f Ex- 
proprietary tenancy*-Meaning and interpretation 

prLarv tin 8 e *'P ro P rie tary tenant’ and ‘ex-pro 
pnetary tenancy are words of art and have a 

special meaning in the United Provinces Thev 

^terSet n ed d tl n h the ^ and they musT £ 

interpreted to have the same meaning in the Pre¬ 
emption Act as in the Rent Acts. They certainly 
could not mean, that an ex-proprietary tenant was 
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pl tenant who had at one lime hern a proprietor. 
(Maiick and IValinllah, J J.) Baidio Singh v. 
Kmi \sir Singh. f.L.R. (1046) A. 850=228 
I.C. 44<--1047 O.W.N. (H.C.) 15-1047 A. 
L. W. 20-1047 A.W.R. (H.C.) 75=1047 A. 
(Rul.) Sl-1017 R . I). 103=A.I.K. 1047 \. 345. 

-Ss 6 (a) and 11—Applicability—“Sale in 

execution of the decree of a civil or revenue; 
Court"—Sale by (Collector under S. 28, U. I*. 
Encumbered 1-States Act—Right of pre-emption, 
if accrues. S re Agra Pre-emption Act, Ss. 3, 
6 aNT> II. 1048 A.L.J. 126 (F.B.). 

-Ss. 10, 12 and 20 —Transfer of shore in 

abadi and retention of share in agricultural area — 
Re-Side by vendee to one of the vendors — Right 
of pre-emption, if arises. 

There was a transfer of a share in the abadi 
appertaining to certain khewats and a retention 
with them by the vendors of their share in the 
agricultural area. There was a re-sale by the 
vendees of portion of the property to one of the 
vendors. On a question whether there was a 
right of pre-emption, 

Held, the vendor being a co-sharer of an equal 
degree having an equal right of pre-emption, the 
sale cannot be pre-empted. ( Agarwala, J.) 
Amir Mohammad Khan v. Mohd. Ash an 
Khan. A.I.R. 1950 All. 491=1950 A.W.R. 
500. 

-S. 11—Applicability—Sale by Collector 

under S. 28, U. P. Encumbered Estates Act— 
Pre-emption — Right of — If exists. See Ac.ra Pre¬ 
emption Act, Ss. 3, 6 and 11. 1948 A.L.J. 126 

(F.B.). 

-S. 11— Right of pre-emption — When can 

arise. 

No right of pre-emption can accrue after the 
enactment of the Agra Pre-emption Act, except 
when a proprietary interest in land is sold or 
foreclosed. ( Malik and Bind Basni Prasad, J J.) 
Ram Kirpal v. Shri Krishna Di;o Pkatai* 
Singh. I.L.R. (1947) A. 798=1948 A.L.J. 
11=1948 O.W.N. 67=1948 A.L.W. 64=A.I. 
R. 1948 A. 108=1948 R.D. 89=2 D.L.R. 361. 

-S. 12 —Preferential right of pre-emption — 

Several sub-divisions in mahal without separate 
land revenue assessment—Co-sharer in sub-divi¬ 
sion of mahal, where property is situated and co¬ 
sharer vendee in another sub-division of the mahal 
— Preference . 

A co-sharer with a vendor in a sub-division of 
the mahal where the property sold is situated has 
a preferential claim to pre-emption as against 
the vendee who is a co-sharer in another sub¬ 
division where there are several divisions of the 
mahal and the mere fact that separate land revenue 
was not assessed on them would be of no 
consequence in regard to the question 
of preference. ( Agarwala, J.) Gauri Shankar 
Rai v. Shri Thakurji Ramchandra. 1950 \ 
W.R. 40=A,I.R. 1950 All. 244. 

--Ss. 14 and 15 —Absence of formal notice 

under S. 14— Conduct of co-sharer making the 
vendee believe that he had waived his right of 
pre-emption—Estoppel 

If by his conduct a co-sharer has led the 
vendee to believe that he had waived his right 


AGRA PRE-EMPTION ACT (1922), S. 21. 

of pre-emption, then the estoppel will remain 
against him even though under the circumstances, 
it was thought not at all necessary to issue a 
formal notice to him under S. 14 of the Agra 
Pre-emption Act. [I.L.R. 48 All. 491 and 1925 
All. 645, Rcl. on.] (Harish Chandra and Sapru, 
JJ.) Ram Narain v. Ioti Sarup. 1948 O.W. 
N. 369=1948 A.L.W. 367. 

-Ss. 16 and 12—Plaintiff included as co- 

sharer in different sub-division by an imperfect 
partition prior to decree—Effect. [5Vr Q. D. 
1941—1945, Vol. I, Col. 37.] Ganda Singh 7-. 
Kundan Singh. 18 R.A. 90. 

-S. 17 —Market value—Question of—When 

can arise—Relevancy when iCourt able to fix the 
price. 

According to the scheme of the Agra Pre¬ 
emption Act the question of the ascertainment of 
the market value of the property does not arise 
where the Court is in a position to come to a defi¬ 
nite conclusion upon the question of what the 
actual price of the property is. Under S. 17 
of the Act the question of the market value of the 
property arises only where and when the Court 
is unable to arrive at the actual price of the pro¬ 
perty. To find out the market value and then to 
brush aside the actual consideration as unneces¬ 
sary is to reverse the correct process and deal 
with the question in a manner opposed to the true 
meaning of S. 17. ( Pathak , J.) Ahmaduu.ah 
Khan v. Mohd. Taqi. 224 T.C. 386=1946 
A.W.R. (H.C.) 250=1946 A. (Rul.) 372= 
1946 A.L.W. 464= A.I.R. 1946 All. 493. 

——S. 20 —Right to resist pre-emption — Ac¬ 
quisition of right by vendee by exchange prior to 
sale of other property. 

If a transaction precedes the sale, it is enough 
to arm the vendee with the right of resisting a 
right of pre-emption. A vendee who acquires 
under an exchange protected property with the 
necessary permission, can on the strength of that 
exchange resist a suit for pre-emption in respect 
of other property sold to him at any time after 
the transaction of exchange. ( Sinha , J.) Man- 
phool Singh v. Ram Rii.as. 1947 A W R 
(H.C.) 287=1947 R.D. 370=A.I.R. 1948 All. 
99=1947 A.L.W. 527=1947 A.L.J. 556. 

-S, 20 —Vendee exchanging property with 

another after sale—When can resist suit for pre¬ 
emption. 

Where after the date of the sale the vendee 
exchanges the property with anothbr person, he 
should convey an indefeasible title before he is 
entitled to {successfully resist a suit for pre¬ 
emption. (Sinha, J.) Raghiinatii Singh r. 
Naki Ram. A.T.R. 1948 All. 27. 

— S. 21 —■Meaning of the i words “sues joint¬ 
ly used in S. 21— Plaintiffs claiming pre-emption 
falling into two groups of rival claims—No claim 
for joint decree—Claim for a decree in the alter¬ 
native—Rights of plaintiffs, if affected. 

The words “sues jointly” used in S. 21 of the 
Agra Pre-emption Act mean when pre-emptors join 
with them strangers or pre-emptors of a higher 
class join .pre-emptors of a lower class and they 
ask for a joint relief as opposed to an alternative 

\ 
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relief, that is, if they claim a jpint decree and 
want to pre-empt the sale jointly. 

Where the plaintiffs claiming pre-emotion fall 
into two groups, and no claim for a joint decree 
is made but only for an alternative one, it cannot 
be said that the plaintiff's rights are affected by 
reason of S. 21. ( Malik and Bind Basni Prasad, 

JJ.) Madho Prasad v . Shib Charan. 1947 
A.L.W. 531=1947 A.W.R. (H.C.) 367=1947 
A.L.J. 600=1947 R.D. 374=2 D.L.R. 197= 
A.I.R. 1949 A. 457=1.L.R. (1947) A. 788. 

-S. 24— Pre-emptor’s rights—Nature and 

extent of—When arises. 

A right of pre-emption is an incident of the 
property. In other words, the sale of the pro¬ 
perty in question is subject to a certain right. 
But till such a suit is instituted, a decree obtained, 
the money deposited and possession taken, the 
transaction of sale is a good transaction and the 
title passes to the vendee. It is only when all 
the abovementioned steps are taken that the 
right of the vendee comes to an end and the pre- 
emptor is substituted in his place. But it cannot 
be said that there is no transfer by the vendor 
w. favour of the vendee by reason of the 
existence of a right of pre-emption. ( Sinha, /.) 
Ram Bhadra Prasad v. Debi Dutt. 1947 A. 
W.R. (H.C.) 422=2 D.L.R. 525. 

AGRA TENANCY ACT (III OF 1926), 

. • 15—Surrender of ex-proprietary 

When becomes effective—Agreement to sur¬ 
render on date of transfer of proprietary rights, 

U D ,S v. nC ^ 10n un ^ er . 3. 15 granted subsequently 
--Kights of parties in the intervening period. [See 

Q.D. 1941-1945, Vol. I, Col. 43.] Din Dayal 

Quadam Singh. 1946 A. (Rul.) 248=223 
LC. 134. 

~ S. 23 —Property in possession of mort¬ 
gagee, of the occupancy holding—Liability of mort- 
gagee s right to attachment and sale in execution. 
.. . 23 of the Agra Tenancy Act merely makes 

e interest of an occupancy tenant non-transfer- 
able except in certain specified cases. But a 

occupancy holding who is in 
possession has a right to the holding till he is 
dispossessed and as it is a right to property such 
ngnts can be attached and sold in execution of 
decrees. ( Agarwala , /.) Jokhan Misra v. 

SJhbh Pandit. 1949 A.W.R. 125=A.I.R. 
1949 A. 637. 

7 0 c Ss. 24 and 25 —Surrender by widow in 
1935 who died in . 1941— Right of husband’s 
collateral 

. Where a collateral claims succession to a hold- 
P? inherited by a widow who had surrendered 
ln 1935 and died in 1941, his right under the 
aw opened in 1935 and he cannot succeed unless 
be prdved co-sharing. He cannot claim that the 
succession opened only in 1941 and that as co- 
shanng was not necessary under U. P. Tenancy 
Act, he was the lawful heir. ( Sultan Ahmad, 
Algoo v. Shyam Narain. 1948 R D 149 
-1948 A.W.R. (Rev.) 143. 

TT" “Ss. 35 and 99 —Rent free grantee — Posi¬ 
tion of. 

A rent free grantee was not a tenant under the 
Agra Tenancy Act and so S. 35 of the Act did 


not apply to him. Though he could sue by 
virtue of S. 99 of the Act, there was no provi¬ 
sion in it under which his rights could be extin¬ 
guished, corresponding to S. 200 of the U. P. 
Tenancy Act. (Lai, J.M. I.) Ghanshyam 
Singh v. Ram Dial Gir. 1948 A.W.R. (Rev.) 
201=1948 R.D. 369. 

AGREEMENT —Binding nature of—Muchilika 
agreeing to division by a panchayat—Mention of 
invalid transfers by gift or will—If bar to subse¬ 
quent questioning of the validity of such transfer. 

A coparcener executing a muchilika agreeing to 
a division of properties by a panchayat mention¬ 
ing certain invalid transfers by gift or will, will 
not be barred from questioning their validity by 
the application of any principle of election or 
ratification or doctrine of approbate and reprobate 
as even an admission made on a wrong impression 
of law will not bind the party. (IVadszvorth and 
Rajamannar, JJ.) Nachiappa Chettiar v. 
Muthukaruppan Chettiar. I. L.R. (1946) 
Mad. 858=228 I.C. 506=1947 Mad. (Rul.) 87 
=59 L.W. 227=1946 M.W.N. 240=A.I.R. 
1946 Mad. 398= (1946) 1 M.L.J. 310. 

AGRICULTURAL INCOME-TAX. 

See (1) Assam Agricultural Income-tax 

Act (IX of 1939). 

(2) Bengal Agricultural Income-tax 

Act (IV of 1944). 

(3) Bihar Agricultural Income-tax 

Act (VII of 1938). 

AGRICULTURE. 

See also (i) Madras District Municipali¬ 
ties Act, S. 81. 

(«) Madras Estates Land Act, 
Ss. 3 (1), 77 and 189. 

-Legislation relating to. See Government 

of India Act (1935), Sch. VII, List 2, Items 
Nos. 9 and 21. 

AGRICULTURISTS’ LOANS ACT (XII 

OF 1884), S. 5— Scope—Power of Collector to 
recover loan by sale of any imznovable property 
of defaulter—Sale without service of notice on 
mortgagee ■ of property—Validity—Suit disputing 
sale — Limitation. 

For the recovery of a loan advanced under the 
Agriculturists’ Loans Act it is open to the Col¬ 
lector to sell any part of the immovable property 
belonging to the defaulter, and the remedy is not 
confined to that particular property in respect of 
which or for whose improvement the loan had 
been taken. For the sale of the property of a 
defaulter it is not essential that notices should be 
served on persons holding a mortgage over the 
defaulter’s property. A sale will not be illegal 
and null merely by reason of the non-service of 
any notice on the mortgagee of the property. A 
smt disputing the legality of such a sale must be 
filed within six months from the date on which 

u S U j C action arose according to S. 59 of 
the Madras.Revenue Recovery Act which applies. 
(Yahya Ali, J.) Bhojarajappa v. Kolarhalli 
Halappa. 1946 M.W.N. 176=A.I.R. 1946 

Mad. 226=59 L.W. 61=(1946) 1 M.L.J. 57. 
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AJMER ALIENATION OF LAND REGU¬ 
LATION (III OF 1914), S. 2—“Land”— 
Meaning of—Pticca built house ?i <ith garden and 
paraphernalia of sheds, stables, etc 

The term “land” as defined in S. 2 of the 
Ajmer Alienation of Land Regulation (1914) 
cannot cover a property which consists of a plot of 
land with a ptirca huilt house with a very large 
paraphernalia of sheds, staples, etc., in the com¬ 
pound, such pro[>erty having the appearance of 
a city dweller’s country house and orchard, rather 
than a bona fide agriculturists’ projverty, though 
the house has an extensive garden at the hack nl 
it. ( Nagarkar , J.C.) Manji Bhai v. Ambaeai.. 
4 D.L.R. (A.M.) 34. 

AJMER COURT’S NOTIFICATION No. 

1121 jL XXX, dated 26th July, 1947— Applica¬ 
bility—Suit filed before repeal of the Ajmcr- 
Merwara—Control of Pent and Eviction Order — 
Decree—A ppeal — Forum—Law determining. 

Where in a suit filed under the Ajmer-Menvara 
Rent Control Act before its repeal a decree is 
passed the procedural law for filing an appeal 
against it is not the genera! procedural law but 
only the procedural law as laid down in the Ajmer- 
Merwara Court’s Notification No. 11211L XXX, 
dated 26th July, 1947. ( Atma Charati, J.C.) 

Chitar Mal v. Kalyan Mal. A.I.R. 1950 
Ajmer 48=5 D.L.R. (A.M.) 27. 

AJMER COURT’S REGULATION, Ss. 6 

and 19— Additional District Judge—Jurisdiction 
to hear appeals pending in District Judge's Court 
—Implied permission of District Judge—Case sent 
to Sub-Judge on remand—Transfer of case to 1 
Additional Sub-Judge without orders of District ' 
Judge—Irregularity in distribution of business — 
Effect of—C. P. Code, S. 99. 

An Additional District Judge can lie appointed 
under S. 6 of the Ajmer Court’s Regulation. 
The Chief Commissioner may appoint any person ; 
to be Additional District Judge and the Court of 
the Additional District Judge, constituted by such 
an appointment is to be deemed as the Court of > 
the District Judge for the performance of such 
of the duties of the District Judges, as may be 
assigned to him. Presumably, therefore, he could 
exercise all the powers of the District Judge and 
he would have the jurisdiction to hear all the 
appeals pending in that Court if and when made 
over to him by the District Judge. If there is 
no express direction from the District Judge, it 
will be presumed that his implied permission 
existed. [1941 A.M.L.J. 89, foil.] 

S. 19 of the Ajmer Court’s Regulation permits 
the District Judge to distribute judicial business 
amongst the Courts of the three lower grades 
under him. Additional District Judge’s Court is 
not one of the Courts included in the three lower | 
grades. The Judicial Commissioner has not been 
given any authority to distribute business in the 
District Judge’s Court. When the District Judge ' ' 
and Additional District Judge are exercising con¬ 
current jurisdiction, the business would naturally, 
be distributed with the permission of the District 1 1 
Judge. There is nothing in the Regulation to ' 
show that such distribution is contrary to law. • j 
If the appeal comes before the Additional District \ 


AJMER LAWS REGN. (1877), S. 8. 

Judge and then before the second Additional Dis¬ 
trict Judge and on remand to the Sub-Judge it 
is sent to Additional Sub-Judge as a result of 
new appointments for clearing arrears, the distri¬ 
bution of business is with the permission, express 
or implied, of the District Judge. But even if 
there is an irregularity in the distribution of 
business, the jurisdiction of the Additional Dis¬ 
trict Judge or the Additional Sub-Judse will not 
be affected, and if the objection is not taken at 
the proper time the decree cannot be set aside 
in appeal by virtue of the provisions of S. 99, 

C. P. Code. [1923 Pat. 242, rel.] {Ram 
LabJiaya, J.C.) Beni GopAl v. GangAdhar. 4 

D. L.R. (A. & M.) 61=A.I.R. 1949 Ajmer 
23=1949 A.M.L.J. 104. 

AJMER EXCISE REGULATION, S. 33 
(a) and (f) —Bona fide belief that Hakim was 
entitled to keep “liquor” and apparatus for manu¬ 
facture of “liquor” without licence — If affects 
liability for conviction under S. 33 (a) and (f) 
of the Ajmer Excise Regulation. 

The bona fide belief of a Elakim that he was 
entitled to keep "liquor” as defined in the Ajmer 
Excise Regulation, for medicinal purposes with¬ 
out a licence would not in any way affect his 
liability to be convicted under S. 33 (a) and (/) 
of the Regulation when he is found in possession 
of "liquor” and apparatus for manufacture of 
"liquor” without the necessary licence. {Oak, J . 
C.) Fateh Chand v. State. A.I.R. 1950 
Ajmer 74. 


AJMER LAND AND REVENUE REGU¬ 
LATION (II OF 1877), S. 29 —Property 
protected by. 

The only part of an Istimrari estate protected 
by S. 29 of the Ajmer Land and Revenue Regu¬ 
lation is the property actually finding a place in 
the Istimrari Sanad. So if the Istimrardar pur¬ 
chases other property whether out of the Istim¬ 
rari profits or not, that property will not be pro¬ 
tected unless it is added in the Istimrari Sanad. 
{Davies.) Shimbhoo Singh v. Moti Lae. 1946 
A.M.L.J. 1. 

- -Ss. 119, 24 and 25 —Order of Chief 

Commissioner recognising succession to non- 
sanadi estate—Jurisdiction of Civil Court. 

S. 119 {b) of the Ajmer Land and Revenue 
Regulation precludes the Civil Courts only from 
entertaining any suit for obtaining an order or 
decision which "under this Regulation” the Chief 
Commissioner inter alia is emjxnvcred to make or 
pronounce. An order of the Chief Commissioner 
recognising the succession of the defendant to an 
estate in respect of which an Istimrari Sanad has 
not been granted, is not authorised by S. 24; nor 
is it a decision under S. 25. Consequently a suit 
by the Istimrardar for a declaration of iiis title 
to and for possession of that estate is maintain¬ 
able, and the Civil Court is not precluded from 
entertaining it. {Lord MacMillan.) Chandra 
Singh ^ Mon Singh. 228 I.C. 248=60 L.W. 
”=’3 B - R - 237=1947 P.C. (Rul.) 3fc=A.I. 

f; ^ 47 r-^ C ’ 37=I - L - R - 0947) Kar. (P.C.) 
j4 (r .L.). 

AJMER LAWS REGULATION (1877). 

8— Custom of pre-emption owing its birth to 
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AJMER LAWS REGN. (1877), S. 9. 

Mahomedan law—Custom existing in sub-divisions 
of Ajmer City—If relevant to prove its existence 
in civil lines. 

A custom of pre-emption may owe its exist¬ 
ence or its birth to Mahomedan Law but the 
only basis which S. 8 of the Ajmer Laws Re¬ 
gulation recognizes is one of custom. 

The fact that a custom of pre-emption exists 
in several sub-divisions of Ajmer City is a rele¬ 
vant consideration though by itself it would not 
prove that custom exists in the locality known 
as civil lines. [38 P.R. 1906, ref. to.] ( Ram 
Labhaya, J.C.) Gopi Nath v. Nand Kishore. 
A.I.R. 1949 Ajjner 2=4 D.L.R. (A. & M.) 
73=1949 A.M.L.J. 128. 

-S. 9— “Proprietary tenure”, meaning of — 

Property, if can come under that. 

A tenure is partly an incorporeal right to occupy. 
Ordinarily the term property cannot be applied 
to an incorporeal right; so property cannot be a 
proprietary tenure”. If the phrase “proprietary 
tenure” in S. 9 can apply to property at all, there 
is no reason why it should not apply to a house 
or an open site. (Davies.) Chitar v. Ladu. 

1946 A.M.L.J. 11. 

““ Ss. 10 and 11— Scope — Waiver of right 
of pre-emption—Acquiescence in sale in express 
terms or by conduct. 

Ss. 10 and 11 {of the Ajmer Laws Regulation 
merely provide a convenient method by which a 
person having, a right of pre-emption may be 
given the option to purchase. Other modes ot 
acquiescence in the sale are not excluded by them. 
It is therefore open to the defendant in a suit for 
pre-emption to show that the plaintiff has waived 
. right of pre-emption by agreeing to the sale 
in express terms or by acquiescing in the sale by 
his conduct. [1929 Lah. 265, applied.] Where 
a sale is consented to by the plaintiff, the right 
ot pre-emption stands waived. [1929 All. 589, 

rC ”f rr ^ * 0, 1 Waiver and acquiescence on the 
part of the pre-emptor may be inferred from the 
circumstances, and there need not be an offer and 
retusal or express consent to the sale. [21 Luck, 
relied on.] (Ram Labhaya, J.C.) ^Gopi 
NA tb Kishore. A.I.R. 1949 Ajmer 
d -L.R. (A. & M.) 73=1949 A.M.L.J. 


' 33 —Scope and effect of—Interest 

owardable—Limit to. 

,^ n ^ er S. 33 of the Ajmer Laws Regulation, 
the amount, of interest which can be awarded to 
a plaintiff in a suit cannot exceed the principal 
received by the defendant prior to the institution 
of die suit. (Nagarkar, J.C.) Dharam Chand 
£ Bahadur Mal. A.I.R. 1949 Ajmer 46=4 
D-L.R. (A.M.) 21. 

AJMER TALUQDARS LOAN REGULA- 
IQN. (1911), Ss. 6, 7 and 18 —Istimrardar 
succeeding his father—Existence of notice under 
o. (h-Effect. 

When an Istimrardar succeeds for his father 
where a notice under S. 6 of the Ajmer Taluq- 
? r ?o ^ e St*lation has issued and a notice under 
18 has not followed, he is precluded under the 
J i ^ nn | of S. 7 (n) in exactly the same way as 
nis lather from entering into any of the trans- 


AJ.-M. RED. OF M. REG. (1938), S. 13. 

actions mentioned in the section. Where an 
Istimrardar makes himself responsible for a 
Khata Baqi it amounts to becoming involved in a 
pecuniary liability. (Davies.) Balchand ' v. 
Onkar Singh. 1946 A.M.L.J. 4. 

-S. 7 —Scope and effect of. 

According to the provisions of S. 7 of the 
Ajmer Taluqdar’s Loan Regulation, from the date 
of the publication of a notice under S. 6 all suits 
and proceedings in respect of any claim against 
the Taluqdar concerned are to be stayed. (Davies.) 
Collector, Ajmer-Merwara v. Sita Ram. 1946 
A.M.L.J. 18. 

AJMER MUNICIPAL REGULATION (VI 

OF 1925), S. 176 —Charging of fees for per¬ 
mission — Basis. 

The wording of S. 176 of the Ajmer Municipal 
Regulation is inclined to lead to the supposition 
that the thing ito be charged for is “the permis¬ 
sion”. But it is plaip that such a supposition 
would be unreasonable, the object of the permis¬ 
sion being the occupation. It is not the permis¬ 
sion which is to be paid for but the permission to 
perform or abstain from performing a certain 
action. (Davies.) Municipal Committee, Aj¬ 
mer v. Beni Gopal. 1946 A.M.L.J. 36. 

AJMER-MERWARA EXTENSION OF 
LAWS ACT (1947 )—If ultra vires the Domi¬ 
nion Parliament. 

The Ajmer-Merwara Extension of Laws Act, 
1947, is not ultra vires the Dominion Parliament. 
(Ramabhadram.) Hari Data v. District Magis¬ 
trate. 1949 A.M.L.J. 49=A.I.R. 1949 Ajimer 
61=51 Cr.L.J. 227. 

AJMER-MERWARA REDEMPTION OF 
MORTGAGES REGULATION (1928), Ss. 

7 to 11 —Proceedings under —C. P. Code, O. 22 — 
If applicable. 

O. 22, C. P. Code, relating to abatement of 
suits, is not applicable to the proceedings in the 
Court of the Collector under the Ajmer-Merwara 
Redemption of Mortgages Regulation. (Ram 
Labhaya , J.C. Godha v. Chagna. A.I.R. 
1949 Ajmer 16=4 D.L.R. (A. & M.) 51=1949 
A.M.L.J. 85. 

-S. 8 Scope—Order dismissing petition — 

Limitation for suit. 

An order of collector dismissing a petition for 
redemption on the ground that the petitioner has 
failed to show that he is the heir of the original 
mortgagor and as such has the right to redeem, 
is clearly on the merits and is covered by S. 8 
of the Ajmer-Merwara Redemption of Mortgages 
Regulation. A suit for setting aside that order 
must be instituted within a year from the date of 
that order under Art. 14 of the Limitation Act. 
(Ram Labhaya, J.C.) Godha v. Chagna. A.I. 
R. 1949 Ajmer 16=4 D.L.R. (A. & M.) 51= 
1949 A.M.L.J. 85. 

-S. 13 —Suit under — Limitation—Limitation 

Act, Art. 14. 

If a suit under S. 13 of the Ajmer-Merwara 
Redemption of Mortgages Regulation is in sub¬ 
stance for setting {aside the Collector’s order un¬ 
der Ss. 7 to 11 of that Regulation, although no 
prayer to that effect is included in the plaint, it is 
governed by Art. 14 of the Limitation Act and 
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ALI YA S A NT HANA LAW. 

the period of limitation one year from the date 
of the order. | 1 9.vS I ah. 658, applied.] (Ram 
I.ahhaya, J C ) Conti \ r. ( it ag.wy A.I.R. 1949 
Ajmer 16=4 D.E.R. • A. & M.) 51=1649 A. 
M.L.E 85. 

ALI YASANTHANA LAW —Decree against 
the karnavan of n Malabar tarn-ad or the kartha 
of an aliyasanthana family—Cross net/Iref or 
breach of duty on the fart of the kartha —// a 
ground for holding that the decree is not binding 
on the junior members — C. P. Code (V of 190K), 
S. 11, Explanation \ 7 I —Applicability of principle 
of. 

A decree obtained against the karnavan of a 
Malabar tarwad or the kartha of an aliyasanthana 
family cannot he held to he not binding on the 
junior members merely on the ground of gross 
negligence or breach of duty on the part of the 
karnavan or kartha as such neglect or breach oif 
duty cannot be treated as tantamount to fraud on 
the power of representation vested in him. The 
principle governing the situation is to be found 
in Explanation VI to S. 11 of the Code. 

A person must be deemed to have litigated in 
good faith or bona fide within the meaning of 
Explanation VI of S. 11, C. P. Code, if he did 
litigate honestly, whether he did so negligently 
or not. The onus of proving want of bona fides 
in respect of the previous litigation is on the party 
seeking to avoid the previous decision and proof 

of negligence is not sufficient to establish such 
want of bona fides. 

i . negligence is the complaint there is 
no distinction between a case where the manager 
remains ex parte and a case where he appears 
but does not put forward a good available defence 
ICase-law discussed.] (Horwill and Raghara 

Kao, JJ.) Nagamma Siiedthi v. Kotmim 

II.R. 0950) Mad. 326=A. I K. 
1950 Mad. 546—62 L.W. 622= (1949) 2 M L 
J • 413. 

ALLAHABAD HIGH COURT RULES, 

5 a >; 4 and 5 —Posting of cases on 

receipt of findings on remitted issues—If should 

be posted before the same Judge who remitted the 
issues. 

R. 5 of the Allahabad High Court Rules has 
to be read as subject to R. 4, according to which 

Hnn-h L 0t u ent n° f r"'? rk '■ ' S to ,IC ™ ,l( - the 
Honble the Chief Justice of the Court. The 

fhatTX Whl 4 1 i 1 a " 0tS ' VOrks ma - v :,lso withdraw 
in V n't T T C ‘ S n ° Prohibition to l, c fouud 
n these Rules that a ease once allotted to a indue 

cannot be withdrawn from him. Idence, it cannot 
be contended that on receipt of findings on certain 

TT’ CasC . sho,,l ‘ l he Itostcd before 
the same Judge who remitted the issues ( s 

{:> Nannhey Khan v. Gomti. 1948 \ [ 

W. 338—A.I.R. 1949 A. 289=1948 O.W.N. 

ALLUVION AND DILUVION. See Bkncai 
Alluvion and Diluvion Rkgulation. 

■Lartkas in tidal and navigable river_Ri'dit 


APPEAL. 

vtnce of Madras v. Jacannadha Raiu. 221 
I.C. 324=1946 Mad. (Rul.) 38. 

AMENDMENT. See (D C. P. Cope, S. 152. 
(2) Of Pleadings. See C. P. Code, O. 6, R. 17. 

APPEAL. 

Absence of respondent. 

Additional evidence. 

Admission by party’s counsel. 

Appellate Court. 

Burden of proof. 

Competency. 

Court-fee. 

Cross-objections. 

Duty of first appellate court. 

Finding of fact. 

Maintainability. See Appeal—Com ek- 

TENCY. 

New law coming into force before dis¬ 
posal of appeal. 

New plea. 

Parties. 

Presentation to Judge in his house. 
Remand. 

Right of. 

Second appeal. 

Subsequent events. 

- Absence of respondent—Appeal if can be 

allowed on that ground. 

No appeal can be allowed without dealing with 
the merits of the case. Where a respondent is 
absent, the appeal cannot be straightaway allowed. 
The appeal has to be examined and if found to 
he baseless has to be thrown out even though 
the respondent is absent. ( Sultan Ahmad, S.J.M. 
Mid Sittghal, M.) Siiambhu Ojaha v. Rhagf.lv 
1947 A.W.R. (Rev.) 175 (1)=1948 R.D. 47.' 


——- Additional evidence— IE hen to be allowed 

— Grounds. 

. Parties should not be allowed to adduce addi¬ 
tional or fresh evidence in appeal without suffi¬ 
cient reason and without any complaint from any 
party that he was prevented from adducing t'uil 
evidence in the lower Court. To do so would be 
to set up an undesirable precedent and would tend 
to encourage the parties to believe that it is not 
obligatory on them to adduce all the evidence tin 
the lower C ourt. Such an idea must he discourag¬ 
ed. ( Anantltakrishna Iyer, CJ. and Mampilli. 
J.) Chief Secretary to Government r \nan- 
takrishna Iyer. 4D.L.R. (Coch.) 164. 

Admission by party's counsel on mixed 


. T\ r t « «. I 1VTT- i\\il 

to Reformed laml-R IR ht of previous owner- 
Crown s right to ownership of river-bed—Rule 
[See Q.D. .1941-1945. VoL I, Col 96 P R0 - 


question of fact and law—Party, if can resile from. 

An admission made by a party’s counsel on a 
mixed question of law and fact in the trial Court 
can he resiled from by the party at the stage of 
appeal, if no part of the argument or evidence 
depended on the admission of the counsel and the 
opposite party was not prevented by that admis- 
s.on from placing the Court in possession of any 
ac s 22 Pat. 220. Dist. (Kayani and Cometh* 
JK) J a u. a V. Nauranga. A.I.R, 1950 Lab. 

- Appellate Court—Finding of fact—Inter¬ 
ference Finding based on inferences from (acts. 

\ Al ] ap P c t ,lat c Court should, no doubt, attach 
great weight to the findings of fact of a bulge 
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APPEAL. 

of first instance who sees and hears the witnesses 
and is in a position to assess their credibility from 
his own observation, and should be reluctant to 
interfere with such findings. But where the 
trial Judge bases his finding—and his opinion of a 
witness—on a theory derived from the documents 
and a series of inferences and assumptions found¬ 
ed on a variety of facts and circumstances which, 
in themselves, offer no direct or positive support 
for the conclusion reached, the right, of the ap¬ 
pellate Court to review this inferential process 
cannot be denied. ( Lord MacDermott.) Bank 
of India, Ltd. v. J. A. H. Chinoy. A.I.R. 
1950 P.C. 90=77 I.A. 76 (P.C.). 

- Appellate Court—Finding of fact — Power 

to review evidence. 

An appellate Court is entitled to review the 
evidence and form its own conclusion on the 
evidence recorded in the case, although it has to 
attach great weight to the opinion of the Judge 
of the primary Court who had the advantage of 
seeing the witnesses and noticing their look and 
manners. 47 C. 1043, referred to. (Sen, J.) 
Mohanlal Jagannath v. Kashiram Gokul. 
I.L.R. (1950) Nag. 105=1950 N.L.J. 297= 
A.I.R. 1950 Nag. 71. 

■- Appellate Court — Rentand—When may be 

made—Inability of Court to make up its mind. 

Where the parties have produced all their evi¬ 
dence, the Court must decide the case as best 
it can. No Court is entitled to order a remand 
for rehearing of a case merely because it finds 
itself in some difficulty in making up its mind. 

( Harries , C.J.) Raj Narayan Kundu v. Sheikh 
Murad Ali. 52 C.W.N. 671. 

- Burden of proof—Alteration of judgment 

appealed from. 

In every appeal, it is incumbent upon the appel¬ 
lant to show some reason why the judgment 
appealed from should be disturbed. There must 
be some balance in his favour when all the circum¬ 
stances, are considered, to justify the alteration 
of the judgment that stands. 63 I.C. 898 and 65 
LC. 305, referred to. (Das. C.J. and Harnam 
Singh, J.) Governor-General in Council v. 
Indar Manl 5 D.L.R. (Simla) 180=A.I.R. 
1950 E. P, 296=52 P.L.R. 107. ; 

-Competency—Order refusing to revoke 
probate of will—Appeal. See Mys. Probate and 
Administration Act, S. 84. 50 Mys.H.C.R. 
317. 

—*-- Competency—Plaintiff 'granted one of al¬ 

ternative reliefs claimed—If can appeal. 

It is doubtful if a general rule can be laid down 
that in all cases where an alternative relief has 
been granted, the plaintiff has no right of appeal 
for getting a decree for the other relief which 
he.has claimed in the plaint. Where a plaintiff 
claims possession or in the alternative a mortgage 
decree by sale of the property, and the Court 
grants him a simple money decree, it cannot be 
said that the plaintiff has succeeded in getting 
•one of the two reliefs claimed by him. ( Mono- 
nar Lall and Das, JJ.) Amir Mahton v. Sheo- 
pujan Missir. 25 Pat. 1=221 I.C. 683=1946 

Jat. (Rul.) 78=12 B.R. 218=A.I.R. 1946 
Pat. 231. 
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- Competency—Small Cause Suit tried as 

original suit — Appeal—Jurisdiction of appellate 
Court. 

Where a Court wrongly acts under an appeala¬ 
ble provision of law and passes an order a party 
is not deprived of the right of appeal though on 
the facts the order should not have been passed 
under that provision. When a suit of a small 
cause nature is tried as an original suit an appeal 
is competent. The appellate Court will in such 
a case have no jurisdiction to reverse the decree 
on merits but could entertain the appeal and 
send the case to be tried by the proper Court. 

(Horwill and Satyanarayana Rao, JJ.) Oor Na- 
yakkan v. Arunachala Chettiar. 60 L.W. 

774=1947 M.W.N. 702=A.I.R. 1948 Mad. 245 
=(1947) 2 M.L.J. 496. 

- Competency—Suit for ejectment of lessee 

— Sub-lessee impleaded — Decree—Appeal by sub¬ 
lessee—Competency of—No appeal by lessee and 
decree becoming final as against him—Effect. 

A decree for ejectment passed against the lessee 
would be binding on the sub-lessee and can be 
executed against him even if sub-lessee were not 
made a party to the suit. But it cannot be said 
that he is not a proper party to 'the suit against 
the lessee as he is in actual possession, though he 
might not be a necessary party. Where the les¬ 
sor (plaintiff) chooses to implead the sub-lessee 
also and obtains a decree for ejectment, it cannot 
be held that he is not adversely affected by the 
decree. In such a case he has a right of appeal. 
Where, however, the lessee does not file an appeal 
and the decree for ejectment becomes final, his 
lease gets determined; and the sub-lessee who 
has derived his rights from the lessee (his lessor) 
can no longer claim any rights based upon the 
lease, and cannot take up any defence by way ^ 
of defence which might have been open to the 
lessee had he appealed. [1931 Lah. 614, dist. 
1932 Cal. 241, ref.] ( Bhide , C.J. and Mehta, 
J.) Shankar Rao Naik v. Kishanlal. 4 

D.L.R. (M.B.) 18. 

- Court-fee—Appeal filed by several defend¬ 
ants having same interest and appearing by same 
proctor—One of them added as defendant subse¬ 
quent to filing suit — Court-fee as on one appeal — 

If sufficient. 

An action for ejectment was brought against 11 
defendants, who were all represented by one proc¬ 
tor. During the course of the proceedings, de¬ 
fendant No. 12 was added as a necessary party. 
He adopted the defence of the other defendants 
and elected to be represented by the same 
proctor. Judgment was given in the action 
for the plaintiff and all the defendants decided to 
appeal and one notice of appeal was given on 
their behalf by the same proctor who was still 
acting for them all. 

Held, that although defendant No. 12 had been 
brought in as an added party, once he was brought 
in, his position was the same as though he had 
originally been made a defendant and as he had 
given a proxy to the same proctor and had adopt¬ 
ed the defence of the other defendants, he was not 
in any different position to any one of the other 
eleven. He was acting jointly with them and 
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there wa- i.'.vcr more than onr ; t f-f>« a I. There¬ 
fore the pi’C.'i! peuiion \\,i^ f»rr ; r; I\ stamped al¬ 
though it horc n -f; 1 >i>|* cufikfioit lo rover only otic 
appeal. (Lord (>.'ddard ) K. Biundi ?>. YY.A. 
Tfifro. 223 I.C. 617-12 ILK. 504=1046 ]».(*. 
fRul.) 151-AJ.R. 1046 P.C. 48 (P.C.). 

- Cross-objections—A Weal against principal 

debtor and surety—Filing of noss-abjeciions by 
surety—Abatement of appeal owing to death of 
Principal debtor—Right of surety to argue his 
memorandum of cross-objections 

In an appeal against a principal debtor and a 
surety, a memorandum of cross-objections was 
filed by the surety. As the principal debtor died 
during the pendency of the appeal, the apjteal 
abated against him. On a question as to whether 
the surety was entitled to argue his memorandum 
of cross-objections, 

Held, that the case against the principal debtor 
and the surety cannot be separated, the liability 
of the one being co-extensivc with the liability 
of the other and when the appeal against the 
principal debtor has to be dismissed by reason of 
the abatement the appeal is no longer maintainable 
against the surety and so his memorandum of 
cross-objections has also to be dismissed. (Ilorwill 
and Satyanarayana Rao, JJ.) Municipal Coun¬ 
cil, Chicacole v. Satyanarayana Sarnia. 60 
L.YV. 633=1947 M.W.N. 641=2 D.L.R. 607= 
(1947) 2 M.L.J. 339. 

“ —Decree for specific performance fixing 
time for deposit—Appellate Court dismissing ap¬ 
peal and confirming decree of lower Court-Time 
for deposit—If extended and fresh start provided 
Where an appeal is preferred from a decree 
directing specific performance of a contract ol 
sale of land and possession thereof on a dciiosit 
being made m Court by the plaintiff within a fixed 
period and is dismissed, the mere fact of such 
dismissa does not necessarily imply an extension 
of the time fixed for such dej>osit or provide a 
fresh startmg pomt of time. When the appcl- 
Jate Court confirms the decree of the lower Court 
after dismissing the appeal, such confirmation -fives 

a f , rcs . h P? nocl d “nng which the deposit 
can be made by the successful party. A fresh 

start and extension of time is necessarily implied in 

o ’ 18 1 AH at ?? n i 345 ’ Dis ‘-' 4 378 

ion. 15 All. 223; 25 Cal 311* ?c r \\r x- 

209* 3 f ^o^p 28, not fo11 ' 15 BomT 370; 27 f \ 
209, ref. 19 Bom. 259; 39 Bom. 175- lTAll 346 

~ ! * on. ( Shearer and Reuben, JJ.) Mt Sn \ 

Kumaiu v Ramanath Nania. 4 D. E. I? 

(Pat.) 122—A.I.R. 1949 Pat. 514. 

T ,, ‘Duty of Court of first appeal to decide 
finally all questions of fact. 

i he first appellate Court under the 1 ,w 
rntn^fee 1 with a very important duty, i c , 0 
'Jccide finally all questions of fact on which’the 

o^thC T- S ' nt mlR,lt -Wend; that Court has 
to the best of its power, to weigh and balance the 

cv - e, 1C c, facts and considerations appearing on 

both sides. It must appear from the judgment of 

the lower appellate Court that it has made a- 

honest endeavour to make a proper appraisemem 

the merits of the case put forward by the 


parties. The lower appellate Court should never 
1 make it appear that it has agreed with the trial 
| Court simply because it was not inclined to take 
much trouble over the case. If that Court does 
not examine the facts and the evidence for itself 
and does not even mention the points which the 
case raises, it will he certainly failing in its duty. 
A.I.R. 1940 Pat. 33, ref. (Reuben and Narayan, 
I JJ.) Saii.a f ananda Panday v. Lakhichand 
Sao. 30 P.L.T. 388. 

“ Finding of fact—Concurrent findings of 
iact arc not likely to be disturbed in an appeal 
to the P.C. or S.C. ; gross negligence is largely 
a question of fact. ( Oak,J.C .) Panmal v. 
Narain Singh. A.I.R. 1950 Ajmer 62. 

-- Finding of fact—Interference—Apprecia¬ 
tion of evidence of witnesses. 

Where the trial Court, having had the advant- 
age of seeing and hearing the witnesses in the 
box, has arrived at a finding of fact, an appellate 
Court which does not obviously have the same 
advantage will not lightly interfere with the 
finding or conclusion of the trial Court. 
(Sankaran, Govinda Menon and Mathew 
M uric ken, JJ.) Muttathi Parambil v. Kuria 
Kose. A.I.R. 1950 T. C. 55 (F.B.). 

- -EiWm/7 of fact—Interference—Defama¬ 
tion—Whether words complained amount to libel 
or no—Verdict of jury on—Interference 

Where in a case of" an action for damages for 
libel the words complained of arc capable of a 
defamatory meaning, the issue of libel or no libel 
is purely one of fact, in other words one pcculiar- 
!y wdbm the province of (lie jury; but it does 
not follow that the verdict of the jurv is altogether 
unassailable or that the Appellate Court cannot 
interfere w .th the finding of the trial Court on 
be question of fact. It is, of course, well-settled 
mat such a verdict must not be disturbed lightly 

Z'T y reviewin *f or ^PPellate tri¬ 

bunal would itscit have arrived at a different 

conclusion; hut a finding which reasonable men 

could not reach on the material available for their 

consideration has no special immunity. If the 

verdict or finding is such that no jury could have 

nnncM.m rcnsona . b,c . men - il cannot stand, and the 
appellate or reviewing Court can interfere with 

SamimT it"' SCt I ! P nS1C,C - (Lord McDermott.) 
1048 A I S l TA°, D ? ( : S F - R- CtimoNS. 

p c CF! ■ n 4b0 y 6 1 /rV "' 752=A • 1 • R • 

1 _• 30=4 D.L.R. (P.C.) 60 (P.C.) 

Interference Finding of act. Finding as 

mi-ms," voi atte i tati coi° f lo> 1 yD - 

(SSTkJ: v>To 2 zs'. Rank: ' t - t,: 

Where the trial Judge bases his finding—and 
ns opinion of a witness—on a theory derived from 

m£r C f ntS ri a SericS 0f inferences andT- 

sumptions founded on a variety of facts and cir¬ 
cumstances which, in themselves, offer no direct 
or Positive support for the conclusion reached the 
nffht of the appellate Court to review “SrS 
al process cannot be denied. (Lord 
’’ wlt - > Rank of India, Ltd v T a h 

Chinov. 77 I.A. 76=A.I.R. m6 P C oo 
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- Finding of fact-interference by appellate 

Court—General principles. 

An appeal is a rehearing of the cause, but when 
the findings of a trial Judge are based upon his 
opinions of the credibility of witnesses he has seen 
and heard, which advantage is denied to an 
appellate Court, that Court should not interfere 
merely because it doubts the correctness of the 
findings and as a result of its own comparisons of 
the witnesses and its own view of the probabili¬ 
ties; but it can interfere if convinced that the 
trial Judge was wrong; if he has not subjected the 
evidence to an adequate scrutiny, has not care- 
fully checked it by a critical examination of the 
whole of the evidence and, had he done so, a 
ainerent conclusion would have followed; and if 
there are determinant and indisputable facts, such 

S0 ™f, con(dasive document or documents, or 
o her data which constitute positive evidence 
■falsifying the findings by refusing the oral evi- 
ctence of a witness who has been believed or, it 
follows, confirming the evidence of a witness who 

n A x, b J en disbelieved - (Gentle and Ormond , JJ.) 

T S b ARKAe »■ Rathindra Nath 
Mpkhe rji., I.L.R. (1947) i C al. 509 

mdtng of fact — Interference—Power of 

dence W ■°Z‘7 Fi ? din9 trial Collrt 011 evi ' 
lZ rf ,9 . ht t0 be Cached—Power of appel¬ 
ate Court to reverse finding of trial Court. 

a finL?V ? Pen }° ? £ ourt of a PP eaI t0 set aside 
mistakahl °f 3 tr ! a Court unless it appears un- 

Mnctoskl, 7 ldence ‘hat in reaching his 

advant ' S Jhe tnal Court has not taken proper 

or W f -, 0f , haVmg see . n and heard the witnesses 
in? t0 - ap P recJate the weight and bear- 

Thono-tt C C1 ^instances admitted or proved, 
conrlnci e .^PP^hate Court is free to reverse his 

Satisfartr!rn u ^ grounds S* ver } by him are un- 
or in-a ^ • reas . on °f material inconsistencies 

in la w CC n, raCleS ° r * £ be bas misdirected himself 
^ law, the greatest weight should be attached to 

he saw and heard the 

7 £ 1949) 1 97 ’ re£ - 

f , 9 . Considerable weight is to be attached 
(Dnf V i C ^n o£ the. trial Court on the evidence. 

-Ra™ Pamgrahi, JJ.) Rajkishore Mohanty 
V^ tSANBEHARi Patnaik. I.L.R. (1949) Cut. 

~~ Finding of fact — Interference—Power to 
review evidence. 

^P^late Court is entitled to review the 

eviHo 1106 and £orm hs own conclusions on the 
horded in the case, although it has to 
0 r £ r ®at weight to the opinion of the Judge 
sppJn 6 £ nma ry Court who had the advantage of 
^ the witnesses and noticing their look and 

I T n p rs ’ / re£erred to. (Sen, /.) 
fcTnU R * ^ 195 °) Na§ ‘* WfcA.I.R. 1950 Nag. 

S^ A nIT N 297 TH “ Kashiram Gokul - 

~fifi e d 'Ending of fact—Interference—When jus- 

** 1S , true that a Judge of first instance can 
.. f e treated as infallible in determining on 
which side the truth lies, and like other tribunals 
uc may go wrong on questions of fact; but on 

reaQrv«^ki att ? FS lf the evidence as a whole can 
Sion a ab * y rc ^ arded as justifying the conclu- 
”° n arnved at, % appellate Court should not 

^ d -4 
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lightly interfere with the judgment, unless very 
cogent grounds exist for reversing that conclu¬ 
sion. (Kama, C.J ., Mahajan, Fazl AH and Mu fi¬ 
ber jea, JJ.) Madholal Sindhu v. Official 
Assignee of Bombay. 1949 F.C.R. 441=A.I. 
R. 1950 F.C. 21=1949 F.L.J. 374=4 D.L.r! 
(F.C.) 182=51 Bom.L.R. 906 (F.C.). 

-- Finding of fact—Trial Court—Court hear¬ 
ing oral evidence and inspecting locality as to 
boundary and arriving at finding—Fiiterference in 
appeal. 

When the question is as to what was the boun¬ 
dary fixed in respect of a certain tribal area, and 
facts have been fully and carefully investigated 
by the trial Court which not only heard the oral 
evidence but also inspected the locality and formed 
conclusions on the spot, the appellate Court would 
be very reluctant to reject the conclusions of the 
trial Court on the question of fact. (Lord Si- 
monds.) Hayibor Tepre v. Damanka. IV 3 
D.L.R. (P.C.) 61. 


- Finding of fact by trial Court on evidence 

—Interference by appellate Court on conjectures 
and surmises — Propriety. 

A finding of fact arrived at by the trial Court 
after examination of the evidence placed before 
it should not be set aside by the appellate Court 
on a mere hypothesis that another version is 
likely or on mere surmises. Conjectures and 
surmises are no substitutes for proof and findings 
of fact, arrived at by the trial Court on evidence 
properly before it, should not be lightly set aside 
on speculation by the appellate Court. If the ap¬ 
pellate Court in such circumstances reverses the 
trial Court’s findings, it acts erroneously and the 
findings of the appellate Court cannot be final as 
they are vitiated by absence of facts to support 
it. (Ray, C.J. and Panigrahi, J.) Khudrat 
Ali v. Hadu Mahomed. I.L.R. (1949) Cut. 534. 

- —Findings of fact—When entitled to weight 

—Trial Court misdirecting itself and not comment¬ 
ing on demeanour of witnesses but forming opi¬ 
nions on inferential basis—Interference—If justi¬ 
fied. 

.Though the appellate Court, as a general rule, 
will not lightly interfere with the findings of the 
trial Court on questions of fact, where the trial 
Court has misdirected itself in arriving at its 

^ ^ ^ opinions on the credi¬ 

bility of the witnesses are based on an inferential 
reasoning and not on that demeanour and bear¬ 
ing in the box, the findings of the trial Court are 
not of much weight so as to be immune from 
interference, in. appeal. In such cases the appel¬ 
late Court is in as good a (position to judge of 
the matter as the trial Court. (Venkataranga 
Iyengar and Medapa, JJ.) Muniyellappa w 
Venkata mm a. S3 Mys.H.C.R. 80=28 Mys.L.' 


-xuiuiiigs or ract not drawn from demea- 

°Ct witnesses—Interference. [See Q.D. 194L 
945, Vol. I, Col. 97.] AL. VR. ST. Virappa 
Chettiar v. Peria Karuppan Chettiar. 221 

* T C * 45] 231=1946 P.C. (Rul.) 85= 
I'L.R* t (1945) Kar. (P.C.) 174 (P.C.). 

~ "Interference—Admission of secondary evi¬ 

dence by trial Court—Discretion—Interference in 
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-,pr>e ; -i! V,v l.vii*i\'<! \cr. S. 65. 47 B 0111 .L. 

R. %2. 

- Interference -. //*/ ;r< iiilmn of evidence — 

/ indina of trial ( >>url about credibility of witness 


l' •line oj. 

\\ hilo ;i f'ln• Ii 11 .u • iiat a \vitnc>s speaking tlic 

fruth. L of 1 fie greatest value when it is made 

t,v a hidee who mw all the witnesses or at least 

the mo-t important witnesses on each side, such 

a finding hv a fudge who saw none of the wit- 

* • 

nesses i> of small value. (Lord Nonnand.) 

Pf\ry Lai. v. N’anak Chani*. 50 Bom.L.R. 644 
= 1948 \.L.F. 231=3 D.L.R. fP.C.) 16—A .1. 
R. 1948 P.C. 108=61 L.W. 447=52 C.W.N. 
7X5 f P. C.). 

- Interference—Application of evidence — 

Opinion of trial judge. \ 

The rule that an apfxdlatc Court should not 1 
ordinarily disturb the opinion of the trial Judge 
as regards those witnesses whose evidence he has 
recorded himself, is not so inflexible as to deprive 
an appellate Court of its legitimate powers even 
if it feels satisfied that the trial judge has evi¬ 
dently gone wrong in the matter. (Pin Mahomed 1 
and Mahomed Sharif, JJ.) Seth Gangasagak 
v. Tnam Ilaht. 224 I.C. 117=1046 Lah. (Rul.) 
325=48 P.L.R. 195=A.T.R. 1646 Lah. 487. 1 

- Interference—Damages for tort for injury , 

or mental or nervous shock—.heard hy Trial 
Court—Interference by Appellate Court—When 
justified. 

An appellate Court will not usually interfere 
with an award of general damages bv the trial 
Court in respect of injury or mental or nervous 
shock. Pain and mental suffering cannot be me¬ 
asured in terms of money or money’s worth and 
unless the award of damages by the trial Court is I 
so grossly unreasonable, outrageous or obviously 
wrong as to shock the conscience, the appellate 1 
Court will not ordinarily interfere. The mere ; 
fact that the appellate Court might if it had tried j 
the suit have awarded a slightly greater or lesser 
amount would not be a sufficient ground to disturb’ 
the trial Courts award. (Vivian Hose and Sen, 
JJ.) Governor-Genera i.-in-Coiinch. 7’ Surw- ! 

MAE. T.L.R. (1948) Nag. 989=A.T.R 1946 

Nag. 256=1949 N.L.J. 44=3 D.L.R. (Nag.) 


Interference—Discretion ot lower Court 
exercised correctly—Tf can be interfered wiih. V,v 
Practice—Duty of Court. 4 D.L.R. (A.M.) 


- Interference-Discretion of lower Court _ 

Appellate Court holding different view as to proper 
order to he made in the case'to that of the lower 
Court — Sufficiency. 

An Appellate Court is not justified in interfer¬ 
ing with the exercise of discretion bv the lower 
Court on the mere ground of a difference of 
opinion between the appellate Court and the lower 
Court as to the proper order to make in the case. 
That is not a sufficient ground for interference. 
There must be something more, namclv. that there 
has been an unjudicial exercise of discretion or 
an exercise of discretion which no Court could 
reasonably do whereby an injustice has been done 
to a party. (Lord Roche.) If. K. Snui v 
Osman Ai.lu. 2 D.L.R. 100 (P C ) 
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- Interference—Discretion of trial Court — 

| When to be reversed. 

While an appellate Court is always reluctant to 
interfere with 1 he discretion of a trial Court, 
where the trial Court has not given proper weight 
to considerations which should be decisive in 
determining the relief to be granted, and its judg¬ 
ment does not contain sufficient findings of fact to 
support its conclusions, the appellate Court would 
properly interfere with the decision of the trial 
Court. (Lord Simonds.) Joseph Klein ?•. 
Emahu. 3 D.L.R. (P.C.) 14=A.I.R. PH 9 
P.C. 53. 


- Interference—Duty of Appellate Court — 

Reference to and reliance on judgment not operat¬ 
ing as res judicata and reversal on basis of — Pro¬ 
priety and legality. 

Once it is held that the decision in a previous 
suit between the parties has not the effect of res 
judicata and does not bar the trial of an issue 
in the later suit, that judgment has absolutely no 
relevancy, and affords no justification for an ap¬ 
pellate Court for setting aside ihc judgment of 
the trial (Court who has arrived at his own con¬ 
clusion in the later suit on the evidence in the case 
before him. An appellate judgment which sets 
aside the judgment of the trial Judge simply 
because the appellate Court bad previously ex¬ 
pressed different opinions from those expressed 
by the trial Judge cannot be approved or upheld. 
It is illegal for an appellate Court to reverse the 
decision of the trial Judge on surmises and con¬ 
jectures without any foundation in (he evidence 
of either of the parlies. (Kania, C.J., Maltajan, 
Fa A AH and Mukhcrjca, JJ.) Madhoi.ae Sindhu 
7*. Offcial Assignee of Bombay. 1949 F.L.T. 
374=4 D.L.R. (F.C.) 182=1949 F.C.R. 441= 
A.I.R. 1950 F.C. 21=51 Bom.L.R. 906 (F.C,), 

- Interference—Question of fact—Principles 

which should guide the appellate Court in deciding 
<whether to reverse the trial Judge on a question 
of fact. 

The principles which should guide the High 
Court in deciding whether to reverse the trial 
Judge on ta question of fact arc these: 


(1) Where a question of fact lias been tried 
by a Judge without a jury and there is no ques¬ 
tion of misdirection of himself hy the Judge, an 
Appellate Court which is disposed to come to a 
different conclusion on the printed evidence should 
not do so unless ir is satisfied that any advantage 
enjoyed by the trial Judge by reason of having 
seen and beard the witnesses could not he suffi¬ 
cient to explain or justify the trial Judge’s con¬ 
clusion. 


(2) The Appellate Court may take the view 
that without having seen or heard the witnesses, 
it is not in a position to come to any satisfactory 
conclusion on the printed evidence. 

(3) l he Appellate Court, either because the 
reasons given by the trial Judge are not satis* 
taclory, or because it unmistakably so appears 
from the evidence, may be satisfied that he has 
not taken proper advantage of his having seen 
and heard the witnesses and the matter will then 
become at large for the Appellate Court. {Lord 
Morton.) Prhm Singii IIyanki 7*. Deb Singh 
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Bisht. 60 L.W. 784=1947 A.L.J. 613=2 D. 
L.R. 354=1948 A.L.W. 5=A.I.R. 1948 P.C. 
20=1948 O.W.N. 33 (P.C.). 

- Interference—Power of appellate Court — 

Finding of trial Court on evidence — Weight to be 
attached—Power of appellate Court to reverse find¬ 
ing of trial Court . 

It is not open to a Court of appeal to set aside 
a finding of a trial Court unless it appears un¬ 
mistakably from the evidence that in reaching his 
conclusions the trial Court has not taken proper 
advantage of having seen and heard the witnesses 
or has failed to appreciate the weight and bear¬ 
ing of the circumstances admitted or proved. 
Though the appellate Court is free to reverse his 
conclusions if the grounds given by him are un¬ 
satisfactory by reason of material inconsistencies 
or inaccuracies or if he has misdirected himself 
in law, the greatest weight should be attached to 
his opinion because he saw and heard the witnesses. 
(1949) 1 M.L.J. 97, ref. 

Das, J. —Considerable weight is to be attached 
to the view of the trial Court on the evidence. 
{Das and Panigrahi, JJ.) Rajkishore Mohanty 
v Banberar 1 Patnaik. I.L.R. (1949) Cut. 

Oy o • 


~ Interference—Powers of Appellate Court — 
interference with findings of trial Court-Rule at 
to—Limits of rule. 

The general rule is that a lower appellate Court 
“ u not discard the finding of the trial Court 
winch has, by its personal observation of the de¬ 
meanour of witnesses, special means of assessins 

Inf aT ° f their evi dence. But this rule is not 
intended to supersede the general rule that a find- 

ctC i°i i4 act ^ ven by a lower appellate Court 
ud be accepted unless it is perverse or based 

no evidence or involves a legal misconception. 

e ower appellate Court is entitled on the same 

+w enC r e * 1 ° come to a conclusion different from 

J" at , of trial Court - 1939 R.D. 325, re- 

nlfn ' I an d Faiyaz Ali, J.M. //.) 

Qabdul v. Ramdas. 1949 R.D. 394. 

Interference—Powers of an appellate 

ourt to differ from trial Court in regard to ap¬ 
preciation of evidence. 

if genera l ru l e that it is not safe for an 

im * if ^? ur * to disbelieve the evidence and 
pset the judgment of the trial Court based on 
erence drawn from the evidence and demea- 
i Ur ° u . w ^tnesses Would not apply to a case 
in f£ e tr * a * Court has not recorded any notes 
the statements of witnesses about their demea- 

-n 1939 R D - 216 > dist - (Faiyas Ali, J.M. 
l '> b hikha V. Launga. 1949 R.D. 413. 

Interference — Restitution — Interest on 

rnesne profits allowed at 12 per cent.—Appellate 

ourt reducing interest to 6 per cent.—If unautho¬ 
rised. 

The appellate Court has power to reduce \in- 
r est on mesne profits from 12 per cent, per 
annum awarded by the original Court in restitution 
proceedings to 6 per cent, which is the Couilt 
J?te. {Sir Madhavan Nair.) Mehr Chand v. 

Pr^o 3 DL - R - (P.C.) 44=A.I.R. 1948 
178, 
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-Interference—Sufficiency of evidence— 

Finding of Appellate Court—Power of Appel¬ 
late Court to interfere—Appeal from order grant¬ 
ing review. See C. P. Code, O. 47, R. 4 (2), 
Proviso (6). 4 D.L.R. (Nag.) 108. 

-Interference—Trial Court’s oservations as 

to demeanour of witness—Value of—Trial Judge 
himself examining and cross-examining witness— 
Effect. See Practice—Procedure. 4 D.L.R. 
(Bom.) 84. 

- Main judgment delivered in one of two 

connected second appeals—One L. P. Appeal filed 
mentioning numbers of both second appeals and 
paying full Court-fee—Whether may be treated 
as two memoranda of appeal. 

There were two connected second appeals. The 
main judgment was delivered in one of them, and 
reference was made to that judgment in the judg¬ 
ment delivered in the other. A Letters Patent 
Appeal Was filed paying full court-fee and the 
memorandum of appeal not only mentioned the 
numbers of the two second appeals, but the grounds 
mentioned therein were also common to both. 

Held, that it might be treated as two memo¬ 
randa of appeal on the same paper. ( Bose and 
Mangalmurti, JJ.) Rambhau v. Nagarmal. 
I.L.R. (1947) Nag. 674=A.I.R. 1948 Nag. 
94=1948 N.L.J. 54. 

■Maintainability. See Appeal — Competen¬ 
cy. 

- New law coming into force prior to- dis¬ 
posal of—Law to be applied by the appellate 
Court . 

An appellate Court is bound to take into ac¬ 
count the state of law as it exists on the date 
when the appeal comes up for hearing. ( Wanchoo 
and Seth, JJ.) Niranjan Lal Bhargava v. 
Mt. Ram Kali Devi. 5 D.L.R. (All.) 173= 
1950 A.L.J. 642=A.I.R. 1950 A. 396. 

- New plea. 

A point not taken in a Court below will not be 
permitted to be raised in the Appellate Cotarti 
except possibly where the point may be described 
as involving a question of public policy, and then 
too the point will be allowed to be argued only if 
it can be decided upon the materials before the 
Court and does not involve a decision of a ques¬ 
tion of fact. 1931 All. 35 Foil .{Lal, J.M. I.) 
Maluka v. Rati Ram. 1949 R.D. 231. 

- Nezv plea—Amendment of plaint — Appli¬ 
cation for, becoming infructiwus owing to posi¬ 
tion taken tip by plaintiff—Plea in appeal challeng¬ 
ing rejection of amendment application — Maintain¬ 
ability. 

Where a plaintiff takes up a position at the trial 
which renders his application for amendment of 
the plaint unnecessary, it would not be open to 
him to urge in appeal that he was induced to take 
up that position because his application for 
amendment Jof the plaint was rejected. Nor can 
he be permitted to change his position once again 
in appeal and to introduce a new point or points 
and thus ask for a remand of the case for a re¬ 
trial. {Ghulam Hasan, C.J. and Kaul, J.) Rat 
Brijraj Singh v. Shatranjai Singh. 21 
Luck. 463=226 I.C. 154=1946 Oudh (Rul.) 
220=A.I.R. 1947 Oudh 45. 
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•New plea—Bar of O. 2, R. 2, C. P. Code 


—Mixed plea of laze atid fact 

Any plea based on the bar contained in O. 2, 
R- 2, C. P. Code involves a statement of fact 
and is therefore a mixed plea of law and fact and 
as such it cannot he raised in appeal and the evi¬ 
dence recorded cannot he looked into. ( Bollock 
and Hidayatullah, JJ.) Amarsint.h Gaijan 
Singh :\ Tulsiram Dayal. I.L.R 
Nag. 853=1048 X.L.L 277— A.T.R. 

195. 


( 1048 ) 
1040 Xatr. 


New plea—Bar of R. 9 of O. 9, C. P. 


zdncial Small Cause Courts Act—If can be raised 
for first time in second appeal or revision. 

The question whether the bar under Art. 35 
HI), Provincial Small Cause Courts Act on the 
ground of the act of removal of profits being 
wrongful is not a pure question of law and hence 
a plea of the bar under that Article cannot be rais¬ 
ed for the first time in second appeal or revision, 
when it has not been pleaded in any of the Courts 
below. (Reuben and Das, JJ.) Raja Ram 
Singh v. Kanhaya Rai. 5 D.L.R. (Pat ) 
177=A.I.R. 1950 Pat. 284. 

■New plea—Ejectment suit—Plea of want 


of proper notice to quit under S. 106, Transfer 
of Property Act—If can be taken for first time 
in appeal or second appeal—Party succeeding on 
technical plea in appeal — Costs. 

A plea of want of proper notice to quit under 
S. 106, Transfer of Property Act, in a suit for 
ejectment can be raised at any time, and even in 
the Court of appeal and second appeal. But the 
defendant who succeeds on such a technical point 
not raised in the lower Courts cannot be given 
costs. 13 Mys.C.C.R. 207; 20 Mys.L.J. 194, 
ref. (Balakrishnaiya and Mallappa, JJ.) Sidda- 
rama Sf.tty v. K a lappa. 5 D.L.R. (Mrs.) 
52=A.I.R. 1950 Mys. 63. 

New plea—If can be allowed in appeal. 


The procedure of allowing parties In adduce 
evidence on points which arise on the evidence led 
by the parties but were not raised in the plead¬ 
ings or issues is irregular and should not be al¬ 
lowed without amending the pleadings and raising 
the necessary issues. To allow in appeal a jiew 
case which is an after thought, it having never 
been alleged or even suggested in the pleadings or 
issues, is contrary to the rules of procedure. 
(Venkataramam Rao, C.J. and Vcnkataramaiya, 
/.) United Pictures v. Antaneyatu 
Mys. H. C. R. 56. 

'New plea—If can hr allowed to be raised 


in appeal when it involves taking of additional 
evidence. 

A new plea that a suit was not maintainable as 
the subject-matter was governed bv S. 47 of the 
C. P. Code cannot be allowed to be raised in 


Code—If can be raised. 

A plea as to the bar under R. 9 of O. 9, 
C. P. Code, which has not been specifically raised 
in the lower Courts and is mentioned for the first 
time only in the grounds of second appeal cannot 
he allowed to be raised, particularly, when the 
materials necessary for the decision of the point 
are all not on record. (Prasad, J. M. II.) 
Bharosf.y v. Tulsi. 1950 R.I). 5. 

New plea—Bar under Art. 35 (11), Pro- 
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the appellate Court for the first time where that 
would involve the necessity for letting in further 
evidence and also an investigation into the various 
alienations. (Kuppuswamy Ayyar, J.) Kama- 
raj u v. Mai.layya. 59 L.W. 699=1947 M.W. 
N. 35=A .I.R. 1947 Mad. 194=( 1946) 2 M. 
L.J. 432. 

-New plea—Landlord and tenant—Ejectment 

suit—Decree—Execution—Appeal—Claim of right 


to remove trees—If can be entertained and allow¬ 
ed. See T. P. Act, S. 108 (h). 4 D.L.R. 
(Bom. ) 204. 

■Nc~w plea—Letters Patent appeal—If can 


be raised in. 

A party would not be allowed to raise a new 
point in the High Court in Letters Patent ap¬ 
peal and particularly when it raises questions of 
fact. (Malik, C.J. and Bhargava, J.) K. R. 
Sardar Singh v. Hardwargir. 1948 A.W.R. 
236 (1) = A .I.R. 1949 A. 608=1949 A.L.J. 135. 
New plea—Letters Patent Appeal—Plea not 


* a a 

raised in second appeal—If can be raised. 

A new plea, not raised in second appeal, can¬ 
not be raised for the first time in Letters Patent 
Appeal. (Pollock and Padhye, JJ.) Vinkar 
Mandal v. Narayanarao. I.L.R. (1948) 
Nag. 449=2 D.L.R. 921=A.I.R. 1948 Nag. 
327=1948 N.L.J. 285. 

- New plea—No question of jurisdiction or 

principle involved—Question of fact—If can be 

a mm a _ ^ . 


raised in appeal for first time. 

Where a new point is raised for the first time 
in appeal and the question involved in it is not 
one of jurisdiction or of any particular princi¬ 
ple but one essentially of fact, it ought not to 
he allowed to be raised. (Sinha and MGotham, 

JJ.) Badam Khan v. Maharat Surat Narain. 
1947 A.W.R. (IT.C.) 81=1047 A. L. T. 40= 
1947 A.L.W. 140=A.I.R, 1947 A. 299. 

New plea—Objection to admissibility of 


document for want of registration. 

An objection to the admissibility of a docu¬ 
ment on legal grounds ( eg.) want of registra¬ 
tion, may always be taken in appeal. (Corne¬ 
lius, J.) Munshi Ram v. Baisakhi Ram. 49 
P.L.R 79= A .I.R. 1947 Lab. 335. 

- New filca—Objection to admissibility of 

secondary evidence. 


When a document is tendered and no objection 
whatever is taken to it either as to its being se¬ 
condary evidence or as to its being tendered in 
circumstances, that would justify its being received 
as secondary evidence, it is too late in appeal to 
take the point that it should not have been receiv¬ 
ed. A. I.R. 1937 Nag. 13, foil. (Bhandari, J.) 
Mt. Gurdevi v. Mangal Ram. 52 P.L.R. 14. 

- New plea — Permissibility. 

A new plea which was never raised in the 


Court below, and which requires investigation 
into facts and evidence cannot be permitted for 
the first time in appeal, so as to allow the appellant 
to resile from the position taken in the trial 
Court. (Govinda Menon and Muricken , JJ.) 
Koyakkutti v. Kunhipatiut. A.I.R. 1050 T. 
C. 33. 

New plea—Plea of abandonment— When 


- i 1 - tiucuiuuuiiiuu-VVIICU 

to be raised— Question of fact. Sec Tra v . Lim. 
Act, Art. 164. (1950) K.L.T. 1. 
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- New plea—Plea of jurisdiction. 

If it appears to an Appellate Court that an 
order against which an appeal is brought has been 
made without jurisdiction, it can never be too 
late to admit and give effect to the plea that the 
order is a nullity. ( Lord Simonds.) Kwame 
Asante v. Kwame Tawa. A.I.R. 1949 P.C. 
171=4 D.L.R. (P.C.) 209. 

■ New plea—Plea of jurisdiction involznng 
questions of fact—If can be raised in appeal for 
the first time. 

Where a question of jurisdiction is not a pure 
question of law but depends upon proof of facts, 
a plea as to jurisdiction cannot be allowed to be 
raised for the first time in appeal. ( Glmlam 
Hasan, C.J. and Kidwai, J.) Ram Pheran v. 
Sri Ram. 22 Luck. 164=230 I.C. 50=1947 
Oudh (Rul.) 107=1947 O.A. (C.C.) 23=1947 

A-W.R. (C.C.) 23=1947 O.W.N. 59=A.I.R. 
1947 Oudh 174. 


' New plea—Plea of limitation. 

A plea of limitation, where it is not a pure 
question of law, will not be permitted to be ar¬ 
gued in appeal, if it was not *raised in the trial 
L£>urt and it has not been set up in the grounds 
of appeal. ( Bhandari and Harnam Singh, JJ.) 

oo? H SlNGH v ‘ Sis Ram - A.I.R. 1949 
* • 283. 


bility. 


New plea^-Plea of 


limitation — Pennissi- 


A plea of limitation cannot be taken for th 
nrst time in appeal, when it has not been raise, 
w the tnai Court (Kidwai, J .) Ram Sukh * 

W R X 19 i°- A ’ (C.C.) 228=1946 A 

C 228=1946 O.W.N. 341=227 I 

L. 577—1947 Oudh (Rul.) 8=A.I.R. 1947 Oudi 


rr^f™ ^ ea —Pica of non-joinder—If main¬ 
tainable for first time. 

• i p ] ea a necessary party has not been 
pleaded in the suit and that the suit could not 
proceed in his absence, which wqs not taken in 
e Lourt below and on which no issue was fram- 
cannot be raised for the first time in appeal, 
to hearer and Das, JJ.) Gangamoni Devi v. 
vHandra Mazumdar. A.I.R. 1950 Pat. 478. 

T, . New plea—Plea of res j(udicata raised in 
wf Court not pressed—If can be raised in appeal. 
Where a plea of res judicata though raised 
not pressed in the trial Court in view of 
e state of the law then can be raised once again 
th a * > * >ea ^ w ^en there is a change in law and all 
e necessary evidence to substantiate the plea is 
n the record in as much as there is no prejudice 
o the other party. ( Kidwai, J.) Husain Mir- 
JA v Raghubar Dayal. 22 Luck. 37=228 I. 

225=!947 Oudh (Rul.) 22=1946 O.W.N. 
^46 A.W. R . (C.C.) 257=1946 O.A. (C. 
L.) 257=A. I. R. 1947 Oudh 122. 

Tj New plea—Plea that suit is premature — 

1 Uru* rais . e d f or fi rst t' xme * n second appeal 
Where a point involved cannot be considered to 
tte a point of mere law, it would not be proper to 
Sttipit an appellant to raise and agitate the point 
ior the first time in second appeal; to so permit 
t would work hardship on the opposite side. 

the suit is premature, which for its 
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determination, depends upon the construction of a 
document and the subsequent acts and conduct 
of the parties, cannot be raised for the first time 
in second appeal. 1948 T.L.R. 174, ref. (Koshi 
and Muricken, JJ,) Kuruvilla Thoma v. Go- 
vinda Menon. 1950 K.L.T. 19=5 D.L.R. 
(T. C.) 344. 

-New plea—Plea under S. 18, Limitation 

Act—Raising in Letters Patent Appeal. See C. 
P. Code, S. 151 and O. 21, R. 90. (1947) 1 

M.L.J. 10. 


- New plea—Point not raised in pleadings — 

If can be raised in appeal. 

A point which was never put in issue and on 
which the other party was never called upon to 
plead or adduce evidence cannot be raised in ap¬ 
peal. A party cannot be allowed to proceed 
upon a claim which is outside their pleadings. 
(Sinha and Reuben, JJ.) Murlimanohar 
Prasad Singh v. Ramlakhan Singh. 224 I. 
C. 177=12 B.R. 489=1946 Pat. (Rul.) 264. 

- New plea—Point not specifically pleaded by 

defendant in suit but fair notice given to plaintiff. 

Although a point has not been specifically plead¬ 
ed by the defendant in the suit, the appellate Court 
will not stress the structure of the pleadings in 
the suit too strictly if fair notice of the case 
to be made out by the defendant had been given 
to the plaintiff. ( Pollock and Shevde, JJ.) Ha- 
zArilal v. Halkulal. I.L.R. (1948) Na^. 
662=A.I.R. 1948 Nag. 236=1949 N.L.J. 22. 


-- —New . plea—Point of limitation not raised 

at trial or in memo of appeal—If can be penu lt - 
ted at stage of arguments. 

A new plea of limitation, which was not raised 
in the trial Court not set out in the grounds of 
appeal cannot be permitted to be raised in the 
course of arguments in appeal, when it is not a 
pure question of law, but involves investigation 
into further facts. [1932 P.C. 118, dist.] 
(Bhandari and Harnam Singh, JJ.) Sri Gopal 
v. Sis Ram. 4 D.L.R. (Simla) 226. 

- New plea—Privy Council appeal — Defen¬ 
dant resting his defence in Courts in India on 
right by title—Whether can plead before Privy 
Council claim based on possession. 


vvucie in a 


bun ior possession ot certain pro¬ 
perties the defendant rested his defence on his 
right by title in the Courts in India which found 
against him and in favour of the plaintiff he 
cannot in appeal before the Privy Council depart 
altogether from the only ground upon which he 
maintained his defence in the Courts in India and 
^attempt to found his appeal against the decision 
ot those Courts on a claim based upon possession, 
a ground which was neither maintained nor 
maintainable upon the pleadings in those Courts. 
(Lord Normand.) Nataraja Pillai v , Subba- 

r AY AS^ T r\ 62 L - W * 40=A.I.R. .1949 P. 
j ’ i 4 34^P D C L )' R ' (P ' C ‘ ) 1°9 = 0949) 1 M.L. 


Q.D. 1941-1945 Vol. I, Col. 110.] Badrin 
rain v. Beni Madho. 18 R.P. 153 

-- New plea—Question of fact—Validity < 

tease granted by managing shebait to other sh 
baits. 
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The question whether ,1 lea-e "ranted l*y a 
managing shebait to the other diehaiN i^> valid 
or not ought not to he allowed to he rai-ed toi 
the fir <4 nine at the appellate stage, as it may he 
nece^ary to investigate tacts. (Mitter and .hni- 
ruddin .llnnad, JJ ) Go>tha Bf.hari Id 
1’i'RNA Chandra Dr. 82 C.L.J. 327= A.I.R. 
1948 Cal. 219. 

- Neze plr< 7 — J\ i ight of appellant to withdrazc 

from position finally taken up m trial ( ou>'t. 

ft is not open to an appellant to withdraw in 
appeal from a position finally taken tip hy him 
in the trial Court, though that jHisition was taken 
up in the belief that it would lie favourable to him. 
(Lord Simnnds.) Hayjhor Tjtri v Damanka 

IV. 3 D.L.R. fP.C.) 61. 

- New pica—Second appeal—Legal neces¬ 
sity for sale—Plea that mortgage to discharge 
which sale is effected is invalid. 

Where the legal necessity for a sale was the 
discharge of a prior mortgage, it is not open to 
the appellant to attack the validity of the mort¬ 
gage in second appeal when its validity was not 
challenged in the plaint or earlier. ^ ( Passey , J.) 
Mohan Singh v. Skua Singh. 5 1). L. K. 
(Pepsu) 31=A.I.R. 1950 (Pcpsu) 42. 

- New pica—Second appeal—Plea of ad¬ 
verse possession. 

In the absence of a plea of adverse possession 
in the Courts below, it is not open to the appellant 
to raise that plea in second appeal. 2 C . 418, 
31 M. 531 & 13 L. 677, foil. (Sen, J.) Chan- 
del V. IIiRALAL. I.L.R. (1949) Nag. 883. 

-New plea—Second appeal. See also C. , 

P. Code, S. 100—New flea. 

- New plea—Second appeal—Point not pres¬ 
sed in trial Court and first appellate Court—If can 
he raised afresh in second appeal at hearing. 

Where a point is not pressed either in the 1 rial 
Court or in the first appellate Court, though* 
raised in the memo of appeal to that Court, it 
is not permissible to the appellant to raise that 
point afresh at the hearing in second appeal .and 
ask for a remand of the suit on that |>oint, when ■ 
the point pressed by him in two Courts turns out I 
to be unfavourable to him. (Nngarkar, /.(’.) 
Zora v. J.wvahar Nath. 3 D.L.R. (Aj. Mcr.) 1 
39. , 

- New plea—Second appeal—Point of hue — 

If can be raised. 

A pure point of law may be raised in second 
appeal for the first, even when not raised in either 
of the Courts below'. (Shearer and Imam, JJ.) 
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him in appeal that he is tenant and is entitled to 
notice to quit — Permissibility. 

Where in a suit for a declaration of title of the 
plaintiff to a certain land on the ground of his 
purchase and for khas possession, the defendant 
contends that he has acquired title by virtue of a 
prior agreement to sell to him, and the Court of 
first instance decrees the suit against him, he can¬ 
not set up a new plea in appeal that he is a tenant 
and that a notice to quit is necessary. (Lodge, 
C.J. and Thadani, J.) Kasem Ali Sarkar v. 
Baiiajuddin Sheikh. A.I.R. 1949 Assam 
22 . 

- -Nezv plea—Suit for specific performance — 

Plea that agreement was not coni pi etc until drawn 
up in waiting. 

In a suit for specific performance, a plea that 
it was contemplated by the parties that the agree¬ 
ment was not to be considered as complete and 
binding until it was drawn up in writing and exe¬ 
cuted, cannot h'e taken for the first time in appeal. 
(Lord Du Parcq.) Shank areal Kara yandas 
v. New Mofussil Co., Ltd. 73 I. A. 08=1. L. 
R. (1946) Bom. 694=1.L.R. (1946) Kar. (P. 
C.) 94=1947 A.LAV. 109=224 T.C. 598^59 
L.W. 370=12 B.R. 596=48 Bom.L.R. 456= 
1946 A.L.J. 326=1946 P.C. (Rul.) 198=1946 
MAV.N. 598=48 P.L.R. 450=1946 O.A. (P. 
C.) 160=1946 A.W.R. (P.C.) 160=50 C.W. 
N. 603=A.I.R. 1946 P.C. 97= (1946) 2 M.L. 
J. 259 (P.C.). 

- New plea—Suit on promissory note by en¬ 
dorsee—Payee party to suit—Plea that endorse¬ 
ment not formally proved—If sustainable in ap¬ 
peal . 

Where the promisee of a promissory note is a 
party on record, and the note also in Court, the 
plea in appeal about the absence of formal proof 
of the endorsement of the instrument in favour 
of the plaintiff is not worthy of consideration and 
has to be rejected. (KosJii and Goyinda Pillay, 
JJ.) K. Kochidiciiandi v. Ghkkvarughese. 
A.I.R. 1950 (T.C.) 11. 

--—-AVw plea — When can be raised — Question 

of jurisdiction. 

Tl it appears to a Court that an order against 
which an appeal is brought has been made without 
jurisdiction, it can never be too late to admit and 
give effect to the pica that the order is a nullity. 
A plea of want of jurisdiction though abandoned 
in one court, can be raised in another and could 
be entertained although not specifically raised. 
I.L.R. 53 Cal. 88; 41 LA. 197, rel. on. 


Rambilas v. Lokenath. 27 Pat. 143=A . LR . ! ( Bannerji, J.C.) Daui.atia r. Jaiya. A.I.R. 


1949 Pat. 405. 

- - New' plea—Second appeal—Shifting of 

basis of claim in suit. 

A plaintiff who has set up a claim to properlv 
as heir in both the Courts below, cannot shift 
the basis of bis claim in second appeal and claim 
the property in bis own right. (Reuben and 
Imam, JJ.) Kala Devi r. Kiif.lu Rat A 1 R 
1949 Pat. 124. 

- New plea—Suit for declaration of title 

on ground of purchase and for possession De¬ 
fendant selling up prior agreement to sell in his 
favour—Suit decreed against him—Nezv plea by 


1950 II.P. 36. 

~ Parties—Decree in favour of several plain- 
One of them not impleaded as respondent — 
Order reversing decree—Legality. 

In an appeal from a decree passed in favour of 

I several plaintiffs, the Appellate Court lias no 

jurisdiction 1o reverse the decree when one of the 

| plaint ills has not been impleaded as a respondent 

in the appeal. (Manohar Loll, J.) Ram Das 

Singh r . Ram \nui*i.al. A.I.R. 1049 Pat. 
( X). 

- Parties —A arta of family im pleaded as res¬ 
pondent Minor sons y \) must also be impleaded. 


6 i 
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Where the karta of a family is impleaded as 
respondent in an appeal, it is not necessary to 
implead his minor sons separately, particularly 
when no appearance was put in the Lower Court 
on behalf of the minors and in the decree that 
has been prepared, against which the appeal has 
been filed, the names of the minors do not appear 
and the decree is in favour of the respondent 
alone. (Malik, C.J. and Bind Basni Prasad, /.) 
Mt. Sahodra v. Ram Baboo. A.I.R 1949 
All. 49=1949 A.W.R. 94. 

-- Parties—Powers of appellate Court—Trans¬ 
position of respondent to category of appellant. 
See c - p - Code, 0. 1, R. 10 and O. 41, Rr. 4 
AND 33. A.I.R. 1949 Pat. 309. 

Presentation to Judge in his house — 

/; proper presentation—Acceptance-Matter of 

discretion . , 

The presentation of the plaint or memorandum 
of appeal after the usual Court hours is a valid 
presentation and the Judge has jurisdiction to 
receive the same. But 4t is at the discretion of 
the Judge to accept it or not. He is not obliged 
to accept it (Kidzvai, /.) Mt. Lakshmi De- 
n v ' Tara b ai. A.I.R. 1950 All. 104. 

Court m , and ~~ A PP ea l beyond jurisdiction of 

o^remM^Legafity 10 ^ ^ ^Proceedings 

an^i ei R an api f Ilate Court cannot entertain an 

th^nn'^i CaU?C the vaIue of the suit from which 
iurRd^ an , ses ? xceed s the limits of its pecuniary 

aoiial 1 a’ h f 11 entertains an( I disposes of the 
is P ^ n 0rde i rs » remand ’ the order of remand 
unon Q11 r and a i sub sequent proceedings taken 

effect 2Q T ^ V ° id and have no le S al 
J arid Unh'l'b , 1043 ’ reK (Krishna Pillai, C. 

vCn, Mah ? mad > P. C. Varghese 
V ' Chacki Pappi. S D.L.R. (T.C.) 417. 

Inn . R ema nd—Grounds for—Trial Court fram- 

banY 6 a j nd ta ^ ng al1 evidence adduced by both 
\ an .f coming to a finding after considera- 
n evidence —Remand and direction by Ap- 

* Cou r t to reconsider evidence—Propriety of. 
ere tbe Trial Court has framed an express 
t! 1 \ material Point in the case, and evi- 

thaf A •\ ^ yeen , add uced by both the parties upon 
l_ c and tbe Trial Court in its judgment 

• 611 ,£ reat Pains to deal with all the evi- 
n . ^ j . case > the Court of First Appeal is 
acM ^ m rem anding the case after setting 
asme the finding of the Trial Court or to direct 

Court to reconsider the evidence. There is 
r J™ ln such a case in compelling the Trial 
f rt to review the evidence again in the hope 

• ’ P era aps, it might come to a different find- 
r5 . a ^ point of fact. The First Appellate 
-n u ? bei ?£ itself a Court of Fact, and having 

evidence in the case toi face it, is entitled 
on that evidence to come to a different finding or 
a contrary finding on that evidence if, in its opi¬ 
nion, the Trial Court’s finding was wrong. A 
remand order in such circumstances is unjustified, 
to nearer and Reuben, JJ.) Purna Chandra, v 
Gobinda. 27 Pat. 572. 

—7 Remand — Request by defendant-appel- 
j nt tn appeal for purpose of adducing evi¬ 
dence—Grant of—Consideration—Defendant fail- 
to adduce evidence in stnte of adjournments 
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and in spite of warning by Court—Right of—Ab¬ 
sence °f bona fides. 

Where the defendants-appellants were found, 

from the progress-diary in the case, to have taken 
several adjournments for adducing evidence, and 
that off and on were only making half-hearted at¬ 
tempts to *take steps for some witnesses, but that 
in spite of the warning of the Court below at the 
final stage that no further time would be granted, 
they did not care to take heed and obey the Court’s 
order, they cannot have the indulgence in appeal 
of a remand of the suit for the purpose of ena¬ 
bling them to adduce evidence. Their prayer for 
a remand, being without bona fides, must be turned 
down. ( Krishna Pillai, C.J., and Simon, /.) 
Ouseph Varkey v. Peter Tohn. A.I.R. 1950 
(T.C.) 82. 


—-- Right of—Agreement between parties to 

abide by decision of Court—Question of fact in 
each case whether right of appeal abandoned — 
Case of no evidence—Decision based upon state¬ 
ments from the bar—Right of appeal abandoned. 

A mere agreement between the parties that the 
Court may dispense with certain rules of pro¬ 
cedure and evidence without giving up the right 
of appeal does not deprive the parties of th,e 
right of appeal, but it is a question of fact in 
each case whether the - circumstances merely 
amounted to a deviation more or less from the 
ordinary procedure or whether the agreement be¬ 
tween the parties was that the Court should give 
a decision more in the nature of an award than 
an adjudication on the evidence in the case, com¬ 
plete or incomplete; and the intention can only 
be ascertained bj* the events which happened in 
the particular case. 

Where in a suit for maintenance, the defen¬ 
dant (husband) denied his liability in his written 
statement, but at the time of the trial agreed as 
a matter of compromise to give the plaintiff such 
amount as may be fixed by the Court and both 
sides left the question to be determined by the 
Judge not on any evidence—actually no evidence 
had been adduced—but on statements made by 
counsel from the Bar. 

Held, it was a case where there was no evidence 
on which the appellate Court could come to a 
conclusion different from that of the trial Court 
and the appellant was not entitled to attack in 
appeal the decree passed by the trial Court. 
(Rajamannar, O.CJ. and Rajagopalan, J.) Kun- 

lYER - 61 L.W. 612=1948 

^x 54 7T A - LR - m9 Mad. 267=4 D L 
R. (Mad.) 68= (1948) 2 M.L.J. 291. 

7 --Right of—Defendant parting with his in¬ 
terest in suit property before decree— Whether 
can appeal against decree. 

^ f ^ nd f nt wh .° Parts with his interest in the 

before th P er 7 du " nS the Pendency of the suit 

f the decr ee is passed, has a right to file an 
appeal against the decree although he has no 

(Re£bZ S m tHe r6S ^ t 0f the legation. 

Co npFPATn Sheokumar Tewari v. Central 

Co-operative Bank, Dinapur. A.I.R. 1947 Pat. 


tn 0 f~ Inh "^t Pozoer of High Court 

to hear appeal from wrong order. 
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Appeals are creatures of statute and a ( ourt 
can never have an inherent right to hear an ap¬ 
peal from another Court unless the law so ex¬ 
pressly provides, and a litigant has no right of 
appeal from a decision of one Court to a Higher 
Court unless the law expressly gives him that 
right. It is not open to the High Court to sit in 
appeal from an order in the exercise of its inlie- t 
rent powers, merely on the ground that the order ( 
in question is wrong and likely to cause substan¬ 
tial injustice. ( Chagla , C.J. and Cajcndragad- 
kar, J.) P. V. Kao v. Ahmed IIaji. 3 D.L.R. 
(Bom.) 82=A.I.R. 1949 Bom. 125=50 Bom. 
L.R. 711. 

■Right of—Person not party to suit or pro- 
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course. ( Govinda Menon and Simon, JJ .) An- 
kan Chetty v. Chinnappa Kundan. AIR 
1950 T.C. 38. 

- Second appeal—New point—Question of 

law—Question as to nature of patta right in land 
—If can be raised for first time in second appeal 
1 he question as to the nature of a patta right 
in land is one of pure law, going to the very 
root of the case, and hence can be raised in second 
appeal for the first time. (Naik, C.J. and Ansari 
J.) Anthya V. Gattadu. A.I.R. 1950 Hyd* 
58. 

- Subsequent events—If can be looked into. 

The High Court in the exercise of its appel- 


down as to who can be a party to an appeal, only 
a party against whom a decision is given has 
a right to prefer an appeal. It is, however, 
recognised that a person who is not a partv to a 
suit or proceeding may prefer an api>cal if he is 
affected by the order of the Court, provided he 
obtains leave from the Court of Apj>eal, which 
may in its discretion allow a person not a party 
t0 the suit to prefer an appeal. [57 Mad. 670, 
ref.J ( C hag la, C.J. and Bliagwati, J.) Pro¬ 
vince of Bombay v. Western India Automobile 
Association. 51 Bom.L.R. 58=A.I R 1949 
Bom. 141=1.L.R. (1949) Bom. 591. 

“ ~ Ri P of—Principle that party taking 

benefit of decree cannot appeal—Scope of. 

The principle that a party who has taken the 
benefit of an order or decree of the Court cannot 
thereafter prefer an appeal, is inapplicable except 
upon the basis that he is seeking to challenge an 
order after accepting the benefit of a term or 
conditions imposed upon the opposite party at 
whose instance the order was made. So far as 
the fina decree in a suit is concerned, there is no 

b ftl thi° r A Saym! ? that t,1C pla mtiff cannot appro- 
bate the decree m respect of the sum which it 

s,™ rdS r t’ m and reprobatc ^ i» respect of the 

SWc /M 1 r A cfuscs J° J'im. (Miner and 

v Jf AD,SH Chandra Chakrai.akti 

r 1,045> 

lessee not appealing. JJCCt ° r 

,n a . suit J for ejectment against the lessee 
the sub-lessee is also impleaded and a decree is ob 

tamed, it cannot be said that the latter is not 

Ssv*& so “i'V"” 1 

appeaW and the decoo I,a,I I,„ S 

must be held bound bv the decree 
lessee. (Elude, C.J. and Mehta, J ) ‘ ^\l,.. ! ’ C 
RAO z, Kis.anf.al. A.I.R. 19S0 M.B ,o K 

Interference. 1 ^ appeal ~ Con ^rent decisions- 

shSnTbV f !merfe?cd°lhh e - , ' V ° C °, UrtS bc,OW 

the absence of 


. r. - --~ v ‘ a FiA,i- 

late jurisdiction has power not only to correct 
errors in the judgment under appeal but also to 
make such disposition of the case as justice re- 
I quires, and the Court is bound to consider anv 


. - ^ ' - Of ill iff fru- 

cceding in first Court—Right to appeal—Leave of 
Court of appeal—Necessity—Discretion to grant 

leave. 

Though the C. P. Code does not in terms lay ' Times, and the Court is bound to consider any 
wn as to who can he a party to an appeal, only 1 c,ian S e » either in fact or in law which has super- 


vened since the judgment was rendered. ( Misra 
and Madcley, JJ.) Har Prasad v . R A m Anand 

-unf- A 22 ,! 1 !, 0 - 230=1 W6 O.A. (C.C.) 140 

n’ ( / £ X - ) U0=1946 O.VV.N. 
„ 0u A dh (Rul.) 181=1946 A.L.VV. 
(C.C.) 137=A.I.R. 1946 Oudh 223. 

——Subscqucnl events - 1 f can be looked into. 
Cff Q-D- 1941-1945, Vol. I, Col. 98.] Tarak 
r n ” AN i D ^ Das v - Anukul Chandra. 223 I.C. 
U 8 -1946 CaI ' (Rul-) I 87 =A.I.R. 1946 Cal’ 

— Subsequent events—Right to take notice of. 

As a general rule, a Court of appeal in con- 
sidering the correctness of the judgment of the 
Court below will confine itself to the state of 

and win not M ,lme . such judgment was rendered, 
and will not take notice of any facts arising subse¬ 
quently. But in exceptional cases the Court will 
depart from , hcir rulc , especially, where In so 
'} cna shorten the litigation and host attain 
the ends of justice by preserving the rights of 

DropATT* rtlCS ]if {Ma "° har La " °" d O 

1947 Pat."'293 AB,R ' 25 Pat ' 520 =A.I.r' 

APPOINTMENT— Sec Will. 

APPROBATE AND REPROBATE_ See 

also Estoppel. 

——Applicability of principle. 

,io n f w nr Pai ’. t , iCS r aVC tal<Cn " r> a Particular posi¬ 
tion ’ C Col,rt at onc sta S c of the litiga- 

nrohaie- l", ° f 4 ' n <° ,hcm approbate and re- 

/ ) m“ V CS,Ic from "'at position. (Pathak. 

I R n T n..Ai N in H dr - Ram Bahal Singh. 
KL.R (1946) A " 549=224 I.C. 278=1946 A. 

a/' Si r'.»=«, r < , i ; c ,( 6 i o r,T 

1946 All. 436. A.I.R. 


j<irisdiction ,iC r'f’ ililV g 0ril , Cr ° f Co,,rt having no 

1“Mr" SSXi. §& 

Duty of li tig rant. 

cannot Hay’''['f b 'V\ hc<1 ' hat a Htigant 

ES&tStS-:I a 

* ”* clt yjsr sir «! 
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APPROBATE AND REPROBATE. 

foil. ( Mitter and Chunder, //.) Ram Kumar 
Maskara v. Gopi Krishna. 53 C.W.N. 284. 
-- Party accepting costs—Whether can ques¬ 
tion order. 

Where a party accepts costs under an order 
which, but for the order, would not at that time 
be payable, he cannot afterwards say that the 
order was made without jurisdiction, unless of 
course, at the time of realising the costs he ex¬ 
pressly reserved his right to challenge the order. 
(Nawal Kishore, C.J. and Sukhdeonarain, J.) 
Moolsingh v. Jagirdar Busi. 1947 M.L.R. 41 
(Civ.). 

' Party setting up title in himself in eject¬ 
ment suit against him and in subsequent title suit 
by him—Whether precluded from claiming relief 

t of Calcutta Rent Ordinance on basis 

of being tenant. 

A party who repudiates the status of a tenant 
and sets up full title in himself in an ejectment 
suit against him as well as in a title suit subse¬ 
quently instituted by him, is not precluded from 
claiming relief under S. 17 of the Calcutta Rent 
. r( l 1 ^ ce on the basis of being a tenant. There 
is nothing to prevent him from trying to establish 
? s , ^ner title in a title suit and from saying 
a the same time that in any event he is entitled 
wuvantages attaching to the lower status 
/ r/ c . Court has found in the ejectment suit. 
( Chakravartti J .) Sayama CharAn Samanta 

^. Bikash Chandra Sanyal. 83 C.L.J. 191 
t f£.I.R. 1949 Cal. 686. 

—Appropriation of pay- 

9 ^ ts * See (1) Contract Act, 

a- w; (2) Limitation Act, S. 20. 

emand of employee for work done — 
employer for lesser amount in 
Li, sat ™faction of claim—Acceptance by em- 
y e* Subsequent claim by him for balance — 

J j maintainable. 

—A" em Pl°yee claimed a certain amount for 

a lo ° ne ‘ ^ Ut employer sent a cheque for 
f * ser an J 0U nt stating that it was in full satis- 

, the em Ployee’s claim. The latter 
p j .P e( * me cheque and cashed it and then claim- 
he balance due according to his calculation. 

* Was not °P en 1° the employee to 
•? V? amoun t without the condition attached 
tiJ \ u- e mu . st either acce Pt it in full satisfac- 
fnii °* c ^ a * m or refuse it and then claim the 

du ? accor ding to him. [1922 P.C. 26, 
Ppied.] {Malik, C.J. and Bhargava, J.) Ram 

P andey w- Shiromani Sugar Mills. 
1948 O.W.N. 357=1948 A.L.W. 355. 

ARBITRATION. 

Agreement to refer. 

Arbitrator. 

Functions of. 

Jurisdiction. 

Misconduct. 

Powers of. 

Award. 

Award governed by Arbitration Act. 
Construction. 

Effect of. 

Finality. 

Grounds for challenging. 
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ARBITRATION. 

Judge as arbitrator. 

Power of Court to interfere with. 

Separate sets of contracts. 

Setting aside. 

Validity. 

Clause in contract. 

Reference. 

Modification. 

Validity. 

Umpire. 

Agreement to refer. See Arbitration 
Act (X of 1940), S. 2 (a). 

- Agreement to refer—Association having 

rules and regulation providing for reference of 
disputes to arbitration—Applications for member¬ 
ship agreeing to observe and follozu rules—Effect 
of. 

Where the rules and regulations of an Asso¬ 
ciation provide that differences arising between 
members or between members and non-members 
should be referred for decision to the arbitrators 
mentioned in the panel of arbitrators nominated 
■by the Association, and persons signing appli¬ 
cations for membership agree thereby to observe 
and follow the rules and regulations of the 
constitution, both present and future, it must be 
held that there is binding agreement of arbitra¬ 
tion in respect of every difference which may 
arise. {Bhagwati, J.) Chimanram Motilal v. 
Vandravandas Gordhandas. 49 Bom.L.R. 
431=A.I.R. 1948 Bom. 55. 

- Agreement to refer—Clause in contract— 

Frustration of contract—Effect on arbitration 
clause. 

The parties to a contract can agree that an 
arbitration clause in it remains alive even where 
there has been frustration of the contract. Where 
an arbitration clause provided that all disputes 
arising out of or in consequence of the contract 
should be referred to arbitration, whether or not 
the obligations of either or both parties under 
the contract be subsisting at the time of such 
disputes and whether or not the contract had 
been terminated, 

Held, that there was an enforceable agreement 
to go to arbitration upon all matters connected 
with the contract, including the question whether 
the contract be subsisting at the time of such 
arise. {Bhagwati, J.) Chimanram Motilal v. 
Brajaraj Shah a • v . Bengal Tute Mills Co 
Ltd. I.L.R. (1946) 1 Cal. 312. 

to arbitration of 
named individual—Death of such individual 

before making award—Court if can appoint 
another arbitrator. See C. P. Code, Sch II, 
paras 1 7 AND 5—Scope. (1948) 1 M. L. T. 196 

(p.jtf.;. 

- -Agreement to refer—Strict construction— 
Agreement vague and uncertain—Validity. 

Arbitration agreements should be strictly con¬ 
strued. Clear language should be introduced into 
any contract which is to have the effect of ousting 
the jurisdiction of the Courts and compelling the 
p . arties f 5 have recourse to arbitration for deci¬ 
sion of disputes. An arbitration agreement which 
is vague and uncertain, is invalid. {Sinha, J .) 
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Ganapatrat Gupta v. Moody Brothers, Ltd. 
85 C.L.I. 136. 

- Arbitrator—Functions of—If Judge of 

law and fact—Power of Court to sit in appeal. 

An arbitrator is a Judge of law and fact and 
the Court should not sit as a Court of appeal on 
awards of arbitrators in respect of matters of 
fact or law. (Doris, CJA T.irathdas Uttam 
Si no r. Motiram Uttam Singh. I.L.R. (1946) 
Kar. 302=A. I. R. 1947 Sind 110. 

- Arbitrators — Jurisdiction — Condition — 

Existence of dispute—If essential. 

There can be no doubt that the existence of a 
dispute is essential for a reference and is a pre¬ 
condition to the arbitrator’s jurisdiction. ( Sinha, 
J.) Khushtram Bf.narshilai. v. Mathura- 
dass. 52 C.XV.N. 826. 

- Arbitrator — Jurisdiction — Conditions — 

Existence of dispute—If essential. 

The existence of a dispute is an essential con¬ 
dition for the jurisdiction of an arbitrator. If 
there is no dispute there can be no right to de¬ 
mand arbitration at all. A point as to which 
there is no dispute cannot be referred to arbitra¬ 
tion. Failure to pay does not necessarily consti¬ 
tute a dispute or difference. In order to make 
out the jurisdiction of the tribunal of arbitration, 
it must be shown that the subject-matter of the 
reference was some dispute between the parties 
and that the particular dispute had arisen actually 
before the matter went before the arbitrators. 
The jurisdiction of an arbitrator depends not 
upon the existence of a claim or the accrual of 
a cause of action, but upon the existence of a 
dispute. A dispute implies - an assertion of 
right by one party and repudiation thereof 1 a- 
another. [I.L.R. (1939) 2 Cal. 181 and 33 

Bom.L.R. 51, referred to.] (Harries, C.J. and 
Chatterjee, J.) Mathuradas Goverdhandass r. 
Khusiram Benarshilal. 53 C.W.N. 873. 

- Arbitrator — Jurisdiction—Pactum or ex¬ 
istence of contract giving rise to disputes — 
Broker and constituent—Instructions to close 
outstanding contract—Broker closing—Reference 
of second contract — Competency. 

It is well-established that if one of the parties 
to a reference disputes the factum or existence 
of the contract in respect of which disputes arise 
and which disputes the arbitrator has got to 
determine, then the arbitrator has no jurisdiction 
to decide the question whether in fact the con¬ 
tract was entered into or not. 

Where in pursuance of or in relation to an 
outstanding . contract between a broker and his 
constituent, instructions are given to the broker 
to close the outstanding contract, and the broker 
closes the same and refers the subject-matter of 
the contract entered into in pursuance of the 
instructions, the arbitrator has jurisdiction to 
decide the matter even though the instructions 
may be denied by the constituent. In such a case 
the existence or factum of the contract is not in 
dispute so as to deprive the arbitrator of jurisdic¬ 
tion to decide the matter. All that is necessary 
is that the second contract must be in perfor¬ 
mance of the first contract and must arise out 
of the first in order that the arbitrator could have 


ARBITRATION. 

jurisdiction to consider any dispute that might 
arise as to whether instructions were given or 
not with regard to the second contract. 34- 
Bom. L.R. 1097; 41 Bom.L.R. 1293; 42 Bom. 
L.R. 1135, dist. ; 22 Bom.L.R. 711, expl.; 48 
Bom.L.R. 678, ref. ( Chagla , C.J. and 

Coyajee, J.) Ghelabhai MahasukhrAm Roy 
v. Keshavdev Madanlal. 51 Bom.L.R. 499= 
A.I.R. 1949 Bom. 343. 

- Arbitrator — Jurisdiction—Pactum or vali¬ 
dity of contract or arbitration agreonent—Denial 
of—Power of arbitrators to decide question. 

Where the factum or validity of a contract (or 
arbitration agreement) is disputed, it is not 
within the province of the arbitrators to decide 
upon the same and thus to assume jurisdiction 
in the matter of the dispute. The decision as 
to the factum or validity of a contract is exclu¬ 
sively within the jurisdiction of the Court. The 
arl/itrators in such a case (except in cases where 
the transaction in dispute is a closing transaction 
in respect of an outstanding transaction between 
the parties) are divested of all jurisdiction to 
entertain the dispute and to enter upon a refe¬ 
rence in connection with tlie same. (5Ve S.C. 
on appeal. 51 Bom.L.R. 79.) (Bliagwati, J.) 
VlSHAMBAR Lae RuiYA V. Gui-AMALI.Y ABDUL 

Husein. 4 D.L.R. (Bom.) 91. 

-Arbitrator—Jurisdiction— Objection to— 

When to he raised—Waiver of objection—What 
amounts to—Party taking part in proceedings— 
When estopped. [See Q.D. 1941-1945, Yol. I, 
Col. 116.] Ai.l Tndia Groundnut Syndicate, 
Ltd., In re. 222 I.C. 155=1946 Bom. (Rul.) 
80. 

-- -Arbitrator — “Misconduct”—Arbitrator tak¬ 
ing evidence behind back of parties—Award based 
on — Validity. 

Where an arbitrator takes evidence behind the 
backs of the parties without notice to them, and 
bases his award on that evidence, it amounts to 
misconduct which would afford ground for set¬ 
ting aside the award. 3 C.W.N. 361; 13 C.L. 
J. 399; 15 P.L.T. 693; 86 I.C. 773, rel. on. 

(Meredith and Ratnaswami, JJ.) Ganga Pra¬ 
sad Modi v. NagarmAl Modi. 5 D.L.R. 
(Pat.) 18. 

—- Arbitrator—Misconduct — Reference of 

disputes arising from will and dispositions of 
property ' made by testator—Award departing 
from wishes of testator—If guilty of misconduct 
—Provision for education, maintenance and mar¬ 
riage expetises of minors without fixing sum—If 
bad for indefiniteness. 

An arbitrator to whom parties refer disputes 
arising from a will and dispositions of property 
contained therein must he free to depart, so far 
as he thinks it fair and just, from the wishes 
of the testator. In so doing, he is not guilty of 
misconduct, but is within his right. 

Nor would the fact that the award makes 
provision for the maintenance, education and 
marriage of the minors in the family without 
fixing a specific sum, make the award bad on 
the ground of indefiniteness. The provisions for 
those expenses would mean only what would be 
reasonable and proper, having regard to the 
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status of the famity and the nature and extent 
of the property. (Davis, C.J.) TirAthdas 
Uttam Sing v. Motiram Uttam Singh. I.L. 
R. (1946) Kar. 302=A.I.R. 1947 Sind 110. 

-- Arbitrator—Powers of—Arbitration clause 

in contract—Issue as to existence of trade custom 
—Power to determine—Such issue, if one as to 
existence or validity of contract—Arbitration 
Act, Ss. 31 and 33. 

It is clear that under a clause in a contract 
referring to arbitration any dispute arising under 
the contract, it is competent to the arbitrator 
finally to determine the existence of a custom 
affecting the rights and obligations of the parties 
under the contract, where such custom is not 
inconsistent with the terms of the contract. When 

. . is given power to decide all disputes 

arising out of a contract he must decide what the 
contract is and he cannot decide that without 
introducing the custom. A trade custom oc usage, 
when established, becomes a part of the contract 
itself, unless it is expressly or by necessary 
implication excluded by the terms of the contract. 

ki- t j contra . ct bd in writing the custom so esta- 
lshed, provided it is not inconsistent with the 
written terms, is to be treated exactly as if it 
had been written out at length and the parties 
™ taken to have made their bargain in refe- 
° H iat cu . stom - Therefore the issue as to 
• er ™ ere ls a custom does not raise any 

conTrirt ,J° ^ existence or validity of the 

Lat 7, Ct ir Sef * L) Khusiram Benarsi 

AL v. Hanutmal Boid. 53 C.W.N. 505. 

, Arbitrator—Powers of—Custom affectina 
rights of parties—Existence of — Arbitrator, if 
competent to determine. 

Under the clause in a contract referring to* 
r itration any dispute arising under the contract 
* is competent to the arbitrators finally to deter- 
e the existence of a custom affecting the 
ig ts and obligations of the parties under the 

•UMfk raCt r. w ' iere suc h custom is not inconsistent 
the terms of the contract. (Sinha, J.) 
iularam Nathmall v. Bilasroy & Co. 85 
J. 164. 

" T, Arbitrators—Powers of—Production of 
wi cnee by party—Power of arbitrator to refuse 

opportunity. 

The arbitrator may give his reasons for shut- 
h ^ ° j* a cer tai n amount of evidence sought to 
e ten aered by a certain party. It is not, how- 
ver > open to the arbitrator to refuse to grant an 
Pportumty to a party to produce evidence on the 
ground that there was no necessity to examine 

^ nCS * S 5 S , 0r hear counsel. (Adul Rashid, C.J. 

Mehrchand Mahafan, J .) Tirath Singh 
^ 1SHER Singh. 49 P.L.R. 129=A.I.R. 1948 
50. 

7 "Award—Award governed by Arbitration 
^ct—Party wrongly applying under C. P. Code 
tor decree thereon—If may resist objection to 
award as time-barred under Art. 158, Limitation 
Act, as amended by Arbitration Act. [5V? Q.D 
941-1945, Vol. I, Col. 118.] Nani Bala 

v * Gopal Shaha. I.L.R. 

0945) 1 Cal. 454. 
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-Award—Construction — Whether covers 

matters in dispute referred to aritration. See 
Ratanlal Chamaria v. Keshardeo Chama- 
RiA. A.I.R. 1949 P.C. 195. 

!- Award—Effect of—Binding character — 

Basis of rights of parties. 

An award is binding between the parties in all 
matters which it professes to decide, and the 
fact that parties to the award have not carried 
out its terms is not in law sufficient to deprive 
the award of its binding effect. A valid award 
operates to merge and extinguish all claims 
embraced in the submission, and after it has been 
made, the submission and award furnish the only 
basis by which the rights of the parties can he 
determined, and constitute a bar to any action on 
the original demand. (Davis, C.J. and Constan¬ 
tine, J.) Lutufallah Khudabakhsh v. 
Mahomed Sidik. I.L.R. (1946) Kar. 207= 
223 I.C. 307=1946 Sind (Rul.) 149=A.I.R. 
1946 Sind 117. 

• - --"Award—Effect of—If can create interest 
in immovable property. See Limitation Act, 

Arts. 120 and 144. 49 Bom.L.R. 731. 

- Award — Finality—Question of validity of 

adoption. 

The question of the validity of an adoption is a 
mixed question of law and fact and the arbit¬ 
rator's decision is final on it. (Abdur Rahman 
and M aha] an, JJ.) Panna Lal v. Cham an 
Parkash. 225 I.C. 8=1946 Lah. (Rul.) 405= 
A.I.R. 1947 Lah. .54. 

-Award—Grounds for challenging. See 

(i) Arbitration—Award—Setting aside; (ii) 

Arbitration Act, S. 30. 

--- Award—Judge of Court appointed quasi¬ 
arbitrator—Procedure extra cursum curiae— If 
applicable to proceedings not pending before 
Court. 

A judgment of a Court pronounced extra 
cur cum curiae, is in the nature of an arbiter’s 
award, and as a general rule atleast, no appeal 
from it will lie. But the procedure extra cursum 
curiae is not applicable to proceedings not pend¬ 
ing before the particular Court the Judge of 
which is constituted the quasi-arbitrator. (Das, 
/.). I. G. H. Ariff v. Bengal Silk Mills, 
Ltd. I.L.R. (1945) 2 Cal. 70=A.I.R. 1949 
Cal. 350. 

— Award—No plea for the award being set 
aside—Power of Court of appeal to make a re- 
jerence to arbitration again. 

\\ here in an appeal against an order passing a 
decree on an award there is no plea for the award 
being set aside, it is not open to the appellate 
Court to make a reference to arbitration again. 
A.I.R. 1930 Mad. 1053, rel. on. (Rege, /.) 
Bhagirath v. Shankerlal. 5D.L.R. (M.B.) 
10 . 

— Award—Power of Court to interfere with 

Error on points of law specifically referred to 
arbitrator Reference to unregistered documents 
in the award—If and when an error of law, ap¬ 
pearing on the face of the record—Indefiniteness 
of aivard — Test. 

Where points of law have been specifically re¬ 
ferred to an arbitrator and his award is alleged 
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to be vitiated by his erroneous decision in regard 
to them, the Court would not interfere with the 
award even if the Court itself would have taken 
a different view of the points had they been oc- 
fore it. (1013) 2 K.B. 32 and (1933) A.C. 
592, relied on. 

Where the agreed terms of reference are such 
that an arbitrator acting under them is dispensed 
from observing legal rules of evidence, and many 
of the ordinary rules of the conduct of a trial, a 
mere reference in the award to certain unregis¬ 
tered documents is insufficient to establish that it 
was wrong in law to refer to them. Unless 
those who attack the award could demonstrate 
affirmatively that the law was departed from by 
the arbitrator in noticing the existence of those 
documents, they could not succeed in establishing 
an error appearing on the face of the award. 

It is not enough to detect a possible inconsis¬ 
tency in the terms of an award to enable a Court 
to set it aside or remit it. It must be “so indefi¬ 
nite as to be incapable of execution.” (Lord 
Radcliffe.) Durga Prosad Chamria v. Sew- 
kishendas Bhattar. 1949 A.L.T. 490=A. I. 
R. 1949 P.C. 334=62 L.W. 855=54 C.W.N. 
74=30 P.L.T. 444=52 Bom.L.R. 171=(1949) 
2 M.L.J. 760 (P.C.). 

- Award Separate sets of contracts — Refer¬ 
ence to arbitrators—Agreed aicard on one set of 
contracts—Reference to umpire regarding other 
set of contracts — Validity—Arbitration Act, S. 
30— Application to set aside award—Seller and 
buyer of goods—Application for delivery. 

The arbitration related to five contracts be¬ 
tween the buyer and seller of various quantities 
of yarn. The arbitrators agreed regarding two 
contracts of December, 1941, vaida or delivery. 
They disagreed with regard to three remaining 
contracts which were for January, 1942, vaida. 
The arbitrators made two awards, first with res¬ 
pect to the two contracts upon which they agreed; 
and secondly, respecting the three contracts upon 
which they disagreed. As regards the latter, 
they^ referred the matters for decision by the 
umpire who gave an award. One of the parties 
applied under S. 30 of the Arbitration Act to 
set aside the award. It was shown that one of 
the bye-laws of the association of which the. 
parties were members and by which they were 
bound provided that the arbitrators or umpire 
shall have power to make an interim award. 

Id eld, that the award which the arbitrators 
made relating to the subjects upon which they had 
disagreed was an interim award as contemplated 
by the bye-law in question and that under the 
circumstances it was unnecessary for the matters 
upon which the arbitrators had agreed to be re¬ 
ferred to the umpire and that the award was not 
liable to be set aside on the ground that the 
umpire had not taken cognizance of the entire 
subject-matter of disputes between the parties. 

Where a resolution of the Yarn Merchants 
Association provided that the seller should demand 
on or before the 20th of the vaida or delivery 
month and the buyer to give despatching instruc¬ 
tions to the seller on or before the 24th of that 
month, 
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Held, that the effect of the resolution was that 
the buyer must give the despatching instructions 
by the 24th of the vaida month provided the 
seller demanded those instructions from him. The 
obligation was first upon the seller to make his 
demand and having done that, then the buyer 
was obliged to give the despatching instructions. 

If the seller fails to make his demand then the 
buyer is under no obligation to give despatching 
instructions. The first duty to be discharged is 
that of the seller to make the demand for the 
instructions. ( Gentle, C.J. and Bell, 7.) Ratha- 
krishnamurthy v. Chengai.raya Chetty & Co. 

61 L.W. 157=1948 M.W.N. 204=A.I.R. 1948 
Mad. 365= (1948) 1 M.L.J. 164. 

-Award—Setting aside. See Arbitration 

Act (X of 1940), S. 30. 

- Award—Setting aside of—Assessment of 

damages for breach of contract—Power of Court 
to interfere. 

It is not open to the Court to interfere with 
an award on the ground that the arbitrators were 
mistaken in awarding damages for breach of 
contract on a wrong basis, where the error does 
not appear on the face of the award. ( Sinha, J.) 
Tuearam Nath mall v. Bilasroy & Co. 85 
C.L.J. 164. 

--- Award—Setting aside—Award adjudi¬ 
cating on matter not included in submission with 
consent of party. 

The Court will not set aside an award on the 
ground that the arbitrator had exceeded his autho*- 
rity by adjudicating on a matter not included in 
the submission, when the party complaining agreed 
at the hearing that the arbitrator should deal with 
that matter. ( Gentle, J.) Ananbi Lal Pod- 
dar v. Keshavdeo Poddar. I.L.R. (1945) 2 
Cal. 526=A.I.R. 1949 Cal. 549. 

- — Award—Setting aside—Award in contra¬ 
vention of findings recorded by arbitrator — Set¬ 
ting aside — Misconduct. 

Where an award made by an arbitrator on a 
reference made to him is obviously opposed to 
the findings arrived at and recorded by him, it 
is illegal on the face of it. Though the Court 
cannot go into the question as to whether the 
award is reasonable or not, it can certainly see 
whether the award is illegal on the face of it; 
and if the award is in direct contravention of 
the findings arrived at and definitely recorded by 
him, then the award must be held to be illegal 
on the face of it and must be set aside. An 
arbitrator who is authorised by the deed of refe¬ 
rence to decide the specific points in dispute and 
pass orders regarding the property in accordance 
with his findings has no jurisdiction to 
record findings in favour of one party and then 
to order delivery of the property to some other 
party.. He will, if he does so, he guilty of a 
judicial misconduct”, and such an award must 
he set aside. ( Lokur, J.) Maruti Aba Bongane 
v - Akaram Pandu. 49 Bom.L.R. 294=A.I.R. 
1947 Bom. 400. 1 

■ Award—Setting aside—Award not execut¬ 
able for want of registration—Pozver of Court to 
order its removal from file. ! 

Failure to register an award which requires to 
be registered under S. 17 ( 1 ) (6) of the Regis- 
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tration Act, is not a ground upon which it can be 
set aside. As execution cannot be ordered upon 
the unregistered award, the Court has power to 
order its removal from its file. [3 C. W. N. 
811, referred to.] ( Gentle, J.) Anandi Lal 
Poddar v. Keshavdeo Poddar. I.L.R. (1945) 

2 Cal. 526=A.I.R. 1949 Cal. 549. 

- Award—Setting aside—Dispute whether de¬ 
fendant was bound to deliver specific goods — 
Award ordering him to pay damages—If without 
jurisdiction—Bengal Chamber of Commerce Rules 
of the Tribunal of Arbitration, R. 26. 

When parties set out specifically what disputes 
have arisen and what relief is sought in conse¬ 
quence of the alleged default by one party they are 
die only matters upon which the arbitrator is 
required to enquire and adjudicate. Where, there¬ 
fore, the dispute between the parties which is re¬ 
ferred to arbitration is whether the defendant is 
bound to deliver the specific goods which he is 
alleged to have wilfully and wrongfully withheld, 
an award of the arbitrators ordering the defend¬ 
ant to pay damages is without jurisdiction and is 
liable to be set aside. 

R. 26 of the Bengal Chamber of Commerce 
Rules of the Tribunal of Arbitration should be 
read with R. 30, the result of which is that under 
R. 26 the Tribunal could order and determine 
what either of the parties should do in the matter 
of delivering or taking delivery of the goods and 
things of that description. Making an order for 
payment of damages will not come within the lan¬ 
guage of R. 26. ( Majumdar, J.) Fateh Chand 

Murlidhar v . Debi Dutt & Co., Ltd. 52 C. 
W.N. 635. 

Award—Setting aside—Error of law — 
General rule arid exception—Reference of all out¬ 
standing matters in pending suit — Award, if can 
be challenged. 

In submissions to arbitration the rule is that as 
the parties choose their own arbitrator to be the 
judge in the disputes between them they cannot, 
when the award is good on its face, object to his 
decision either upon the law or the facts. In this 
respect the Courts do not recognize any distinc¬ 
tion between the awards of legal and of lay 
arbitrators. Where, however, an error, whether 
of act or of law, appears on the face of the 
award or upon some paper accompanying and form- 
part of the award, the award will be set aside 
unless the error is immaterial to the decision. It 
!s not usually permissible to refer to anything 
e lse to show that the award is erroneous. An 
exception has, however, been engrafted on this 
doctrine to the effect that when a specific point 
of law is referred to arbitration the award cannot 
keyset aside if the arbitrator wrongly decides the 
point of law. This being the state of the law, 
in each case of an application for setting aside 
an award on the ground of error of law apparent 
on the face of the award, the Court has to decide 
Whether the reference was one in which the ques- 
tV°^ law arose incidentally as being material 
to the decision of the matter which had been re- 
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ferred to arbitration, or it was one in which a 
specific question of law had been referred to the 
decision of the arbitrator as the sole tribunal. If 
the reference was of the former class the case 
falls within the general rule and the award may 
be set aside if an error is apparent on the face of 
it. If, on the other hand, the reference was of 
the latter kind it falls within the exception and 
the award cannot be set aside even if it is erro¬ 
neous. When an order of reference is made in 
a pending suit after the issues arising on the plead¬ 
ings have been settled, and “all outstanding mat¬ 
ters in the suit” at that stage are referred, the 
parties do intend to refer those specific issues 
which are then the only “outstanding matters in 
the suit,” so as to bring the reference within 
the exception rather than the general rule, and 
the award made by the arbitrator appointed in the 
suit under such circumstances cannot be challenged 
even if the decision is manifestly wrong. ( Gentle 
and Das, JJ.) Durga Prasad Chamaria v. 
Amardevi Sethani. I.L.R. (1947) 1 Cal. 446= 
230 I.C. 344=1947 Cal. (Rul.) 209=A. I. R. 
1947 Cal. 75=50 C.W.N. 880. 

- Award—Setting aside — Grounds. 

There is no doubt that an award would be set 
aside if there was an illegality apparent on the 
face of it, or if on the facts found the arbitrator 
had relied specifically on some principle of law' 
and had made that principle of law the basis of 
this award and that principle was found to be 
erroneous in law. An arbitrator is not bound to 
give any reasons for his award. The mere fact 
that the arbitrator has given some reasons and not 
all the reasons which may have influenced him in 
coming to a certain conclusion would not make 
the award of the arbitrator illegal and liable to 
be set aside for the only reason that from certain 
findings recorded by him a possible inference may 
be drawn that he had misunderstood the law ap¬ 
plicable to the facts of the case before him. 

(Chandra and Sapru, JJ.) NanAk Chand v. 
Panna Lal Durga Prasad. 1948 A.L.J. 300= 
A.I.R. 1948 A. 444=1948 A.L.W. 243=1948 
O.W.N. 248=1948 A.W.R. (H.C.) 332.. 

- Award—Setting aside—Grounds for. 

Courts should not set aside awards where the 
parties have agreed to abide by the decision of a 
tribunal of their own selection, unless they see 
that there has been something radically wrong and 
vicious in the proceedings. (Kapur, J.) Har- 
phool Singh v. Prabhu Dayal. A.I.R. 1950 
E.P. 266=52 P.L.R. 128. 

-—Award—Setting aside—Grounds—Arbitra¬ 
tor given wide powers as to mode of enquiry— 
Award if can be questioned on the ground of in¬ 
adequate representation of parties who were 
minors. [See Q.D. 1941—1945, Vol. I, Col. 
119.] Debi Das v. Keshava Deo. I. L. R. 
(1946) All. 67. 

—- Award — Validity—Additions made after 

signature and before pronouncement. 

Additions made in an award with the consent 
of all the arbitrators after it is signed by them 
and before it is published, will' not affect the 
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validity of the awards. Arbitrators cannot be said 
to be functus officio until the pronouncement of 
the award is actually made, even if they have 
signed the award. 49 I.C. 523: A.I.R. 1928 
Lali. 153 and A.I.R. 1935 Lah. 491, referred to. 
(Kapur, /.) Harphool Singh v. Prabhu 
Dayal. A.I.R. 1950 E.P. 266=52 P.L.R. 128. 

- Award — Validity—Authorisation to arbitra¬ 
tors to decide dispute after making enquiries in 
any way they liked—Failure to examine witnesses 
Award, if can be attacked on that ground. 
Where arbitrators were authorised by the 
agreement between the parties to the reference to 
decide the dispute between them after making 
enquiries in any way they liked, and an award is 
made without examining any witnesses, it is not 
open to the parties to challenge the award on the 
ground of the failure to examine the witnesses. 

( Faiyaz Ali, J.M. II.) Bashiruddin v Man- 
soor Ullah Khan. 1949 R.D. 353. 

— Award—Validity—Arbitrator not deciding 
all issues framed in suit—Scrutiny of award— 
Power of Court. 

There is no rule of law that an arbitrator must 
decide all the issues framed in the suit expressly 
as long as the whole suit is decided by him. He 
is not bound by any rules of procedure or those 
of evidence, and it is not open to the parties to 
pick holes in the decisions by a tribunal of their : 
own choice on these grounds. The Court which 1 
is called upon to register his decision is not a i 
Court of appeal and cannot scrutinise it in the 
same way as appellate Court. (Abdur Rahman, 
/.) Madan Lai. v. Nabt Bakhsh. 226 I C 

— Award—Validity—Award for or against I 
joint Hindu family business in its trading name 
An award for or against a joint Hindu family 
business in its trading name is valid, and can be 

ArhJtrafi by A < SU,t /n ,)y I )rocee(,in £S under the 
at,0 A I { (Das, J.) Munshii.al & 

bONs v. Mom Bros. 51 C.W.N. 563. 

— Award— Valid it y—Award signed by all 
arbitrators and registered—Absence of one arbi¬ 
trator at registration // invalidates award or its 
registration. 

The registration of an award which is signed 
by all the arbitrators who made it is not invalid 
by reason of the fact that one of the arbitrators ■ 

* » I • • ^ of registration to 

helTJ Z ? , ® r ». t » re -__Such an award cannot he , 
neld to be invalid. fa3 Cal 410- T I p /im/\ 

^ 7W. rel!]’ ! 

and Mahabir Prasad, JJ.) Sukhdeo Singh v 

Ruwika Singh. 28 Pat. 514=4 D.L.R. (Pat) \ 

— Award—Validity—Conditions provided />v 1 

the agreement of reference not complied zailh ' , 

So long as the arbitrator fulfils the conditions ; 

f/ ip' _ agre j n ? ent . ° f refer encc, it is immaterial j 
if the award is right or wrong. But if the mu' \ 

ditions provided by the agreement are not fulfilled r 
the award has no legal value. C(l ’ l 

tbn\ V H CrC * l- C,Car from t!,e tcrms of reference t 
that the parties contemplated the examination of 1 
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d evidence of the parties as necessary, if the arbi- 

'f trator fails to fulfil this condition, the award 

e will not be binding on the parties. (Sinha and 

8 IVanchoo, JJ.) Motj. Lal v. ShArda Devi I 
. L.R. (1948) A. 210=1948 O.A. (H.C.) 42= 
u (1948) A.W.R. (H.C.) 42=A.I.R. 1948 A. 

• ,222=1948 A.L.J. 109=1948 A.L.W. 159. 

' - Award — Validity—Contract for sale of 

” goods—Reference of all disputes to arbitration — 
Buyer claiming right to reject goods as inferior 
in quality—Award that goods should be accepted 
C a . tl d. P Q }d f or at ( ess ^ ian contract rate—If without 
r) jurisdiction. 

■ f 

" Where by an agreement the parties to a con- 
J tract for sale of goods refer to arbitration all 
their disputes in respect of that contract including 
the question whether the buyer is entitled to 
rejject the goods on account of inferiority of 
quality, an award by the arbitrators that the goods 
should be accepted and paid for by the buyer at 
i the contract rate subject to a certain allowance 
- is not without jurisdiction. The parties by their 
submission must be taken to have agreed that 
: the arbitrators should decide not only whether 
the goods were inferior, but, if so, what reduc- 
. tion should be made in the price. (Clough, J.) 
Modi Bros. v. Mahabir & Bros 5? C XV \ T 
168. ' 

" ; Award — Validity—( ourt declining to make 

I tt rule of Court. 

i The fact that the Court declines to make an 
j award a rule of Court, cannot affect the validity 
?i award. The refusal of an application for 
the filing of an award merely leaves the award 
. to have its own ordinary legal effect and it can be 
j rc J . l, P° n as a defence in a suit relating to the 
i S " l V ec , t ; n ? attcr dea't with by it. (Abdur Rahman 
land Maha, an, JJ.) Panna Lal v. Cham an 

aTp SH ,oJ 2 t V C V, 8=1946 Lah - < R "> > 405= 

A.I.K. 1947 Lah. 54. 

— Award — Validity—Erroneous decision on 
question of law . 

The arbitrator is a Judge of law as well as of 
tacts and a mere erroneous decision by him on a 
question of law cannot be held to vitiate the 
award. (Achliru Ram, J.) Hanuman Cha M - 
hkr of Commerce Ltd., Delhi v . Jessa Ram 
Her^Nand. >0 P.L.R. 181=A.I.R. 1949 E. 

— Award — Validity—Private reference by 

three brothers of Dayabhaga joint family for 
partitioning family properties—Death of one of 
the brothers during pendency of proceedings—His 
sons and the remaining brothers continuing pro¬ 
ceedings ignoring the widow and without reference 
to her — Award — Legality. 

Three brothers forming the members of a 
Dayabhaga joint Hindu family appointed fov a 
registered agreement, dated 15th August, 1938, an 
arbitrator to effect a partition of their paternal 
properties consisting of lands, a residential house 
and certain shares in joint stock companies. The 
reference paper stated that none of the parties or 
their representatives in succession shall be compe¬ 
tent to raise any objection to the arbitration, 
there was a provision authorising the arbitrator 
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to make the award in instalments and though a 
period of six months was fixed within which to 
make the award, provision was made entitling the 
arbitrator to extend the time by giving to the 
brothers intimation or notice. The arbitrator did 
something in pursuance of the reference like 
dividing the shares, and the dividends thereon, 
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the arbitrator and was a party to the reference 
and had permitted her sons to represent her. 
When the eldest brother died before the arbi¬ 
trator could proceed further with the reference 
and give a binding award, he should have given 


and as the time fixed was about to expire, time 
was enlarged from time to time. In October, 
1939, the eldest brother died leaving him surviving ! 
five sons and his widow. In the minutes book, 
it was noted that the eldest brother had died and 
that his five sons mentioned by name expressed 
their willingness to abide by the terms contained 
in the agreement of reference to arbitration exe¬ 
cuted by their father. No mention was made of 
the widow of the deceased though in view of the 
Hindu Women’s Rights to Property Act, 1937, 
she was entitled to the same share as each of the 
sons of the deceased in respect of all the proper¬ 
ties, other than agricultural land. Thereafter the 
arbitration proceedings continued between the two 
remaining brothers and their nephews who were 
treated as completely representing the deceased’s 
one-third share, though as a matter of fact they 
only partially represented his estate and the one- 
sixth share belonging to the widow was an heir 
of the deceased. There was a notice of a further 
extension of time to make the award and the 
notice was only to the uncles and nephews. A 
partial award in respect of the residential house 
dividing it into three lots was made on 2nd 
October, 1940, and on 6th October, 1940, notice 
of further extension of time was given. The 
minutes book was signed on 7th October, 1940, 
by the five sons and their uncles and there was 
mso the thumb impression of the widow of the 
deceased brother. But there was no further ex- 
ension in fact as the parties were not satisfied 
witn the partial award. The widow gave notice 
a t the award was not binding on her as she was 
uo party to the proceedings and had no opportu- 
*° have her say in the matter and her sons 
challenged the award on the ground of miscon¬ 
duct. A suit was filed by the widow for a decla- 
ration that the award was void and made without 
jurisdiction and the two brothers filed an appli¬ 
cation to file the award and contended in defence 
o the widow’s suit that the widow had all along 
•mown about the proceedings and that her inte¬ 
rests were fully represented by her sons. On a 
question as to the validity of the award, 

Held (Patanjali Sastri, J., differing ).—The 

"Widow of the deceased brother being entitled to a 
specified share in the property of her husband, 
was a co-sharer with the sons and represented the 
estate of the deceased to that extent, and in the 
matter of partition it was necessary to make her 
party to the submission by giving her notice. 
The arbitrator was not entitled to make the award 
m her absence so as to bind her. The failure to 
treat the widow as one of the heirs of the de- : 
ceased and the failure to give her notice till after 
the award had been pronounced, is fatal to the 
award delivered. Mere knowledge of the widow 
°I the proceedings pending before the arbitrator 
was not enough to lead to the conclusion that she 
had notice of the extensions of time granted by 


ceased and attempted to make them parties to the 
reference by notice, though he was not bound to 
follow the strict procedure of law required for 
substitution of parties under O. 22, C. P. Code. 
Courts would ordinarily be slow to set aside an 
award when an arbitrator has acted within the 
terms of his submission and has not violated any 
rules of natural justice. But when an arbitrator 
ignores the existence of an interested party and 
goes to the length of awarding her share to others 
and then corrects his error and allots to her 
along with others a share but without notice to 
her, the conduct is not such as is in accordance 
with the rules of natural justice. ( Kama, C.J., 
Pazl Ali, Patanjali Sastri, Melirchand Mahajan 
and Mukherjea, JJ.) Tirtha Lai. Dev v. 
Bhusan Moyee Sasi. 1949 F.C.R. 396=1949 
F.L.J. 192=A.I.R. 1949 F.C. 195=4 D.L.R. 
(F.C.) 117=(1950) 1 M.L.J. 249 (F.C.). 

- Award — Validity—Provision in reference 

for filing of statements and examination of wit¬ 
nesses—One party being absent—Other side ex¬ 
amined and award given — Award, if valid — 
Reference if vague. 

The parties to a suit executed a muchilika in 
favour of a named arbitrator in which provision 
was made for the filing of statements and ex¬ 
amination of witnesses. On a day fixed of 
which notice had been given to the parties the 
arbitrator began his enquiry. One of the parties 
was absent and a request for an adjournment till 
the evening of that day was granted. But when 
neither that party nor any body appeared on his 
behalf, the arbitrator examined the other party 
and gave an award late that night. 

Held, that the muchilika was not a mere agree¬ 
ment to refer the dispute to arbitration but was 
itself an instrument making the reference and 
that there was no uncertainty in the reference and 
that the award given was binding on the parties. 
(Wadsworth and Rajamannar, JJ.) Ponnayya 
Moopanar v. Suppammal. 226 I.C. 400=1946 
Mad. (Rul.) 263=59 LAV. 255=1946 MAV.N. 
234=A.I.R. 1946 Mad. 391 (2)=(1946) 1 

M.L.J. 303. 

- Award — Validity—Signature of one of 

arbitrators — Sufficiency. 

In arbitrations without the intervention of the 
Court, one arbitrator can sign the award on behalf 
of the others. ( Bose and Mangalmurti, JJ.) 
Yeshwantrao v. Dattatrayarao. I.L.R. 
(1947) Nag. 631=1948 N.L.L 28=A.I.R. 
1948 Nag. 162. 

- Azvard — Validity—Three na)ned arbitrators 

—Conclusions communicated to parties by letter 
—-Letter signed only by tzvo arbitrators—Validity 
of award. 

Where the arbitration agreement referred the 
matters in dispute to three named arbitrators and 
one of them withdrew after a partial disposal of 
the business which all were called upon to carry 
out, and the remaining two arbitrators complet- 
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cd the disposal of the remaining business and 
then intimated their conclusion to the parties by 
a letter, 

Held, that the letter whereby the two arbitra¬ 
tors intimated their conclusion did not constitute 
an award, 

Held further, that since the letter incorporat¬ 
ing the conclusions of the arbitrators was signed 
only Ivy two out of the three arbitrators it was 
not a valid award. ( Gentle, C.J. and Rajaman- 
n °r, J.) Kuppuswami Chettv v. Anantha- 
ramjfr. T.L.R. (1048) Mad. 83=1947 M.W. 

^iX;^ 1 T 6 ?r L - W - 2 44—A.I.R. 1048 Mad. 40= 
(1947) 1 M.L.J. 297. 

Award — Validity—Statements of forties 
taken separately—Award given on the pleadings 

of parties and 7 without taking any evidence— 
Validity. 

. A widow's suit against her husband’s rever¬ 
sioners for arrears of maintenance, recoverv of 
jewels, etc., was by consent of both parties re¬ 
ferred to a sole arbitrator for decision. The 
arbitrator examined and took the statements of the 
plaintiff and the defendant separately in which 
both of them stated they were willing'to abide by 
the decision of the arbitrator on his looking into 
the plaint and written statement in the suit and 
he gave his award without taking any evidence 
On a question whether by the taking of state¬ 
ments of the parties separately the arbitrator 
misconducted the proceedings. 

that though an arbitrator should not hear 
the evidence of one party behind the back of 
the other, it cannot, in the circumstances, be held 
that by merely taking the statements of the parties 

IZTZl a |V Vide , nCe WaS rec <^ed from one 
fnH rA T? d th £. other an <> ‘o the latter's pre- 
1-jAu T , le arbltrator was placed by the par- 

rhat!on m f e VCS fl" * ? lffi , clllt P° sition with autho- 
mat.on from them both to decide the disputes 

by a reference to the pleadings and the record. 

arbitrator W ^, nothln S whatever to show that the 
arbitrator did not make his award within the 

said °that C the r n e eS ° f tl,£ * I) ! eadin fts, it cannot he 
said that there was any misconduct either of the 

f> tr . at . or ° r of the arbitration proceed ngs 
(G ovxnda Menon and Mark 11 \ l' ngs * 
VFNfAMM, T Uf 3 JJ -> Kesanna V 
vencamma. 62 LAV. 276=1949 M W V 

16=(1949) 1 MIA tot *" r ' R ‘ 1930 Mad ' 

-Award—Validity— Unauthorised suhwis- 
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nection with the contract”—If includes dispute 
whether contract has been frustrated or not. 

Where an arbitration clause in a contract pro¬ 
vides for reference of disputes “relating to the 
contract’’ or “in connection with the contract’’, the 
words used are sufficiently wide to cover a dispute 
as to whether the contract has been frustrated or 
not. ( Harries , C.J. and Mukherjea, J.) Chun- 
banmull Jhaleria v. Clive Mills Co., Ltd 
I.L.R. (1948) 2 Cal. 297. 

- Clause in contract—Provision for referefice 

of “dispute regarding contract**—Contract lor 
sale of oil—Dispute as to liability for sales tax — 
Jurisdiction of arbitrator. 

A contract for the sale of oil contained an arbi¬ 
tration clause in the following terms:—‘‘Any dis¬ 
pute regarding this contract is to be settled by the 
Bengal Chamber of Commerce.” A dispute arose 
between the parties as to who was ultimately lia¬ 
ble for the sales tax payable under the Bengal 
Finance (Sales Tax) Act about which the con¬ 
tract was silent. 

Held, that the dispute was undoubtedly a 
dispute regarding the contract and was in fact 
closely connected with the contract, and was 
therefore within the jurisdiction of the arbitrator. 
Disputes regarding a contract need not necessarily 
be disputes arising directly under the contract. 
They might be disputes connected with the con¬ 
tract in some way or another. ( Harries , C.J. 
and Chakravarti, J .) Mohin & Co., Ltd. v. 
Atul Chandra Dutta. 85 C.L.J. 188. 

- —Clause in contract—Validity—Contract 

containing agreement invalid. 

If a contract is invalid, the arbitration agree¬ 
ment which is a part of the contract is also 
invalid. ( Sinha , J .) GanapatrAi Gupta v. 
Moody Brothers, Ltd. 85 C.L.J. 136. 

Clause in contract—Validity—Contract void 

Ul. f . A I • * -• i 


sion t° arbitration on behStoTfirZ^T'^ 

of the partners ni th* a*. • yMy one 

of award against j the fin,, " ral,fyw '‘—Effect 

ference cannot be enforced « 7 1 cil a re ‘ 

against any individual nartn^r .‘ ,ccrce cv en as 
ratified the ..? artn , er . w >>° may bay 


of reference 


or voidable—Arbitration clause, if survives. 

An arbitration clause contained in a contract 
vvas in the following terms:—‘‘All matters, ques¬ 
tions, disputes, differences and|or claims arising 
out of and|or concerning and|or in connection 
with and|or in consequence of or relating to this 
contract whether or not the obligations of either 
or both parties under this contract be subsisting 
at the time of such dispute and whether or not 
this contract has been terminated or purported to 
be terminated shall be referred to arbitration.” 

Held, that there was no limit in the scope and 
ambit of the arbitration clause except that it 
contemplated a contract. If a contract was never 
entered into, because, for example, the parties 
were not ad idem or the contract was void ab 
imho, eg by reason of illegality or mutual mis¬ 
take of fact essential to the contract, that clause 
would not be available, for there being no con¬ 
tract there could be no dispute arising out of it. 
But if once it was found that there was a con¬ 
tract, then although the contract might have come 

_c .. . . tration or rescission or 

Dreach of condition or by being avoided for fraud 

or misrepresentation or coercion, the arbitration 

N*T H C „ Ceary survived . ( Das, J.) Tolaram 

t N ™ i t 1 '?' , Birla Jute Manufacturing Co.. 
Lm I L R - 0948) 2 Cal. 171. 
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- Clause in contract—Validity—Parties to 

contract under mutual mistake of fact. 

A mutual mistake of parties to a contract as to 
an existing fact will render the contract void ab 
initio. In such an event, the arbitration clause 
contained in the contract would necessarily have 
no existence. On the other hand, if the mistake 
is as to some future event, a binding contract is 
entered into between the parties, although it may 
be avoided or rescinded at some future date if the 
expected event does or does not happen. In such 
a case the contract including the arbitration clause 
contained in it is not void ab initio. (Harries , C. 
J. and Mukherjea, J.) Chundanmull Jhaleria 
v. Clive Mills Co., Ltd. I.L.R. (1948) 2 
Cal. 297. 

-- Powers of arbitrator—Custom affecting 

rights of parties—Existence of — Arbitrator, if 
competent to determine. 

Under the clause in a contract referring to 
arbitration any dispute arising under the contract 
it* is competent to the arbitrators finally to deter¬ 
mine the existence of a custom affecting the 
rights and obligations of the parties under the 
contract where such custom is not inconsistent 
with the terms of the contract. ( Sinha , /.) Tu- 
LARAM NaTHMALL V. BlLASROY & Co. 85 C.L. 

J. 164. 

" Powers of arbitrator—Jurisdiction of arbi¬ 
trator depending on existence of custom—Power of 
arbitrator to decide the question. 

Where the jurisdiction of the arbitrators de¬ 
pends on the existence of custom, they cannot 
decide the question on which would be founded 
their jurisdiction. (Sinha, J.) Sohanlal Ruia 
v. Thomas & Co. (Jute and Gunnies), Ltd. 
I.L.R. (1949) 1 Cal. 350. 


Pozver of Court to refer questions other 
than tho\se in suit. 

A Court has no power to refer to arbitration any 
questions other than those in question in the suit 
and such a reference if made would be ultra vires 
and the proceedings would have to be set 
^*de as invalid. ( Reqe , /.) Bhagirath v. 
oHankerlal. 5 D.L.R. (M.B.) 10. 

* Reference — Construction—Reference by 2 

groups of partners of firm for decision of differ- 
between them—Provision for reference of 
on differences and disputes—Arbitrator given 

i0 determine shares of several partners, to 
indicate upon all matters of account upon which 
Parties may be at variance and to adjust accounts 
jDia//y between the parties—Decision of disputes 
oetween Partners of one group inter se— Power 
°f arbitrator to make. 

Where an agreement of reference between 
three partners of a firm on one side and two on 
the others, after reciting that the parties, with a 
yew to avoid litigation have agreed that all the 
disputes. and differences shall be referred to the 
sole arbitration of X, provides inter alia, that the 
arbitrator shall have full power to determine what 
the shares of the several partners were, to adjudi¬ 
cate upon all matters of account finally between 
the parties and to direct payment of such money 
as may be found due to or by the said V and A 
by or to the other parties hereto, and generally to 
decide every matter and contention connected with 

Q. D.—6 


the claim of the said V and A, against the other 
parties hereto in reference to the said firm and 
to make every order in reference to the said 
claim which it would be competent to a Court 
of law to decide and make in a suit for enforcing 
the said claim, it must be held that the arbitrator 
has jurisdiction to decide not only disputes be¬ 
tween the two groups of the partners but also 
all disputes between the several partners inter se 
of each of the groups. It cannot be said that in 
the context the agreement contemplates only the 
determination of the shares of the groups alone; 
and on the terms of the agreement of reference 
and having regard to the principle of the law of 
partnership the arbitrator must give his award in 
favour of or against individual partners and not 
in favour of or against groups, and, therefore, the 
disputes between the members of each group 
inter se, are clearly included in the reference and 
must be decided by the arbitrator. A.I.R. 1933 
Lah. 1022; A.I.R. 1936 Lah. 514; 48 M.L.J. 
1 42; 67 M.L.J. 413, ref. (Naik, C.J. and Ah 
Khan, J.) Tagidishwarayya 1’. Tejaungam. 
A.I.R. 195Q Hyd. 63. 

- Reference—Modification—Rights of par¬ 
ties. . 

It is open to the parties at any stage to mochly 

the reference which they had originally made. 
(Bose and Mangahnurti, JJ.) Yeshwantrao v. 
Dattatrayarao. I.L.R. (1947) Nag. 631 — 
1948 N.L.J. 28=A.I.R. 1948 Nag. 162. 

■Reference—Successful attack by minor on 
validity of agreement to refer—Effect as against 
other parties. See C. P. Code, O. 32, R. 7. 
(1946) 1 M.L.J. 339 (P.C.). 

- Reference to—Validity — Association- 

Agreement to refer based on general sense of 
meeting of members and signed by secretary — 
Validity. 

Where at a general combined meeting of the 
members of 6 Sampradayas and 3 Sampradayas 
the matter in dispute was decided to be referred 
to arbitration and two separate agreements of 
reference to arbitration were drawn up and signed 
by some representative members of the two 
Sampradayas including the secretaries it was held 
that the reference to arbitration was perfectly 
valid. (Nawal Kishore, C.J. and Sukhdeonarain, 
J.) Bhikamchand v. ChandanmAl. 1947 M. 
L.R. 28 (Civil). 

- Reference to — Validity—Reference by one 

partner—Acquiescence by other partners — Partner¬ 
ship Act, Ss. 18 and 19 —Contract Act, Ss. 193 
and 196. 

Although the initial reference to arbitration of 
a dispute relating to the business of a firm is 
made by one of the partners of the firm: without 
any express or implied authority from his other 
partners, there is nothing to prevent such partners 
from ratifying his act which was unauthorised 
at its inception. Ratification need not be by any 
express act or declaration and may be implied 
from conduct. It may be inferred from mere 
acquiescence or silence or inaction on the part of 
the party concerned. (Achhru Ram, J.) Hanu- 
man Chamber of Commerce, Ltd., Delhi, v. 
Seth Jessa Ram Hira Nand. 50 P.L.R. 181 
=A.I.R. 1949 E.P. 46. 
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-Reference—Validity—Reference signed by 

one of three brothers who had a power of 
attorney from another brother who was also the 
certificated guardian of the third brother, a 
minor—Minor attaining majority before date of 
reference—Counsel for minor giving consent to 
reference—Binding nature. \See Q.D. 1941-1945 
Vol. I, Col. 127. j Madho Prasad v. Kanhaiya 
Lal. 222 I.C. 375=1 .L.R. (1945) All. 882 
=1946 A. (Rul.) 159=A.I.R. 1946 All. 1. 

- Umpire—Agreement for arbitration by 

even number of arbitrators—Difference between 
them to be decided by named Judge of High 
Court — Latter, if act extra cursum curiae as 
Judge or as umpire. 

When an agreement for arbitration by an even 
number of arbitrators provides for any diffe¬ 
rence between them to be decided by a named 
person, even if the word “umpire'’ is not used in 
connection with that person, he can act only in 
that capacity. If such an agreement provides that 
the matters of difference or which were not 
determined by the arbitrators should be decided 
by a named Judge of the High Court, the latter 
does not act extra cursum curiae as a Judge 
when he disposes of the matters referred to 
arbitration but acts as an umpire in the arbitra¬ 
tion. Parties cannot choose a Judge of a Court 
by whom they wish their cause to I/e decided and 
even if it has been the intention in the agree¬ 
ment for the matters to be decided by the Court, 
assuming that course could legally be adopted, 
any such provision in the agreement would have 
to be by reference to the Court and not to n 
named Judge of it. ( Gentle and Ormond, JJ.) 
Bencal Silk Mills, Co., Ltd. v. Aisha Ariff 

187=A.T.R. 1947 Cal. 106=1.L.R. 
(1946) 1 Cal. 611. 


7- Umpire—Powers of—Difference of opinion 

between arbitrators. 

The umpire lias authority to decide if there is 
a difference of opinion between the arbitrators. 
(Bose and Mangalmurti, JJ.) Yeshwantrao z; 
DATi-ATRAyARAa I L R. (1947) Na R . 631.' 
1948 N.L.J. 28=A.I.R. 1948 Nag. 162. 

ARBITRATION ACT (IX OF 1899) S' 15 

Construetion-^On being fHed"-Construciion ' and 
effect of—-Award when becomes decree—Execu- 

A°rt~IS2 11 tatl0n ~ St(lrtin V Point—Limitation Act, 

t J h A“°" b t nS filed ” in S ' 15 - Arbitra¬ 
tion Act indicate the point of time from which 

the award is deemed to be enforceable as it were 

a decree. It is clear that the award only acquires 

the incidents of a decree when it is filed b 

o( An 182 e I 3 ’ 6 °/, the l ' ecrec " for P l,r I>ose S 

L **71X2; 

Mad. 123=59 L.W. 18^=19^ -.- R _ 0947) 

A.I.R. 1946 Mad. 352= (1946) 

-(X OF 1940) 


■Act 


M.W.N. 213= 
1 M.L.J. 244. 

if exhaustive 


submission—If can be 


Aivard passed on oral 
enforced. 

Arbitration Act is exhaustive of the law 
relating to arbitration in India. An award! 


ARBITRATION. 

therefore, passed on an oral submission can nei¬ 
ther be filed and made a rule of Court under the 
Act, nor enforced apart from the Act. ( Viswa - 
uat ha Sastri, J.) Belli Gowder v. Joghi Gow- 
der. 1950 M.W.N. 783=( 1950) 2 M.L.J. 639. 

- Applicability—Revenue Courts. 

The Arbitration Act applies to proceedings m 
Revenue Courts also. 1944 R.D. 325 Rel. on. 
(Faiyaz Ali, J.M. II.) Kuwar Singh v. Mare. 
1949 R.D. 399. 

- Procedure—Application under Act — Proce¬ 
dure for hearing and decision — C. P. Code — 
Applicability of. 

There is no special procedure provided by the 
Arbitration Act in respect of applications filed in 
Court under the Act. They have got to be 
decided generally in accordance with the provi¬ 
sions of the C. P. Code. (See S.C. on appeal, 
51 Bom.L.R. 79). ( BJiagwati, J.) Visham- 

BARLAL RuiYA V. GULAMALLY ABDUL HuSEIN. 

4 D.L.R. (Bom.) 91. 

-S. 2 (a )—“Arbitration agreement ”— 

Agreement to be bound by rules of association — 
One rule providing for compulsory arbitration — 
Effect of. 

To constitute “an arbitration agreement” 
within the meaning of S. 2 of the Arbitration 
Act, it is not necessary that there should be a 
formal agreement, or that the terms should all 
be contained in one document. All that is 
necessary is that the parties should agree in 
writing to submit present or future differences 
to arbitration. Where two members of an asso¬ 
ciation (Bombay Bullion Exchange) has applied, 
though at different times, to be enrolled as mem¬ 
bers of the association, agreeing by the very 
terms of their applications signed by them, to be 
bound by the current rules and regulations of 
the association, which include a rule that all 
disputes between them, present or future, would 
be submitted to arbitration, there is an agreement 
to submit present or future differences to arbitra¬ 
tion, which constitutes an arbitration agreement 
falling within S. 2. ( Bhagwati , J.) Mohanlal 

Chhaganlal Shah v. Bissesarlal. 48 Bom. 
L.R. 686=A.I.R. 1947 Bom. 268. 

7-S. 2 (a )—Arbitration agreement—Clause 

in contract—When amounts to—Use of words 
arbitration ”, “arbitrator”, etc.—If necessary — 
Reference of disputes to person who is an em¬ 
ployee of one of the parties — Effect. 

In order that a clause in an agreement may 
constitute an arbitration agreement within the 
meaning of S. 2 of the Arbitration Act, it is not 
necessary that the words “arbitration”, “arbitra¬ 
tor or “arbitration agreement” should appear in 
the clause, so long as the parties can be found 
to have agreed to allow the matter to be decided 
by a person of their own selection whose deci¬ 
sion was to be final, conclusive and binding on 
them. If the matters in dispute between them 
are left to be decided by a i>crson of their choice 
whose decision is to be final and conclusive, the 
person so chosen or appointed cannot but be 
regarded as an arbitrator despite the fact that 
he is an employee of one of the parties. (Abdul 
Rashid, Ag . CJ. and Abdur Rahman, /.) 
uovernor-General in Council v. Simla Bank- 
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ARBITRATION ACT (1940), S. 2. 

ing and Industrial Co., Ltd. 226 I.C. 444= 
1946 Lah. (Rul.) 450=A.I.R. 1947 Lah. 215. 

-S. 2 (a )—Arbitration agreement—Contract 

notes signed by meyiber of East India Cotton 
Association and sent to another not a member — 
Contract embodying bye-law of Association pro¬ 
viding for compulsory arbitration—If Arbitra¬ 
tion agreement. 

Where contract notes containing a bye-law of 
the East India Cotton Association which provides 
for compulsory arbitration are sent by one party 
to the contract to the other, and the}’ are accepted 
by the other party either by signing the confirma¬ 
tion notes or by his conduct, it would be a suffi¬ 
cient arbitration agreement within the meaning 
of the definition in S. 2 of the Arbitration Act. 
It is absolutely necessary that it should be a con¬ 
firmation note signed by the party receiving the 
contract notes in favour of the other. It is 
sufficient if the Court, on the materials before 
it, is satisfied that there was acceptance by con¬ 
duct. The party so accepting the note would be 
bound by the agreement even when he is not a 
member of the Association, when the other is a 



Bom.L.R. 678=1947 Bom. (Rul.) 212=A. LIU 
1947 Bom. 65. 

~~~ 2 (a) —Arbitration agreement — Signa- 

tur * s °f b oth parties—If essential. 

When S. 2 (a) of the Arbitration Act which 
ennes an arbitration agreement speaks of an 
agreement in writing, all that it means is that 

* e , r ! ns the agreement should be expressed 
in writing and that the agreement should be such 

. a lt: hinds both the parties and that the actual 
signatures of both the parties on the agreement 
re not essential. The agreement may be in the 
orm of a signed document by both the parties 
n aining all the terms or a signed document by 
e party containing the terms and a plain accept- 
ce, signed or orally accepted by the other party, 
r i may be an unsigned document containing the 
eri J} s a submission to arbitration agreed to 
ra y by both the parties. It is sufficient if one 

h submission and the other accepts 

* 1 he acceptance may be by word of mouth 

h e by conduct. ( Mehr Chand Maltafan 
na talshaw, JJ.) Mangal Chand Banwari 

?• Pay are Lal Ram Sarup. 50 P.L.R. 
162 A ' I,R ‘ 1949 E,P ’ 199=4 D ’ L ’ R ’ (Simla) 

T-S- 2 (a )—Arbitration agreement—What 

constitutes. 

Where a trading member of a company main- 
ming an Exchange for the business of buying 
ai j~ selling commodities wrote to the company 
th a Ppl* e d f° r membership in the company 

f Y e undertake that all disputes arising out 
. ea lmgs' effected by us in accordance with and 
subject to the Bye-laws of the Exchange shall 
C 0 *J! tltu te a reference under the Arbitration Act”. 

Held: There was an arbitration agreement in 
view of the terms of the letter. ( Raghubar 
°yal and Akbar Hussain, JJ.) Upper India 
£ugar Exchange, Ltd. v. Haji Habib HIaji 
PiR Mohd. I.L.R. (1948) All. 443. 


ARBITRATION ACT (1940), S. 2. 

-S. 2 (a)— Reference — Validity—No ap¬ 
plication—Statement in Court by Counsel — 
Court recording it upon a rubkar signed by- the 
parties. 

The language of S. 2 (a) of the Arbitration 
Act does not even mention an application. It 
only requires an agreement in writing. So 
where on a statement in Court by counsel re¬ 
corded upon a Court rubkar signed by the parties 
in the presence of the Court a reference is made, 
it is a valid reference to arbitration. 22 A.L.T. 
67, applied. ( Dayal and Agarwala, JJ.) 
Mahomed Yakub Khan v. Sirajul Haq. (1949) 
A.L.T. 288=A.I.R. 1949 A. 771=1949 AAV. 
R. 342. 

-S. 2 (c) —“Civil Court”—If includes — 

Insolvency Court—Power to refer disp-ute to 
arbitration. 

The Insolvency Court is a Special Court and 
not a Civil Court within the meaning of S. 2 (r) 
of the Arbitration Act and it has therefore no 
jurisdiction to make a reference of the disputes 
involved in an insolvency proceeding to arbitra¬ 
tion. After the commencement of the insolvency 
proceedings the person proceeded against has no 
right to agree to a reference to arbitration. 
(Padhye, /.) Mangilal Fateram v. Devicha- 
ran Mangal Lal. I.L.R. (1948) Nag. 535= 
A.I.R. 1949 Nag. 110=1948 N.L.J. 309. 

-Ss. 2 (c) and 31—■" Civil Court” if in¬ 
cludes revenue Court—Jurisdiction to pass decree- 
in terms of award — Test—Reference in respect of 
zamindori and house property—Award only in 
respect of the former—Competency of the Civil 
Court to pass a decree in terms of the award. 

The expression “Civil Court” as used in S. 2 
(c) of the Arbitration Act does not include the 
Revenue Court. 

Having regard to the definition of the word 
“Court” in S. 2 (c) and the terms of S. 31 of 
the Act, the jurisdiction of a Court for passing 
a decree in terms of an award would depend upon 
the questions which form the subject-matter of 
reference to the arbitration and not on the terms 
of the award. Hence, where the reference is in 
respect of both zamindari and house property but 
the award is only in respect of the zamindari pro¬ 
perty by virtue of sub-Ss. (2) and (3) of S. 31, 
the Civil Court has the exclusive jurisdiction to 
entertain an application for passing a decree in 
terms of the award and ordering it. ( Malik and 
Prasad, JJ.) Bithal Das KhAnna v. Shri 
Nath Das Khanna. I.L.R. (1948) A. 10= 
A.I.R. 1949 A. 360=1947 A.L.T. 594. 

-Ss. 2 (c), 21 and 41 —‘Court”—If in¬ 
cludes appellate Court—Power of appellate Court 
j to refer disputes to arbitration. 

“Court” as defined in S. 2 (c) of the Arbitra¬ 
tion Act does not include an appellate Court, and 
there is nothing in that Act which enables an 
appellate Court to refer to arbitration the mat¬ 
ters in dispute between the parties. ( Mukherjea 
and Sharpe, JJ.) Abani Bhushan Chakra- 
borty v. Hem Chandra Chakraborty. I.L.R. 
(1946) 2 Cal. 492=227 I.C. 168=50 C.W.N. 
838=81 C.L.J. 289=1946 .Cal. (Rul.) 428= 
A.I.R. 1947 Cal. 93. 
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-S. 3 —Appointment of tii'o arbitrators in 

absence of provision in arbitration agreement — 
Validity—Arbitrators appointing umpire beyond 
time mentioned in Cl. (2) of First Schedule — 
Jurisdiction of such umpire — Acquiescence or con¬ 
sent of parties — Effect of. 

Under S. 3 of the Arbitration Act, unless 
there is an express provision in the arbitration 
agreement itself to the contrary, the reference 
must he to a single arbitrator. Where the parties 
who did not realise the legal implications of their 
arbitration agreement which did not contain any 
provision as to how many arbitrators should be 
appointed, appointed two arbitrators, one nomi¬ 
nated by each, and the two arbitrators appointed 
an umpire beyond the time mentioned in Cl. (2) 
of the First Schedule, the appointment of the 
umpire is invalid even assuming that the appoint¬ 
ment of the two arbitrators was valid. Jt is a 
fundamental rule that a judgment of Court or 
of an arbitrator or of an umpire without juris¬ 
diction is a nullity. Here, there is an inherent 
incompetency in the umpire to deal with the 
matter as an umpire and no consent of parties 
would confer upon him any jurisdiction to make 
an award. By reason of the limitation imposed 
by statute the so called umpire has no jurisdiction 
to determine the disputes between the parties and 
neither acquiescence nor express consent of the 
parties can confer jurisdiction upon him. More¬ 
over, estoppel cannot be invoked against the 
mandatory provisions prescribed by a statute. 
(Chatterjee, J .) Harack Chand Damani v 
Ramsarup Lakkar. 85 C.L.J. 232. 

-;S. 5 —Application for leave to revoke 

authority of arbitrator—Material consideration for 

A material consideration for the Court as to 
the order it will make on an application for leave 
to revoke the authority of an appointed arbitrator 
is the time when the application is made. If it is 
made at an early stage of the arbitration proceed¬ 
ings, the Court will more readily grant leave to 
revoke, assuming always that a good case for 
revocation is shown. Where however the appli¬ 
cation is not made at an early stage, and the ap¬ 
plicant knowing about the defect in the arbitra¬ 
tor s qualification or in the proceeding before him 

.. , case to him, the Court will not be 

disposed to grant leave to revoke the authority 
of the arbitrator. ( Batter jee, J.) Kanoria 
Brothers v. Hindusthan General Produce 
Co., Ltd. 86 C.L.J. 140. 

Ss. 8 and 9 — Applicability—Arbitration 
agreement providing for reference to appointed 
arbitrators. 


If in an arbitration agreement provision is 
made for reference to appointed arbitrators the 
procedure to be followed in a case where the 
appointed arbitrator refuses to act or is incapable 
of acting or dies, is laid down in S. 8 of the 
Arbitration Act The procedure laid down by 
S. 9 of the Act has no application to an arhitra- 
tmn agreement which provides for a reference to 
appointed arbitrators as distinguished from 

^c a /r rS *° b <: ^Pointed. 56 C. 848, ref. to. 
(O Sullivan and Thadani , JJ.) IIariram Khia- 


ARBITRATION ACT (1940), S. 10. 

ram v. Gobindram Rattan Chand. A.I.R. 
1949 Sind 24. 

-Ss. 8 and 9— Scope—Failure of arbit¬ 
rator to signify his acceptance of his appointment 
within one month of request by one of the parties 
— Effect—Arbitrator purporting to act after¬ 
wards and giving award — Legality. 

Where an arbitrator nominated by the parties 
fails to signify his acceptance of the office within 
one month of a request from one of the parties 
it amounts to a refusal to act as arbitrator. It 
may be open to such an arbitrator to change his 
mind after he had expressed his refusal so to act 
but his change of mind must be at a time when 
he is at liberty and in a position to do so (that 
is within one month of the request by the party). 
He cannot purport to act as adjudicator after the 
expiry of the one month and any award passed 
by him will be invalid and of no effect. ( Gentle, 
C.J. and Tyagarajan, J.) Venkatanaranayya 
v. Lakshmidevamma. (1947) 2 M.L.J. 520. 

-S. 8 (2)— Appointment of umpire — Juris¬ 
diction of Court — Notice under sub-S . (1) (c) — 
If condition precedent. 

Under S. 8 (2) of the Arbitration Act the 
Court is not competent to appoint an umpire in 
the absence of any notice on the arbitrators as 
required by S. 8 (1) (r). To give jurisdiction 
to the Court to act under the said section it is 
essential that as a condition precedent a notice 
should be given. (Majumdar, J.) Governor- 
General in Council v. Bilash Singh. 52 
C.W.N. 54. 

- S. 9 —Appointment of arbitrator by party 

—When complete. 

The appointment of an arbitrator by a party is 
not considered complete until it has been notified 
to the other side. (Batterjee, J.) Dominion of 
India v. Kalyan Kumar. 53 C.W.N. 180. 

-S. 9 —Formal appointment of sole arbitra¬ 
tor—Necessity for. 

Under S. 9 of the Arbitration Act unless there 
is a formal appointment in the words of Cl. ( b ) 
of that section the arbitrator appointed by one 
party cannot arrogate to himself the functions of 
a sole arbitrator on the refusal of the other party 
to appoint an arbitrator. ( Teja Singh and 
Achhru Ram, JJ.) IIarichano v. Lachhman 
Das. 50 P.L.R. 57=A.I.R. 1948 E.~P. 11= 
2 D.L.R. 956. 

-S. 9 (b)— Appointment of sole arbitrator 

—Condition pre-requisite. 

The power to a party to appoint a sole arbitra¬ 
tor has been conferred by S. 9 ( b ) of the Arbi¬ 
tration Act and the pre-requisite condition for 
exercise of that power is that the other party 
fails to appoint an arbitrator for fifteen clear 
days after the service of a notice in writing to 
make the appointment. The appointment of a 
sole arbitrator before this time is bad, and an 
award by him is invalid. 9 I.C. 178, relied on. 
(Batterjee, J.) Dominion of India ?». Kalyan 
Kumar. 53 C.W.N. 180. 

--Ss. 10 (2), 14 and 17— Award signed by 

fourteen out of fifteen arbitrators — Validity — Ap¬ 
plication to set aside award barred by time — 
Right to resist filing of award. 
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ARBITRATION ACT (1940), S. 14. 1 ARBITRATION ACT (1940), S. 14. 


According to the provisions of S. 10 (2) of 
the Arbitration Act a reference must he regard¬ 
ed as one expressly containing a provision that 
the award of the majority shall prevail when 
there is no provision to the contrary in the re¬ 
ference. In the absence of such a provision, when 
all the fifteen arbitrators were present and 
took part in the deliberations preceding the mak¬ 
ing of the award but only fourteen signed the 
award it cannot be said the failure of one of the 


-S. 14 —Notice as contemplated by—When 

to be given. 

Where a notice is given by the arbitrators 
before the award was signed it is obviously not 
a valid notice for according to S. 14 ( 1 ) of the 
Arbitration Act, the arbitrators must sign their 
award and then give notice in writing to the 
parties of the making and signing thereof. 
{Davies.) Ram Swaroop v. Phool Chand. 1946 
A.M.L.J. 41. 


arbitrators to sign the award is fatal to its vali¬ 
dity by reason of S. 14 of the Act. 

A. party barred by limitation from making an 
application to set aside an award cannot either 
resist the filing of the award or show grounds 
upon which the award can be set aside. {Clark, 

xiKrVi' v ' J° SEPH - 61 L.W. 394=1948 M. 
W N 476=A.I.R. 1948 Mad. 512=(1948) 1 
M.L.J. 376. 


“ 14 —Application for filing award—If 

can be thrown out by Court suo motu as collusive 
when no such plea is raised by the parties. 

Where an application is made under S. 14 of the 
rbitration Act for filing an award in Court the 
t-ourt cannot in the absence of a plea or issue 
suo motu hold that the reference and the award 
well as the proceedings before the Court were 

- Ve ' Court cannot raise such a plea 

nich is one of fact suo motu. It may be that 

if e *if WarC * proceedings are collusive; but 

• are ^ e y have to be found by a Court 
in subsequent proceedings on a plea raised by 

r , P artle s an d on evidence which may be led in 

tv ltl S^ tl0n * {Abdur Rahman, J.) Sobha 
uevi z, f aq JR Chand. 1946 Lah. (Rul.) 418= 
225 I.C. 166=A.I.R. 1947 Lah. 24. 


1 p®’ 14 ■Award filed into Court by arbitra- 

, versons not parties either to the agreement 

t r ^ eTe i nCe or *° award—Power of Court 

m r* 2 * *** necessary parties under O. 1 , R. 

Ill, Civil Procedure Code. 

The Court’s powers of interference regarding the 
^ >ass . ec ^ by arbitrators is limited in scope, 
the Court is not competent to go into the merits 
or otherwise of the decision but entitled only to 
c ^ rec ^ any obvious error or patent mistake or any 
other error which would appear on the face of 
he award. The Court will not be competent to 
adjudicate upon any matters which are contained 
m the decision even as between the parties to the 
reference and a fortiori it cannot go into matters 
hot covered by the reference which may be raised 
by third parties to the reference. Therefore, 
^hough it cannot be laid down as a formal proposi- 
uon of law that O. 1, R. 10, Civil Procedure 
Lode, could not be absolutely inapplicable to a pro¬ 
ceeding before the Court under the Arbitration 
Act, the Court has no power in a petition filed by 
the arbitrators under S. 14 of the Act, for filing 
an award, to add as necessary parties under O. 1 , 
R- 10 of the Code, persons who were eo nomine 
not parties either to the agreement of reference 
or to the award. {Krishnaswami Nayudu t /.) 
Subram anian v. Vasudevan Chettiar. 63 L. 
W. 174=A.I.R. 1950 Mad. 488=(1950) 1 M. 
L.J. 237. 


-S. 14— Scope — Compliance—Notice of fil¬ 
ing of award—Service on advocate—If valid and 
proper service. 

Under S. 14 of the Arbitration Act it is the 
statutory right of a party to be personally served 
with notice of the filing of the award and service 
except personal service is not a proper service. 
Knowledge of the filing of the award acquired 
otherwise than in the way prescribed by S. 14 
cannot be deemed to be proper service of a notice 
of the award. Service of notice on the advocate 
cannot be regarded as valid service under S. 14. 
{Thadani, J.) Holaram Verhomal v. Gover¬ 
nor-General in Council. I.L.R. (1946) 
Kar. 459=A.I.R. 1947 Sind 145. 

-S. 14—Scrutiny of award—Power of 

Court. See Arbitration—Award—Validity. 48 
P.L.R. 377. 

-S. 14 (2 )—Applicability and scope — Juris¬ 
diction to direct award to be filed in Court—Basis 
of—Agreement in writing — Necessity. 

Under the Arbitration Act, 1940, the only pro¬ 
cedure prescribed for filing an award is that con¬ 
tained in S. 14 (2) of the Act. “Arbitration 
agreement” as defined in S. 2 {a) does not in¬ 
clude a parole or oral agreement to refer to five 
panchas. There is no provision in the Act which 
expressly applies to an agreement to refer a dis¬ 
pute to more than three arbitrators. Chapter II 
of the Act will apply only when there is an agree¬ 
ment in writing. The existence of an agreement 
in writing is therefore the foundation of the 
jurisdiction of the Court to direct the arbitrators 
under S. 14 (2) to cause an award to be filed 
in Court. {Agarwala, C.J. and Meredith, J.) 
Gauri Singh v. Ramlochan Singh. 29 P.L. 
T. 105=A.I.R. 1948 Pat. 430=3 D.L.R. 

(Pat.) 26. 

- S. 14 (2 )—Application to file award by 

one of arbitrators—If maintainable. 

Under S. 14 (2) of the Arbitration Act, it is 
not necessary that an application to file the award 
should be made by all the arbitrators. Any one 
of them on behalf of himself and the others can 
file the award. [I.L.R. (1945) Nag. 323, 5 
R. 171 and 1914 Sind 90, rel. on. 23 P. 719, re¬ 
ferred to.] {Sarwate, J.) R. K. Mishra v. 
Kundan Lal. I.L.R. (1949) Nag. 272=A.I. 
R. 1949 Nag. 349=1949 N.L.JL 408. 

Ss. 14 (2) and 38— Arbitrators* fees — 
Power of Court to compel party to pay before 
filing of award—Special contract between parties 
for each to pay his proportionate share—Effect of 
—Remedies open to party paying his share. 

Whether S. 14 (2) or S. 38 of the Arbitration 
Act applies to a case, a party to an arbitration can¬ 
not have the award filed unless he pays off the 
balance of the fees due to the arbitrators. The 
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Act does not provide that if any of the parties 
does not pay his share of the arbitrators’ fees, 
the Court has power to compel him to do so by 
means of an interim order at the instance of an¬ 
other party who has paid his share and wants to 
have the award filed. 

A provision in a special contract between the 
parties that each will pay his proportionate share 
of the arbitrators' fees and if any party fails to 
pay or no party pays, the costs will come out of 
the estate, means no more than that the parties 
will not be j>ersonally responsible for the costs 
which will come out of the estate. In any event, 
the provision only means that there will be a direc¬ 
tion for the cost to come out of the estate in the 
ultimate decree and it does not and cannot mean 
that during the progress of the suit or the progress 
of the arbitration proceedings, the Court will have 
power to make interim order directing, as it were, 
specific i>erformance of the contract between the 
parties. 

The Act provides for two remedies and two re¬ 
medies only. One is that the party who wishes 
the award to be filed can have his wish fulfilled by 
paying the costs himself. The recovery of the 
costs from the remaining parties must form the 
subject-matter of the separate proceeding or may 
perhaps be adjusted at the time of passing the 
final decree. The other remedy is that if it is 
found that the arbitration is being brought to 
nothing by the recalcitrance of one of the parties 
who is refusing to pay his share of the arbitrators’ 
fees, the person aggrieved may well make that a 
ground for an application for superseding the 
reference. ( Harries, C.J. and Cliakravartti, J.) 
Shib Krishna Tarafdar v. Sunil Kumar. I.L. 
R. (1949) 1 Cal. 482=A.I.R. 1949 Cal. 189. 

-S. 14 (2 )—Compliance with—Necessity 

Court passing decree on award before expiry of 
time for filing an application to set aside award — 
Decree passed without jurisdiction. 

If a decree is passed by a Court on the award 
of an arbitrator before the expiry of the time for 
making an application to set aside the award, then 
such a decree should be deemed as passed with¬ 
out jurisdiction. 

In a suit a reference was made for arbitration 
and when the award was received by the Court 
the pleaders of both parties were present while the 
defendant alone was absent and the Court forth¬ 
with passed a decree confirming the award, though 
the defendant’s pleader asked for an adjournment. 

Held, that the period of thirty days for filing 
objections not having expired the Court was not 
justified in passing the decree and therefore the 
matter should be remanded to the lower Court 
for adhering to the procedure under S. 14 (2) of 
the Act. ( Horwill, J.) Appa Rao v. Moham¬ 
mad Hanf.i:f. 61 L.W. 561=4 D.L.R. (Mad) 
45=A J.R. 1949 Mad. 256=1948 M.W.N (y D 
=(1948) 2 M.L.J. 236. 

--S. 14 (2)— Non-service of notice of 

award—New plea in revision—Permissibility. 

A point as to non-service of notice of the 
filing of an award under S. 14 (2) of the Arbit¬ 
ration Act, cannot be raised for the first time in 
revision. ( Thadani, C.J. and Ram LabJiaya, J.) 


Mafizuddin Bhuyan v. Alimuddin Bhuyan. 
A.I.R. 1950 Assam 191. 

-S. 14 (2 )—Parties present at time of 

filing of award — Notice, if may be dispensed with. 

Under S. 14 (2) of the Arbitration Act, the 
Court must give notice to the parties of the filing 
of the award. The notice, of course, need not 
necessarily be in writing but may be given orally 
if the parties are present in Court at the time 
of the filing of the award. But such verbal 
notice must be given explicitly and cap not be 
implied from the order recording the filing of 
the award in the presence of the parties. ( Teja 
Singh and Achhru Ram, JJ.) Mari ChAnd v. 
Lachhman Das. 50 P.L.R. 57=A.T.R. 1948 
E.P. 11=2 D.L.R. 956. 

-S. 14 (2 )—Pencil or pen notes of evi¬ 
dence—If necessary to be filed. 

Pencil or pen notes of evidence when there is a 
formal minute of the evidence and proceedings 
before the arbitrator, do not require to be filed 
having regard to the language used in S. 14 (2) 
Arbitration Act. 1 Luck. 139, Dist. 
(Mukharji , /.) Haji Ebrahim Kassam Co- 
chinwalla v. Northern Indian Oil Indus¬ 
tries, Ltd. 85 C.L.I. 176. 


u leaving unacicrminca mat¬ 
ter referred to arbitration—Duty of Court. 

It is well-settled that the award of an arbitra¬ 
tor must be a final decision on all matters requir¬ 
ing his determination and that it is the duty of 
the arbitrator to decide all the matters referred 
to him. If he does not decide all the disputes, he 
commits a breach of duty. If the award has left 
undetermined any of the matters referred to arbi¬ 
tration, it is the duty of the Court in a proper 
case to remit the award or the matters so left un¬ 
determined to the arbitrator for reconsideration. 

( Bachawat , J.) Barindra Kbishna Deb v 
Lani Sankar Sarkar, 54 C.W.N. 796. 

- —Ss. 16 and 30—Remitting award and set- 
mg it aside Grounds. See Arbitration Act 

S ' 37 (I) ANI> (3) - (1048 ) 2 M. 

- —s. 16— Revision—Order remitting award 

for reconsideration—Revision—If open. Sec C. 

F. Cook, S. 115. I.L.R. (10-16) Kar. 21. 

———-S. 16 (1 )—Remittal of award on grounds 
nJZ °- e m justified — Plea, if 

can he taken in appeal. 

V a s ' ,it f( ? r Petition referred to arbitration 

uC T, r T ,Ucd , th< i award ‘he ground that 
r " as . no * f' car . whether every individual sale in 
respect of the items in suit were considered by 
he arbitrator. As the plaintiff did not turn up 

U; or rctl "; netl ‘he award to Court, which 

, the arbitrator and the plaintiff 
Phel 1 the award. On ap,>eal it was held that 
a, a " ar<1 became void under S. 16 (3) of the 

m/tiv’ ^ t l lc ( - ourt col, H not remit an award 

! 10t contcrn Plated by S. 16 (1) of 
• c *. \ u ' . was °pen to the parties to plead 

»;s!4 ,c .i;; r r:s- v $ 

MX 0 )'«2. VVAK - m " 
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-S. 16 (1) (c)—Power of Court to remit 51 C.V'.N. 563. 

award—Non-registration of award—If ground for -S. 17 —Decree not in excess of azoard — 

remitting. [See Q.D. 1941—1945, Vol. I, Col. Revision—Validity of award—If can be challeng- 
135.] Nanibala Shaha v. Ram Gopal Shah a. ed — C. P. Code, S. 115. 

I.L.R. (1945) 1 Cal. 454. When the decree is not in excess of the award. 

-S. 17 —Applicability and scope — Applica - objections to the validity of the award cannot, he 

turn for judgment on award—Plea that azvard can - urged in revision against the decree. [29 C. 157 
not be filed—If open when period for setting aside (P.C.), 14 L. 165, 1935 Pat. 16, 7 Luck. 642, 
has expired. 1933 Oudh 327 and 1943 Oudh 304, rel. on.] 

When a party has debarred himself from apply- (Sarwate , J.) R. K. Mishra v. Kundanlal. 

ing to set an award aside within the time limited I.L.R. (1949) Nag. 272= A.I.R. 1949 Nag. 

by Art. 154, Limitation Act, he cannot come to 349=1949 N.L.T. 408. 

the Court and point out to the Court the grounds S. 17 and C. P. Code, S. 115 —Passing 

on which the Court should set aside the award of decree on award before period allowed for 

itself under the powers reserved in the earlier i filing objections thereto had expired—Illegal exer- 
part of S. 17, Arbitration Act, in defence to, an 1 cise of jurisdiction—Proper remedy of aggrieved 
application by the other party to the Court for a party. 

judgment in terms of the award. ( Blagden, J.) Where a decree was passed on an award be- 
Umadutt Nemani v. Chandrao. 230 I.C. 252= fore the expiry of the period of 30 days from 
1947 Bom. (Rul.) 243=A.I.R. 1947 Bom. 94= the date of the service of the filing of the award 
48 Bom.L.R. 675. allowed for filing objections thereto, on a ques- 

--Ss. 17 and 39— Appealability—Dismissal tion as to the proper remedy of the aggrieved 

of objections to filing of award and passing of 

decree in terms of azvard. Held: The order passed was one without juris- 

On an application for the filing of an award, diction and in such a case an appeal does not 
objections raised thereto that there was no valid an( ^ the on U remedy of the aggrieved party 
reference at all were dismissed and a decree in an application under S. 115, C. P. Code. ( Sat- 
terms of the award was passed. On the question yonarayana Rao, /.) Krishnamma v. Chennay- 
whether an appeal lay against this under S. 17 Y *- 1^48 M.W.N. 607=A.I.R. 1949 Mad. 
or S. 39 of the Arbitration Act. 276—4 D.L.R. (Mad.) 60=61 L.W. 571= 

Held: . An appeal could not lie under S. 17 (1948) 2 M.L.J. 365. 
because, it was not on the ground that the decree ’ Ss. 19 and 20 —Award made upon refer- 
was in excess of the award but only on the ence under S . 20 (4) set aside—Reference not 
ground that there was no valid reference. But an expressly . superseded—Arbitration agreement—If 
appeal preferred can be deemed to be one under remains in force. 

S. 39 of the Act as one from an order refusing . By the operation of S. 20 (5) of the Arbitra- 
to set aside an award. I.L.R. 47 All. 743; tion A ct, the provisions of S. 19 of the Act are 
I.L.R. (1940) 2 Cal. 551; I.L.R. 9 Luck. 73, applicable to a case falling under S. 20, where 
rel. on. (Mushtaq Ahmed and Desai, JJ.) there is no pending suit, but the agreement to refer 
Ram Alam Lal v. Dukhan. 1950 A. # W. R. has been filed in Court. Under S. 19 the Court 
304=A.I.R. 1950 A. 427=1950 A.L.J. 249. has power, when it sets aside an award made upon 

--—S. 17 —Award against joint Hindu family reference under S. 20 (4), to supersede the refer- 

business in its trading name — Judgment, whether ence and thus avoid the arbitration agreement. It 
can be passed against members individually or follows that where a Court, while making an 

against their karta. order under S. 19 does not expressly supersede 

An award for or against a joint Hindu family the reference and direct that the arbitration agree- 
business in its trading name is a perfectly good m cnt shall cease to have effect, it must be deemed 
award, and judgment may be passed upon such an to have declined to exercise the power, and conse- 
award under the Arbitration Act. If, upon an Qtiently that the arbitration agreement notwith- 

award in favour of or against a joint Hindu standing that it has been filed in Court, still re¬ 

family business in its trading name being filed in mains 9*. force according to its tenor, not 
Court, notice is issued and served on the individual on ly with respect to the difference which was 
members of the joint Hindu family or on the karta re ^ e !7j. ar bitration, but also with reference 
as such the Court can under S. 17 of the Act to a ll disputes between the parties which properly 
proceed to pronounce judgment for or against * a “ within the agreement. ( Cornelius , /.) Ab- 
the members or the karta as the case may be. DUL Hakim Khan v. Chairman, Lahore Im- 
The trading name of a joint Hindu family Trust. Pak.L.R. (1949) Lab. 789= 

business is the compendious mode of describing * Lah. 32. 

the members and an award in the trading name -S. 20—Agreement lost or destroyed—If 

is in reality an award in the name of all the mem- can be ordered to be filed. [See Q.D. 1941—1945, 
bers. Therefore a judgment in the names of all Vol. I, Col. 137.] Duni Chand Ram Parkash 
the members is quite in accordance with the v - Pbem Chand Maya Dass. 221 I.C. 485= 
award. The karta under the Hindu law repre- 1946 Lah. (Rul.) 105. 

sents and stands for all the members and there- ---S. 20— Applicability—Contract—Arbitra- 

fore a judgment for or against the karta is in tion clause—Frustration by Government Notifi - 
reality a judgment for or against the whole family cation—When effected—Procedure—Refcrence to 
and as such is in accordance with the award, arbitration—Right to apply for—Ouestion of fru - 
{Das, J.) Munshilal & Sons v. Modi Bros, siration—Jurisdiction to decide—Duty of Court 
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The respondent entered into an agreement with 
the api>ellant Firm for supply of certain hales of 
cloth of specified description on certain future 
date. The contract was settled on 6th February. 
1943, and delivery was to he made in the months 
of February to June, 1943. There was a clause 
in the agreement by which all disputes in respect 
or with regard to the contract were to he settled by 
arbitration. On 26th May, 1943, a notification, 
No. 417, C. S., was issued by the U. I*. Govern¬ 
ment dealing with piece goods falling under the 
U. P. Cotton Piece Goods Futures and Options 
Prohibition Order, by which it was declared that 
no cotton piece goods shall be delivered no 
margin shall be paid or received under any con¬ 
tract relating to such piece goods unless at the 
time when such delivery or payment fell due both 
the parties thereto agreed to such delivery or 
payment. 

Disputes having arisen between the parties 
regarding the carrying out of the contract, the 
respondent on 31st May, 1946, filed an application 
under S. 20 of the Arbitration Act, praying that 
the agreement be filed in Court and a reference 
be made to arbitration; on the same date the 
respondent also filed an application under S. 33 
of the Arbitration Act pleading that the matter 
should not be referred to arbitration and for an 
order that the agreement had become unlawful 
and stood rescinded in view of the frustration ol 
the contract by reason of the Government Notifi¬ 
cation, dated 26th May, 1943, 

Held, (1) that the Notification in question did 
not declare all contracts of the nature to be un¬ 
lawful and unenforcible but the only effect of 
the notification was that either party could resile 
from the agreement and if either party did resile 
from the agreement the contract was then to 
come to an end, but the contract could only 
remain in force and be operative only with the 
consent of both parties; (2) the question whether 
the contract had come to an end or not depended 
upon proof of the fact whether either party had 
decided to resile from it; (3) that the contract 
had not therefore been frustrated, and there was 
no immediate termination of the contract as to 
all matters and disputes which had not already 
arisen; and (4) that therefore the arbitration 
clause remained binding and operative and did 
not come to an end. 

Held, further, that the contract not having 
become void or impossible of performance, the 
agreement could be filed in Court and the matter 
had to be referred to arbitration as provided by 
the arbitration clause in the agreement. 

The question, however, whether at the time 
when the delivery fell due both the parties had 
agreed to such delivery, was one of fact which 
should not be decided by the Court, but should 
be properly left to the arbitrators to decide 
Where there were matters of fact which had to 
be gone into before it can be said that the con¬ 
tract had come to an end, the arbitration clause 
was operative and binding. Only when, on the 
admitted facts in the pleadings of the parties, the 
Court could come to the conclusion that the perfor¬ 
mance of the contract had become impossible or 


unlawful and that therefore the contract had be¬ 
come void under S. 56, Contract Act, would the 
arbitration clause also become void along with 
the contract and not otherwise. [1948 Cal. 257, 
ref.] (Wanchoo and Bhargava, JJ .) Lachmi 
Narain Anand Swaroop v. Rajaram Ramesh 
Chand. I.L.R. (1950) A. 215=4 D. L. R. 
(All.) 203=1949 A.W.R. 509. 

-Ss. 20 and 34— Applicability—Matter re- 

; quired under statutory provision to be submitted 
to arbitration of specified person, arising in pend¬ 
ing suit—Power of Court to refer it to such 
I person. 

An Electric company instituted a suit against a 
Municipal Committee claiming among other items 
the cost of the service lines furnished by it for 
1 the purpose of street lighting. On the company 
raising the plea that by virtue of Cl. 6 (3) of the 
Schedule to the Electricity Act the cost of the 
i service lines was a matter which could only be 
determined by the Electric Inspector, the Court 
directed that the dispute so far as it related to the 
cost of the service lines should be referred to the 
Electric Inspector. It was contended on 
behalf of the committee that since the matter had 
arisen in the course of a pending suit, the Court 
had no authority to act as it had done, as the 
sole provision in the Arbitration Act covering a 
case of this kind was that contained in S. 34 
under which all that the Court could do was to 
stay the proceedings to enable the parties to make 
the reference. Overruling that contention, 

Held, (1) that S. 34 of the Arbitration Act 
applied only in a case where the Court itself had 
jurisdiction to decide the matter, but allowed it 


to go to an arbitrator on account of an existing 
arbitration agreement, and in view of the other 
circumstances of the case. This section obviously 
had no application where the Court had no juris¬ 
diction to deal with t^ie matter before it, by 
reason of a statutory provision that such matter 
should be submitted to the arbitration of a 
specified person and should be decided by him. 

07) That the case fell clearly under S. 20 of 
the Arbitration Act, all the necessary conditions 
lor its application being present. The parties had 
not, qua Cl. 6 (3) of the Schedule to the Electri¬ 
city Act, entered into any arbitration agreement, 
but by virtue of S. 46, the provision in Cl. 6 (3), 
was to bo deemed to be an arbitration agreement 
and to be applied as such. This provision existed 
prior to the institution of the suit, and a dispute 
had clearly arisen between the parties to which 
it applied. L he application by one party that the 
Court should apply this provision was, in the 
circumstances, equivalent to an application under 
sub-S (1). Sub-Ss. (2) and (3) contained 
procedural provisions, which might be deemed to 
>e satisfied in a case where such an arbitration 
agreement was invoked by either party to a pend- 
lng suit for the application need not in that case 
*e numbered and registered as a suit, nor was it 

Hv^n S tI y n tlat sc . parat , e notice of should be 
rw c i C ar V C .x wI , 1 ? were al ready before the 
of tbn Sll f -" S * whlch was the operative part 
°JJ C scc \'? n als ? a PPhed in the case, for the 

alid tbe COl, L l -f n ? t be dcfcated by showing cause, 
and the arbitrator was a person specified in the 
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enactment, vis., Cl. 6 (3). The only ground upon 
which doubt might be entertained regarding the 
applicability of S. 20 of the Arbitration Act to a 
case like "the present was that that section was 


preceded by a cross heading which ran as 
follows:—“Arbitration with intervention of a 
Court where there is no suit pending”. But these 
words were not to be construed as words of limi¬ 
tation upon the operation of the section. The 
provisions of the section are of exclusive appli¬ 
cation to a case like the present, and in those 
circumstances it was unnecessary to refer to the 
cross-heading for the purpose either of under¬ 
standing the section or of applying it. 

(in) That the provision in S. 36 (3) of the 
Electricity Act providing for an appeal from the 
decision of the Electric Inspector to the Provin¬ 
cial Government could not cause any difficulty in 
the way of the Court assimilating the final deci- 
s ion upon the reference in its decree in the suit, 
which included oother reliefs besides the relief in 
relation to the cost of the service lines. ( Cornelius, 
Municipal Committee, Fazilka v. Faztt 

Lah El m mC S . UPPLY Co ' Lm A I R - U47 

~ 8. 20 (4 )—'Refusal of arbitrator named 

in agreement to act—Effect of—If makes agree¬ 
ment ineffectual. 

Under S. 20 (4), Arbitration Act, the autho- 
y ot the Court has been considerably widened. 
reviously the Court was not entitled to fill up 
e pace of an arbitrator who had refused to act, 
ut now if the arbitrator named in the agreement 
ec ined to act, the Court could ask the parties to 

person as arbitrator, and if the 
parties still could not come to an agreement, the 

UDUrt could appoint another arbitrator. In other 
/• s> omission or failure on the part of the 
„ 7 ra ? r i* a PP°i n ted by the parties would 
make the agreement wholly ineffectual, but 
x* Agreement could still be kept alive by the par- 

Jf caI t a A r , ee U ent » and faiIin S that, hy the Court 
r ’ (Mahomed Sharif, /.) Yar Mahomed 

H a U t A JJ Sarwar. Pak.L.R. (1950) Lab. 
285rrA.I.R. 1950 Lah. 145. 

7. 7® s * 21 to 25—Applicability—Oral refe- 

ce by parties to suit to arbitration by fudge — 
judge—if becomes arbitrator—Decision—If award 
r^ PP ?on ab 7 Ilty - l See Q- D - 1941-1945, Vol. I, 
T r' u 138 ; , R - Dalal v. R. S. Jamadar. 
l-R.R. (1945) Bom. 744. 

7 7. '8- 21— Applicability—Execution pro- 

ceeatngs Power of Court to refer dispute in exe¬ 
rtion to arbitration. 

Arbitration Act is not inapplicable to pro- 
W mg s. in execution, and a civil Court execut- 
g a decree has therefore jurisdiction to refer 
ais P ute arising in execution to arbitration. The 
award can be recorded as an adjustment of the 

comT U ” der °; 21 * R - 2, C. P. Code or as a 

r*r«5£ n ?5 e » und , er „ 23 - . R - C. p. Code. 
\Malik, C.J. and Bind Basni Prasad, 7.) Munni 

*P S T H ™ Rrasad - I L.R. (1948) A. 629 

« ,4i L A J '« D L R ' <A ' L) «= A - 

Q.- D—7 
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--—S. 21— Applicability—Proceedings under 

S. 12, JJ. P. Agriculturists’ Relief Act — Refe¬ 
rence to arbitration — Permissibility. 

Proceedings under S. 12, U. P. Agricultu¬ 
rists’ Relief Act are proceedings in a suit before 
a Civil Court to which the Arbitration Act 
applies; and lienee a reference to arbitration of 
the dispute between the parties to such proceed¬ 
ings is competent and lawful. (Malik, C.J. and 
Bind Basni Prasad, J.) Balram Singh v 
Dudh Nath. I.L.R. (1948) A. 363—A.I.R. 
1949 A. 100=3 D.L.R. (All.) 12=1948 A.L. 
J. 296=1948 A.L.W. 239=1948 O.W.N. 244 
—1948 A.W.R. (H.C.) 328. 

---S. 21 —Award deciding dispute forming 

subject-matter of suit without order of reference 
—Whether can be given effect to—C. P. C., 

O. 23, R. 3. 

An award made under a written arbitration 
agreement deciding the disputes forming the 
subject-matter - of several pending suits without 
an order of reference by Court cannot be given 
effect to or acted upon either under O. 23, R. 3, 
C. P. C., or under the Arbitration Act. (Das, 
/.) I. G. H. Ariff v. Bengal Silk Mills, 
Ltd. I.L.R. (1945) 2 Cal. 70=A.I.R. 1949 
Cal. 3 d0. 

—-—S. 21—“Interested” party—Meaning of. 

The words “parties interested” in S. 21, Arbi- 
tration Act are not confined to parties who are 
claiming something in their favour and do not 
cover a case where a party is pleading against his 
own interest. Although the action of a party to 
a suit would be detrimental to his own interest 
he is nonetheless “interested” in the decision of 
the matter in difference, arising between the 
parties to the suit. (Ghularn Hasan, J.) Ram 
Harakh Singh v. Mumtaz Husain. 4 D.L 
R * JO^A.I.R. 1949 A. 679. 

~ S ‘. 21 —Jurisdiction of Court to refer 
matrimonial dispute for the decision of arbitra¬ 
tors. [See Q.D 1941-1945,’ Vol. I, Col. 136.] 
Kamudamma V. Kasi Naidu. I.L.R. (1946) 
Mad. 134. 

——S. 21—Reference to arbitration^-Agrec- 
™ ent f>f oil parties—If necessary—Parties “inte¬ 
rested —Meaning of. 

; S .- 21 ° f the Arbitration Act does not lay down 
that all the parties to a suit must refer the matter 

to arbitration; it only provides that any matter in 
difference shall be referred to arbitration by all 
the parties interested in a suit. The question 

of he fact am? ar 7 ls , interested in the suit is one 
h nof J d - ° f . su . b , stance and not of form . It 

narw is i" Vanab ' e rule . ‘bat every necessary 

mates of ^ff SSan y i 3 " lnterested Party in all 
-ate dlfference between those actively liti- 
• There may be cases where a person 

partv b< in a Party and yet not an interested 

tween Them® 1 any matter in diff erence be- 
iteested ma ? may be ** P arte and yet 

(Abdur d P 7 Hm " leanin S' of the section. 

Bakhstt R ™T’n L, MADAN Lal Nabi 

=48 P L I In' PH 1946 Lah - (R«l-) W 
= L.IL 377=A.I.R. 1947 Lah. 177. 

—PnwiTr J atl u . 41 —Reference to arbitration 

Act Ss 7 f appellate Court See Arbitration- 
Act bs. 2 ( c ) 21 and 41. SO C.W.N. 838. 
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-S. 21— Scope — Reference—All parties in¬ 
terested not joining—Effect on award—-Subse¬ 
quent ratification by party not joining If vali¬ 
dates reference and award. . . 

Where all the parties interested do not join in 
the reference to arbitration, the award given in 
such arbitration is invalid, and the mere fact that 
the party not joining in the reference has re¬ 
mained ex parte would not render the award 
valid. Subsequent ratification by such party 
would not validate the reference which is void at 
its inception and the award thereon. The con¬ 
sent of all the parties is the foundation of the 
Court’s jurisdiction to make an order of refe¬ 
rence. [1926 All. 238; 1925 Mad. 621; 1933 
Oudh 384; 1938 Oudh 154, rel. on.] ( Ghulatn 
Hasan, J.) Ram Harakh Singh v. MumtAz 
Husain. 4 D.L.R. (All.) 70=A.I.R. 1949 
A. 679. 

-S. 21—Scope—Suit for declaration of 

plaintiff’s right as gadisar of properly—Property 
not alleged or proved to be public trust—Refe¬ 
rence to arbitration—If prohibited or illegal. Sec 
C. P. Code, S. 92. 227 I.C. 61. 

-S. 21 —Separate orders of reference • in 

separate suits—Single consolidated award — Vali- 
dity. 

Where there are separate suits, separate arbi¬ 
tration agreements and separate orders of refer¬ 
ence by Court, it is irregular for the umpire to 
make one single consolidated award. (Das, J.) 
I. G. H. Ariff v. Bengal Silk Mills, Ltd. 
I.L.R. (1945) 2 Cal. 70=A.I.R. 1949 Cal. 350. 

-S. 23 —Reference to arbitration — Compe¬ 
tency of appellate Court. 

An appellate Court has no power to refer a 
matter to arbitration. Under S. 21 only parties 
to the suit are competent to apply for a reference 
to arbitration and as parties to an appeal are not 
authorised, the appellate Court would not he able 
to act under S. 23. ( Mootham and Malhur, 

JJ.) Shukrullah v. Rah mat Bibi. I.L.R. 
(1947) A. 227=1947 A.L.J. 445=A.I.R. 1947 
A. 304. 

-S. 23—Reference tp arbitration in pend¬ 
ing suit—When Court ceases to have jurisdiction 
to deal with suit. [5Ve Q.D. 1941-45, Vol. I, 
Col. 139.] Narayanaswami Nattar v. Ma- 
nicka Nattar. 224 I.C. 124=1946 Mad. (Rul.) 
151=A.I.R. 1946 Mad. 86 . 

- S. 23 (1)— Matters not in difference in 

suit—Reference to arbitration—Jurisdiction of 
Court. 

Under S. 23 (1) of the Arbitration Act, the 
Court has no jurisdiction to refer to arbitration 
matters which are not in difference in the suit. 
Matters in difference in a suit are ascertained 
from the pleadings which have been filed in the 
suit before an agreement and an order of refe¬ 
rence is made, and therefore, those differences 
must exist at the time of the agreement and do 
not include differences which thereafter arise. 

(Gentle , /.) Prabodh Kumar Goswami v. 
Eichholx Trading Co. I.L.R. (1947) 1 Cal. 
572. 

-Ss. 23 (2), 25, 30 and 32 —Reference 

made to arbitration — If can be abandoned by enn- 
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sent of parties—Subsequent compromise by par¬ 
ties — Court, if can give effect to—Compromise 
alleged by one party and disputed by other — 
Power of Court to enquire into factum of com¬ 
promise. 

Per Chakravarti, J.: —(1) After a reference to 
arbitration has been made in a suit through the 
Court, the parties cannot he allowed, by mere 
consent, to abandon the arbitration and go on 
with the suit or ask for a fresh reference. ( 2 ) 
But if a concluded compromise in undisputed 
terms he placed before the Court by all the 
parties, whether before an award has been made 
or after the Court may grant leave to revoke the 
submission under S. 5 of the Arbitration Act and, 
on superseding the arbitration agreement there¬ 
after under S. 12 ( 1 ) (b), pass a decree in 

terms of the compromise. But the compromise, 
before it is accepted, must be considered on its 
own account as to whether it is valid, and can¬ 
not be accepted as a matter of course. (3) 
Where, however, a compromise is only alleged 
by one party hut disputed by the other, the exis¬ 
tence of such a disputed compromise cannot be 
good ground for granting leave to revoke the sub¬ 
mission and the Court has no power to entertain 
the question of such a compromise or "to embark 
upon an enquiry as to its factum. (4) In no 
case can a compromise he given effect to by the 
Court without first superseding the reference. 

Per Akram, J. :—Once the dispute goes to 
arbitration the authority of the Court to proceed 
with the suit is suspended and it cannot deal with 
the subject-matter of the reference so long as 
the reference stands; it is only when the arbit¬ 
ration is superseded that the suit, as it were, 
revives and the matters in dispute can be dealt 
with by the Court. Where a compromise is 
alleged by one party but disputed by the other, 
the Court cannot embark upon an inquiry and 
determine whether in fact there has been a com¬ 
promise. Such an inquiry will necessitate deal¬ 
ing with the subject-matter of the reference and 
that would be contrary to S. 23 ( 2 ) and S. 25, 
proviso of the Arbitration Act. ( Akram and 
Chakravarti, JJ.) Prafulla Chandra v. Pan- 
chanan. I.L.R. (1946) 1 Cal. 398=222 I.C. 
597=50 C.W.N. 287=1946 Cal. (Rul.) 137= 
81 C.L.J. 1=A.I.R. 1946 Cal. 427. 


r^.* ?4— Applicability—Interest of party 
not joining in reference not separable from thai 
of parties to reference. 

Where the interest of a party not joining in 
the reference to arbitration, is inseparable froir 
that of the other parties who are parties to the 
reference, S. 24 of the Arbitration Act will nol 
apply and cannot be availed of. [1934 All. 658 
dist.J (Ghulam Hasan, J.) Ram PIarakf 

7 o N T t^ M V mtAz Husain - 4 D.L.R. (All.) 
70=A.I.R. 1949 A. 679. 

* 26 -—Construction of—Arbitrations noi 

Me^Act )y Act ~ If 9° ven ' ed by Chapter V 0 ) 

Jo ^ IS* S' the Arbitration Act provides 

is that the provisions of Chapter V of the Acl 

shall apply to all arbitrations which are governec 

>y the Act; the section does not mean that the 
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Act applies to parole agreements to refer dis¬ 
putes to arbitration or that it applies to arbitra¬ 
tions not governed by the Act as well. ( Agar- 
wala, C.J. and Meredith , J .) Gauri Singh v. 
Ramlochan Singh. 29 P.L.T. 105=A.I.R. 
1948 Pat. 430=3 D.L.R. (Pat.) 26. 


- S. 28 —Power of Court to extend time 

fixed for making award. 

Under S. 28 of the Arbitration Act the Court 
could extend time, if it thought fit, even after 
the time fixed for making the award had ex¬ 
pired. The section gives unrestricted powers to 
Court to enlarge the time for making the award. 
The omission to apply for an extension is only 
an irregularity. (Wanchoo and Bhargava, //.) 
Amar Nath v. Uggar Sen. 1949 A.YV.R. 30 
=A.I.R. 1949 A. 399=4 D.L.R. (A.) 57= 
I.L.R. (1949) A. 720. 

-S. 28 —Provision in arbitration agreement 

empowering arbitrator to extend time of making 
award — Validity. 

A provision in an arbitration agreement that 
the arbitrator is to be at liberty to extend the 
time of making his award by endorsement on the 
back of the agreement, cannot be given effect to 
in view of the provisions of S. 28 of the Arbi¬ 
tration Act. ( Bachawat , /.) Barindra Krishna 
Deb v. Bani Sankar Sarkar. 54 C.W.N. 

“7 S. 30— Application to set aside award — 

Competency—Notice of filing of award not re¬ 
ceived. 

An application to set aside an award cannot be 
made in the absence of an award being filed in 
Uwrt; but directly the award is filed, irrespec¬ 
tive whether or not notice has been received of 
its nhng, such application is competent. (Gentle 
and Ormond, JJ .) Bengal Silk Mills Co., 
Aisha Ariff. I.L.R. (1946) 1 Cal. 
611=231 I.C. 187=A.I.R. 1947 Cal. 106. 

^0 —Appraisement of evidence by arbi- 
trator Interference by Court. 

Appraisement of evidence by the arbitrator is 
rainarily never a matter which the Court ques- 
ons and considers. The parties have selected 

con r / orum the deciding forum must be 
vyCeaed the power of appraisement of evidence. 

f) ere there is no question of any violation of 
tural principles of justice in refusing to give 
nearing to any party or in refusing to have the 
idence of a particular party, the arbitrator is 
e only judge of the quality or the quantity of 
idence and it is not for the Court to take 
pon itself the task of being a judge of the evi- 
ce before the arbitrator. It may be possible 
Jy °p the same evidence the Court might have 
drived at a different conclusion from the arbi- 
iv*°r but that by itself is no ground of setting 
r S !p tj 1 awarc * an arbitrator. ( Mukharji , 

xjJ Haji Ebrahim Kassam Cochinwalla v. 
^orthern Indian Oil Industries, Ltd. 85 C. 
L -J. 176. 

~ S. 30 —Award filed after time specified by 
Court—V alidiiy . 

While the arbitrator is functus officio if he 
lows the time specified by the Court to expire 
tore making his award, that doctrine is inappli- 
raDle so far as filing of the award in Court is 
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concerned. Filing of an award by an arbitrator 
is a ministerial act and not judicial or quasi iudi- 
■ cial act of the arbitrator. It has nothing to do 
with the validity of the award excepting so far 
as Art. 178 of the Limitation Act affects the 
question. A.I.R. 1949 Cal. 549, foil. ( Mu - 
kharji, /.) Haji Ebrahim Kassam Cochin¬ 
walla v. Northern Indian Oil Industries, 
| Ltd. 85 C.L.J. 176. 

-S. 30— Award—Setting aside—Basis and- 


v-r — - 

quantum of damages awarded not justified by 
law—Finding by arbitrators—Power of Court to 
review. 

An award of damages by arbitrators on the 
basis of rates exceeding the maximum rates fixed 
by the Control Order while such order is in force, 
is clearly illegal. To allow the arbitrators to 
award such damages would be to legalise an act 
which has been declared to be an offence under 
the relevant statute anck cannot possibly be per¬ 
mitted by a Court of law. It is impossible for 
the Court in such a case to accept the contention 
that at the most the arbitrators are guilty of an 
error and as the error is not apparent on the 
, face of the award, it is not open to the Court 
j to. set aside the award. An award can be set 
I aside on the ground of error of law when it is 
manifest on the face of the award. It is, how¬ 
ever, open to the Court to look into the relevant 
statements filed before the arbitration tribunal. 
If the Court is satisfied that the arbitrators were 
guilty of misconduct then the Court should set 
aside their award. The expression “legal mis- 
\ conduct” is an ambiguous term. It means and 
includes some honest though erroneous breach of 
duty causing a miscarriage of justice. If there 
has been a mishandling of the arbitration pro¬ 
ceedings or serious neglect of duties on the 
part of persons vested with judicial authority to 
determine the rights and liabilities of parties 
which is likely to lead to substantial miscarriage 
of justice, then the Court is justified in setting 
aside the award. 

It is legal misconduct to decide that there was 
an extension of the due dates under the contract 
when there was absolutely no evidence in. sup¬ 
port of it, and to award damages on the basis 
of such extension according to the market rate 
prevailing after the Control Order ceased to be 
operative. Ordinarily the Court will not review 
the arbitrators’ conclusions or findings provided 
they act within the authority and according to 
the principles of justice and behave fairly to 
both the parties. But the discretionary power 
of the arbitrators in the conduct of proceedings 
is never absolute and their decision would have 
to. be reviewed by the Court and their award set 
aside if it appears that in the course which they 

ha Y epursue( * the Y have acted in a manner in 
which no person vested with judicial authority 
could possibly act. ( Harries , C.J. and Chatterjee, 
J.) Chhogmal Rawatmal v. Sankal Chand. 
53 C.W.N. 828. 

—- —-S. 30— Award—Setting aside—Discretion 

of Court—If can be controlled by agreement 
between parties. 

An agreement between the parties that what¬ 
ever award the arbitrators might give would be - 
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acceptable to them in every way without objec¬ 
tion, cannot shut out an objection on the ground 
of misconduct on the part of the arbitrators*.- 
The discretion of the Court to set aside an 
award on any valid ground cannot be controlled 
by an agreement between the parties. 1915 Lab. 
80, Not Foil. (Rahman, J.) Abdul Majid v. 
Bahawai. Bakhsh. Pak.L.R. (1950) Lah. 
323=A.I.R. 1950 Lah. 174. 

-S. 30— Award—Setting aside—Ground for 

—Error of law appearing on face of award tn 
reference to some documents. 

Before a Court can set aside an award on the 
ground that an error of law appears on the face 
of it in the reference to some documents, it must 
be demonstrated affirmatively that the law was de¬ 
parted from by the arbitrator in noticing the 
existence or contents of those documents, and 
mere reference to certain documents in the 
award is insufficient to establish that it was wrong 
in law to refer to them. A mere mention in the 
award that certain papers and the contract were 
carefully considered by the arbitrator cannot be 
construed to mean that either the contract or the 
papers were incorporated in the award. 54 C.VV. 
N. 74 (P.C.), applied. ( Mukharji, J.) Haji 
Ebrahim Kassam Cochinyvalla v. Northern 
Indian Oil Industries, Ltd. 85 C.L.J. 170. 

-S. 30— Award—Setting aside—Ground for 

Failure of arbitrator to disclose his interest in 
parties or subject-matter of arbitration—Proof of 
such interest—Failure of arbitrator to reply to 
query . 

It is settled law that where the interest is known 
to the parties at or before the time of the appoint¬ 
ment of the arbitrator, no complaint can be made 
by a party who has agreed to appoint such an 
arbitrator with full knowledge of the arbitrator’s 
interest either in the parties or in the subject- 
matter of the arbitration. It is equally well- 
settled law that if the arbitrator has undisclosed 
or concealed personal interest either in the parties 
or in the subject-matter of the arbitration then 
that is a sufficient ground for setting aside the 
award. But the fact of the arbitrator having 
such interest or bias must be established and 
satisfactorily proved before the Court and if so 
established and proved the Court will set aside his 
award. It is however no part of the arbitrator’s 
duty to answer a query whether he has or not 
any personal interest in the subject-matter or 
parties. Failure to reply to a query of this des¬ 
cription does not mean that the arbitrator’s in¬ 
terest or bias is ipso facto proved by reason of 
such failure to reply. ( Mukharji, J.) IIaji'Eb¬ 
rahim Kassam Cochinyvalla v. Northern 
Indian Oil Industries, Ltd. 85 C.L.J. 176. 

- Ss. 30 and 13— Award — Setting aside — 
Misconduct—Refusal of adjournment for enabling 

party to apply in Court for statement of special 
case. 

While under English law Courts are empowered 
to direct an arbitrator to state a question of law, 
there are no such powers in the Courts in India 
under the Arbitration Act. Therefore, the re¬ 
fusal of the arbitrators to grant an adjournment 
to enable the parties to apply in Court for the 
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statement of a special case, does not amount to 
misconduct under the Arbitration Act. (Mu¬ 
kharji, J .) Haji Ebrahim Kassam Cochin¬ 
yvalla v. Northern Indian Oil Industries. 
Ltd. 85 C.L.J. 176. 

-S. 30— Award—Setting aside — “Miscon¬ 
duct—Otherwise invalid—Arbitrator acting be¬ 
yond powers conferred by Court and exercising 
powers given by parties—Award of sum to party 
ex gratia— Legality — Validity of award. 

When the Court makes an order of reference 
under S. 23, Arbitration Act, it substitutes a 
domestic power in its own place. But it does 
not give up its supervision over the conduct of 
reference by making the order of reference. 1 The 
arbitrator has to make an award which is in 
obedience to the order of reference. It is not 
open to the parties by agreement to extend the 
powers given to the arbitrator or to give him 
additional powers; nor is it competent to the 
arbitrator to assume such powers by consent of 
the parties or in the exercise of such power to 
award to a party a sum of money ex gratia. To 
do so would be illegal and without jurisdiction. 
No Court or judicial tribunal can award any sum 
to any party ex gratia. The fact that the arbit¬ 
rator acts in the best interest of the parties will 
not, however, make the award valid when he has 
acted beyond jurisdiction or in an extra-judicial 
manner. It is legal misconduct for an arbitrator 
to act without jurisdiction or to assume powers 
which he does not possess, and if lie docs so, the 
award is had and has to be set aside. ( Chagla, 
Ag.C.J. and Bliagwati, J.) Shf.r Banubai 
Jafferbhoy v. Hossein Buoy. 50 Bom.L.R. 
89=A.I.R. 1948 Bom. 292. 

—- S. 30— Award—Setting aside—Power of 

C ourt — “Misconduct”—Meaning of—Failure of 
arbitrators to hear oral evidence—Bengal Cham¬ 
ber of Commerce Arbitration Rules, R. 15. 

If the arbitrators do not appreciate the points 
involved in the case and do not apply their minds 
to them, or if they decide in a way in which no 
reasonable man occupying a judicial or a quasi 
judicial position would decide, it is open to the 
Court to interfere with the award in the interest 
of justice. 

“Misconduct” is an ambiguous word and includ¬ 
es any mishandling of the arbitration proceedings 
or any neglect of duty on the part of the arbitra¬ 
tors which is likely to lead to substantial miscar¬ 
riage of justice. A gross mistake may be evi¬ 
dence of misconduct. It does not mean personal 
turpitude such as corruption and bribery. 

R. 15 of the Rules of arbitration of the Bengal 
Chamber of Commerce gives power to the arbit¬ 
rators if they think fit, to hear oral evidence. If 
the arbitrators do not exercise this power in a 
judicial manner, the Court may interfere on the 
ground of misconduct. (Sinha, J.) Khushiram 

Benarshilal v. Mathukadass. 52 C. W. N. 
826. 

“7 ?• 30 —Dismissal of application for set¬ 

ting aside award—Reservation of liberty to re - 
agitate one of objections—Power of Court. 

It may well be doubted whether a Court has 
poYver while dismissing an application for setting 
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aside an award, to give liberty to the unsuccessful 
party to reagitate an objection which might have 
been and should have been raised against such dis¬ 
missal, as it may give rise to an anomalous or 
awkward position. (Das, J.) Munshilal & 
Sons v. Modi Bros. 51 C.W.N. 563. 

- S. 30 —If controls powers of Chief Judge 

of Court of Small Causes when hearing appeal 
under S. 29 of the Madras Town Planning Act. 
See Madras Town Planning Act, S. 29 and 
Arbitration Act, S. 30. - (1946) 1 M.L.J. 255. 

— Ss. 30 and 33 — Party participating in 
arbitration proceedings—If can subsequently ob¬ 
ject to jurisdiction of arbitrator. 

A party who never objected to the jurisdiction 
of the arbitrator, participated in the arbitration 
proceedings and took the chance of a decision in 
his favour, cannot, after the award is given against 
him,, be allowed to turn round and assume an in¬ 
consistent position. ( Sinha, /.) Haji Ebrahim 
Kassim Cochinwalla v. Pannalal Johurmull. 
I.L.R. (1949) 1 Cal. 245. 

- Ss. 30 and 32 —Reference made to arbi¬ 
tration—If can be abandoned by consent of par¬ 
ties Subsequent compromise by parties—Court, if 
can give effect to—Compromise alleged by one 
party and disputed by other—Power of Court to 
enquire into factum of compromise. See Arbi¬ 
tration Act, Ss. 23 (2 ), 25, 30 and 32. 50 C. 
w. JN. 287. 

S. 30 —Setting aside award—Discretion of 

Court If can be controlled by agreement between 
parties. 

An agreement between the parties that whatever 
a ^ ar d the arbitrators might give would be accept¬ 
able to them in every way without objection, can¬ 
not shut out an objection on the ground of mis¬ 
conduct on the part of the arbitrators. The 
discretion of the Court to set aside an award on 
any valid ground cannot be controlled by an agree¬ 
ment between the parties. A.I.R. 1915 Lah. 80, 
^ot Foil. ( Rahman , /.) Abdul Majid v. Baha- 
WAl Bakhsh. Pak.L.R. (1950) Lah. 323= 
A.I.R. 1950 Lah. 174. 

S. 30 (c )—Scope of — Subject-matter of 
reference not capable of being referred to arbit¬ 
ration Award, if can be challenged. 

30 (c), Arbitration Act, is wide enough to 
cover an award which is sought to be challenged 
°n the ground that the subject-matter of the refe¬ 
rence was not capable of being referred to arbit¬ 
ration. ( Thadani, C.J., and Ram Labhaya, J .) 

^usafir Ali v. Md. Roysul Haq. A.I.R. 1950 
Assam 114. 

“■ ■— ‘Ss. 31 and 33 —Arbitration clause in con- 
ract Issue as to existence of trade custom—If 
°ne as to existence or validity of contract—Power 
°f arbitrator to determine such issue. See Arbi¬ 
tration—Powers of Arbitrator. 53 C. W. N. 

* S. 31 —Jurisdiction to entertain applica- 
hon to pass decree in terms of award—Test. See 

Arbitration Act (X of 1940), Ss. 2 (c) and 
31 • 1947 A.L.J. 594. 

T ; Ss. 31, 32 and 33 —Scope and Effect — 

enial by party of factum of arbitration agree- 
*****—Proper remedy—Suit or application. 


ARBITRATION ACT (1940), S. 31. 

The intention of the framers of the Arbitration 
Act was that the rights and liabilities of the par¬ 
ties in respect of an arbitration agreement or an 
award such as are mentioned in Ss. 31 and 32 of 
the Act should tbe litigated only in the Court hav¬ 
ing jurisdiction under S. 31 and on an application 
made under S. 33 of the Act and not by way of 
suit. The intention of the Legislature must be 
taken to be to take away the remedy by way of 
suit which the parties to an arbitration agreement 
or an award had before the passing of the Act 
and to relegate them to the remedies as provided 
in that Act. 

The words “any party to the arbitration agree¬ 
ment” in S. 33 of the Act should be read in a 
sense other than in its strict and literal sense. 
It should be construed to mean a party who is 
alleged to be a party to the arbitration agreement 
but who challenged the existence thereof. The 
word “existence” should not be read in a restricted 
sense but in its ordinary and natural meaning, 
namely, existence either in fact or in law. An 
application by a party who denies the factum of 
the arbitration agreement is, therefore, maintain¬ 
able under S. 33 of the Act. [1945 Bom. 494, 
appl. 52 C.W.N. 224 and I.L.R. (1946) M. 
840, ref. to.] (Sinha, J.) Chaturbhuj Mo- 
hanlal v. Bhicam Chand. 53 C.W.N. 410. 

-Ss. 31 and 32— Scope—Award—Enforce¬ 
ment — Remedy—Suit — Maintainability — Bar 
under S. 32— If overridden by Specific Relief 
Act, S. 30. 

Under the Arbitration Act, 1940, a party to an 
award is not entitled to enforce it by way of suit. 
Such a suit is expressl\ r barred by S. 32 of the 
Act. S. 30 of the Specific Relief Act obviously 
cannot override S. 32 of the Arbitration Act; it 
is subordinate to S. 32 of that Act. (Leach, C.J. 
and Lakshmana Rao, J .) MoolchAnd Jothajee 
v. Rashid Jamshed Sons & Co. I.L.R. (1946) 
Mad. 840=59 L.W. 143=1946 M.W.N. 136= 
A.I.R. 1946 Mad. 346=(1946) 1 M.L.J. 185. 

-Ss. 31 (1) and (2) (c) —Petition under 

S. 14 (2) for receiving the award and passing 
a decree in terms of the award — Forum—Test of 
jurisdiction—Execution of agreement or residence 
of parties within jurisdiction—If sufficient — All 
the arbitrators residents within jurisdiction—If 
intention to submit to jurisdiction must be 
presumed. 

The respondent a limited company with its 
office at Madras (and also a subsidiary office at 
Bangalore where the payments were made) 
carried out various works in Bangalore for the 
Public Works Department of the Government of 
India. The appellant, a resident of Bangalore 
was a sub-contractor supplying at the outset labour 
and subsequently various materials for the work 
which the respondent was executing in Bangalore. 
The appellant claimed that in respect of his deal¬ 
ings with the respondent he was entitled to be 
paid a sum of about Rs. 36,000. The respon¬ 
dent however asserted that if the accounts 
between the parties were looked into it would be 
found that far from their owing any money to 
the appellant, he would be found liable to pay 
them large sums of money. The disputes were 
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referred to arbitration by an agreement apparently 
executed at Madras and the arbitrators were all 
residents of Madras. The arbitrators gave an 
award whereunder they directed the appellant to 
pay the respondent the sum of Rs. 22,346. The 
arbitrators then filed a petition under S. 14 (2) 
of the Arbitration Act on the Original Side of the 
Madras High Court praying that the award be 
received, that notice of the filing of the award be 
sent to the parties and that a decree in terms of 
the award be passed. 

Held: —The Court in Madras has no jurisdic¬ 
tion to receive the award and only the Court in 
Bangalore has jurisdiction. 

In order to determine which is the Court having 
jurisdiction in the matter, you should first of all 
ascertain what the questions are, which form the 
subject-matter of the reference to arbitration. 
You then proceed to ask: supposing these ques¬ 
tions had arisen in a suit which is the Court which 
would have jurisdiction to entertain the suit? 
That Court would be the Court having jurisdic¬ 
tion under the Arbitration Act also. The Court 
which would have jurisdiction would be not the 
Court at the place in which the agreement was 
entered into or where the defendant resides, but 
the Court which would have jurisdiction in respect 
of the questions forming the subject-matter of 
the reference. 

The question of residence would become rele¬ 
vant only should it arise out of or in connection 
with the subject-matter of the dispute and the 
reference. A.I.R. 1937 All. 208, relied on. A. 

I.R. 1943 Bom. 32, considered and obiter not 
followed. 

Merely because the three arbitrators happen to 
be residents of Madras, one is not bound to pre¬ 
sume an intention to submit to the jurisdiction of 
the Court in Madras. 

Per Horwill, /.—If we have regard to S. 31 
\1) to ascertain in which Court, as the word is 
defined in S. 2 ( 1 ) the award has to be filed, we 
hnd that it is the Court that has jurisdiction over 
the subject-matter of the award, the omission of 
any reference to residence being presumably for 
the reason that in filing an award there is no 
plaintiff and no defendant. ( Horwill and Bala - 

Ayy«r JJ.) Venkatasamiappa v . 

468=5 D.L.R. (Mad.) 
268—1950 M.W.N. 320=(1950) 1 M.L.J. 709. 

S. 31 (2)— Application raising question 

9 nnYn ~ JJ A1 a .. _ • - . . 
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Silk Mills, Ltd. I.L.R. (1945) 2 Cal. 70= 
A.I.R. 1949 Cal. 350. 

-S. 31 (4 )—Application to Court compe¬ 
tent to entertain it—Effect of, on jurisdiction of 
other courts—Court in which aivard can be filed. 

Where in any reference an application under the 
Arbitration Act is made in a Court competent to 
entertain it, the taking of such a step would ope¬ 
rate under S. 31 (4) of the Act to deprive any 
Court of jurisdiction over the arbitration proceed¬ 
ings other than the Court in which the applica¬ 
tion is made. The fact that the arbitrator had 
no notice of the making of the application makes 
no difference. The award can be filed only 
in that Court and all other proceedings consequent 
thereon can be entertained by that Court alone. 
( Khundkar, /.) Re Charu Chandra Das. 50 
C.W.N. 547. 

-S. 31 (4 )—Jurisdiction to hear objections 

and to pass decree—Competent Court. 

The Court which makes the reference and to 
which an award is submitted is alone authorised 
to hear the objections on the award and to pass 
a decree in terms of that award. ( Mootham and 
Mathur, JJ.) Shukrullah v. Rahmat Bibi. 
I.L.R. (1947) A. 227=1947 A.L.T. 445=A. 
I.R. 1947 A. 304. 


•-t , ' ' - - r r Muojfu/ i/lllMlOJl 

with regard to validity or existence of arbitra- 

twn agreement—Maintainability before filing of 

filed before disposal ofafipliel 
tion — Defect, if cured. 

i\?^ appI i Catl ° n raisin S a Question as to the 
validity, effect or existence of an arbitration 

agreement is maintainable in the Court where 

the award may be filed even though the award 

has not been actually filed at the date of the ap- 

tC Ca nn°n n 'fir FUrtJl f er V thC (lefeCt ' if <'ue to 

the non-filmg of the award at the date of the 

application can be cured by the filing thereof 

before the disposal of the application, and the 

Court may direct that the award be filed nunc 

pro tunc. {Das, J.) I.G.H. Ariff C Bengal 


-S. 32— Inhibition under—If extends to 

defence—Award not filed into Court—Decree and 
judgment not passed thereon—Award fully per¬ 
formed—Subsequent claim on same matter — Re¬ 
liance on award by 71 'ay of defence — Permissi¬ 
bility. 

The inhibition in S. 32 of the Arbitration Act 
is confined merely to a plaint by which a decision 
upon the existence, effect or validity of an award 
is sought. Its provisions do not extend to & 
defence as opposed to the filing of a suit. Conse¬ 
quently a defendant is not precluded from putting 
forward an award which has been fully per¬ 
formed by him but which was not filed under 
S. 14 and according to which judgment was not 
pronounced or a decree given under S. 17 of the 
Act, irt answer to the plaintiff’s claim which was 
the subject-matter of the reference and the award. 
(Flappell and Govindarajachari, JJ.) Surya- 
narayana Reddi v. Venkata Reddi. I. L. R. 
(1949) Mad. 111=1948 M.W.N. 268=61 L. 
W. 289=A.I.R. 1948 Mad. 436=3 D. L. R. 
(Mad.) 23=(1948) 1 M.L.J. 317. 

-Ss. 32 and 33— Scope, applicability and 

effect of—Existence—Meaning of. 

S. 32 of the Arbitration Act must be read with 
S. 33 and the two sections read together mean 
that where a person admits having entered into 
an arbitration agreement but contends that it is 
not operative, S. 32 applies and bars any suit by 
such a person to challenge the existence, validity 
or effect of the arbitration agreement and his 
only remedy is to apply under S. 33. The 
word existence” in both the sections means legal 
existence as opposed to a merely factual or ap¬ 
parent existence. Where, however, the arbitra¬ 
tion agreement is denied in the sense that the per¬ 
son never entered into it, there is in fact and in 
law no arbitration agreement in existence at any 
time and a suit by such a person is not hit bv 
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S. 32. (Das, J.) Manicklal v. Shiva Jute 

Bailing, Ltd. 52 C.W.N. 389. 

-Ss. 32, 33 and 34— Scope of—Award not 

filed into Court—Bar to subsequent suit. 

The object of the Legislature in enacting S. 

32 of the Arbitration Act is that no suit should 
be allowed to be instituted for a decision upon the 
existence, effect or validity of an award and no 
party to an award shall be allowed to have it set 
aside, amended or modified or in any way affected 
otherwise than as provided in that Act. Section 

33 provides that the validity of an award can 
only be contested by an application to the Court 
and not by means of an independent suit. That 
section is mandatory; because it says that any 
party desiring to challenge the validity of an 
award shall apply to the Court and the Court shall 
decide the question on affidavits, subject of course 
to the provision in the proviso for other evidence 
for the taking of which the Court may pass ap¬ 
propriate orders. 

The fact that the defendant did not put forward 
the award in the earlier litigation does not pre¬ 
clude him from making a point of the fact of that 
award as outstanding and as a bar to the present 
action of the plaintiff, and no question of con¬ 
structive res judicata arises. 

It is well settled law that an alienation by a 
widow is voidable at the instance of the reversio¬ 
ners, and if one of two reversioners has chosen to 
attack the alienation and succeeded in establish¬ 
ing the ground for an attack, then it is only to 
the extent of his share of the property that he can 

succeed. (1948) 1 M.L.J. 317: I.L.R. (1949) 
Mad. Ill, followed. (Raghava Rao, J.) Su- 
Rayya v. Anandayya. 63 LAV. 777=(1950) 2 
M.L.J. 313. 

'—7 -S. 32— Scope and effect — Defendant in a 

suit relying on an award as bar to the suit — De¬ 
fendant not taking steps to file the award and 
make it a decree — Effect. 

Where the defendant who is relying upon an 
award as a bar to the plaintiff’s suit did not take 
steps to have it filed and dealt with under the 
appropriate provisions of the Arbitration Act, it 
is not competent to him to rely upon it in answer 
to the action. That, he might be entitled to do 
if the award happened to be acted upon by the 
parties and if the part of it which had to be 
performed by the defendant was actually perform¬ 
ed. (1945) 2 M.L.J. 98 and (1948) 1 M.L.J. 
317; I.L.R. (1949) Mad. Ill, ref. to. ( Raghava 
Rao, J.) Venkatasubbayya v. Bapadu. (1950) 
2 M.L.J. 672. 

-S. 32—Scope and effect of—If controlled 

or overridden by S. 30, Specific Relief Act 
Suit on basis of award on private arbitration 
Question as to existence or validity of reference 
and award involved—Jurisdiction of Court to try 

suit. 

S. 30 of the Specific Relief Act cannot over¬ 
ride S. 32, Arbitration Act, 1940. S. 32 is the 
governing section in respect of matters which 
involve questions as to the existence and validity 
of an arbitration agreement or awai^d. The Act 
■nf 1940, was intended to and did alter the law, 
one of the main objects of the Act being to 
provide for claims to set aside awards and to 
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challenge agreements of reference being made by 
application to Court and decided on affidavits or 
other evidence and not by means of a suit. Where 
the question at issue clearly relates to the exis¬ 
tence or validity of an award made in a private 
arbitration, a suit is clearly barred and cannot be 
maintained in a Civil Court. [50 Cal. 1 (P.C.) ; 
30 C.W.N. 529, dist. and expl. I.L.R. (1942) 
Bom. 452; 45 C.W.N. 887; 1946 Mad. 346, rel. 
on.] (Imam and Ramaswami, JJ.) Ramchan- 
der Singh v. Munshi Mian. 28 Pat. 569= 

4 D.L.R. (Pat.) 199. 

-Ss. 32 and 33— Scope and effect—If takes 

away the right of suit of a person who denies the 
fact of arbitration agreement. 

Every person has a right to file any suit of a 
civil nature unless this right is taken away ex¬ 
pressly or by necessary triplication and reading 
S. 32 and S. 33 of the Arbitration Act together, 
as they must be read, the right to file a suit of a 
person who denies altogether the fact of the arbi¬ 
tration agreement has not been taken away by 
those sections. (Clough, J.) Baijnath Nar- 
seria v. Chhotulal Sethia. 52 C.W.N. 397. 
-Ss. 32 and 33— Scope and effect—Suit to 

enforce award—If barred. 

Ss. 32 and 33 of the Arbitration Act only bar 

suits contesting or challenging the existence or 
validity of an arbitration agreement or award. 
These sections do not bar suits which are filed on 
the footing of the existence and validity of the 
arbitration agreement and the award and only 
seek to enforce the award. (Das, J .) Munshi- 
lal & Sons v. Modi Bros. I.L.R. (1948) 1 
Cal. 81=51 C.W.N. 563. 

-S. 32— Scope—If abrogates Ss. 17 and 

49, Registration Act—Award in arbitration with¬ 
out intervention of Court—Admissibility in evi¬ 
dence without registration. 

S. 32 of the Arbitration Act does not abrogate 
the provisions of Ss. 17 and 49 of the Registra¬ 
tion Act. It merely provides that no Court can 
entertain any independent suit for a declaration 
that a certain award exists or is valid, or to set 
aside, amend or modify or affect the award in 
any way otherwise than as provided in the Arbit¬ 
ration Act. Where an award, in an arbitration 
without the intervention of the Court purports to 
create, declare, assign, limit and extinguish in 
present the right, title or interest to immovable 
property over the value of Rs. 100, it prima facie 
requires registration; and if unregistered, it can¬ 
not be received in evidence to prove any trans¬ 
action affecting the property, and hence it cannot 
be enforced by the Court. (Manohar Lall and 
Mukharji, JJ.) Dewaram v. PIarinarain. 26 
Pat. 437=A.I.R. 1948 Pat. 320. 

-S. 32— Scope—Petition for declaration of 

existence of subsisting contract and arbitration 
agreement — Competency—Availability of remedy 
by suit—If a bar. 

S. 32 of the Arbitration Act is concluded m 
very general terms and deals with all sorts of 
applications, including applications not only under 
S. 33 of the Act, by way of challenging the 
existence or validity of an agreement of arbitra¬ 
tion or an award, but also applications which may 
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he made by a party to have an arbitration agree¬ 
ment confirmed or declared as subsisting between 
the parties. It is therefore open to a party who 
is thwarted in his attempt to have the disputes 
settled by the process of arbitration, if there is an 
arbitration agreement between the parties, to come 
to the Court and have the question of the exis¬ 
tence, effect or validity of the arbitration agree¬ 
ment adjudicated upon by the Court, so that on 
such adjudication bad In' him from the Court 
he can proceed further with the arbitration pro¬ 
ceedings as contemplated by the arbitration agree¬ 
ment. He is entitled to apply to the Court for 
a declaration that there is subsisting contract be¬ 
tween the parties and that the respondent is* 
bound to have all the disputes in connection with 
tt decided by arbitrators as contemplated in the 

arbitration agreement, which is disputed bv the 
respondent. 

The mere fact that it is open to the applicant 
to file a substantive suit on the original cause of 
action, would not deprive him of his right to 
have the question of the existence or validity of 
the arbitration agreement decided upon 1 >v the 
Court by taking proceedings under S. 32 of the 
Arbitration Act. He is not bound to pursue his 
remedy by suit, merely because the other party 
denies the existence or disputes the validity of 
the arbitration agreement. (See S. C. on appeal, 
51 Bom.L.R. 79.) ( Bhagwuti, J.) Yisham- 

BARLAL RuiYA V. OULAMAI.LY ABDUL HUSKIN' 

4 D.L.R. (Bom.) 91. 

Z ^5’ an ^ 33— Scope—Petition to Court 
seeking declaration of existence of valid arbitra¬ 
tion clause — Maintainability. 

It not open to a party to a contract with an 
arbitration clause to file a declarator suit that 
there js in existence an arbitration agreement. 
But it does not entail the result that a petition to 

3 rh-f C °r rt SCekm " to a,firm ,,1C * existence of an 
arbitration agreement is not maintainable. Merelv 

kLTf r 3 ° f thc Act a particular 

kind of application, vis., for challenging an arbit¬ 
ration fo r r Ce jt <, 0 u S n0t ™ appli¬ 

cation for affirming- the existence of an arbitra¬ 
tion agreement is not maintainable. It j s open l 
to a party to make any application with regard to 
which a suit ,s barred in S. 32. S. 33 is merelv 
one instance of such an application and is not 

"SeT IT Act ^ plic f atio " s "'hid. may be made 
fnr I i , ct : Therefore a petition bv a parte 
for a declaration that there is a valid’and sub- 
sistmg arbitration agreement between thc parlies 
is mamtainahle, though not under S. 33 of the 

[ C a ° ,a ’ C J - an(I Tcmlnlknr, J) Qui \ 

“ 1 , rS''Tr M * r- VtsmvAMntrAR- 
Bom.158 Bom ■ L ■ R • 79 =A.I.R. 1940 


7-? S b 32 and 33 —Suit challenging validitv 

of arbitration agreement—Maintainability. * 

A suit to challenge the existence or validity of 
n arbitration clause in a contract or for deter¬ 
mining the effect of an arbitration agreement or 
award is not maintainable by reason of S 3 of 
the Arbitration Act which provides that such a 
challenge must be made by means of an a noli 
cation and not by means of a suit I L R 
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(1941) 2 Cal. 123, foil. A.I.R. 1949 E. P. 
[1 I 6 S, diss. from. (Chatterjee, J .) Bajrang 
> Lal Laduram v. Agarwal Bros. A.I R 10S0 
s Cal. 267. 

1 -S. 32— Scope — Suit contesting validity of 

v contract containing arbitration agreement—Main- 
■ taxability. 

] S. 32 of the Arbitration Act becomes applicable 
, only where a suit is brought for a declaration 
about the existence or non-existence, or validity or 
invalidity, or the determination of the effect of, 
~ lor cancellation, cither of the arbitration agree¬ 
ment or the award said to have been made in pur¬ 
suance of such an agreement, or for any amend- 
ment or modification being effected in such award. 
TJie section does not apply to a case where no 
^ relief is sought in respect of an agreement of 
reference to arbitration or award. If in a' suit 
the plaintiff challenges either the existence or the 
\ validity of the contract one of thc terms whereof 
is that any dispute between thc parties relating to 
! the execution of that contract must be decided by 
reference to arbitration, the suit cannot be said 
“ to offend against the provisions of this section. 
In such a suit if the contract itself is held to be 
either proved to exist, in a case where its existence 
is impugned, or to be valid, in a case where its 
validity is challenged, thc arbitration agreement 
automatically becomes operative. If, on the other 
hand, the contract is found to be non-existent or 
to be invalid, the alleged arbitration agreement 
goes with the contract itself. The Court is at no 
stage called upon to give any decision as to the 
existence or validity or effect of the arbitration 
agreement independently of the contract itself with 
winch the arbitration agreement stands or falls. 
I he Arlutiation Act has been enacted merely with 
the object of consolidating thc law relating to 
arbitrations, and the question of thc existence or 
validity of thc contract containing an arbitration 
agreement being not a matter falling within the 
purview of the Act, it cannot be said, with anv 
show of reason, that S. 32 takes away the juris¬ 
diction of the Courts to give appropriate relief 
in suit 1 /rought either to contest or establish, the 

C Anl^ C L°\ va,ldil > f of t,lc contract. I. L. R. 
(1947) Mad 99 and I.L.R. 1042 Bom. 452, Dist. 

I.L.R (1941) 2 Cal. 123, comm. on. (Ram Lal , 

L.J. and Achhru Ram, J.) Hanwari Lai. v 

a 0I i Br, ’ stef - s - Hindu Coi.lf.ge. Delhi. 
A.I.R. 1949 E. P. 165. 

—S. 32— Suit to enforce azvard — Defend¬ 
ant denying existence and validitv of azvard— 
Suit, tf barred. 

A suit to enforce an award in which the defend¬ 
ant denies the existence and validity of thc award, 
is barred Ivy S. 32, Arbitration Act. ( Imam and 

Ramaszvann, J J .) Ramchander Singh v. Mun- 
siii Mian. A.I.R. 1950 Pat . 48 

— S. 33 "Any party’’ — Construction. 

Hie expression “any party to an arbitration 
agreement m S. 33 of the Arbitration Act 
should be construed so as to cover a person who 
is claimed to he a party to an agreement of 
arbitration although be does not admit its exe- 
cunon or the authority of the person executing 
it. {Abdur Rahman and Mchrchand Mahajan, 
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JJ.) Lalchand v. Basanta Mal Devi Dayal. 
49 P.L.R. 246. 

-Ss. 33 and 34 —Application challenging 

validity or existence of arbitration agreement — 

Whether can be stayed. 

When the subject-matter of an application 

under S. 33, Arbitration Act, only relates to 
questions regarding the validity, effect or exist¬ 
ence of the arbitration agreement, S. 34 of the 
Act cannot, of necessity, be invoked, unless there 
be a fresh arbitration agreement to refer those 
very disputes regarding the validity, effect or 
existence of the previous arbitration agreement. 
If there be such a new arbitration agreement, 
about the validity, effect or existence of which 
there is no dispute, and yet a party commences pro¬ 
ceedings challenging the validity, effect or existence 
of the old arbitration agreement, S. 34 may be 
invoked to stay those proceedings, so that the 
disputes as to the existence, validity' - and effect of 
the old arbitration agreement may be referred to 
arbitration in terms of the fresh arbitration-agree¬ 
ment. In the absence of such a fresh arbitration- 
agreement, it is not possible to invoke S. 34 for 
staying; a proceeding under S. 33, where the 
only dispute is as to the validity, effect or exis¬ 
tence of the old arbitration-agreement. {Das, /.) 
Balabux Agarwalla v. Luchminarain Jute 
Mafg. Co., Ltd. I.L.R. (1948) 1 Cal. 265. 


■S* 33 —Application for an order about the 
validity of an award—When could be made. 

An application under S. 33 of the Arbitration 
Act should be made only after the award has 
been filed. Any such application before the 
hung of the award would be premature and may 
be incompetent. Even if it be not absolutely in¬ 
competent it is essential that it should be made 
a after an application under S. 14 (2) of 
the Act for the order directing the arbitrator to 
hie an award has been made or it should be ac¬ 
companied by such an application. {Dayal and 
Mushtaq Ahmed, JJ.) Bishun . Prasad v. 
Lopal Das. I.L.R. (1950) All. 50. 

~T 33 —Application for declaration that 

™ ere was no valid award—Filing of award -— 
A ecessity. 

When an application is presented to the Court 
under S. 33 of the Arbitration Act, which chal- 
en ges the existence of an award, no award need, 
or can, be filed in such an application. ( Gentle i 
w. and Rajamannar, J.) Kuppuswami 
Lhetty v. Anantharamier. I.L.R. (1948) 
Mad 83=A.I.R. 1948 Mad. 40=4947 M.W. 
A. 371=60 L.W. 244= (1947) 1 M.L.T. 297. 


—S. 33 —Application made before award is 
pled in Court — Maintainability—Award filed 
subsequent to application—Effect on application. 

An application under S. 33, Arbitration Act, to 
have the validity of an award determined by the 
^ourt is liable to be thrown out as not maintain- 
able when there is no award in Court. But once 
the award is produced in Court, though it may 
not have been filed before the application was 
m ade, it will be deemed to have been made as an 
application to set aside the award. I.L.R. 
(1942) Bom. 452; I.L.R. (1943) 2 Cal. 392, 
not foil.; I.L.R. (1945) 2 Cal. 70, rel. {Sinha 
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and Rai, JJ.) Damari Rai v. Rampirit Ahir. 
A.I.R. 1950 Pat. 376. 

-S. 33 —Application to affirm existence of 

arbitration agreement — Maintainability . 

S. 33, Arbitration Act, provides a remedy not 
to the person who affirms the existence or validity 
of an arbitration agreement but to the person who 
challenges the same. A person who affirms the 
existence of an arbitration agreement cannot 
apply to the Court under S. 33 or any other 
section of the Act for an adjudication by the 
Court that such an agreement exists and is bind¬ 
ing on the parties. The word “effect” in S. 33 
does not mean the existence of an arbitration 
agreement. It connotes in this context the pur¬ 
port, drift or tenor of the agreement. 51 Bom. 
L.R. 79, diss. from. {Chatterjee, /.) Baj- 
rang Lal Laduram Agarwal Bros. A.I.R. 
1950 Cal. 267. 

■-S. 33—Application under—Power of 

Court to decide on affidavits or on evidence,. 
[See Q.D. 1941-1945, Vol. I, Col. 140.] Lila- 
dhar v. Firm Radhakrishan Ramshakaya. 
A.I.R. 1946 Nag. 5. 

-S. 33— Award—Objection by defendant — 

Whether an application to set aside azeard — Ir¬ 
regularity if to be condoned. 

In a dispute an award was filed, and on that 
date the Court posted the suit to another date 
for objections and the defendants filed objections 
but the plaintiff remained quiet. On the next 
date of hearing, the Court felt that the defen¬ 
dants should have filed an application to set aside 
the award under S. 33 of the Arbitration Act 
instead of merely setting out the objections with 
the aim of setting aside the award and so dis¬ 
missed the objections and passed a decree in 
terms of the award. 

Held, that on a perusal of the defendants’ ob¬ 
jections they disclosed the defendants’ intentions 
to have the award set aside and they were not 
only in substance an application to set aside the 
award, but it was almost so in form and the 
mistake made by the defendants was to a large 
extent due to the order passed by the lower 
Court when posting the case to a later date. It 
was only an irregularity that should have been 
overlooked. {Horwill and Bell, JJ.) Banga- 
rayya v. Ramabhadriraju. I.L.R. (1948) 
Mad. 123=60 L.W. 133=1947 M.W.N. 133= 
A.I.R. 1947 Mad. 315=(1947) l M.L.J. 155. 

—- S. 33— Pleadings—Petition to Court to 

declare existence of arbitration agreement — Con¬ 
tents—Submission clause contained in contract — 
Averment that contract was accepted — Necessity. 
• It is not necessary under the Arbitration Act 
that there should be a written submission in order 
to sustain a petition to Court seeking to affirm 
the existence of an arbitration agreement. The 
law does not require that a submission to arbitra¬ 
tion must be signed by both the parties. The 
only requisite of the law is that there' must be a 
submission in writing. If there is a submission 
clause in a contract, it is not necessary that the 
contract must be signed by the other part} - be- 
! fore the other part}' can be bound by the sub¬ 
mission clause; the party may accept the con- 
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tract orally or in writing. If the applicant is in 
a position to establish that a particular contract, 
•which contains a submission clause, was accept¬ 
ed by the respondent, then there would he a 
written submission to arbitration within the 
meaning of the Act. When a contract note is 
delivered and retained by the other party, it 
depends upon the circumstances of each case 
whether such delivery and retention of the contract 
note by the other party does amount to accep¬ 
tance or not. It is a pure question of fact. 
The applicant must aver in his application that 
there was an acceptance of the contract by the 
respondent. The mere averment that the con¬ 
tract was delivered to and retained by the other 
side is not per sc tantamount to an averment that 
the contract was accepted by the other side. 41 
Bom.L.R. 1293, Ref. ( C hag la, C.J. and Ten- 
dolkar, /.) Gulamali Abdulhussein & Co. v. 
Vishvvambharlal Ruiya. 51 Bom.L.R. 79= 
A.I.R. 1949 Bom. 158. 

- S. 33—Proceedings under—Nature of— 

Procedure to be followed. [See Q.D. 1941-1945, 
Vol. I, Col. 140] Balwant Singh v. Ram- 
charan Singh. 18 R.A. 91. 

- S. 33— Procedure — Application under 

6 *. 14 (2)—Issues of fraud, forgery, etc., raised— 
Denial of arbitration—Disposal on affidavits— 
Propriety of. 

Where in an application under S. 14 (2), 
Arbitration Act, the pleadings involve serious 
allegations of fraud, forgery, etc., and of denial 
of the arbitration, the issues -raised arc not such 
as could properly be decided on affidavit. (Reuben 
and Mukharji, JJ.) Jagdish v. Sunder 27 
Pat. 86=rA.I.R. 1949 Pat. 393. 

~ ^ Scope of. See Arbitration Acr 

(X of 1940), Ss. 34 and 33. (1949) 2 M.L.J. 
^ 0 / • 


— S. 33— Scope—Power of Court to takt 
evidence in cases not falling under S. 33. 

S. 33, Arbitration Act, is only an indicalioi 
of what the Court would be entitled to do in a fii 
and proper case. The section does not take 
away the powers of the Court to take evidence 
in ordinary cases, apart from petitions strictly 
falling under that section. It would he open tc 

as are contem¬ 
plated in S. 33, even in the case of other peti¬ 
tions which may be filed under the Act, if the 
^urt thinks it just and expedient to do so.. 
(See S C. on appeal, 51 Bom.L.R. 79). Bhag- 
wati, /.) Vishambarlal Ruiya v. Gulamaixy 
Abdul PIusein. 4 D.L.R. (Bom.) 91. 

] ?* to declare award invalid for 

want of valid reference—Maintainability—Limita- 

tion. 

Even if an application for setting aside an 
award under S. 30 of the Arbitration Act is bar- 
red by limitation, an application for a declaration 
that the award is invalid and illegal as there was 
no valid reference is maintainable under S 33 
of the Act and there is no period of limitation 
prescribed for the making of such an application. 
73 I.A. 52, referred to. (Sinha, ].) Haji Eb- 
RAHIM Kassim Cochinwalla v. Pannalal To- 
hurmull. I.L.R. (1949) 1 Cal. 245. 
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-S. 34— Applicability — Agreement to refer 

dispute to person interested in one of the parties 
—Contract betzveen private person and Governor- 
General—Agreement to refer disptitc to head of 
department — Validity—Stay of suit. 

Tt cannot be laid down as a matter of law that 
a clause in an agreement or contract providing 
for a reference to arbitration is not a proper re¬ 
ference for arbitration because the person to 
whom the dispute has to be referred for decision 
is the head of the very department which in 
effect though not in form, is a party to the dis¬ 
pute and therefore that the arbitration clause is 
invalid and void. A reference to arbitration of 
the Director-General of Posts and Telegraphs in 
any matter arising out of a contract between the 
Posts and Telegraph department and a private 
party is not invalid but would be a valid refe¬ 
rence, having been entered into by the parties with 
their eyes open. The agreement is between the 
Governor-General and a private party and the 
reference to the Director of Posts and Tele¬ 
graphs constitutes a valid reference. Such a 
reference falls within Exception I to S. 28, 
Contract Act. The agreement is not one by 
which any party is restrained absolutely from 
enforcing his rights under or in respect of any 
contract by the usual legal proceedings before the 
ordinary tribunals and in aivy case Exception I 
to S. 28, Contract Act would save such an 
agreement. [1918 Sind 41, dist. 11 Cal. 232; 8 
Luck. 98, foil.] ( RajadhyaksJia and Chaitiani, 
JJ.) Central Government of India v. Chho- 
talal Chhaganlal. I.L.R. (1949) Bom. 
449=^51 Bom.L.R. 615=A.I.R. 1949 Bom. 359 
=■4 D.L.R. (Bom.) 147. 

- S. 34— Applicability and scope — Lease- 

Contract of—Arbitration clause—Dispute falling 
outside—Suit based not on contract but indepen¬ 
dently of it—Jurisdiction of Court to\ stay. 

Where a lease of a sugar factory provided inter 
alia that in default of payment of the lease money 
by the lessee or in the event of a breach of any 
of the terms and conditions embodied in the lease, 
“the lessor shall be entitled to terminate the lease 
and to re-enter upon the premises demised, and 
also provided that all disputes between the lessor 

and the lessee shall be decided by A .etc., 

and the decision of the Arbitrator shall be final 
and binding on both parties,” and on default of 
payment of the lease money by the lessee, the 
lessor sued for ejectment of the lessee as a mere 
trespasser and not for breach of any of the terms 
of the lease, and the lessee applied under S. 34 
of the Arbitration Act for stay of the suit, 
Held, that the suit was not based on any 
contract, far less on the lease contract, but was 
independent of contract and was in substance an 
action in ejectment on a declaration that the 
de.endant was a mere trespasser. Such a dispute, 
not being one between the lessor and the lessee, 
could not come within the ambit of the arbitra¬ 
tion clause, and the Court had no authority to 
force a party to go to arbitration in respect of a 
matter which did not come within the arbitration 
agreement; that would be going against the direct 
provisions of the law as enacted in S. 34 of the 
Arbitration Act. A.I.R. 1948 Cal. 230, dist.; 
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52 Cal. 137, ref.; A.I.R. 1945 Bom. 494; 52 
C.W.N. 389; 52 C.W.N. 397; 52 C.W.N. 
450; 21 Pat. 544, rel. on. ( Sinha and Das, JJ.) 
N. K. Jain v. Sugar Mills, Ltd. 27 Pat. 930. 
-Ss. 34 and 20 —Applicability—Matter re¬ 
quiring under statutory provision to be submitted 
to arbitration of specified person, arising in pend¬ 
ing suit—Power of Court to refer it to such 
person. See Arbitration Act, Ss. 20 and 34. 
A.I.R. 1947 Lah. 309. 

-S. 34— Applicability—Stay of proceed¬ 
ings—Right to apply — Delay—Effect of. 

If there is an arbitration agreement between the 
parties, it is a printa facie right of a party to 
apply for stay of proceedings in Court and it is 
for the party who opposes that application for 
stay to point out that there are sufficient reasons 
why the matter should not be referred in accor¬ 
dance with the arbitration agreement. Mere de¬ 
lay in making the application for stay, e.g., when 
the party believes that the dispute would be set¬ 
tled by a domestic tribunal of an association of 
which both parties are members, will not deprive 
the party of the benefit of the provisions of S. 
34 of the Arbitration Act. ( Bhagwati , /.) Chi- 

MANRAM MoTILAL V. VANDRAVANDAs CjORDHAN- 

das. 49 Bom.L.R. 431=A.I.R. 1948 Bom. 55. 

• -Ss. 34, 39 and 41 —Application for stay 

—Duty of Court—Acting with material irregu¬ 
larity in exercise of powers under S. 34—Revision 
Ss. 39 and 41 if deprive power of High Court. 
[See Q.D. 1941—1945, Vol. I, Col. 140.] Cha- 
Ram Das v. Gur Saran Das. 222 I.C. 64=1946 
All. (Rul.) 121. 

--S. 34 — Application for stay—Issue as to 

existence of arbitration agreement—Jurisdiction of 
Court to decide. 

Under S. 34 of the Arbitration Act, the Court 
has power in the exercise of its discretion to de¬ 
cide in the'-very application for stay an issue as to 
the. formation existence, or the validity of the 
arbitration agreement even though it may involve 
a decision on the issue as, to the formation, exist¬ 
ence or the validity of fhe principal contract to 
which it is attached. [51 C.W.N. 863 and 
1945 Bom. 494, rel. on.] (Das, J.) Khusiram 

Benarsi Lal v. Hanutmal Boid. 53 C.W.N. 
505. 

-~S. 34 —Application for stay of suit — 

Onus of proof—Discretionary power of Court — 
Existence of circumstances calculated to bias 
minds of arbitrators. 

Under S. 34, Arbitration Act, the primary 
°nus is on the applicant for stay of suit to 
satisfy the Court that the preliminary conditions 
Prescribed by the section have been complied 
with. If that onus is discharged then the onus 
shifts on to the party opposing the stay to 
satisfy the Court that there is sufficient reason 
why the matter should not be referred to arbitra¬ 
tion. If the preliminary conditions are satisfied 
the Court will generally lean in favour of a 
stay. The Court will however refuse to stay 
the suit in exercise of its discretionary powers 
under the section in a case where circumstances 
^xist which are calculated to bias the minds of 
the arbitrators and where the plaintiff may 
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legitimately ask the Court to release him from 
his bargain to go to arbitration. ( Das 9 /.) 

Tolaram Nathmull v. Birla Jute Manufac¬ 
turing Co., Ltd. I.L.R. (1948) 2 Cal. 171. 

-Ss. 34 and 33— Application for stay of 

suit alleging existence of arbitration agreement — 
Other party pleading agreement to be unenforce¬ 
able by reason of fraud, undue influence and 
coercion—Duty of Court to try that question in 
that proceeding itself—Other side, if bound to 
apply under S. 33 of the Act — Relative scope of 
Ss. 33 and 34. 

Where an application under S. 34 of the 
Arbitration Act is made alleging that there is an 
arbitration agreement the existence of which bars 
the trial of the suit and the respondent to such a 
petition raises the contention that the alleged 
agreement is unenforceable by reason of fraud, 
undue influence or collusion or even misrepre¬ 
sentation, it is incumbent upon the Court to try 
that question in that very proceeding. It cannot 
be said that it is obligatory on the part of the 
person raising such a defence to make an inde¬ 
pendent application under S. 33 of the Act. The 
very foundation of the jurisdiction of the Court 
to stay the trial of a suit under S. 34 is the 
existence of an arbitration agreement and when 
the truth of such an agreement itself is disputed 
or while admitting its truth it is pleaded that it is 
invalid by reason of other vitiating circumstances, 
there is no reason why in such an event when the 
question is raised and the validity of the jurisdic¬ 
tion of the Court depends upon the result of its 
decision on that question, the Court should not 
try that issue. The scope and the jurisdiction of 
the Court acting under S. 34 does not depend 
upon the nature of the defence raised. S. 33 of 
the Act gives an independent right to a person 
who wishes to challenge the existence or validity 
of an arbitration agreement or award and to 
anticipate the other side and to initiate proceed¬ 
ings to have those questions determined before¬ 
hand. It does not prohibit the Court acting 
under S. 34 of the Act from deciding a question 
which is raised before it for its decision and the 
decision on which alone would depend the exercise 
of its jurisdiction. [1946 Bom. 494, foil.] (Sat- 
yanarayana Rao, J.) Mathu Kutty v. Varee 
Rutty. 62 L.W. 576=1949 M.W.N. 593=A. 

I. R. 1950 Mad. 64=5 D.L.R. (Mad.) 88= 
(1949) 2 M.L.J. 239. 

- Ss. 34 and 35 —Construction and scope— 

“Legal proceedings”. [See Q.D. 1941—1945, 
Vol. I, Col. 142.] All-India Groundnut Syn¬ 
dicate, Ltd., In re. 222 I.C. 155=1946 Bom. 
(Rul.) 80. 

-- S. 34 —Discretion of Court—Interference 

in appeal. 

Under S. 34, Arbitration Acfi the making of 
an order staying the proceedings is a matter 
largely in the discretion of the Court, though the 
discretion has to be judicially exercised. Where 
the trial Court has not acted arbitrarily or capri¬ 
ciously, the discretion exercised by him cannot 
be interfered with in appeal. ( Harnam Singh, 

J. ) Gianchand Walaiti Ram v. Kishan 

Chand. 52 P.L.R. 384. 
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-S. 34 —Discretion of Court—Interfe¬ 
rence in appeal — Practice. 

Under S. 34, Arbitration Act, a Court has a 
discretion to grant or refuse a stay of the suit, 
and where such discretion has been exercised in 
a most judicial manner, the appellate Court will 
refuse to interfere. ( Harries, C.J. and Muk- 
herjea, J .) Chundanmull Jhaleria v. Clive 
Mills Co., Ltd. I.L.R. (1948) 2 Cal. 297. 

-S. 34 —Discretion of Court—Interference 

—Jurisdiction of Court of appeal or revision. 

Under S. 34, Arbitration Act, an order staying 
proceedings is no doubt a matter largely in the 
discretion of the Court, but when a strong case is 
made not only has the Court of appeal or the 
Court sitting in revision jurisdiction to interfere 
but ought to do so. (Mookerjee and Chunder, JJ.) 
Ghewarchand Rampuria v. Shiva Jute Bail¬ 
ing, Ltd. 5 D.L.R. (Cal.) 105=A.I.R. 1950 
Cal. 568. 

-S. 34 —Discretion of Court—Refusal of 

stay — Grounds—Complicated questions of lav.' 
arising—Decision of arbitrators likely to con¬ 
flict with decision of Court — Rule. 

Arbitrators are competent to determine points 
of law as well as questions on the construction of 
the agreement, and, merely because questions of 
law might arise in the course of arbitration, it 
cannot be said that the Court should refuse to 
make an order staying the proceedings under 
S. 34 of the Arbitration Act. The Court has a 
discretion, and if it feels that the questions of law 
which would all to be determined by the arbi¬ 
trators are such as would rather not be left to 
be determined by them, it has the discretion not 
to make an order staying the proceedings. So also 
when there is a likelihood of conflicting decisions 
. being given by the Court and the arbitrators, the 
Court will refuse stay. ( Bhagwati , J.) Chiman- 
ram Motilal v. VandraVANDAS Gordhanoas. 
49 Bom.L.R. 431=A.I.R. 1948 Bom. 55. 


■ S. 34 —Discretion of Court—Stay of su 

Members of association of commercial me 
selected as arbitrators—Commercial crisis leadin t 
to litigation between association and party 
arbitration agreement . 

Under S. 34, Arbitration Act, the Court ha 

always a discretion and should proceed on th 

facts of each particular case in the matter o 

granting or refusing a stay of suit. The stric 

principle of sanctity of an arbitration agreemen 

is subject to the discretion of the Court, for ther 

must be read in every such agreement an impliei 

term or condition that it will be enforceable onl 

it the Court, having due regard to all surround 

mg circumstances, thinks it fit, in its discretior 
to entorce. 

A party to an arbitration agreement may be xe 
eased from his bargain if he can show that th 
selected arbitrator has not kept an open mind bu 
has made up his mind against the party by am 
acu or conduct which is more than a mere passim 
expression of opinion or that there is a probability 
thrtl he would in fact be biassed or that there i' 
sufficient reason to suspect that he will act un 

nnr r i y ° r ii that h ? has bcen of continue! 

unreasonable conduct. 
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The circumstance that the members of a Com¬ 
mittee of an association of commercial men, who 
are arbitrators, are both buyers and sellers of a 
particular commodity, will not ordinarily and by 
itself disqualify any member from acting as 
arbitrator in an ordinary dispute between a parti¬ 
cular buyer and a particular seller of that com- 
mocity. But a commercial crisis may overtake 
an association of commercial men giving rise to- 
such serious conflicts in interest between buyers 
in general and sellers in general as may make 
it improper for the committee, which may be 
packed with an overwhelming majority of buyers 
or sellers as the case may be, to adjudicate upon 
a dispute between a buyer and a seller. 

Where a commercial crisis takes such a turn 
as to necessitate a litigation between one of the 
parties to the arbitration agreement and the com¬ 
mittee, and the subject-matter of that litigation 
i is closely and inextricably connected with the 
j disputes in the suit between the parties to the 
; arbitration agreement, the Court should in the 
exercise of its discretion refuse to stay the suit 
and the fact that the suit against the arbitrator,, 
which is a bona fide one, is filed after the appli¬ 
cation for stay is made is wholly immaterial. 

(Das, J .) Dwarkadas Co. v. Keshardeo Bub- 
na. I.L.R. (1948) 1 Cal. 190. 

S . 34-— Discretion of trial Judge — Inter¬ 
ference in L. P. Appeal. 

The jurisdiction conferred by S. 34 of the 
Arbitration Act is of a discretionary nature, and 
in a Letters Patent Appeal interference with, 
the exercise of the discretion should not be 
made unless it is capricious or arbitrary. (Abdul 
Rashid, C. J. and Mehrchand Malta jan, /.); 
Hanuman Chamber of Commerce, Ltd., Delhi 
v. Jassa Ram LIira Nand. 49 P.L.R. 230=A. 
I.R. 1948 Lah. 64. 

— - S. 34 —Jurisdiction of Court—Stay of 

suit Plea that contract containing arbitration 
clause is void. 

For the purpose of an application under S. 34 
of the Arbitration Act, the Court can onlv consider 
the case as pleaded and framed. Even if the- 
Court is of opinion that the case made is of 
doubtful value or has been ingeniously framed 
with a view to avoid a possible claim under the 
contract itself, it cannot stay the suit, unless the- 
disputes raised arc within the ambit of the arbitra¬ 
tion clause. 

The essential question seems to be (a) whether 
the plea taken, whether it is mistake, fraud, mis¬ 
representation or coercion, make the contract con¬ 
taining the arbitration clause void ab initio so 
that the challenge is as to the formation of the 
contract or (b) whether the plea raises grounds 
lor avoiding a contract validly entered into. If 

_ 1 • . , , ^ survives the avoidance 

or termination of the agreement. If the former, 

1 'r> a i- ™ tlon c * allse cannot operate. 

Ordinarily a dispute as to whether a contract 
was induced by fraud or misrepresentation and is 

\ s ? n f. which the arbitrators' cannot 
decide. 'The jurisdiction of the arbitrators de¬ 
pends on the existence of the contract and the 
submiss'on. The arbitrators cannot ordinarily 
decide a dispute as to whether they have jurisdic- 
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tion to decide a particular issue. The parties may, 
however, agree that any dispute between the parties 
including a dispute whether a contract was vitiated 
or avoided by reason of fraud or mistake should 
be decided by the arbitrators themselves. The 
Court would, however, require clear and un¬ 
ambiguous words in the arbitration clause in order 
to be able to come to the conclusion that a dispute 
on the decision of which the jurisdiction of the 
arbitrators depended, was intended by the parties 
to be referred to arbitration. The ousting of the 
jurisdiction of the ordinary Court of law can only 
be done by clear and definite words and ordinarily 
the Court would lean against a construction con¬ 
ferring on the arbitrators jurisdiction to decide a 
dispute as to the existence or non-existence of 
their jurisdiction. ( Sinlia , J.) Bilasrai & Co. 
v. Tolaram Nathmull. 52 C.W.N. 858. 

S. 34 —Order dismissing certain objections 

Appeal—New objections, if may be raised. 

An appeal from an order of the lower Court 
disallowing objections taken to the validity of an 
award must ordinarily be confined to such objec¬ 
tions as had been taken in that Court and to no 
other. An objection as to the invalidity of re¬ 
ference should not be allowed to be advanced for 
the first time in the appeal. (Abdur Rahman, 
J-) Madan Lal v. Nabi Bakhsh. 226 I.C. 

at i 946 Lah - ( R ul.) 444=48 P.L.R. 377= 
A.I.R. 1947 Lah. 177. 

■—Ss. 34 and 40 —Scope and effect—Suit 
pending in Small Cause Court—Jurisdiction of 
that Court to pass stay order. 

Where a suit is pending before a Small Cause 
Court, the Small Cause Court is the authority to 
whom an application for stay under S. 34 of the 
Arbitration Act has to be made, and such; autho¬ 
rity may pass an order staying the suit. The 
omall Cause Court is not deprived of its juris- 
diction to pass the stay order by the provisions 
°f S. 40 of the Act. Strictly interpreted, S. 40 
only means that the Small Cause Court shall have 
110 .jurisdiction over the proceedings of the arbit¬ 
ration which have started nor will it have any 
jurisdiction for any application which may arise 
out of these proceedings. The stage at which the 
application for stay is made and the stay order 
is passed is not any part of the arbitration pro¬ 
ceedings. Exercising jurisdiction to pass stay 
order is not exercising jurisdiction over arbitra¬ 
tion proceedings. ( Das Gupta, J.) B as anti 
Cotton Mills, Ltd. v. Dhingra Bros. A.I.R. 
1949 Cal. 684. 

T"-S. 34 —Stay of proceedings—Discretion of 

Court—Interference in appeal. 

No doubt, an appellate Court is generally un¬ 
willing to interfere with an order passed by a 
Court either staying proceedings or refusing to 
stay proceedings on an application being made to 
Jt under S. 34 of the Arbitration Act. But if 

finds that the discretion which is given to the 
Court under that section in regard to the exercise 
bf its powers under it has not been judicially 
exercised, it is its duty to interfere. ( Harish 
Chandra and Sapru, JJ.) Bhudhu Lal v. Jagan 
Nath. I.L.R. (1948) All. 401=A.I.R. 1949 
All. 70=1949 A.L.J. 559. 
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-S. 34 —Stay of suit — Discretion — Inter¬ 
ference by appellate Court. 

The right to have a suit stayed under S. 34 of , 
the Arbitration Act is a discretionary one. In 
England the appellate Court will not interfere 
where a trial Judge has exercised his discretion 
in favour of one of the parties in a proper and 
judicial manner in granting or refusing a stay. 
There is no reason for taking a different view 
in India under S. 34 of the Arbitration Act. 

( Harries, C.J. and Mukherjea, J.) Chandan- 
mull Thaleria v. Clive Mills, Ltd. 52 C.W. 
N. 521=A.I.R. 1948 Cal. 257. 

-S. 34— Stay of suit—Discretion of Court 

—Interference by the Appellate Court. 

Under S. 34 of the Arbitration Act the Court 
has a discretion to stay the suit or not to stay it 
and the Court has to see not whether the case be 
referred to arbitration but has to see whether it 
should not be referred to arbitration. The dis¬ 
cretion exercised by the trial Court is not to he 
ordinarily interfered with by the appellate Court. 
The appellate Court can and will interfere when 
the discretion is illegally or improperly exercised 
or has been exercised without due consideration of 
the relevant factors. A refusal to stay the suit 
■would be justified if the determination of the 
dispute involved the decision of a pure question 
of law. But because one of the parties was to be 
the final Judge in the dispute between parties 
would not be a ground to refuse stay. (Raghubar 
Dayal and Akbar Hussain, JJ.) Upper India 
Sugar Exchange, Ltd. v. Haji Habib Hat Pir 
Mahd. I.L.R. (1948) All. 443. 

-S. 34 —Stay of suit—Discretionary power 

—Partnership agreement providing for reference 
to a named arbitrator—Named person being a 
shareholder of the concern—Court if bound to 
stay. 

S. 34 of the Arbitration Act gives a discretion 
to the Court either to stay a suit or not to stay 
it. Normally a Court will give effect to the term's 
of any agreement between the parties as to arbi¬ 
tration and will stay a suit. But where in a part¬ 
nership agreement provision is made for refer¬ 
ence of disputes to a named arbitrator, but the 
named arbitrator is himself a shareholder of the 
concern, the Court would be justified in not stay¬ 
ing a suit for accounts of the dissolved partner¬ 
ship. (Wanchoo and Agarwala, JJ.) Abdul 
Latif v. Dost Mahomed & Co., Ltd. I.L.R. 
(1949) A. 647=1949 A.L.W. 12=A.I.R. 1949 
All. 304=4 D.L.R. (All.) 114=1949 A. L. T. 
375=1949 A.W.R. 435. 

S. 34 ——Stay of suit—Ground for refusal 
—Named arbitrator not available—Dispute not 
raised before suit. 

Where a contract provides for reference of the 
disputes arising out of it to the arbitration of 
“the officer sanctioning the contract”, the fact that 
that particular officer has left British India and 
is not available does not ipso facto provide a 
ground for refusing a stay of the suit brought 
in contravention of the arbitration agreement, 
when there is nothing in the arbitration clause 
suggesting that the parties agreed that any vacancy 
in the office of the arbitrator should not be filled 
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up. In the absence of any such agreement tiic A suit was filed for dissolution of a partner- 
vacancy can be easily supplied and there is no ship, accounts, distribution of the partnership 
reason "to think that the arbitration will be in- assets and the appointment of a receiver, and for 
fructuous at all. If the particular officer sane- an injunction restraining the defendant from 
tioning the contract refuses to act or is incapable carrying on the partnership lousiness or from 
of doing so by reason of his absence or otherwise using partnership assets until the affairs of the 
there are provisions in the Arbitration Act for fi rm had been completely wound up. The plain- 
tlie appointment of another arbitrator in his place tiff charged the defendant with breach of duty 
and tlie arbitrator so appointed will be quite com- expressly imposed by the partnership agreement 
petent to proceed with the arbitration. • and breach of his duty generally as a partner, and 

A mere omission to raise dispute before suit, with abuse of his position as a partner who in 
without more, is not by itself a ground for re- terms of the partnership deed had the control and 
fusing a stay although it may be taken into con- management of the partnership business, for the 
sideration along with other facts in exercising the purpose of defrauding the plaintiff and depriving 
discretion of the Court in the matter of a stay him of his share of partnership profits. The 


of the suit. (Das, J.) Goveknok-Gf.neral in 
Council v. Associated Live Stock Farm 
(India), Ltd. I.L.R. (1948) 1 Cal. 161=52 C. 
W.N. 288=A.I.R. 1948 Cal. 230. 

- S. 34— Stay of suit—Ground for refusal — 

Party asking for appointment of receiver as only 
relief. 

There is nothing in the Arbitration Act to show 
that an arbitrator has no power to grant relief 
by way of appointment of receiver. Therefore 
the Court cannot refuse to stay a suit under S. 34 
of the Arbitration Act on the mere ground that 
the only relief asked for in the suit is one for 
the appointment of a receiver. 55 C. 249, dis¬ 
tinguished. (Harish Chandra and Sapru, JJ.) 
Budhu Lal v. Jagan Nath. I.L.R. (1948) 
All. 401=A. I.R. 1949 All. 70=1949 A. L. I. 
559. 

-S. 34 —Stay of suit—Ground for refusal 

—Party asking for interim relief. 

The Court cannot refuse to stay a suit under 
S. 34 of the Arbitration Act on the ground that 
one of the parties asks for the grant of an interim 
relief by way of appointment of a receiver or the 
issue of an order of injunction, as under S. 41 
( b ) of the Act and para. 4 of Sell. II to that 
Act the Court has power to grant interim in¬ 
junctions or to appoint a receiver even if the 
suit is stayed. (Harish Chandra and Sapru, 
JJ.) Budhu Lal v. Jagan Nath. I. L. R. 
(1948) All. 401=A.I. R . 1949 All. 70=1949 A. 
L.J. 559. 

-S. 34 —Stay of suit—Ground for refusal 

—Plea of fraud against party—Proof required. 

Unless a prima facie case of fraud is made out, 
the proceedings should when an arbitration agree¬ 
ment exists, be stayed under S. 34 of the Arbi¬ 
tration Act. If the plaintiff objects to the case 
being referred to a domestic tribunal in accord¬ 
ance with an arbitration agreement between the 
parties he must make out a substantial and bona 
fide case of fraud. [1924 Cal. 796, ref. to.] 

(Harish Chandra and Sapru, JJ.) Budhu Lal 
v. Jagan Nath. I.L.R. (1948) All. 401=A. 
I.R. 1949 All. 70=1949 A.L.J. 559. 

--—S. 34 —Stay of suit—Jurisdiction and dis- 

cretion of Court Suit for dissolution of partner- 
ship, appointment of receiver and injunction— 
Charges of fraud against defendant—Clause in 
partnership deed providing for arbitration of dis¬ 
putes “arising out of or in connection with the 
deed” 


partnership deed which was for a definite term 
contained a clause providing for reference to 
arbitration of any dispute between the parties 
“arising out of or in connection with the deed 
or the construction thereof”. On an application 
by the defendant for stay of the suit under S. 34 
of the Arbitration Act, 

Held, (f) that the disputes between the parties 
whether they related to breaches of the terms of 
the partnership deed or to the defendant’s 
manoeuvres to deprive the plaintiff of his share 
of the partnership assets or to other matters, 
were disputes which arose “out of or in connec¬ 
tion with the deed”, and that, therefore, there 
was jurisdiction in the Court to make an order 
staying the proceedings which had been instituted; 

(ii) that under the arbitration clause in ques¬ 
tion the arbitrators had power to decide whether 
or not the partnership should be dissolved, and to 
award dissolution, notwithstanding the fact that 
the partnership agreed upon was for a definite 
term of years; 

(Hi) that the prayer in the plaint for a receiver 
and for an injunction, whether it was intended 
to be for protection pending suit or for permanent 
relief, was not a matter which required the Court 
to exercise its discretion against a stay; 

(iv) that a charge of fraud to be a ground for 
refusing stay must be a specific charge clearly 
made and supported by particulars and that a 
mere general allegation was not enough. Though 
a Court would grant a stay when a charge of 
fraud was distinctly made, and the party charged 
claimed that the investigation be held by a Court 
and not by arbitrators, the position was different 
if it was the party charged who was applying for 
stay. As the party charged in the suit desired 
that the disputes which had arisen, including those 
which carried such general charges of misconduct 
as had been made, should be decided by the 
domestic forum which the parties had chosen, and 
as the disputes themselves had no special charac¬ 
teristic which made it desirable that they should 
be tried by a Court, there was no reason for 
refusing a stay. 53 B. 271 and I.L.R. (1942) 
2 Cal. 539, referred to. (Clough, J.) BallAv- 
das Acharjya Shyam Sunder 7*. Halwasiya. 
I.L.R. (1946) 1 Cal. 203. 

S. 34 —Stay of suit—Jurisdiction of Court 

Dispute as to existence of arbitration agree¬ 
ment. 

In order to succeed in an application for stay 
under S. 34 of the Arbitration Act, the petitioner 
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must prove that the respondents are parties to an 
arbitration agreement and the suit has been filed 
in respect of a matter agreed to be referred. The 
Court must be satisfied, before making an order 
for stay, that there is an arbitration agreement 
between the parties. If there is any dispute as to 
the existence of the arbitration agreement, the 
Court has no jurisdiction to order a stay unless 
the Court decides on the application that there 
is an arbitration agreement. If various questions 
of fact and of law will have to be decided for the 
determination of the issue as to the existence of 
an arbitration agreement between the parties, that 
issue can more conveniently be decided in the suit 
and the Court will not, therefore, make an order 
for stay of the suit. (Sin ha, J .) SohanlAl 
Ruia v. Thomas & Co. (Jute and Gunnies), 
Ltd. I.L.R. (1949) 1 Cal. 350. 

-S. 34 —Stay of suit—Jurisdiction of Court 

—Suit for damages for wrongful conversion of 
goods delivered under contract—Arbitration clause 
Providing for reference of dispute arising out of 
contract. 

The defendant had entered into a contract with 
the plaintiff for the purchase of a certain quantity 
of jute. Against the said contract the plaintiff 
had delivered some quantity out of which the 
defendant had rejected a portion. The plaintiff 
repeatedly attempted to obtain delivery of the 
rejected bales of jute but the defendant did not 
deliver them. The plaintiff filed a suit for dama¬ 
ges for wrongful conversion of the goods. The 
arbitration clause contained in the contract pro¬ 
vided for reference to arbitration any dispute 
arising out of or in any way relating to the 

contract. 

Held , that the cause of action in the suit was 
based wholly upon tort and tort alone which had 
got no connection direct or indirect with the 
contract itself and that the arbitration clause was 

?i?* a J tracte d on the pleadings in the suit and that, 
nerefore, the Court had no jurisdiction to stay 
% sm * under S. 34 of the Arbitration Act. 
lookerjee and Chunder 9 JJ.) Ghewarchand 
KAmpuria v. Shiva Jute Bailing, Ltd. 5 D. 
(Cal.) 105=A.I.R. 1950 Cal. 568. 

7"! S. 34 —Stay of suit—Pozver of Court — 

*tt f ranie d independent of contract. 

Under S. 34 of Arbitration Act, the Court 
roust consider the suit as it is pleaded and framed. 
| it comes to a conclusion that such a suit as 
Pleaded is a suit on the contract or arising out 
contract containing an arbitration clause, 
jpen the suit should be stayed. But on the other 
IJjud if the suit as pleaded is a suit independent 
°t the contract then the Court has no power to 
st *y the suit though it is satisfied that the frame 
°t the suit is merely a means of avoiding the 
consequences of alleging the true nature of the 
« ai m. ( Harries , C.J. and Mukherjea, J.) Jo- 
Burmull Parasram v. Louis Dreyfus & Co., 
Lid. 52 C.W.N. 137=A.I.R. 1949 Cal. 179. 
“""J S. 34 —Stay — Question whether particular 
sf, of Association is ultra vires— Competency of 
Arbitrators to decide—Stay in case involving such 

Question. 

The question whether a particular rule of the 
Rules of Business of an Association, such as the 


ARBITRATION ACT (1940), S. 34. 

Bombay Bullion Exchange, is ultra vires , is a 
difficult question of law and unsuited for deci¬ 
sion of laymen. A panel of arbitrators named 
by the Association, even though it consists of the 
most important merchants and is advised by 
lawyers in particular cases, would not be a satis¬ 
factory tribunal to determine such a question. 
In such a case the Court would exercise its dis¬ 
cretion by refusing stay. ( Bhagwati, J.) Chi- 

M A NR AM MoTILAL V. VaNDR A VANDAS GORDHAN- 

das. 49 Bom.L.R. 431=A.I.R. 1948 Bom. 55. 

- —-S. 34 —Stay of suit—Right to apply—Co- 

plaintiff . not party to agreement to refer—If bar 
to application for stay. 

The fact that one of the plaintiffs in the suit 
was not a party to the agreement to refer to 
arbitration is no bar to the defendant applying 
for and obtaining stay of the suit when that 
plaintiff is not interested in the subject-matter of 
reference and when all that he is entitled to is 
only a right to' receive such money as was due 
to the other plaintiff or plaintiffs. (Abdul 
Rashid, Ag.C.J . and Abdur Rahman, /.) 
Governor-General in Council v. Simla Bank- 

Industrial Co., Ltd. 226 I.C. 444=: 
1946 Lah. (Rul.) 460—A.I.R. 1947 Lah. 215. 

—S “Steps in the proceedings”—Ap¬ 

plicationfor time to file written statement. 

I he filing of an application for time is taking 

e th %, lr } ,. the Proceedings as provided in 

S. 34 of the Arbitration Act. Therefore a per- 

son who has applied for time to file a written 
for 15 T Cntitled at a later *** to appK- 

for stay 0 f proceedings under that section* 
bSachfkt t ,lW Ah * ad ’ JL) Sauan Kumar 

-tSHATTACHERJEE v. SUNIL KUMAR BHATTA 

CHE RJ £ E. A.I.R. 1948 Cal. 59. ATT 

"Step in the proceedings’’—Abdi¬ 
cation for time to file written statement. 

An application for time to file a written state- 
ment would amount to a “step in the proceed¬ 
ings within the meaning of S. 34 of the Arbit 
P‘‘ on ^ c t. [1945 A.L.J. 38, Rel. on; 1941 

Ahmad A j ) u^p 1 r MaHk ’ CL and Mushtaq 

I L R no.nV'A P ^ OV ?™ NT v - Harnath 
I.-L..K. (1950) A. 244=1949 ALT 170—A T 

R. 1949 All. 611=1949 A.W.R 261. A ‘ L 


" 7 s U 3 , 4 —"Steps in the proceedings”—Mean- 

mg of—Defendant filing unconditional appearance 
in Court in suit If barred from applying for 
stay—High Court Rules (OS.), R. H7. 9 7 

■JX\Z e - teS h f ° r dete j7 ninin ? whether an act 
* a nf St | P ‘ n , th . e Proceedings” within the mean- 
ng of S. 34, Arbitration Act, is not so much 

aWioui* thlt l ° "£ eth i? r U ’ s an a PP l; cation- 
although that would be a satisfactory test in 

but n<?t th ^ ° nly test ’ but whether act 
displays an unequivocal intention to proceed with 

ter TL r, S ' Ve ?? the r ‘ sht t0 have the mat ‘ 

ter disposed by arbitration. The fifing of an 
unconditional appearance in Court in a suit is not 
a step in the proceedings” which will/ debar him 
trom applying for stay, under S. 34. It is not 
an application of any kind but is an act which 
it is incumbent upon the defendant to do by vir- 
tue of R 117 of the High Court Rules to prevent 
the suit from being set down as being undefended 
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before he can apply for stay. It is not necessary 
for the defendant to file an appearance 
protest" according to a practice which has , ' 
up in the High Court, but which is ot doi ^ tf ,^ 
import and utility. That practice need not be 

followed and an unconditional appearance nia\ lie 

filed. 45 Bom.L.R. 432; 49 Bom.L.R. 431, 
cons.; A.I.R. 1943 Cal. 484, ret ( Tendolkar, 
r ) Nuruddjn Abdulhusf.in v. Abu Ahmed. 
si Bom.L.R. 1020=A.T.R. 1950 Bom. 12/. 


_S. 34 —'Step in the proceedings” Party , 

seeking postponement of suit and sending consent 
praecipe to the party—Latter signing same—Ip 
takes “step in the proceedings”—Right to apply 

for stay. . . 

There is no doubt that under S. 34 of the Arbi¬ 
tration Act, the application for stay of proceed¬ 
ings has got to be made by a party before filing | 
a "written statement or taking any other step in 
the proceedings. The mere fact that the part} 
unconditionallv signs the consent praecipe sent by 
the other party’s solicitor for postponement of ■ 
the suit, on the ground that the writ of sum- ; 
mons had not been served, would not amount to 
taking a step by the party signing the praecii*, 
and would not thereby debar that party from 
making the application for stay of the suit, j 
( Bhagwati, /.) Chimanram Motil-M t\ j 

Vandravandas Gordhandas. 49 Bom.L.R. 
431—A.I.R. 1948 Bom. 55. ! 

__S. 34— “Steps in the proceedings ”— What 

would amount to. 

If something is done by the party applying 
under S. 34 of the Arbitration Act which is in 
the nature of an application to the Court, it will j 
necessarily come under the category of a step 
in the proceedings” within the meaning of that 
section so as to disentitle that party from apply¬ 
ing for stay under that section. 

A partnership contract provided for the sell le¬ 
nient by arbitration of any disputes between the 
partners. One of the partners filed on 27th 
February, 1947, a suit for dissolution of thci 
partnership and for accounts. On the next day 
he filed an interlocutory application for an interim 
injunction restraining the defendant from draw¬ 
ing certain amounts, for the appointment of a 
commissioner to take an inventory, etc. An ex 
parte order granting interim injunction was made 
and the notice in respect of it was made return¬ 
able on 3rd March, 1947. O 11 that date the de¬ 
fendant appeared by his advocate and asked for 
10 days’ time for filing a counter which was 
granted and by consent of parties the interim in¬ 
junction order was also modified. On the ad¬ 
journed date the defendant’s advocate mentioned 
for the first time that he intended filing an ap¬ 
plication for referring the dispute to arbitration 
and that therefore he did not file a counter. The 
interim order was directed to continue. O 11 an 
application under S. 34 of the Arbitration Act 
by that defendant, 

Held, that in the circumstances the applicant 
did take a step in the proceedings within the 
meaning of S. 34 on both the dates when the 
interlocutory application of the plaintiff came on 
for hearing and further, by his conduct in that 


application he was precluded from applying for 
stay of proceedings and for reference of the dis¬ 
putes between the parties to arbitration. 

The fact that on the second hearing the de¬ 
fendant’s advocate mentioned that he was going 
to apply under S. 34 of the Act will not affect 
the position so far as S. 34 was concerned* 

(Kunlti Raman, J.) Gannu Rao r. Thiaga- 
raja Rao. 61 L. W. 829=A. I.R. 1949 Mad. 
582= (1948) 2 M.L.J. 606. 

-S. 34 —Time for applying for stay — 

Notice of suit—If hinds party served with notice 
with obligation to ask other party to refer matter 
to arbitration and to refrain from going to Court. 

It is only when a suit or a proceeding has been 
commenced against a party that he can make up 
his mind as to whether lie would apply for stay 
or not. He is not bound to remind the other 
party who has commenced the suit or proceeding, 
before such commencement, of his duty not to 
start the suit under the agreement between them. 
A notice of suit imposes no obligation on the 
party served with notice to say that the dispute 
shall be decided by their own tribunal and not 
by a Court of law. He can apply for stay at 
any time before filing a written statement or 
taking any other step in the proceedings, but not 
thereafter. {Abdul Rashid, Ag.C.J , and Abdur 
Rahman, J.) Governor-General in Council v. 
Simla Banking and Industrial Co., Ltd. 226 
I.C. 444=1946 Lah. (Rul.) 460=A.I.R. 1947 
Lah. 215. 

---S. 37 (1) and (3)— Commencement of 

arbitration — Date — Arbitration bye-laws of 
Madras Yarn Merchants’ Association incorporated 
in the arbitration clause in contract between mem¬ 
bers — Rye-law providing for invocation of arbitra¬ 
tion by application accompanied by plaint and 
documents along with fee of Rs. 25—Computa¬ 
tion of limitation for claim—If date of applica¬ 
tion or sendee of notice on defendant—Award 
—When liable to be set aside as invalid — Arbitra¬ 
tion Act (X of 1940), .ST 16 and 30. 

Where the arbitration bye-laws of the Madras 
Yarn Merchants’ Association arc incorporated in 
an arbitration clause providing for the settlej- 
ment of disputes between its members and a bye¬ 
law provided for invocation of arbitration by an 
application accompanied by a plaint and docu¬ 
ments, etc., along with 4 fee of Rs. 25 the 
arbitration must be “deemed to have commenced” 
within the meaning of S. 37 (3) of the Arbitra¬ 
tion Act on that date which constitutes the mate¬ 
rial date for limitation. If the claim for damages 
for breach of contract is within 3 years from 
the date of such commencement the claim is not 
barred by limitation. 

A mere error on a point of law whether speci¬ 
fically referred to the arbitrators or not will not 
by itself^ justify the Court setting aside the 
award. No hard and fast rule can he laid down 
as to the type of cases in which an award may 

c r ,T ltted lmdcr S. 16 (r) or set aside under 
o. 30 (r) of the Arbitration Act. All objec¬ 
tions to the legality of the award that are on 
the ground of any error in law apparent on the 
face of the award are governed by S. 16 (r)! 
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and not by S. 30 (c). Even to justify a remis¬ 
sion of the award on the ground of an illegality 
apparent on its face, it must be one of such a 
nature as to permit of no argument, 
and to be patent on its face and if per¬ 
mitted to pass, unrectified would do sub¬ 
stantial injustice in both law and enquity 
to the parties concerned. ( Rajamannar, C.J. and 
Mack, J.) Rathakrisknamurthy v. Bala- 
subramania & Co. A.I.R. 1949 Mad. 559= 
(1948) 2 M.L.T. 601. 


-- S. 37 (5) — Applicability — Application to 

implead legal representatives under O. 22, R. 4, 

C P. C.—Exclusion of time taken in arbitra¬ 
tion. 

S. 37 (5) of the Arbitration Act applies not 
only to suits but also to applications. In com¬ 
puting the period of limitation for bringing the 

legal representatives under O. 22, R. 4, C.P.C., 

therefore, the period between the commencement 

u r ar ^ ra ti° n and the date of the order of 
the Court superseding the order of referenqe. 
should be excluded under S. 37 (5) of the 
Arbitration Act. ( Thadani, J.) Milawaram 
rOPATRAM v. ToLARAM AYARAM. I.L.R. (1946) 

Kar. 326=A.I.R. 1947 Sind 113. 

7" 38—Arbitrators’ fees—Power of Court 

o compel party to pay before filing of award— 
pecial contract between parties for each to pay 
is proportionate share—Effect of—Remedies 

pen to party paying his share. See Arbitra- 

tion- Act, Ss. 14 (2) and 38. A.I.R. 1949 Cal. 

£»• ?• — Appealability—Application for 

mg objections to award—Rejection as being out 

of time—Appeal. 

thp n 0rc ^j r re ^using to set aside an award on 
tinn 5f° U u ^at . t ^ ie application for filing objec- 
s ° the validity of the award was out of time 
e to a PP^ a l a ble order within the meaning of 
Arbitration Act. ( Thadani,, J .) Hola- 

ctt t '*: Ri !? MAL v. Governor-General in Coun- 
Sbd 145’ (1946 > Kar * 4S9=A.I.R. 1947 

7 s • /=1 . 39 "^Appealability—Dismissal of objec- 

tem! t0 f :awar d and passing of decree in 

loSne awarc *- $ ee Arbitration Act (X of 
bs. 17 and 39. 1950 A.L.J. 249. 

^Tr-S 39 and. U. P. Ten. Act (XVII of 
to a ^63-272 —Arbitration Act, if applies 

Peai e - dings under the U - P - Ten - Act - A P- 
against decrees or orders passed as a result 

Pticaht r n lCe i0 ar bit ra ti°n—Provision of law ap- 
e Order reviving arbitration — Appealabi- 

The Arbitration Act applies to Revenue Courts 

visi aS f e R * Ten. Act makes no special pro- . 
^ on for appeal against decees or orders passed j 

Deal resu ^ °f a reference to arbitration such ap- 
a , s must be governed by the Arbitration Act 
a not by the provisions of Ss. 263 to 272 of 

Aci-' Ten. Act. S. 39 of the Arbitration 
r 3 .govern such appeals. But an order 
. ymg an arbitration being one not mentioned 
3 - 7 *, 39 of the Arbitration Act will not be an 
i a ^ e one * 11944 R.D. 325; 1945 R.D. 

» foil.] (Sultan Ahmad, M . and Lai, J.M. 

Q.. D.-o 
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II.) Ram Khilawan v. Basmti. 1949 R.D. 
89 ■ 

- ^Ss. 39 and 41 —Orders of appellate Court 
—Revision by High Court-C. P. Code, S. 115. 

there is nothing in S. 39 or S. 41 of the 
Arbitration Act which in any way takes away the 
powers that the High Court possesses of enter¬ 
taining petitions for revision under S. 115, C P 
Code. The proceedings before an appellate Court 
under that Act are undoubtedly judicial proceed- 
mgs and the Judge exercising powers is a judi¬ 
cial officer. In these circumstances, there must 
be some express provision in that Act taking 
away the powers of the High Court under S. Ilf, 
C. P. Code, before it can be held that no petition 
for revision is competent from the orders of such 
Court (Abdul Rashid, C.J. and Mehr Cliand 
Mahajan J .) Tirath Singh v. Isher Singh. 
49 P.L.R. 129=A.I.R. 1948 Lah. 50. 

77 39 Scope Order dismissing objec¬ 

tions to award as filed beyond time— Appeal ' 

Whether objections to an award are dismissed 
on the merits or they are dismissed on the ground 
that they are filed beyond time, the Court by dis¬ 
missing them in effect refuses to set aside the 
award, and an order refusing to set aside an 
award is clearly appealable under S. 39 of the 

A ‘ LR * 1Q 50 Cal. 53 and I.L.R. 
0946) Kar. 459 ref. to. (Thadani, C.J. and Ram 
Labhaya, J.) Mafizuddin Bhuyan v. Alimud- 
din Bhuyan. A.I.R. 1950 Assam 191. 


. 39 Scope Order overruling objections 

to the filing of award and directing decree to be 
drawn up m terms of award—Appeal, 

An order overruling objections to the filing of 
the award preferred by a party is one open to 
appeal under S. 39 (1) (b) of the Arbitration Act; 
and that right of appeal is not taken away merel* 
because the same order also directs the drawing 
up of a decree in terms of the award. The order 
overrulmg objections does not cease to be appeal 
able because it also passes a decree in terms oj 
the award. 18 C.W.N. 381; 44 C.W.N 1034* 
A.I.R. 1948 Pat. 207, rel. on. (G. n’ Dak 
J.) Bholanath Chatterjee v. Chandra She- 
kar Bhattacharya . A.I.R. 1950 Cal. 53— 
^ (Csl*) 9. 

I-— S - 39 (!) and (2)—Applicability—Lei- 

ters Patent appeal. 

The appeal provided for in sub-S. (1) of 
S. 39 of the Arbitration Act is an appeal from 
one Court to another, the latter being a Court 
authorised by law to hear appeals from the ori¬ 
ginal decrees of the former, and therefore neces¬ 
sarily a Court superior to it. A Letters Patent 
appeal which ,$ an appeal from one Bench to 
another Bench of the same Court cannot be said 
to fall within the purview of this provision. 

„ lt: f ? llows as a necessary corollary that the 
second appeal mentioned in sub-S. (2) of S. 39 

of the Act must also be an appeal from an 
infenor to a superior appellate Court. A Letters 
Patent appeal not being an appeal of this des- 
scription cannot be taken to fall within the pur- 

vl< T° f the sub-section afid to be hit by the 
prohibition contained therein.. (Ram Lai, C.J . 

and Achhru Ram, J.) Banwari Lal. v. Board 
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of Trustees, Hindu College, Delhi. A.I.R. 
1940 E.P. 165. 

_S. 39 (1)— Order refusing to set aside 

award—Second appeal—If competent. 

A second appeal is not competent against an 
order setting aside or 
award. ( Thadani, C.J. 

Musa fir Alt v. 

1950 Assam 114. 

-S. 39 (i) and (vi)— Scope — Application 

under S. 14 (2)— Dismissal on ground of no ar¬ 
bitration and no award — Appeal. 

Where an application under S. 14 (2) of the 
Arbitration Act is dismissed by the Court on the 
ground that the award alleged to have been made 
was not true and that there was no arbitration as 
alleged, the order is an order setting aside the 
award, as one refusing to act on the award, or as 
one refusing the relief sought by the applicant, 
and hence an appeal lies against such order, under 
S. 39 (1) or (vi) of the Arbitration Act. ( Reu¬ 
ben and Mukharji, JJ.) Jagdish v. Sunder. 
27 Pat. 86=A.I.R. 1949 Pat. 393. 

-S. 39 (2 )—Scope of—Letters Patent ap¬ 
peal—If barred. 

S. 39 (2) of the Arbitration Act only prohibits 
a second appeal and has reference to appeals that 
are made to the High Court under S. 100, C. P. 
Code. It does not take away the right of appeal 
that has been conferred on a litigant under Cl. 
(10) of the Letters Patent (Lahore). ( Abdul 
Rashid, C.J. and Mchr Chand Mahajan, J.) IIanu- 
man Chamber of Commerce, Ltd., Delhi v. 
Jassa Ram Hira Nand. 49 P.L.R. 230= A. I. 
R. 1948 Lah. 64. 

-S. 39 —Scope and effect—Order under S. 

33— Whether appealable under Cl. 15, Letters 
Patent. 

An order under S. 33 of the Arbitration Act 
which is not appealable under S. 39 of that Act 
is also not appealable under Cl. 15 of the 
Letters Patent. The general right of appeal 
given in Cl. 15 is curtailed by the special provi¬ 
sions of S. 39 of the Arbitration Act, which 
restricts the right of appeal only to the cases 
specified in the section itself. This section is 
sufficiently explicit to include an appeal under 
Cl. 15 of the Letters Patent as well and as the 
provisions of Cl. 15 have to be taken under 
Cl. 44 of the Letters Patent subject to the legis¬ 
lative powers of the Governor-General in Council 
it must be held that to that extent the right of 
appeal has been curtailed and modified. ( Harries, 
C.J. and Mukherjea, J.) Wright and Partners, 
Ltd. v. Governor-General in Council. I.L R 
(1948) 2 Cal. 265=52 C.W.N. 224. 

--S. 39 (2)— Scope—Second appeal — Objec¬ 
tions to award overruled and decree passed in terms 
—Appeal allowed and award declared invalid — 
Second appeal against appellate order—If lies. 

# S. 39 of the Arbitration Act is a specific provi¬ 
sion which provides for an appeal against certain 
orders of the Court, including an order setting 
aside an award, and Cl. (2) provides that no 
second appeal lies from an order passed in appeal 
under this section. There is a clear distinction 
between an appeal from an order as mentioned 
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in S. 39, and an appeal against a decree as men¬ 
tioned in S. 17 of the Act. Where the first 
Court found that the award was not invalid and 
pronounced judgment in terms of the award, but 
on appeal the award was held invalid, no second 
I appeal would lie against such an appellate order, 

A.C.J. and Imam, J.) Sheocharan 
26 Pat. 115=A.I.R. 1948 Pat. 

-Ss. 40 and 34—Scope and effect—Suit 

pending in Small Cause Court—Jurisdiction of 
that Court to pass stay order. See Arbitration 
Act, Ss. 34 and 40. A.I.R. 1949 Cal. 684. 
-Ss. 41 and 30—Dispute adjusted by par¬ 
ties after award—Right of parties to ask Court 
to set aside award—C. P. Code, O. 23, Rr. 1 
and 3. [See Q.D. 1941—1945, Vol. I, Col. 147.] 
Attar Singh v. Bishan Singh. 221 I.C. 537= 
1946 Pesh. (Rul.) 7. 

-S. 41 —Powers of Court—Order for in¬ 
terim injunction—Arbitration proceeding not 
pending. 

Under S. 41 of the Arbitration Act, the Court 
can make an order for interim injunction although 
an arbitration proceeding is not actually pending. 
Under this section read with the fourth item in 
the Second Schedule, this power is conferred on 
the Court “for the purpose of or in relation to 
arbitration proceedings”. It is not in terms 
limited to “pending arbitration proceedings”. 

Further where an application for injunction has 
been made in a suit which is pending and which 
has not yet been stayed, the Court has power, 
apart from S. 41 of the Arbitration Act, to make 
an order for interim injunction in a pending suit 
under the C. P. C. as well as in exercise of its 
inherent powers. Even if the Court thinks fit 
to exercise its discretion by granting a stay of 
proceedings that fact does not oust the juris¬ 
diction of Ithe Court to give auxiliary relief, e.g., 
by the apj>ointment of a receiver or by granting 
an injunction. The Court can, in its discretion, 
grant such relief and then stay the action as 
regards all other matters. (Das, J.) Chedilal 
Hariniwas v. Brit-Over, Ltd. 52 C.W.N. 45. 

-—S. 41 (b) —Scope and effect—Receiver— 

Appointment of—Power of Court to appoint be¬ 
fore notice of application under S. 20 is given. 
[Sec Q.D. 1941—1945, Vol. I, Col. 147.] Na* 
garchand v. Surf.ndranath. 12 B. R. 436= 
223 I.C. 571=1946 Pat. (Rul.) 241=A. I. R. 
1946 Pat. 70. 

—- 7 S. 46 and First Schedule, Cl. 3— Ap¬ 

plicability of Arbitration Act to proceedings be¬ 
fore the arbitrator appointed under the Madras 
Town Planning Act—Computation of four months' 
time under Cl. 3 of the 1st schedule of the Arbi¬ 
tration Act. 

The exception contained in S. 46 of the Arbi¬ 
tration Act takes away the Madras Town Planning 
Act out of its purview. Even if R. 3 of the 1st 
schedule of the Arbitration Act is assumed to 
apply to arbitration under Ch. V of the Madras 
Town Planning Act the only rational way of ap¬ 
plying it would be to consider the four months’ 
period as commencing from the date on which the 
arbitrator entered upon the bearing of a particular 
claim. (Leach, C. /., and Lakshmana Rao, /,} 


refusing to set aside an 
and Ram Labhaya, 7.) ( Agarwala , 

Md. Roysul Haq. A.I.R. ' v - Sanichar. 
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Ranganathan v Krishnayya. I.L.R. ( 1947 ) 

w ad M n o 3 iV 22 v V?* 14=59 L - W - 2ii=1946 M. 
W.N. 218=A.I.R. 1946 Mad. 504= (1946) 1 
M.L.J. 255. 

“T-; S -. 47 ' Proviso— Scope—“Award other¬ 

wise obtained”—Reference in pending suit with- 

X I . i /f . 7 T T t • V • ■ 


• . - Jiiu <£*'£» ft- 

intervention of suit—Award on—Validity and 
en forceability-If “ipso facto” adjustment of' 
suit C. P. Co*, O. 23, R. 3. 

An award obtained on an agreement for refer¬ 
ence to arbitration between the parties, during the i / D * ; " V\ -, . iu. 

pendency of a suit and without any order from i Abdul Majid v. Bahawal Bakh- 

the Court, cannot be treated as an adjustment of j t H ,’ (1950) Lah. 323=A.I.R. 1950 

tt SUlt T dtr u°- 23 ' R - 3, C. P. Code, ipso 
facto, and without a fresh consent between the 

parties given after the award. An award in a 

pe mg suit is not a plea in bar and cannot ope- 

tfnue ?he * he , J . Urlsdi . ction of the Court to con- 
‘™ e * he , P r oceedmgs in the suit, and it cannot 

Tthp ft SC A, aS - an accord and satisfaction 
Ot the claim in the suit. 

of A a "l e a rence *?■ arbit r ation of the subject-matter 
nnf • p ? a lr i g ac ^. 0n without an order of Court is 
vent^' uded Wltbln Arbitration without the inter¬ 
op 0 ' 1 of the Court under the Arbitration Act. 
buch an award is one which forms into a cate- 
o ry by itself and is within the contemplation of i r. 

o^nTnT t0 £: 47 ° f . the Act - 11 » no doubi 1 - Ss 

fiWhl He ? a 7 ieS ■ t0 abandon the suit and then 
J 6 .L! W u! d d 0r , !ts enforcement and the Court 


ARMS ACT (1878), S. 13. 

-Sch. I, R. 5— “Entering on reference” — 

Meaning of. 

An umpire enters on the reference when he en¬ 
ters upon the matter of the reference, ( i.e .), when 
the parties are before him or under some per¬ 
emptory order he is compelled to conclude the 
hearing ex parte. He cannot be deemed to have 
entered on the reference on the day when he 
merely directed that no further notice need be 
sent to one of the parties without beginning an 
enquiry into the case. 44 A. 432, referred to. 

( Rahman, J .) Abdul Majid v. Bahawal Bakh- 
5H. Pak. T ^ /iocn\ r ..u m_ a t tv 

Lain 174’. 

ARMS ACT (XI OF 1878), S. 4—“Ammuni¬ 
tion —Old, rusty and dirty cartridges and bullcls 
—Possession without licence — Offence. 

“Ammunition” as defined in S. 4 of the Arms 
Act includes not only serviceable loaded cartridges 
but also all parts of ammunition. Old, dirty, and 
in parts rusty, loaded cartridges and bullets’ are 
therefore “ammunition” within the meaning of 
the Act and possession of such articles contrary 
to the Act (without a licence) would therefore be 
an offence. ( Lobo and Tyabji, JJ.) Emperor 
v. Nirm ALDAS Alumal. I.L.R. (1947) Kar. 49. 


13 and 19 (e)—“ Going armed 

H ' »» /*.* ' 


•k* r _-V w / \JViny (//IUCU - 

Meaning of-Essence of off one c-Accused found 

-... aau me 1 ourt 1 TA;/ * r °° 9 J l ai l dsittin 0 on otla with dharias 

may then be bound to inquire into the validity I ^ riots ~Of)cncc—.Intention to use zvea- 

thereof. But without cnrh ^r _ __ . • i P 


thmnf -n 4 . •;/ , 4UA1C 11110 ine validity 

thereof. But without such consent of the parties 

emmet ' even - under tb ^ general law of 

an ord e ; 1 pending suit without 

n order of the Court involves ouster, or, at any 

inr , ’rr U ?- I>enS10n for the t,rne being, of the Court’s 

and as Tuch 0 it*?*** the trial of lhe suit, 

thiJ* such - Jt ls r opposed to public policy and 

eVCn as a contract.’ 
<-i ’ nil M Mad. 39, diss. A.I.R. 1934 
c. p bd3 ’IP Pat - 699, foil.; 47 All. 637 (F B )• 
Bom. ^F B.), 51 Mad. 800 (F.b!), not 

i LR noA E'a (19d6 > Mad - 840; 

fof/ 949) , Mad - 111; 51 C.W.N. 563, ref. 

patra' „7\t and Das ' A - ) Indramoni Moha- 

Orlsfa 169 NlLAMONI Moharana - A.I.R. 1950 

r 7 ’ , Pro y iso —Scope-If affects dis- 
AwarS ?f c - urt under 23, R. 3, C. P. Code— 
erne of C Pr f Vate ? rbitra «on-If can be made de- 
1941— being compromise. [We Q.D. 

»al « t 4S ’ R y r °i• 1 CoL 148 ] Arumuga Mu- 
0946) ^ a ® AL 3 AsuBRA MANiA Mudaliar. I.L.R. 

The nm^ncV,’ para ' 3 Provision, if mandatory. 

d ule to the ArVt m 7 ara f aph u 3 of ^e Sche- 
int eJ° *• Arbitration Act that unless a contrary 

the JrVf IS ex P r e ssed m an arbitration agreemem 

four b ‘ tr m 0rS / h ° uId make tbeir award S wTthin 

after hi " ths t. after entenn g °n the reference or 

vvribn b L n n g be£n Call f d up0 " to act b y notice in 
men ’ m any P art y to the arbitration agree- 
contraventbn^ol ln mandatory terms, and its 
(Cornell T l S 01 ** 3 "'' of the award. 

MAN. t M:) t A ?“ ul ._ Hakim „ Khan »• Chair- 


The expression “going armed” in S. 13 and 

p. (e) of the Arms Act does not necessarily 
imply motion on the part of the person going 
armed or his leaving his own premises. The 
essence of the offence of “going armed” under 
to, which is punishable under S. 19 ( e ) is 
first, the carrying of the weapons in question on 
the person of the accused, and, secondly, the 
intention on the part of the accused of using the 
arms as weapons when necessary or opportune. 

offpnrpH n i 4 ° n /n f " ecessar y ingredient of the 
to Z , ?• 19 ( 9- Tbe Court ba ^ to look 

Inch • r s - ances 0f , each case t0 see whether 

such an intention can be found or not. 

Where the accused at a time when riots were 
going on came out of his living rooms with two 
dhanas, and was found sitting on his otla at a 

otfaT? ab ° Ut , 8 t0 10 P ac es from Ms door the 

otla abutting on the road, where the police found 
heldT P eopIe .. cunning away the accused must be 

:rt\r-£ 

?,.? a*? - A <- 


usina nndcr —No intention of 

bag P ’ W HCh ,S COrried ' n ° ,ocked hand - 

intoit'ion- “"‘u 5 unlic ensed arms with the 

S 13 of the a" 1 ” heis not guilty under 

man t 4 ^„" v X1 " 1UM ahan V. Chair- a hand-hao- L u < i t ’ , Wben a person carries 

(lA T Improvement Trust. Pak L R g n wblch he had kept an unlicensed 

0949) Lah. 789=A.I.R. 1950 Lah. 32.' he had no^ ke -f d . to gone armed t 

ne had no present intention of using the pistol. 
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ARMS ACT (1878), S. 14 

(Dcsai, J ) Ramchander v. Rex. 1950 A.L. 

T 811—A I R. 1950 All. 386—4 A.I.Cr.D. 
ioi-5 D L.R. (A.) 202=51 Cr.L.J. 1064. 

_Ss. 14, 19 (f). 21 and 29 —Possession of 

more gun powder than that mentioned m the 
licence—Offence, committed—Sanction under S 2 9 
—Necessity- Extent” in S. 14 includes quantity 
of ammunition permitted by the licence. 

The word •‘extent" in S. 14 ot the Arms Act 
is not confined to territor.al extent but a so m- 
cludes the quantity of ammunition permitted by 
the licence. Possession or control of any quantity 
in excess of it must be deemed apart from its not 
being covered by the licence, an offence under S. 

14 read with S. 19 (/), because it is not accord¬ 
ing to the extent permitted by the licence, b. 21 
will come into play only where in violation of a 
condition subject to which the licence has been 
^ranted an act has been done which is not punish¬ 
able under S. 19. The prosecution of a licensee 
who is found in possession of ammunition beyond 
the extent permitted by the licence would not be 
maintainable under S. 29 of the Act without the 
requisite sanction of the District Magistrate. 
(Yahya Ali, J.) Ahmad Naina Maracair, In 
re 1945 M.W.N. 485=48 Cr.L.J. 880=60 L. 
W. 429=2 D.L.R. 47=A.I.R. 1947 Mad. 4al— 

(1947) 2 M.L.J. 102. 

-Ss. 14 and 4 —Possession of gun powder 

for reloading cartridges by a licensee for a breach¬ 
loading gun—If illegal. 

A person who has licence for a breach-loading 
gun and is authorized to keep cartridges is not 
debarred from possessing gun powder for the 
purposes of reloading the cartridges. Taking the 
definition of ammunition in S. 4 along with S. 14 
of the Arms Act, the licensee is entitled to keep 
powder, wads and shots for loading cartridges 
provided he does not exceed the number of cart¬ 
ridges allowed to him under the licence. {Thomas, 
CJ ) Ram Saroman Singh v. Emperor. 21 
Luck. 301=222 I.C. 547=1946 A.L.W. (C. 
C.) 55=47 Cr.L.J. 310=1946 A. Cr. C. 10= 
1946 Oudh (Rul.) 116=1946 A.W.R. (C.C.) 
54=1946 O.W.N. 55=1946 O.A. (C.C.) 54= 
A.I.R. 1946 Oudh 124. 

-S. 15— If applies to Mirzapur. 

S. 15 of the Arms Act applies to the City of 
Mirzapur. (Agarwala and Bhargava, JJ.) Amir 
Khan v. State. 1950 A.W.R. 328= A.I.R. 
1950 A. 423=51 Cr.L.J. 1144=1950 A. L. J. 
407. 

-S. 18 (a) —Power to suspend licence 

granted by District Magistrate—If vests in a City j 
Magistrate. 

The City Magistrate has no power under S. 18 
(a) of the Arms Act to suspend a gun licence 
granted by the District Magistrate. (Sinha and 
Bennett, JJ.) Hakim Nawab Ali v. Emperor. 
I.L.R. (1946) A. 689=1946 A.L.J. 199=224 
I.C. 456=1946 A.L.W. 209=1946 O. W. N. 
(H.C.) 201=1946 A.W.R. (II.C.) 381=1946 
A. (Rul.) 406=47 Cr.L.J. 638=1946 A.Cr.C. 
43=A.I.R. 1946 All. 484. 

--Ss. 19 (c) and 20— Applicability—Person 

holding licence to possess anus in an Indian State 
bringing cartridges into British India from Ceylon 


ARMS ACT (1878), S. 19. 

—Intention to hide the arms—Offence punishable. 

The doing of an act mentioned in Cls. (a) (c). 
(d) or (/) of S. 19 of the Arms Act with an 
! intention indicating that the act should not be 
known to a public servant is sufficient to make it 
an offence. Where a person holding a licence to 
possess arms within an Indian State brought live 
cartridges by sea from Ceylon into British India 
and tried to hide them, but his act was detected, 
Held, the bringing into British India of arms 
was an act contemplated under S. 19 ( c) even 
if it was not an offence under the same section 
and as there was an intention on the part of the 
accused to hide his act from the observation of 
the Customs Authorities or public servants, he was 
guilty of an offence under S. 20 of the Act. 
{Govinda Menon, J.) The Public Prosecutor 
v. K. M. Ibrahim Sahib. 61 L. W. 635=1948 
M.W.N. 665=A.I.R. 1949 Mad. 166=50 Cr. 
L.J. 213=( 1948) 2 M.L.J. 273. 

-S. 19 (f)— Applicability—Possession or 

control — Anns found in room of house — Head of 
family owning house—Liability to conviction — 
Conditions of—Proof required. 

To render a person liable to conviction under 
S. 19 (/) of the Arms Act, arms should be reco¬ 
vered from his possession or control. ' Merely 
because arms are found in a house belonging to 
a family, it cannot be said that the head of the 
family, who is in possession of the house must 
also be in possession of the arms in the room in 
the house and is therefore liable. It has to be 
proved by evidence that the room in which the 
arms or offending articles are found or are re¬ 
covered was indeed in possession of that person 
or was under his control. It has to be proved 
that some particular person or individual was in 
possession or control of the room or that portion 
of the house from which the arms were recovered 
in order to justify a conviction under S. 19 (/). 
1932 A.L.J. 1072, foil. (Sankar Saran, J.) 
Algoo Misir v. Rex. 4 D.L.R. (All.) 264 — 
3 A.I.Cr.D. 657. 

S. 19 (f )—Arms found concealed in tht 


house belonging to tzvo own brothers — No proof 
as to who concealed them—Conviction of either — 
Legality. . . 

Where arm9 (for which there is no licence) is 
found concealed in the house of two own brothers, 
as it cannot be known which of the two concealed 
them, none of them can be said to be “in posses¬ 
sion” of them and neither of them could be con¬ 
victed under S. 19 (/) of the Arms Act. ( Agar - 
tiifl/o, /.) Satdeo v . Rex. 1950 A.L.T. lfc= 
51 Cr.L.J. 800=A.I.R. 1950 A. 284=1950 A. 
W.R. 79. 

-S. 19 (f)— Ingredients of offence —Mens 

rca— Arms found in house of joint family — Ma¬ 
nager—If in “possession” and liable to convic¬ 
tion—Possession or control. 

Metis rea is an essential ingredient of the of- 
cnce under S. 19 (/), Arms Act, and before 
a person can be convicted under the section, it had 
to be proved that he was either in possession of 
the arms or had them under his control in contra¬ 
vention of the Act. The mere fact that the ac¬ 
cused is the head and manager of a family is not 
sufficient for a finding that he must have been in 
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possession or control of the arms found in a place 
in the family house; and the managing member 
cannot be convicted under S. 19 (/), on tfie 
mere basis of the finding of arms, without any¬ 
thing further to show that he was in actual pos¬ 
session of the articles found. (1932) A. L. J. 
1072; (1933) A.L.J. 1338; (1936) A.L.J. 508; 
1944 Lah. 339; 1948 Pat. 222; 48 Cr.L.J. 17; 
48 Cr.L.J. 53, foil.; 1932 A.L.J. 570; 1936 Pat. 
512; 1937 Pesh. 73, not foil.; 15 All. 129; 20 
All. 598; 1947 A.L.J. 501; (1939) Cr.L.J. 428; 
1944 Lah. 64; 1941 Nag. 296, ref. and discussed. 
(Raghubar Dayal and Agarwala, 77.) Sughar 
Singh v. Rex. I.L.R. (1950) A. 174=A.I.R. 
1950 A. 277=51 Cr.L.J. 776=3 A.I.Cr.D. 
619=4 D.L.R. (All.) 254. 

•S. 19 (f )—Offence under—Person with- 


' ' ^- - 

out a licence taking the gun of another and fir¬ 
ing a shot—Possession only for a very short 
time—Sufficiency for conviction. 

Where a person who has no licence seizes the 
gun of another and fires a shot though his pos¬ 
session is only for a short time, nevertheless an 
offence is committed under S. 19 (/) of the 
Arms Act. (Verma and Bind Basni Prasad, 
77) Emperor v. Jagmohan Thuxral. I.L.R. 
(1947) A. 240=48 Cr.L.J. 829=1946 A. L. T. 
502=1946 A.W.R, (H.C.) 631=1947 A.L.W. 
119=A.I.R. 1947 A. 99. 

- S. 19 (f) —Offence under—Recovery from 

place in exclusive possession of accused — Neces¬ 
sity. 

To sustain a conviction for an offence under 
S. 19 (/) of the Arms Act it must be proved 
that the recovery of the unlicensed arms or 
ammunition was from a place which was in the 
exclusive possession of the accused. (Atma 
Charan, J.C .) Amba Lal v. The State. A. 
I.R. 1950 Ajmer 30 (1)=51 Cr.L.J. 1108. 

■- Ss. 19 (f) and 29 —Offence under S. 19 

(/) in the Dt. of Hardoi—Sanction of District 
Magistrate for prosecution — Necessity. 

According to the provisions of S. 29 of the 
Arms Act when an offence under S. 19 (/) of 
the Act has been committed in a District like 
Hardoi, the prosecution of the offender cannot 
be started without the previous sanction of the 
District Magistrate. (Kaul and Wolford, 77.) 
Pukhai v. Emperor. 23 Luck. 53=49 Cr.L. 
L.J. 295= (1947) O.A.‘(C.C.) 359=A. I. R. 
1948 Oudh 187=1947 O.W.N. 534=1947 A.W. 
R. (C.C.) 359. 

-S. 19 (f) — “Possession”—Accused having 

key of box containing arms kept in his house — 
Liability of. 

Possession of a key of a box containing arms 
in the house of the accused, must be held to be 
“possession” of arms for purposes of S. 19 (/) 
of the Arms Act, as the possession of the key of 
the box by the accused tends to show that the 
accused must have knowledge of the presence of 
the arms in the box. ( Thadani, 7.) Mahtabali 
Shah Hussain Shah v. Emperor. 230 I. C. 
1S&=1947 Sind (Rul.) 96=A.I.R. 1947 Sind 
192=48 Cr.L.T. 556. 


ARMS ACT (1878), S. 19. 

-S. 19 (f )—Possession or control—Arms 

found in room of house—Head of family owning 
house—Liability to conviction—Conditions of — 
Proof required. 

To render a person liable to conviction under 
S. 19 (/) of the Arms Act, arms should be reco¬ 
vered from his possession or control. Merely be¬ 
cause arms are found in a house belonging to a 
family, it cannot be said that the head of the 
family, who is in possession of the house must also 
be in possession of the arms in the room in the 
house and is therefore liable. It has to be proved 
by evidence that the room in which the arms or 
offending articles are found or are recovered was 
indeed in possession of that room or was under 
his control. It has to be proved that some parti¬ 
cular person or individual was in possession or 
control of the room or that portion of the house 
from which the arms were recovered in order to 
justify a conviction under S. 19 (/) . 1932 A. 

L.J. 1072, foil. (Sankar Saran, 7) Alcoo 
Misir v. Rex. 4 D.L.R. (All.) 264=3 A. I. 
Cr. D. 657. 


■S. 19 (f) —“Possession and control”- 


Meaning of. 

The words “possession and control” in S. 19 
(/) of the Arms Act mean something more than 
mere constructive or legal possession and control. 
They mean conscious possession and actual con¬ 
trol. As under this section the mere possession 
of incriminating articles constitutes a serious cri¬ 
minal offence, there must be mens rea or guilty 
knowledge before a person can be convicted of such 
possession. [1948 Pat. 222, foil.] {Hemeon,].') 
Abdul Rahim Khan v. Crown. I.L.R. (1949) 
Nag. 519=A.I.R. 1949 Nag. 289=50 Cr.L.J. 
838=4 D.L.R. (Nag.) 59=3 A.I.Cr.D. 226= 
1949 N.L.J. 195. 

-S. 19 (f )—Possession and control — Mean¬ 
ing of. 

The words “possession” and “control” in S. 19 
(/) of the Arms Act, mean something more than 
a mere constructive or legal possession and con¬ 
trol. In order to constitute possession and control 
of an incriminating article which will make a 
person liable he must, necessarily have knowledge 
of the existence of such an article in his house or 
place of living or a place in his occupation. A 
person obviously cannot be visited with legal 
liability unless it is established that he had mens 
rea or guilty knowledge of the existence of the 
incriminating article. fWalford, J.) Chitta v. 

Chotey Lal. 22 Luck. 185=228 I.C. 15=1946 
A.W.R. (C.C.) 252=1946 O.A. (C.C.) 252= 
48 Cr.L.J. 17=1947 Oudh (Rul.) 10=1947 O. 
W.N. 82=1947 A.Cr.C. 31=A.I.R. 1947 Oudh 
114. 

■S. 19 (f )—“Possession and Control ”— 


Meaning of. 

“Possession and Control” in S. 19 (/), Arms 
Act, must be construed as meaning conscious pos¬ 
session and actual control. Mere constructive or 
legal possession and control would not be suffi¬ 
cient to constitute an offence. There must be 
mens rea or guilty knowledge before a person can 
be convicted of such possession. (Sinha and 
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Dalsiel, JJ.) Sahendra v. Emperor. 26 Pat. 
46=A.I.R. 1948 Pat. 222=49 Cr.L.T. 445. 

--S. 19 (f)—Possession and control—Mean¬ 
ing—Articles found in place belonging to whole 
family—Any member apart from the manager, if 
in ‘possession’ of them. [5Ve Q.D. 1941—1945, 
Vol. I, Col. 151.] Hirdey Ram v. Emperor. 
222 I.C. 393=1946 All. (Rul.) 173=47 Cr.L. 
J. 437=A.I.R. 1946 All. 4. 

-—S. 19 (f)— “Possession” and “control ”— 

Meaning of—Duty of prosecution—Gun recovered 
from room in possession of joint family — Ab¬ 
sence of evidence, to fix responsibility on any 
particular member—Conviction of karta — Sus¬ 
tainability. 

The fact that a gun in a dilapidated condition 
is recovered from a room in a house belonging 
to a Hindu joint family, does not justify the con¬ 
viction of the karta or eldest male member of 
that family of an offence under S. 19 (/) of the 
Arms Act, when there is no evidence at all show¬ 
ing which particular individual member kept it 
there. Mere proof that an incriminating article 
is found in premises occupied by a number of 
persons does not itself establish prima facie, the 
guilt of any particular person or of all of them 
jointly. “Possession” and “control” required 
under S. 19 (/) mean conscious possession and 
actual contol. It is the duty of the prosecution 
to prove affirmatively mens rea or guilty know¬ 
ledge in some one particular individual or group 
of individuals. The burden lies heavily and en¬ 
tirely on the prosecution, and all the time on the 
prosecution to prove such guilty knowledge. 
Where the prosecution fails to fix the liability 
of any particular individual or individuals, it is 
not legally pemissible to call upon all the’ occu¬ 
pants of. the place to account for the presence of 
the incriminating article in the premises, and in 
the absence of any satisfactory explanation by 
them, to hold all of them or the eldest male 
member, to be in possession or control of the I 

_ Bhekha Ahir v. Emperor. 

12 ^ 1947 Pat. (Rul.) 66 
=48 Cr.L.J. o3=A.I.R. 1947 Pat. 236. 


--S. 19 (f)— u Possess ion and control'*— 

Meaning of—Essentials for conviction— Mens rea 
—Proof of Necessity—Unlicensed zveapons found 
in family house of Hindu family—Conviction of 
manager — Sustainability . I 


The words “possession and control” in S. T 
(/) mean something more than constructive 01 
legal possession and control. To constitute nr 
offence under S. 19 (/) there must be consciom 
possession and actual control; there must be 
mens rea or guilty knowledge before a person car 
be convicted of such possession or control 
Merely because the accused is the karta 01 
manager of a joint family, he cannot be held 
responsible for the possession of unlicensed 
weapons found in the family house; and he cannol 
be convicted in the absence of a finding 
that he was consciously and personally in posses- 
sipn of the weapons. A.I.R. 1944 Lah. 339 * 
1947 Pat. 236 foil ( Meredith, Ag.C.J. and 
Sarjoo Prosad, J .) Mohan Lahiri v The 
King. 29 Pat. 243=A.I.R. 1950 Pat . 243=4 


ARMS ACT (1878), S. 19. 


A.I.Cr.D. 232=5 D.L.R. (Pat.) 86=51 Cr. 
L.J. 977. 

-S. 19 (f)— Possession and Control — 

IVhat amounts to—Gun found in house occupied 
by accused and other members of his family — 
Production by accused when other members zvere 
absent — Conviction — Legality. 

The prosecution in a criminal case must stand 
or fall on the evidence produced by it, and until 
a prima facie case is established by that evidence, 
the onus cannot shift on to the accused. To 
throw the onus on the accused to prove his inno¬ 
cence is opposed to the fundamental principles of 
criminal jurisprudence. 

The petitioner was standing with his wife in 
the courtyard of the house occupied by him and 
his relations, namely, his father, brother, nep¬ 
hews, etc., when the Police went there. On 
being questioned by the Police the petitioner went 
in and produced a gun from the house. On these 
facts he was charged and convicted under the 
Arms Act on the ground that the gun was in his 
possession and control. 

Held : that in the absence of any evidence to 
show where the gun had been lying in the house 
at the time when the petitioner picked it up and 
produced it, the mere production by him could 
not lead to the conclusion that the gun was in his 
possession or to throw the onus on him to ex¬ 
plain the possession. The prosecution had to 
establish affirmatively that the petitioner was in 
exclusive possession and control of the gun 
before he could be convicted of the offence. 
(Teja Singh, J.) Surain Singh v. Emperor. 
229 I.C. 455=1947 Lah. (Rul.) 180=48 Cr. 
L.J. 390. 


■as. 


19 (f) and 30— Scope—Illegality of 
search—If vitiates conviction under S. 19 (f). 

The circumstance that a search was illegally 
held has obviously no bearing on the question of 
the guilt of the accused; and a conviction undei 
S* 19 (/) of the Arms Act may be perfectly 
sound and legal notwithstanding that the evidence 
upon which it is based may have been procured 
as the result of an illegal search of the accused’s 
house. 47 All. 575. rel. or. (Meredith, Ag. 
C.y. and Sarjoo Prasad, J.) Mohan Lahiri v. 

T? E a K J N £ l 9 Pat - 243=5 D.L.R. (Pat.) 86 

232=a i -R. 1950 Pat. 243=51 

Cr.L.J. 977. 


” 19 (0 —failure to deposit gun pend¬ 

ing receipt of renezval of expired license — Of- 
nice, if committed—Period of grace, if extends 
period of license or condones failure to deposit 
on expiry of license. 

The license in respect of a gun expired on 31st 
December, 1945 and the license-holder had ap¬ 
plied before that date for its renewal, but it was 
received only on the 5th February, 1946. As a, 
month s period c*f grace was usually allowed 
during which the license-holder may' keep the 
weapon though the renewed license was not re¬ 
ceived, the license-holder did not deposit his gun 
as required by the Arms Act. 

Held, that the period of grace was not intend¬ 
ed to extend the period of the licence, or, in any 
manner, to limit the scope of S. 16 of the Amis 
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Act. The weapon which is not covered by a 
license has to be deposited as soon as the license 
expires. Technically, therefore, an offence under 
S 19 (i) must be held to have been committed, 
but in the circumstances, the sentence has to be 
very nominal. (Yahya Ali, J.) , AlacathorA 1 
Padayachi, In re. 1947 M.W.N. -80=60 L. 
W 221 =A.I.R. 1947 Mad. 361=0947) 1 M. 

L j. 200. . , J ^ 

_S. 20 —Intention mentioned under—Onus 

—Carrying a pistol in a locked hand-bag . 

The intention mentioned in S. 20 of the Arms 
Act has to be proved by the prosecution though 
it will usually be proved from circumstantial evi¬ 
dence. But there must be circumstances from 
which it can be presumed; the Court cannot start 
with assumption of the intention from the mere 
circumstance that the arms are not exposed to the 
public view. The Legislature has laid the onus 
of proving the special intention on the prosecu¬ 
tion and the latter cannot be disburdened of that 
onus. Hence, when a person is found carrying 


ARMS ACT (1878), s. 29. 

State. 1950 A.W.R. 328=A.I R 1950 A. 
423=51 Cr.L.J. 1144=19^0 A.L..T. 407. 

_S. 29 —Construction and scope—Sanction 

—Absence of—Effect—Sanction when to be 
obtained—Proceedings in respect of offence under 

$ 19 (f)_ When commence or when initiated, 

S ? 9 Arms Act, lays down absolutely that no 
proceedings shall be instituted without the previ¬ 
ous sanction of the District Magistrate or tne 
Commissioner of Police, as the case may be. On 
the clear language of the section it must be held 
that proceedings taken in the absence of a sanction 
required by law are a complete nullity. It is not 
a question of a technical defect which can be 

remedied by a belated sanction. 

The proceedings against the accused in respect 
of an offence commence only after the Magistrate 
has taken cognizance of the case and made the 
accused person a party to the proceedings by 
taking some action against him, such as, a sum¬ 
mons. In the case of an offence under S. 19 (/), 
Arms Act, the proceedings cannot be said to have 
been started until after a charge-sheet is sub- 


• 

an unlicensed pistol in a locked hand-bag and on ^gg^ started until atier a cnargc-snccu is auu- 
being questioned admits the bag containing a pis- mitted and the Magistrate decides to institute a 
tol, he cannot be convicted under S. 20 of the cage Jn Court> jt would therefore be sufficient if 


Arms Act as there is no proof of concealment. 

( Desai, J.) Ramchander v. Rex. 1950 A.L.J. 
811=A.I.R. 1950 All. 386=4 A.I.Cr.D. 401 
=5 D.L.R. (A.) 202=51 Cr.L.J. 1064. 

-S. 21 —Applicability—Possession of more 

gun powder than that mentioned in the licence. 
See Arms Act, Ss. 14, 19 (/), 21 and 29. 
(1947) 2 M.L.J. 102. 

-S. 22 —“Delivery”—Meaning of. 

S. 22 of the Arms Act punishes ‘delivery.’ It 
must be a conscious delivery. It need not 
necessarily be a physical delivery in that there 
must be proof that the accused delivered with his 
hands a firearm to another; but from the cir¬ 
cumstances of the case the only possible infe¬ 
rence must be that the firearm in question was 
delivered. Merely because a person lives in 
a house of his, which is temporarily leased to 
another, a fiream belonging to him, from that 
factum alone, it cannot be inferred that the fire¬ 
arm was delivered to the tenant for his use. 

( Rajagopalan, J.) Public Prosecutor v. Gopala- 
swami Pillai. 1949 M.W.N. 451=3 A.I.Cr. 
D. 671=A.I.R. 1949 Mad. 850=4 D.L.R. 

(Mad.) 242=51 Cr.L.T. 54=(1949) 2 M.L.J. 

no. 

—-S. 27 and Government of India Act 

(1935), S. 124 (1)— Function conferred on 
Central Government by S. 27, Arms Act — If can 
be delegated to Provincial Government. 

The subject-matter of “arms” is a matter to 
which the executive authority of the Central Gov¬ 
ernment extended by virtue of Item 29 in List I 
of the 7th Schedule to the Government of India 
Act. S. 27 of the Arms Act conferred a func¬ 
tion upon the Central Government in relation to 
that matter. Consequently that function fell within 
the purview of S. 124 (1) of the Government 
of India Act. Under that section, the Central 
Government could delegate its functions under 
S. 27, Arms Act, to the Provincial Government 
with the consent of the Provincial Government. 
( Agarwala and Bhargava, JJ.) Amir Khan v. 


sanction is obtained prior to such institution. 
A. I. R. 1945 F. C. 16; 22 Pat. 433 ref. 
( Meredith, Ag. C.J. and Sarjoo Prasad, /.) 
Mohan Lahiri v. The King. 29 Pat. 243=5 
D.L.R. (Pat.) 86=4 A.I.Cr.D. 232=A.I.R. 
1950 Pat. 243=51 Cr.L.J. 977. 

•S. 29 —Offence committed in Meerut dis¬ 


trict—Necessity for sanction. 

Under S. 29 of the Arms Act, no sanction is 
needed for the institution of any proceedings in 
respect of an offence under S. 19 (/) of the 
Arms Act committed in the District of Meerut 
three months after the coming into force of the 
Act, as the District of Meerut is a place to which 
S. 32 (2) of Act XXXI of 1860 applied. It is 
manifest from this latter section read with S. 29, 
Arms Act, that no sanction for the institution 
of proceedings under S. 19 (/), Arms Act, is 
needed where an offence has been committed 
within an area in respect of which an order for 
general search for arms had been made under 

S. 24 of Act XXVIII of 1857. As the District 
of Meerut must be regarded to be comprised in 
the area “north of the rivers Jumna and Ganges” 
within the meaning of that expression in the 
Notification, dated 21st December, 1858, pub¬ 
lished in the Government Gazette, North Wes¬ 
tern Provinces of the Bengal Presidency, an 
order for search of arms was made in respect of 
that district under Act XXVIII of 1857. The 
tract of land indicated by this Notification was 
the tract of land to the north of the river Jumna 
up to its confluence with the river Ganges and 
thereafter the land to the north of the river 
Ganges. 1929 A.L.J. 28, referred to. (Seth, 
/.) Rikha Gingh v. Rex. A.I.R. 1949 All. 
625=50 Cr.L.J. 982. 

■S. 29— “Proceedings' 


— ___ — Meaning of -- 

Proceedings for bail—If judicial proceeding If 
“institution of proceedings” for purposes of 
sanction. 
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‘•Proceedings" in S. 29, Arms Act, must mean 
judicial proceedings. The word means legal pro¬ 
ceedings in Court and not searches or arrests or 
investigations by the police under the Cr. P. Code, 
or other law. Proceedings for bail may in a 
sense be judicial proceedings when a magistrate 
applies his mind to the question whether bail 
should be granted. But that would be a separate 
judicial proceeding quite apart from the actual 
prosecution for an offence under the Arms Act; 
hence the mere consideration of the question of 
bail in the initial stage when the accused is sent 
up in custody cannot amount to the initiation or 
institution of proceedings in the sense of a Court 
prosecution for the offence in respect of which 
the sanction is required under S. 29. 6 Mad 

A - 1 R 1946 Pat. 160, dist. A.I.r! 
1927 Cal. 721; 6 Pat. 768, foil. 47 All. 575- A 
P R . 1931 All. 269; 17 Cal. 574, ref. ( Meredith , 
Ag. C. J and Sarjoo Prosad, J.) Mohan La- 

29 Pat - 243 = S D.L.R. 

E at 9, 8 9~f 9' I n £, r ' D - 232=A.I.R. 1950 Pat. 
243=51 Cr.L.J. 977. 

-Ss. 29 and 30— Sanction granted\ after 
search and before proceedings in Court—Vali¬ 
dity of trial—Evidence as to search—Admissibi¬ 
lity. 

The time of the institution of the proceedings 
referred to in Ss. 29 and 30 of the Arms Act is 
the same, and in view of the terms of S. 30 it 
has reference not to the actual institution of 
the proceedings in Court but to the earlier stage 
when proceedings are started by the police in 
connection with th,e case before they proceed to 
search acting on information. 

Where, however, the sanction required by 
i>. 29 is granted at a later stage (i.e.) after the 
search by the police and before the chalan is 
submitted to Court, and a clear severance is pos¬ 
sible between the proceedings at the investigating 

valfcf ^ thC proceedln S s in Court, the trial is 

. bSe ff Ce . °[ the sanction P rior to the search 
does not affect the actual admissibility of the evi- 

r r \° w e search - (Roxburgh and Chakra- 
r ," ,My* AF FAR Shah v. Emperor. I.E. 
R. (1948) 2^ Cal. 245=52 C.W.N. 265. 

7 S 29—Sanction under—Necessity—Pos- 

\n SS th* r f m0re gunpowder than that mentioned 
in the licence. 5Ve Arms Act, Ss 14 (f) 19 

21 and 29. (1947) 2 M.L.J. 102. ' 

7~ Scope—N on-compliance—Sanction 

for prosecution — Absence of—Effect—Subse¬ 
quent sanction—If validates proceeding. 

A prosecution for an offence under S 19 (f) 
of the Arms Act, instituted without the previous 

iTs'Vo/th Magistrate as required 

■?. ■ ? 9 of , the Act « null and void. Sanction 

obtained subsequent to the institution of the 
proceedings would not validate the proceedings as 
the absence of sanction prior to the institution is 
not a mere irregularity, or technical defect hut 
renders the whole proceedings null and void 

irys. tsm ?:U:745, E c rrr 

p "- (R '"-> ,nr, = A 


I ARMY ACT (1911), S. 41. 

ARMY ACT (VIII OF 1911)— Court-martial 
—Appeal to Privy Council against findings of — 
Maintainability. 

The intention of the Indian Army Act is that 
the findings of a Court-martial as and when con¬ 
firmed 1 /y the proper confirming officer, are to be 
final, subject to the power of revision as provid¬ 
ed in the Act. Hence, there is no room for an 
appeal to His Majesty in Council in such a 
matter, consistently with the subject-matter and 
scheme of the Act. ( Lord Thankerton.) 

Mahomed Yakub Khan v. Emperor. 74 I A 
8=229 I.C. 420=1947 A.L.T. 189=1947 
(P.C.) 11=1947 P.C. (Rul.) 88=13 B.R. 

425=1947 M.W.N. 344=48 Cr.L.J. 514=51 
C.W.N. 776=49 Bom.L.R. 567=60 L.W. 594 
=A.I.R. 1947 P.C. 87=1947 A.W.R. (P.C.) 
17=(1947) 1 M.L.J. 403 (P.C.). 

-Offence of criminal breach of trust by 

army personnel—Court competent to try. See 
Cr. P. Code (V of 1898), Ss. 561-A and 549. 
(1949) 2 M.L.J. 44. 

-S. 2 —Military store-keepers employed by 

Army authorities—If triable by Court-martial — 
Ordinance X of 1941, X. 2 . 

Military store-keepers attached to or employed 
with military forces raised in British India must 
be deemed to be on active service for the pur¬ 
poses of the Army Act so long as the hostilities 
continued, by virtue of S. 2 of Ordinance X of 
1941, and could therefore be tried by a Court- 
martial. ( Harries, C.J., Abdur Rahman, Mehr 

Chand Maltajan, JJ.) Sardar Jit Singh v. 
Imperator. I.L.R. (1945) Lah.* 419=227 I.C. 
216=47 P.L.R. 423=1947 Lah. (Rul.) 7=A. 
I.R. 1946 Lah. 103 (F.B.). 

- S. 27 —Offence under—Good faith, if a 

defence. 

Good faith can never afford a defence to a 
charge under S. 27 of the Indian Army Act, 
although it may be relevant in considering the 
question of sentence. ( Harries, C.J., Abdur 

Rahman and Mehr Chand Mahajan, JJ.) Sardar 
Jit Singh v. Imperator. I.L.R. (1945) Lah. 
419=227 I.C. 216=47 P.L.R. 423=A.I.R. 
1946 Lah. 103=1947 Lah. (Rul.) 7 (F.B.). 

~ S. 41— If ultra vires— Trial of subject of 
Indian State for offences committed outside 
British India—Government of India Act, 1833, 

73— Indian Councils Act, S. 22. 

S. 41 of the Indian Army Act, 1911, is in all 
respects intra vires, the Indian Legislature. It 
is not ultra vires the Indian Legislature in so far 
as it empowers a Court-martial constituted under 
that Act to try a subject of an Indian State for 
offences committed outside British India. This 
section was enacted in exercise of the powers 
fJX e ” S. 73 of the Government of India Act,. 
io 33 . b. 73 of the Government of India Act 
gave the Governor-General in Council power to 
rpake rules and regulations to govern all native 
officers and soldiers in the military service of the 
company whersoever they mav be serving. The 
words native officers and soldiers” as used in 
this section mean officers and soldiers belonging 
to non-European races in the military service of 
the company. These words would cover all the 
torces raised from coloured races, whether they 
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resided in British India or in Indian States. They 
have not been used in a territorial sense, but in 
a purely racial sense. S. 73 of the Government 
of India Act is not repugnant to or inconsistent 
with any of the provisions of the Indian Councils 
Act, 1861, and it stood unrepealed till the passing 
of the Government of India Act, 1915. If 
provisos 1 and 2 to S. 22 of the Indian Councils 
Act are read together, it is clear that instead of 
re-enacting S. 73, Government of India Act, 
1833, its operation was saved by stating that its 
provisions should not in any way be affected by 
the passing of the Indian Councils Act and should 
remain in force. If an Act gives the Governor- 
General in Council power to frame laws and regu¬ 
lations with regard to a certain territory and also 
states that the provisions of an earlier Act which 
gives the Governor-General power to frame rules 
and regulations governing a much larger territory 
shall remain in force, the later provisions cannot 
be said to be repugnant to the former, simply 
because they enlarge the area of the operation 
of the laws which can be framed by the Governor- 
General in Council. The provisions of the sub¬ 
stantive part of S. 22 and the provisions of the 
two provisos to that section are supplementary to 
each other, and their combined effect is that so 
far as native officers and soldiers are concerned, 
the Governor-General has been given power to 
pass legislation with extra-territorial operation 
throughout the world. ( Abdul Rashid, Sale and 
Munir, JJ.) Md. Mohyuddin v. Emperor. I.L. 
R. (1947) Lah. 327=224 I.C. 608=47 Cr.L.J. 
645=1946 Lah. (Rul.) 377=A.I.R. 1946 Lah. 
158 (F.B.). 

-S. 41 and Government of India Act 

of 1833, S. 73^^S\ 41 of the Army Act if valid 
and intra vires the Indian Legislature — Compe¬ 
tency to legislate with extra-territorial effect — 
Construction of statutes—Scope of the presump¬ 
tion against construing general words as intended 
to have extra-territorial effect. 

The Ruler of an Indian State became an Indian 
Commissioned Officer in the Indian Army. As 
he was suspected of having committed offence 
under Ss. 121 and 302, Indian Penal Code, he 
was kept in military custody according to the 
usage of the service, pending investigation of 
those offences. He was subsequently arraigned 
before a Court-martial on those charges. During 
the pendency of the Court-martial proceedings an 
application under S. 491, Cr. P. Code was filed 
and in support of it, it was contended that the 
officer not being a British subject was not amen¬ 
able to the criminal laws of British India for 
offences alleged to have been committed outside 
British India and that so much of S. 41 of the 
Indian Army Act as purported to confer juris¬ 
diction on a Court-martial to try non-British 
subjects for offences committed by them beyond 
British India, was ultra vires the Indian Legisla¬ 
ture. 

Held, that such portion of S. 41 of the Indian 
Army. Act of 1911 as purported to confer such 
jurisdiction on a Court : martial was intra vires 
the Indian Legislature because S. 73 of the Gov¬ 
ernment of India Act, 1833, had conferred on 
the Indian Legislature the power to legislate with 

Q.. D .—10 


ARMY ACT (ENGLISH) 1879), S. 154. 

such extra territorial effect. There is no reason 
or justification for limiting the scope of the very 
general words “wheresoever they may be found/’ 
used in S. 73 of the Act of 1833. The words 
“native-officers and soldiers” occurring in S. 73 
cannot be said to be used in any territorial sense. 
The expression was merely intended to refer to 
the non-British or non-European members of the 
Company’s Army. Though it is true that every 
statute is to be so construed, so far as its langu¬ 
age admits, as not to be inconsistent with the 
comity of nations or with the established rules of 
international law, there is no rule of international 
law or principle of the comity of nations which 
is inconsistent with a State exercising disciplinary 
control over its own armed forces, when those 
forces are operating outside its territorial limits. 
In this view, it is very doubtful whether in the 
present case, there is any presumption necessitating 
or justifying a limited construction of the general 
words used in the statute. ( Spens, C.J., Varada- 
chariar and Zafrullah Khan, JJ.) Mohd. Moh¬ 
yuddin v. Emperor. 1946 F.C.R. 94=1946 F. 
L.J. 64=1.L.R. (1947) Lah. 387=1.L.R. 
(1947) Kar. (F.C.) 1=1946 M.W.N. 541=12 

B. R. 670=225 I.C. 520=47 Cr.L.J. 800=1946 
F.C. (Rul.) 31=48 Bom.L.R. 740=1946 O.A. 
(F.C.) 7=81 C.L.J. 263=1946 A.W.R. (F. 

C. ) 7=A.I.R. 1946 F.C. 27=(1946) 2 M.L. 
J. 23 (F.C.). 

- S. 69 —Proceedings instituted in ordinary 

Criminal Court—If can be withdrawn for trial by 
Court-martial. 

Under S. 69 of the Army Act, proceedings 
instituted in the ordinary Criminal Court in 
respect of an offence which is triable also by a 
Court-martial can be withdrawn from that Court 
for trial by the Court martial. ( Harries, C.J., 
Abdur Rahman and Melir Chand Mahajan, JJ.) 
Sardar Jit Singh v. Imperator. I.L.R. (1945) 
Lah. 419=227 I.C. 216=47 P.L.R. 423=A.'f. 
R. 1946 Lah. 103=1947 Lah. (Rul.) 7 (F.B.). 

- S. 69—Scope of. See Cr. P. Code (V 

of 1898). Ss. 561-A and 549. (1949) 2 M.L.J. 
44. 

ARMY RULES, S. 62 —Trial of person on ac¬ 
tive service—Power of officer empowered by Cen¬ 
tral Government or Commander-in-Chief to con¬ 
vene Court-martial. 

S. 62 of the Indian Army Rules does not mean 
that the Central Government or the Commander- 
in-Chief lose their right to empower an officer to 
convene a Court-martial when the troops are on 
active service. The Central Government or the 
Commander-in-Chief can empower an officer to 
convene a Court-martial at all times, whereas the 
officer commanding forces in the field can only 
empower an officer to convene such a Court on 
active service. ( Harries, C.J., Abdur Rahman 
an d Mehr Chand Mahajan, JJ.) Sardar Tit 
Singh v. Imperator. I.L.R. (1945) Lah. 419= 
227 I.C. 216=47 P.L.R. 423=A.I/R. 1946 Lah. 
103=1947 Lah. (RuL) 7 (F.B.). 

ARMY ACT (ENGLISH 1879), S. 154— 

Proceedings under — Validity—Evidence not taken 
—Applicant for warrant not examined on oath. 

The proceedings before a Magistrate under S. 
154 of the Arm}' Act are bad, if the applicant for 
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the warrant is not examined on oath and no evi¬ 
dence is taken as required by the section. (Rox¬ 
burgh ami fill is, JJ.) Evelyn Hetty Yivfan 
Perry v. Emperor. l.L.R. (1946) 1 Cal. 95. 

-(1879, 44 and 45 Vic., C. 58), S. 170— 

Findings of Court-martial—Jurisdiction of High J 
Court. [See Q.D. 1941—1945, Vol. I, Col. 
153. J G. R. F. X. Monte'serkat v. Major 
General Hammond. 1946 Oudh (Rul.) 1=46 
Cr.L.I. 746. 

- (1881), Ss. 48 and 49 —“Field General 

Courts-martiaV* — Convening—Procedure — Ordi¬ 
nance X of 1941 —Definition of active service. 

S. 48, Army Act, is the general clause relating 
to Courts-martial, and an officer can only he tried 
by a “General Court-martial’’ which can be con¬ 
vened by His Majesty or on officer deriving autho¬ 
rity immediately or mediately from His Majesty 
and a General Court-martial is to consist of not 
less than five officers, each of whom must have 
held a commission for not less than three years. 
S. 49 of the Act is a special clause providing for 
“Field General Court-martial”, such a Court- 
martial may be composed of three officers, or in 1 
some cases only of two and no particular length 
of service is laid down as a qualification. It can 
only be convened except in one special case, by 
an officer commanding a corps or portion of a 
corps on “active service”. By virtue of Ordi¬ 
nance X of 1941 every person in the army in India 
is >emed to be on active service for the purposes 
of the Army Act and the officer in immediate com¬ 
mand is empowered to convene a Field General 
Court-martial. If all the individuals are on active 
service the force itself must be deemed to be on 
active service. ( Blacker, J.) A. \Y. Meads v. 
Imperator. 225 I.C. 102=47 Cr.L.J. 687=A. 
I.R. 1946 Lab. 112. 

ASSAM ACTS, ETC. 

Agricultural Income-tax Act (IX of 
1939). 

Cotton Cloth and Yarn Control Order 
(1946). 

Frontier (Administration of Justice) 
Regulation (1945). 

High Courts Order (1948). 

Land and Revenue Regulation (I of 
1886). v 

Maintenance of Public Order Act (V of 
1947). v 

Money-Lenders Act (IV of 1934). 

Money-Lenders (Amendment) Act (VI 

of 1943). 


Municipal Act (I of 1923). 

Opium Prohibition Act ''XXIII nf 
1947). 

Re A VenU ^,r Tri . bunal ( Tr ansfer of Powers 
Act (IV of 1948). 

(T Aa P (1935) y SetHed Districts > Tenancy 

V k ge j ab N and 0il Seeds Control 

Order (1944). 


ASSAM AGRICULTURAL INCOME-T^ 

ACT (IX OF 1939 )—Applicability and scope 
Killer of Indian State holding property in dsu 

m his capacity as ruler—Liability to laxati 
under Act—International law. 


ASSAM AGR. I.-T. ACT (1939), S. 2. 

A sovereign prince is not liable to taxation in 
another state. State property of another state 
is not subject to the jurisdiction of another state 
though the property lies in the latter state.- 
English Courts have treated Indian Rulers as 
independent and entitled to the privileges granted 
to such rulers by International law; and Rulers of 
Indian States are not amenable to taxation in 
British India particularly where the property is 
state property. In India ruler or state is not 
assessable to income-tax if the property held by 
him in British India is held as part of the royal 
or Durbar property. There is nothing in the 
Assam Agricultural Income-tax Act' to show that 
the Provincial Legislature intended to take away 
the privileges of a foreign sovereign, and that 
Act has therefore to be so construed as to preserve 
such privileges. The ruler of an Indian state is 
not therefore assessable to agricultural income- 
tax in respect of property held by him in the 
Province of Assam and outside the borders of 
his state. 10 I.T.R. 322, dist. 15 I.T.R. 367; 
16 I.T.R. 307, foil. 12 M.I.A. 523; 9 Cal. 
535; 12 C.W.N. 777; 42 C.W.N. 705, ref. 

( Harries, CJ. and Mukherjea, J.) Maharaja 
Bikram Kishore v. Province of Assam. (1949) 
I.T.R. 220=53 C.W.N. 164. 

- Property belonging to Ruler of State as 

Ruler—Liability to assessment. 

The property belonging to a Ruler of a State in 
his capacity as a Ruler and which is not his 
private property, is not liable to be assessed for 
agricultural Income-tax under the Assam Agricul¬ 
tural Income-tax Act. ( Harries, C.J. and Mu - 
kherjea, J.) N a re n dr a Narayan v. Province of 
Assam. 52 C.W.N. 919=1949 I.T.R. 243. 
- Whether ultra vires. 

The Assam Agricultural Income-tax Act is not 
ultra vires the Provincial Legislature as on its 
true construction it does not authorise the assess¬ 
ment of agricultural income-tax on a Ruler of a 
State. ( Harries, C.J. and Mukherjea, J.) Na- 
rendra Narayan v. Province of Assam. 52 C. 
W.N. 919=1949 I.T.R. 243. 

--—Ss. 2 and 3—Applicability—Co-operative 

Society incorporated in England and owning tea 
estate in Assam—Manufacture and sale of tea to 
members—Profits—Taxability — Transactions — 
If sales or mutual dealings. [See Q.D. 1941— 
1945, Vol. I, Col. 155.] English and Scot¬ 
tish Co-operative Wholesale Society, Ltd. v. 
Commissioner, Agricultural Income-tax, As¬ 
sam. 227 T.C. 527=A.I.R. 1946 Cal. 261= 
1947 Cal. (Rul.) 26. 

- -S. 2 (a) (1)—“Agricultural income”— 

Salami received for settlement of agricultural 
land. [See Q.D. 1941—1945, Vol. I, Col. 156.] 
Jyotindra Narayan Sinha, In the matter of* 
224 I.C. 354=1946 Cal. (Rul.) 240=A. I. R, 
1946 Cal. 15. 

—S. 2 (e) and (m)—“Assessee”—Execu¬ 
tor-Death of assessee—Proceedings, do not abate 
—Executor has to pay tax. [See Q.D. 1941— 
194a, \oI. I, Col. 156.] Sudha Tarangint 
Debya, In re. 1946 Cal. (Rul.) 9. . 

” 2 (1) (a)— Applicability. 

Money payable to and received by an assessee 
annually under an agreement or compromise under 
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ASSAM AGR. I.-T. ACT (1939), S. 2. ASSAM FRONTIER ETC. REG., S. 26. 

-which the assessee gives up all his claims to agri- v. Province of Assam. 1949 I.T.R. 220=53 C. 
cultural lands may be regarded as the assessee's W.N. 164. 

income but not agricultural income as defined in - S. 28 (1) —Reference under—Competency 

the Assam Agricultural Income-tax Act. (Harries \ —Conditions—No time limit—Reference can be 
C.J. and Mnkherjea, J.) Maharaja Bikram made even after order by Commissioner of tax. 


Kishore v. Province of Assam. (1949) I.T.R. 
220=53 CAV.N. 164. 

-S. 2 (1) (a)—Salami— Taxability. 

Salami arising from the settlement of waste 
lands would be “agricultural income” as defined in 
S. 2 (1) (a), Assam Agricultural Income-tax 
Act, but would not be such income if the pay¬ 
ments were made in respect of transfers of hold¬ 
ings by one tenant to another. 48 Cal. 766; 48 
C.W.N. 59; (1948) I.T.R. 68; 18 Pat. 805; 
(1939) I.T.R. 536; 20 Pat. 699; (1941) I.T.R. 
318; 5 P.L.T. 497; (1940) I.T.R. 650, ref. 

( Harries, C.J. and Mnkherjea, J.) Maharaja 
Bikram Kishore v. Province of Assam. (1949) 
I.T.R. 220=53 C.W.N. 164. 

---S'. 7 (c)— “Accrued due in the previous 

agricultural year”—Meaning—If refers to arrear 
as well as current dues. [See Q.D. 1941—1945, 
Vol.rtl, Col. 156.] Sudha Tarangini Debya, 
In re. ^ 1946 Cal. (Rul.) 9. 

---—S. 7 (c) —Construction—Assessment to 

first year and subsequent years—No distinction— 
Special deduction for collection expenses in first 
year on whole amount due for rent—Not available. 
[See Q.D. 1941—1945, Vol. I, Col. 157.] Su¬ 
dha Tarangini Debya, In re. 1946 Cal. (Rul.) 
9. 

71 S. 7 (c)— Construction—Computation of 
15 per cent.—Basis of when rents accrued due as 
well as arrears due are collected in same year. 

The deduction of 15 per cent, under S. ? (c) 
of the Assam Agricultural Income-tax Act is 
15 per cent, of the total amount of rent accrued 
due and not 15 per cent, of the total amount of 
rent collected. If in a particular year all the 
accrued rent is collected together with arrears due 
for past years, the deduction allowed is 15 per 
cent, of the rent which accrued due and not 
15 per cent, of the total collected. ( Harries, 
C.J. and Mnkherjea, J.) Maharaja Bikram 
Kishore v. Province of Assam. (1949) I.T.R. 
220=53 C.W.N. 164. 

-7®. 24 (5) —Powers of Appellate Assistant 

Commissioner—Alteration of assessment on State 
as association of individuals into one on its ruler 
Personally. 

The Assistant Commissioner of Agricultural 
Income-tax has no jurisdiction on appeal to alter 
an assessment made by the Agricultural Income- 
tax Officer on a State as an association of 
individuals into an assessment on the ruler of 
that State personally where no proceedings were 
started and no notices were served under the 
Assam Agricultural Income-tax Act on the 
Ruler himself personally. It is in fact an entirely 
new assessment upon a new assessee. In such a 
case he should act urfder S. 24 (5) ( b ) of the 
Act and set aside the assessment and send the 
matter back to the Agricultural Income-tax Offi- 
ce ^, make a fresh assessment. (Harries, C.J. 
•and Mnkherjea, J.) Maharaja Bikram Kishore 


[See Q.D. 1941-1945, Vol. I, Col. 157.] Sudha 
Tarangini Debya, In re. 1946 Cal. (Rul.) 
9. 

- S. 30— Applicability—“Escaped assessment” 

—Income returned and made the subject of inquiry, 
but held not assessable—Proceedings in respect 
of such income under S. 30— Legality of. 

Income which has already been duly returned 
for assessment cannot be said to have “escaped 
assessment” within the statutory meaning. Where 
an item of income is duly returned and is made 
the subject of an inquiry by the Income-tax Offi¬ 
cer and held by him to be not assessable, such 
income cannot be held to have “escaped assess¬ 
ment” within the meaning of S. 30, Assam Act 
(IX of 1939) and proceedings under that section 
cannot be takvn in respect of such income. 35 
C.W.N. 310, dist.; 2 I.T.R. 71; 61 Cal. 285, 
foil.; (1933) I.T.R. 129; (1940) I.T.R. 236; 
12 Rang. 118; 16 Lah. 937; ref. (Harries, C.J. 
and Mnkherjea, J.) Maharaja Bikram Kishore 
v. Province of Assam. 1949 I.T.R. 220=53 
C.W.N. 164. 

- S. 50— Rules under, R. 22— Assessment of 

■Agent of non-resident Ruler of a State — Non¬ 

resident Ruler not himself liable. 

An agent of non-resident Ruler of a State 
cannot be assessed under the Assam Agricultural 
Income-tax Act, if the Ruler himself is not lia¬ 
ble. (Harries, C.J. iand Mnkherjea, J.) Naren- 
dra Narayan v. Province of Assam. 52 C.W. 
N. 91 $=1949 I.T.R. 243. 

- S. 50— Rules under, R. 22— If ultra vires. 

R. 22 of the Assam Agricultural Income-tax 
Rule is made within the powers conferred by 

S. 50 of the Assam Agricultural Income-tax Act 
and therefore is not ultra vires. (Harries, C.J. 
and Mnkherjea, J.) Narendra Narayan v. Pro¬ 
vince of Assam. 52 C.W.N. 919=1949 I.T R 
243. 

ASSAM COTTON CLOTH AND YARN 
CONTROL ORDER (1946), S. 12 —Order 

sanctioning prosecution — Validity—Absence of 

reference to facts constituting offence. 

Where it has been proved by the statement of 
the investigating officer and the reports placed on 
the record that all the facts bearing on the case 
were placed before the sanctioning authority, an 
order sanctioning prosecution is valid, although 
it does not refer to the facts constituting the of- 
fence. 52 C.W.N. 325 (P.C.), referred to. 
(Ram Labhaya, J.) Purnamal Agarwala v. 
The King. A.I.R. 1949 Assam 84=51 Cr.L. 
J. 63. 

ASSAM FRONTIER (ADMINISTRATION 
OF JUSTICE) REGULATION (1945), Ss. 

26, 28 and 32— Orders of acquittal—Appellate and 
remsional jurisdiction of High Court—Cr. P. 
Code , 5*. 439. 

.Cl. 2 of S. 26 of the Assam Frontier (Admi¬ 
nistration. of Justice) Regulation, necessarily refers 
to orders of convictions which are not covered by 
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ASSAM H. C. ORDER (1948), S. 3. 

cl. (1). By no stretch of imagination can the 
words “in other cases” occurring in cl. ( 2 ) be con¬ 
sidered to cover appeals against orders of acquittal. 

S. 32 of the Regulation cannot be utilised to 
extend the jurisdiction of the appellate or the re- 
visional authorities under the Regulation. All 
that it lays down is that the Courts and officers 
acting under the Regulation shall be guided in re¬ 
gard to their procedure by the principles of the 
Cr. P. Code, which are consistent with the 
provisions of the Regulation. They cannot enlarge 
their jurisdiction by reference to the provisions 
contained in the Cr. P. Code as doing so would 

not be consistent with the express prevision of the 
Regulation. 

It is not open to the High Court to interfere 
with an order of acquittal in revision either, under 

1 °f Regulation. Like S. 26, this section 
also deals with cases of conviction only as distin¬ 
guished from those of acquittal. The revi- 
sional jurisdiction of the High Court under the 
Regulation is as restricted as its appellate jurisdic- 
tKDn. The High Court cannot have recourse to 
its revisional jurisdiction under S. 439, Cr P. 
Code, when exercising jurisdiction in a case under 
the Regulation. Such a course of action would 
mvolve a clear contravention of the provisions 
of bs. 28 and 32 of the Regulation. ( Thadani , 
Ag. c. /. and Ram Labhaya, /.) Province of 

o SS i^A L akHI Nayak - 51 Cr.L.T. 447=A.I. 

R. 19o0 Assam 43. 

ASSAM HIGH COURTS ORDER (1948), 

vuiZvnTJ l ,‘ lut r’!:- °f r H ‘ 9h Court on 5th A P ril > 

Validity—Chmf Justice alone appointed on 
that day—Government of India Act, S. 220. 

thp "acI S ' th r ASSam High C ° Urts 0rder > 
the Assam High Court came into existence on 

las In™- \ 9 f' a th ? Ugh the Chief Justice alone 
was appointed on that day and not the other 

exeSs and *, he , Cal ™ tta High Court ceased to 

Assam Juns . dlctlon . fr om that day so far as the I 
Assam province is concerned. If the Chief 

Jus ice IS the only Judge of the High Court, he ' 

could perform the duties of the Chief Justice 1 

and also dispose of such judicial business of the 

Court as he is empowered to dispose of sitting r 

singly, but the constitution of the High Court I 

cannot be affected by delay in the appointment ! 

S H 220 UhT r required to b = appointed under < 
c* Ar f l he Government of India Act or under t 

1 LR r?n gh n Court 0rder > 1^48. 1 

Z, 1 . 938 ) Pat - 550, 9 A. 625 and I.L.R t 

0936) All 322, approved. ( Thadani, Ag. CJ • 
and Ram Labhaya , /.) Sampatlal Keshan v r 

5 B 4 A C P W.N. S 92 AH - A - LR ' 1950 Assam N fc | 

"SAM ^AND AND REVENUE REGU- i a 

(I ,l OF 18 , 86) ~Annual patta—Issue of c 
Person other than annual pattaholder in 3 
possession. j 

An annual patta, until it is either cancelled or - 

hvt ° f ,r n :. reneWal glven t0 the Pattaholder 
by the authorities concerned, confers good title I 

upon the person to whom the patta is issued The r 

possession of a person other than the annual 1 

pattahoMer is irrelevant. His possession might 1 

be that of a trespasser or a permissive possession r 

emanating from the pattaholder himself in which s 


I 94 O- 1950 . I 52 

ASSAM L. & REV. REG. (1886), S. 32. 

: case obviously he cannot claim the rights of a 
pattaholder and claim that the annual patta be 
issued to him. ( Thadani, Ag. CJ.) PrasannA 
Ram v. Balabox. I. L.R. (1950) 2 Assam 77= 
A.I.R. 1950 Assam 209. 

—Rules fra7tted under , R. 190 -A—Settlement 
of fishery otherwise than by auction sale—Powers 
of Provincial Government—Order of Government 
settling fishery—Appeal. 

When a Sub-Divisional Officer or Deputy Com¬ 
missioner decides to settle a fishery otherwise than 
by an auction sale, he would communicate to Gov¬ 
ernment the name of the person on whom the 
fishery is proposed to be settled. But that does 
not mean that the Provincial Government can. 
make a counter proposal as regards the person 
upon whom the Sub-Divisional Officer or Deputy 
Commissioner should settle the fishery. If the 
Government decides to accord sanction for settle¬ 
ment of a fishery otherwise than by an auction 
sale, there is no rule framed under the Regulation 
which empowers the Provincial Government to 
name the person upon whom the Sub-Divisional 
Officer or the Deputy Commissioner is obliged to- 
settle the fishery. An order of the Sub-Divi¬ 
sional Officer settling a fishery upon a certain 
person, if influenced by an order of the Provin¬ 
cial Government, is liable to be set aside. 

„ An order of Provincial Government settling a 
fishery upon a certain person is one against which 
no right .of appeal is given under the Regulation. 

( Thadani , Ag.CJ.) Paharatdin Ahmad v. 
Bhatti Bangaon Co-operative Fishery Society. 
I.L.R. (1950) 2 Assam 45=A.I.R. 1950 Assam 
212 . 

- Settlement offered to appellant on pay - 

ment of certain sum—Appellant coming into Pos¬ 
session with knowledge of revenue authorities— 
Order enhancing premium not served on him— 
Order of eviction without affording him oppor¬ 
tunity to have settlement on reasonable terms—If 
justified. 

The Deputy Commissioner offered settlement of 
land to the appellant on payment of a premium at 
a certain rate. The land was surveyed in the 
name of the appellant and was given a number. 
Payment at the rate ordered was made by the 
appellant who came into possession with the con¬ 
sent and the knowdedge of the revenue authori¬ 
ties as a person on whom the land was settled. 

t was not made aware of the order by which 
premuim at enhanced rate was made payable. 

1 here was no refusal on his part to pay at this 

TcltO • 

Held, that in those circumstances it would not 
be equitable to order eviction without offering the 
appellant an opportunity to have the settlement 
ot the land on reasonable terms. ( Ram Labho- 

tv' ioca IT ^ NDRALAL Chattf.rjef. v. State. A. 

l.K. lvaO Assam 127. 

-S. 32 —Scope of. 

Under S. 32 of the Assam Land and Revenue 
Regulation, mere occupation is not enough, for 
occupation may be the occupation of a trespasser, 
lhe occupants contemplated by the section must 
have a permanent, heritable and transferable right 
of use and occupation in the land, or be in posses¬ 
sion as mortgagees of persons having such » 
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ASSAM L. & REV. REG. (1886), S. 53-A. 

right. ( Thadani , Ag.CJ. and Ram Lab hay a, /.) 
Kanteswar Chowdhury v. Province of Assam. 
A.I.R. 1950 Assam 77. 

-S. 53-A (2) (as amended) — Time-limit 

for application—Retrospective effect. 

The time-limit of three years prescribed by 
S. 53-A (2) of the Assam Land and Revenue 
Regulation, as amended by the Amendment Act 
of 1946, for filing an application, applies to 
orders which had been passed before the Amend¬ 
ment Act came into force. ( Thadani , CJ.) 
Muzafar Sheik v. Jahuruddin Sheikh. I.L. 
R. (1950) 2 Assam 11Q=A.I.R. 1950 Assam 215. 

;—S. 59 —Landlord suing for rent without 
getting himself registered—Proper course for 
Court . 

If a landlord institutes a suit for recovery of 
rent without getting himself registered as required 
by S. 59 of the Assam Land and Revenue Regula¬ 
tion, the proper course for the Court is to 
suspend the proceedings in the suit and to direct 
the plaintiff to get himself registered. For this 
^n r ^° S j a reasonable period of time can be 
allowed.. On his satisfying the Court that neces¬ 
sary registration has taken place, the bar to his 
claim would disappear and a decree can be granted 
to him. This would be a better course than to 
pass a conditional decree directing the plaintiff not 
to execute the decree till he gets the requisite 

k y getting himself registered. 23 C. 
o/ (r.B.), applied. (Ram Labhaya , /.) B Adri¬ 
an Kanu V. Maisan Manipurini. A.I.R. 
1950 Assam 69. 

~ T~^ S \ 63, 67, 70 and 71 — Person acquiring 
title by adverse possession committing default in 

payment of revenue—Revenue sale—Effect—Pur¬ 
chaser’s title. 

A person who acquires good and valid title to 
an estate or a part of it on account of adverse pos¬ 
session for more than 12 years, incurs a corres¬ 
ponding liability to pay Government revenue under 
o. 63 of the Assam Land and Revenue Regula¬ 
tion. If fie commits default in payment of the 
arrears of revenue, he is in the position of a de¬ 
faulting proprietor, and the purchaser at the reve¬ 
nue sale gets his right, title and interest free from 
all incumbrances. 44 C. 412, 24 C.L.J. 60 and 
u2 referred to. ( Akram, C.L and Amin Ahmed, 
L) Maha Badan Banu v. Abdul Aziz Khan. 
A.I.R. 1950 Dacca 11=2 D.R. 285. 

’Ss. 81 and 82 — Applicability—Sale order¬ 
ed under S. 91. 

Ss. 81 and 82 of the Assam Land and Revenue 
Regulation do not govern sales made or ordered 
under S. 91 of that Regulation. ( Ram Labhaya , 
L) Narayan Bedia v. Dambarunath. A.I.R. 
1950 Assam 40. 

S. 81—Locus standi to apply—Purchaser 
at revenue auction—Sale in contravention of 

S. 74 (2). 

S.. 81, Assam Land and Revenue Regulation, 
manifestly refers to an application by anybody 
whatsoever. A person having ostensible title to 
property purchased by him at a revenue auction, 
is not debarred from applying under the provi¬ 
sions of this section on the ground of hardship 
or injustice. 


ASSAM L. & REV. REG. (1886), S. 100. 

A sale held in contravention of S. 74 (2) of 
i Assam Land and Revenue Regulation before 
! the . expiration of thirty days from the date on 
which the list of estates was published under 
S. 72, is liable to be set aside under S. 81 of the 
Regulation. ( Thadani, C.J.) Gayanath v. 

Dhruba. I.L.R. (1950) 2 Assam 155=A.I.R. 

| 1950 Assam 210. 

: --S. 91 —Sale not justified under — Validity — 

If can be questioned in collateral proceedings. 

Where the circumstances which justify action 
under S. 91 of the Assam Land and Revenue 
Regulation did not exist when the sale of a pro¬ 
perty was ordered, nor was the officer concerned 
authorised in law to order the sale, the sale is 
without jurisdiction. It is open to a person 
whose interest in the property is affected by that 
sale to challenge the order of the Revenue Officer 
as well as of the Revenue Tribunal in collateral 
proceedings on the ground that they had no juris¬ 
diction to pass the orders that they did. The mere 
fact that he was a party to the proceedings before 
the Revenue Tribunal would not make the order 
of that Tribunal binding on him. A.I.R. 1936 
Cal. 138, rel. on. ( Ram Labhaya, J.) Narayan 
Bedia v. Dambarunath. A.I.R. 1950 Assam 
40. 

Ss. 94 and 147— Certificate under S. 46 
(2), Income-tax Act, forwarded by Excess Pro¬ 
fits Tax Officer to Collector—Order of Collector 

Appeal to Development Commissioner under 
Bengal Public Demands Recovery Act—If compe¬ 
tent—Bengal Public Demands Recovery Act, S. 

53. 

When action is taken by an Excess Profits Tax 
Officer under the provisions of S. 46 (2), 

Income-tax Act, read with S. 21 , Excess Profits 
Tax Act, the certificate referred to in S. 46 (2) 
is to be forwarded to the Collector, and not to 
the certificate officer, as required by the Public 
Demands Recovery Act. The Collector, on 
receipt of such a certificate, is competent ten act 
under S. 94 of the Assam Land and Revenue 
Regulation and an appeal lies from his order 

T de ^ S *i 147 0f that Relation. An appeal to 
the Development Commissioner under the Public 
Demands Recovery Act against the assumption of 
jurisdiction by the Collector under the Regulation 
[I cl g. rl y incompetent. So also an application to 
the High Court under S. 53 of the Public De¬ 
mands Recovery Act against an order of the 
Development Commissioner. ( Thadani, Aq. C.J. 
and Ram Labhaya, J.) Surma Valley Food- 
grain Syndicate, Silchar v. Excess Profits 
Iax Officer, Dibrugarh. A.I.R. 1949 Assam 

—S. 100 —Objection to partition raising 
ques ion of title Duty of Deputy Commissioner 
to stay proceedings. 

Under S. 100 of the Assam Land and Revenue 
Regulations, the Deputy Commissioner must stay 
the partition proceedings if an objection to parti- 
tion is filed which raises a question of title, whe- 

er e considers the objection to be frivolous or 
not. it is no function of the revenue authori¬ 
ties to decide, these questions of title. The 
Deputy Commissioner is at liberty under the sec¬ 
tion to determine the time within which the civil 
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ASSAM L. & REV. REG. (1886), S. 140. 

suit is to Ik- filed and also the party (i.r.), appli¬ 
cant nr objector—In whom it is j 0 | )C filed. 

( Latinr, CJ.) Annul. Iahbak v. Maxciiab Am 
53 C.W'.X. 796. * *’ 

Ss. 140 and 141— Revenue Officer enter- 

. 7 /v* ■ i » • _ 
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presence 

regard the house or club as his Court. Nor 
can we accept the position that having regard to 
the multifarious duties which a Revenue Officer has 
to perform under widely different conditions and 
circumstances, his right to enter a place, whether 
it be a house or a club, at any time of the day or 
night, and to regard it as a Court, ought to be 
recognised ( Thadani , Ag.C.J. and Ram 
Labhaya , /.) Das Gupta v. Deputy Commis¬ 
sioner, Goai.para. A. I.R. 1950 Assam 32. 

- —Ss. 141, 142 and 147— Proceedings held 
by Sub-Deputy Collector on original side and by 
Deputy Commissioner on appellate side—If judi¬ 
cial proceedings—Criticism of such proceedings— 
If contempt of Court — Contempt of Court Act, 

* 3 . L 0 • 

The proceedings taken by a Sub-Deputy Col- 
lec or under Ss. 141 and 142 of the Assam Land 
and Revenue Regulation are not judicial proceed¬ 
ings, and do not become so if an appeal is 
preferred to the Deputy Commissioner in pur¬ 
suance of S. 147 of the Regulation. There is 
no justification for the proposition that a non- 
judicial proceeding must be regarded as a judicial 
proceeding merely because there is a statutory 

rr° n f ° r o[ a PPeal from an order 

made in a non-judicial proceeding. On the con- 

the°rha her i ' S a r mp ,! e jus . tification for maintaining 
.character of the original proceeding, not- 

w.thstandmg the statutory right of appeal against 

Denut d v er rT de m n0n ' ,U , tiicial P rocc edings. As the 

fnu ty .i, C ° miS , SIOner does not become a Court 
while the appeal is pending before him, anythin" 

said or done attacking the action of the S D C 

ute^on 1 Z e , nd r t C , y °r f ' J,C appeal - constf 

tutc contempt of the Court, which the High Court 

Goalpara *. Upkndra SA R 7 N 

N 26 &bT r PE T ND ? A Saran Sanya,.. 54 C W 
25 268 ^ 31 Cr L J- "47—A .I.R. ,950 Assam 
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the settlement so made or refuses to confirm it. 
R. 66 does not empower the Government to settle 
land m the first instance with an applicant; that 
power is vested in the Deputy Commissioner only. 

ie words “subject to the general or special* 
orders of the Provincial Government ’ 1 in R 2 
cannot affect the power of disposal which vests 
only in the Deputy Commissioner under the Regu- 

131IOn . ( TIinrlnn 1 I \ C a * - r* . 5 


x ^ — iwt/euue wjjiccr tnrrr - 

mg house or club on official business—Whether 
can regard it as his Court. 

A Revenue Officer described in S '40 cr nnlv in .i, Q T" v ‘ r*. u,J i /voa ‘ which vests 

S. .4, of the Regulation cannot, in virtue ‘of Ins I lation TXT TT'sZ,*' 
presence in a house or club, on official business, Ur Iajna Chandra A I R 10=41 f & ,92- 
regard the bouse or club as his Court. Nor __o 77, X 50 Assam b7 ' 


-- # 

; (b) Non-renewal notice issued to 

annual patta-lwlder—Rulc issued to him to show 

A C J UJ, ," n - t"' osecut,on ™der S. 193, I. P. Code 

— Appeal, if hes. 

A non-renewal notice issued to an annual patta- 

'f c cr ;y i0 A ?” A° rder passcd within the meaning 
ot b. 147 ( b ), Assam Land and Revenue Regu- 

b , '° n ,L n °r ,s M a rule , issued bim to show cause 
why he should not be prosecuted under S. 193 

cm i, ' C ° , ' No appeaI - therefore, lies from 
rf/ H T ° rd 7 pa 7 sed by a De Pt'ty Commissioner. 

Rafiquddin v. Muklusa 
15rBr - A.I.R. 1950 Assam 99. 

Order S?/,- 151 a " d 81 ~Powers of Tribunal— 
after 9 Sa , e ground of hardship 

Court y ear Legality /urisdiction of civil 

tinn’ ? f the AsSam Land and Revenue Regula¬ 
tion merely empowers the Tribunal to pass anv 

orders ,t may deem fit within the sco£ of 

ai !‘ borlty - Rs orders also must be le^l and 

the ef th ^ i ln 4-' t of lts jurisdiction. It may 
7 mterfere on appeal or in revision under 
section with orders of sale on all legal 

f c r t° Und ide o^ „i f 3 Sa,< j is sou ght to S be 
set aside on the ground of hardship and 

y n ear S fm’m' t tl C0Ud t be . Set aS ‘ de 0nIy withi " one 
year from the date the sale became final having 

egard to S. 81 of the Regulation. The Tribunal 

would be exceeding its jurisdiction in setting asMe 

a sale more than one year after the <late on^vhich 

tedly 1 urisdRtio an ? 'If , C1Vl1 C ° Urt has "ndoub- 

in vo ^ f f • f CC r are J SUch an order null 
Sm f ' (T J ada »h C.J. and Ram Labhaya /) 

HtiA N ,?, AS * Makik Chandra, a I r 
Iv5() Assam 141. 


DePuty S ComZssioner T advkfof OffS 'land 

for settlement of haste land TlZ- P f e T 
A n order of the Deputy Commissioner act 'ntr 

olTering "'eSclST' to “" d 

gr&tAz zss&xra 

R ViA A ss ? m R;‘ nd and Revenue Regulation In 

the f r^i‘/*^ 

tliat when a seitlement i° ™ dc b v the y n me ! n 

Commissioner, the Government eithej confirms 


exercis'd)!#' ^ isionaI 0 P° w ers under~I 

Trirunat /Tda ' 81 ^ ourt - Assam Revenu 

'f lldZ * iMUmenl w. 

granted to the defendant and he had no Wo 1 ru*h 

in the property, it would be competent to fhe Cur 

S ,r ir;„°s i° "t*™ >'« «<“ ”(fc&ss 

ti l nl( ■ put - b,m ln Possession by ejectment c 

“x, 2 /i ««. «• 

sr* -• a i.r 

« CM 

S U°, r aY(aTo! th'e A COUrt f i" risdic,ionuniler 

Regulation can he M r A f a ^ Land and Revenue 
tiff must !ay ^ 
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ASSAM MAIN. OF PUB. ORD. ACT. 

he had an existing right under the Regulation 
which the Government of Assam had violated. 
S. 62 of the Regulation does not control S. 154 of 
the Regulation which deals with certain specified 
subjects. ( Thadani, Ag.C.J. and Ram Labhaya, 
J.) Kanteswar Choudhury v. Province of 
Assam. A.I.R. 1950 Assam 77. 

ASSAM MAINTENANCE OF PUBLIC 
ORDER ACT (V OF 1947)— If ultra vires— 
Prior consent of Governor-General—If necessary. 

The Assam Maintenance of Public Order Act 
is not ultra vires the Provincial Legislature for 
want of prior consent of the Governor-General, 
as such consent is not necessary. 1949 Cal. 1 
(F.B.), foil. {Lodge, C.J. and Thadani, J.) 
Nirendra Mohan Lahiri v. Government of 
Assam. 50 Cr.L.J. 754t=A.I.R. 1949 Assam 

O/ • 


? and 9 —Powers of District Magis¬ 
trate-District Magistrate acting as delegate of 
Provincial Government—Order of detention ex¬ 
ceeding two months—Validity. 

A District Magistrate is empowered bv S. 2 (2) 
ot the Assam Maintenance of Public Order Act 
0 pass an order of detention for a period not ex¬ 
ceeding two months, so long as no powers are 
elegated to him by the Provincial Government. 
Ulstnct Magistrates are not excluded from the 
category of officers to whom the powers of the 
provincial Government may be delegated under 

9 of the A ct. If, therefore, the Provincial 
government later on delegates to a District Magis- 
trate its powers to him under S. 2 (1) (a) bv 

nf F °^’ i 9, S’ ^ (2) which limits his powers 

b f corn e s inoperative for he can pass 
• l . er °* detention for any period not exceed- 
S, “ mondls , under S. 2 (1) (a). It is then 
S ? £?, r llm t0 exercise any powers under 

J rwl , '' c * h e effect of delegation is practically 

DracfirJf S * 2 ^. to a mere surplusage. For all 
Pf S purposes it stands suspended as the Dis- 

thA p Ma ? lst . rate then can exercise the powers of 
ne Provincial Government under S. 2 (1) (o). 

thA 1S n- e ^ f ° re >i lot correct to say that even when 

Magistrate exercises his delegated 
authority under S. 2 (1) (a), his power is limited 
y the provisions contained in S. 2 (2). (Ram 

tonrlr & Tarun Sen Deka v. The State. 
Cr L 118 422=A.I.R. 1949 Assam 50=51 

"7 ^ (1 )—Grounds for detention — Suffi- 

r n P~Z Power of High Court to consider—Cr P 
C ode, S. 491. 

The Assam Maintenance of Public Order Act 
Provides that the Provincial Government may 
malce orders under S. 2 (1) if the Provincial 
vernment is satisfied of the necessity—not, if 
me necessity of doing so is proved. The onlv 

SU S u Whe ^ er the Provincial Government is 
sanshed. There is no question of *ie Courts or 

any other authority being so satisfied. If the 

Provincial Government is so satisfied, it is not 

p function of the High Court under S. 491 Cr 

‘ JiV 0 , exan ? ine the o r °unds of detention and 
uecide whether the grounds are such as in the 

opinion of the Court would justifv the orders 

passed. [1949 Cal. 1 (F.B.), foil.] (Ldje 


ASSAM MAIN. OF PUB. ORD. ACT, S. ft. 

C.J. and Thadani, J.) Nirendra Mohan Lahiri 
v. Government of Assam. 50 Cr.L.T. 754=A 
I.R. 1949 Assam 37. 

S. 2 (1 )—Order by Provincial Govern- 
nn nt o> District Magistrate—W hen may be made 

Period of validity of order—Whether may be 
extended. 

\ The power conferred by S. 2 (1) of the 
• Assam Maintenance of Public Order Act mav be 
; exercised either by the Provincial Government or 
by the District Magistrate, and if exercised bv 
the former, the order shall be in force for a period 
not exceeding six months, and if exercised bv 
the District Magistrate, it shall be in force for 
a period not exceeding two months. There is 
no provision in the Act wherebv the period dur- 
mg which an order under S. 2 (1) remains 
valid, can be extended; and there is no provision 
whereby an order passed by one authority can 
be extended by another authority. 

In each case, the order may be made onlv if 
the authority making the order is satisfied 'that 
it is necessary to make the order on the parti¬ 
cular person with a view to preventing him from 
acting in any manner prejudicial to the public 
safety and the maintenance of public order. It 

Lr mat | erial {hd \ S01 . lle other authority considers 
1 at such an order is or is not necessary; the 

nfarpH Slblf ° r determinin §' the necessity is 
placed on the person making the order. (Lodge, 

N 222 A ’ Chyne v ‘ The State. 53 C.W. 

——s. 4-r -Grounds furnished to detenu— Suffi- 

her< ; grounds of detention furnished to a 
detenu stattd that he threatened public peace and 
ranqudhty m a particular district by urging v"o- 

classe s m a e nd°t d h S a t S h pecific ^ Ily among the labouring 

and hL d 7 H i‘ 16 professed communist ideology 
and had actively engaged himself to put Commu¬ 
nist directives into effect for a “political struggle” 
by bringing a revolution, gg ® 

. TT’ that th , e grounds furnished were sufficient 

he Provinc e i a ? et r nU *° make a re P r «emation to 

A® Provincial Government under S. 4 of the 

b £ 


of ° rounds f° r 

lic U Order S Act “the ’ 6 Assa,n .Maintenance of Pub- 
grounds set out. (Lodje Tj Ts r” 

The State. 53 C.W N 222. ' Cm ' NE 

District ' MfiZl?/ iaI ,T?Y nmenl e,n P°^ring 
itself of its power. k ° actl0n ~ I f divests 

auffiorisedun^ !ias 

Of Public Order Act ^ san l Maintenance 

each district of thp D ! stnct Magistrate in 

I 01 of *e province to exercise the- 
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ASSAM M.-L. ACT (1934), S. 9. 

powers conferred by S. 2 (1) of the Act, does 
not mean that it has divested itself of the power 
to take action. {Lodge, C.J. and Thadani, J.) 
Nirenpra Mohan Lahiri v. Government of 
Ass a m. 50 Cr. L. J. 754—A. I. R. 1949 Assam 
37. 

ASSAM MONEY-LENDERS ACT (IV 
OF 1934), S. 9 (as amended)— Applicability 
—Pending execution case. 

S. 9 of the Assam Money-Lenders Act, as 
amended’ by Act VI of 1943, does not apply to 
an execution case pending on the date on which 
the amendment came into force. (M it ter and 
Clough, JJ.) Sylhet Loan and Banking Co., 
Ltd. v. Syed Ahmad Mojtoba. I.L.R. (1946) 
1 Cal. 455=81 C.L.J. 37.5=226 I.C. 303=1946 
Cal. (Rul.) 356=50 C.W.N. 417=A.I.R. 1946 
Cal. 337. 

ASSAM MONEY-LENDERS (AMEND¬ 
MENT) ACT (VI OF \<M)—Applicability- 
Suit for declaration of title to property. 

The Assam Money-Lenders (Amendment) Act 
VI of 1943, has no application to a suit in which 
a declaration of title to property is sought. {Tha¬ 
dani, J.) Towahir Ali v. Mi). Moniruddin. 
53 C.W.N. 96. 

- S. 1 (2)— “Suit*—If includes execution 

proceeding. 

The word “suit” used in S. 1 (2) of the Assam 
Money-Lenders Amendment Act should not be 
taken to include a proceeding in execution. 
(Mitter and Clough, JJ.) Sylhet Loan and 
Banking Co., Ltd. v. Syed Ahmad Mojtoba. 
I.L.R. (1946) 1 Cal. 455=81 C.L.J. 373= 
226 I.C. 303=1946 Cal. (Rul.) 356=50 C.W. 
N. 417=A.I.R. 1946 Cal. 337. 

-Ss. 1 (2) and 9 —“Suit”—If includes 

execution proceeding — Act, if applies to pending 
execution proceedings and appeals arising there¬ 
from. 

The Assam Money-Lenders (Amendment) Act, 
1943, cannot be applied to pending execution pro¬ 
ceedings and appeals arising therefrom. The 
word “suit’’ used in S. 1 (2) does not include a 
proceeding in execution. S. 9 of the Act has to 
be read subject to S. 1 when any question relating 
to its scope arises. Therefore, a decree which 
became final before the Act came into force can 
be executed as it stands and the Act makes no 
provision for re-opening it or for going behind it. 

( Thadani , CJ. and Ram Labhaya, J.) Jyoti- 
rindra Narayan Singh v. Purna Chandra. 
54 C.W.N. 413=A.I.R. 1950 Assam 161. 

-S. 5 (2)— Applicability—Anomalous mort¬ 
gage. 

Per Ram Labhaya, J.— S. 5 (2), Assam Money¬ 
lenders (Amendment) Act of 1943 covers usu¬ 
fructuary mortgages only. Where under a mort¬ 
gage, possession is given to the mortgagee but 
there is a provision to the effect that if the mort¬ 
gagor fails to pay the mortgage money within 
a stipulated period, the mortgagee will be en¬ 
titled to enjoy the mortgage land as security for 
the money, the mortgage is anomalous and is there¬ 
fore not hit by the provisions of the section. 
{Thadani, C.J. and Ram Labhaya, J .) DharaI 


ASSAM MUN. ACT (1923), S. 236. 

mesh war Sarma v. Lakhyadhar. A.I.R. 
1950 Assam 107. 

-S. 9 (2 )—Suit for title and possession 

against prior usufructuary mortgagee by mort¬ 
gagee-decree-holder-purchaser—Right of latter to 
invoke section. 

S. 9 (2) of the Assam Money-lenders Act can 
be invoked by a morlgagee-decree-holder who has 
purchased the property in execution of his decree 
in a suit by him for declaration of^title and pos¬ 
session against a prior usufructuary mortgagee 
of the property. ( Thadani , Ag. C.J. and Ram 
Labhaya , 7.) Rahimuddin Choudhury v. Na- 
yan Chand Das. A.I.R. 1950 Assam 18. 

ASSAM MUNICIPAL ACT (I OF 1923), 

S. 236 —Powers of Municipal Board — Prohibi¬ 
tion of offensive trade within municipal limits 
without licence. 

S. 236 of the Assam Municipal Act merely 
authorises the Board to define limits within which 
certain dangerous or offensive trades may be 
carried on. The Municipality can merely regu¬ 
late certain trades by defining the areas where 
they may be carried on within municipal limits. 
If the Municipality merely imposes a fee for 
carrying on such a trade without defining any 
limits as regards locality, it exceeds its powers 
and completely loses sight of the purpose under¬ 
lying the section. {Thadani, C.J. and Ram 
Labhaya , J .) Tinsukia Municipal Board v. 
Bankim Chandra Ghose. A.I.R. 1950 Assam 
101 . 


-Ss. 320 and 286 —"An act done”—If 

implies "purporting to be done”—Chairman of 
Municipal Board serving notice on plaintiff to 
turn off water connection from his premises and 
threatening actioti in case of default—Suit for 
perpetual injunction against Board — Notice, if, 
necessary. 


The omission of the words “purporting to be 
done” in S. 320 of the Assam Municipal Act is 
of no consequence, for the words “purporting to 
be done” are a necessary implication of the words 
“an act done”. 


The giving of a notice by the Chairman of a 
Municipal Board under S. 286 of the Assam 
Municipal Act to an owner or occupier of premi¬ 
ses calling upon him to turn off the water-pipe 
connection from the premises and the threatening 
of action in the event of his failure to do so, is 
an act done under that section, and a notice 
under S. 320 of the Act is, therefore, obligatory 
before a suit for a perpetual injunction can be 
brought by him against the Board. In the ab¬ 
sence of such a notice, the suit must fail. ( Tho - 
aant, C.J. and Ram Labhaya, /.) RuKMINI 
Rumar Das v. Chairman of the Silchar 

Mun'cii-at. Board. A.I.R. 1950 Assam 139t= 
54 C.W.N. 647. 

7 3 2 0---A pplicability —5* u t 1 for malicious 

prosecution against Chairman of Municipal Board 
Limitation — Exclusion of period of notice . 

Per Ram Lablmya. J.-.—S. 320 of the Assam 
Municipal Act covers all suits against the Board 
or any of its officers for anything done under the 

smt * or malicious prosecution against 
the Chairman of a Municipal Board would be 
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ASSAM OP. PRO. ACT (1947), S. 5. 

covered by it. The period of limitation for such 
a suit is three months under S. 320 (2) of the 
Act, and the plaintiff is entitled to exclude the 
period of one month’s notice when computing this 
period of three months. S. 320 of the Assam 
Municipal Act is subject to S. 15 (2), Limitation 
Act, as the operation of S. 15 (2) has not been 
excluded by anything contained in the Assam 
Municipal Act. 56 B. 135, foil. 

Per Thadani, C.J.: —S. 320, Assam Municipal 
Act, has no application to a suit for damages tor 
malicious prosecution, for the plain reason that 
malicious prosecution is not something done under 
the Act; indeed, if anything, it is something done 
outside the Act. A suit for damages for mali¬ 
cious prosecution is governed by Art. 23, Limi¬ 
tation Act. ( Thadani , C.J. and Rant Labhaya, 
/.) Tinsukia Municipal Board v. Bankim 
Chandra Ghose. A.I.R. 1950 Assam 101. 

ASSAM OPIUM PROHIBITION ACT 
(XXIII OF 1947), Ss. 5 (a) and 28 — Posses¬ 
sion of opium —Mens rea —Burden of proof — 
Presumption in favour of prosecution—When 
arises. 

Possession of opium within the meaning of S. 
5 (a), Assam Opium Prohibition Act, must imply 
loiowledge. It must be conscious possession mak¬ 
ing some kind of control possible, or in other 
words, there must be mens rea or guilty knowledge 
before a person could be convicted of an offence 
under S.- 5 (a) for possessing opium. Mere re¬ 
covery of opium from a house in which he lives 
along with other persons would not be sufficient 
to show that he was in possession with knowledge 
of its existence. 

Before the presumption under S. 28 of the Act 
comes into operation, conscious possession on the 
part of the accused has to be proved by the prose¬ 
cution. The burden of proving conscious pos¬ 
session on the part of the accused remains on the 
prosecution and that burden is not shifted to the 
accused by anything that is contained in S. 28. 

( Thadani, CJ. and Ram Labhaya, J.) Abdul 
A u v. The State. A.I.R. 1950 Assam 152= 
51 Cr.L.J. 973. 

--Ss. 28 and 5 (a)—Presumption in favour 

of prosecution — When arises. See Assam 
Opium Prohibition Act, Ss. 5 (a) and 28. 
A.I.R. 1950 Assam 152. 

ASSAM REVENUE TRIBUNAL (TRANS¬ 
FER OF POWERS) ACT (IV OF 1948), 
S. 3 — Revenue case—Enquiry by S.D.C. pur¬ 
porting to be under Ss. 141 and 142 of Assam 
Land and Revenue Regulation. 

If the S.D.C. acts or purports to act under 
S. 141 or S. 142 of the Assam Land and Revenue 
Regulation with reference to an enquiry, even 
though the enquiry itself does not come within the 
purview of the Regulation the S.D.C. acts as a 
Revenue Officer in a revenue case within the 
meaning of S. 3 of Assam Act IV of 1948. 
( Thadani , Ag.C.J . and Ram Labhaya , J.) Das 
Gupta v. Deputy Commissioner, ’Goalpara. 
A.I.R. 1950 Assam 32. 

—- S. 3 (2) —Revisional powers under S. 151 

of Assam Land and Revenue Regulation — If 
exercisable by High Court . 

Q,. D.— ii 


ASSAM (T. S. DIS.) TEN. ACT, S. 33. 

In Col. 3 of Sch. A of Act IV of 1948, under 
the head “jurisdiction”, the revisional jurisdiction 
of the Provincial Government vested in the Provin¬ 
cial Government immediately before 1st April, 
1937, was transferred to the High Court under 
S. 3 (2) of Assam Act IV of 1948. Between 
1946 and 6th April, 1948, the day on which Assam 
Act IV of 1948, received the assent of the 
Governor, the ‘revisional jurisdiction’ of the Pro¬ 
vincial Government under S. 151 of the Assam 
Land and Revenue Regulation was exercised by 
the Revenue Tribunal under S. 5 of Assam Act II 
of 1946, and by Assam Act IV of 1948, the juris¬ 
diction exercised by the Revenue Tribunal up to 
6 th April, 1948, was transferred to the High Court 
to the extent mentioned in Sch. A. Item No. 5 
in Col. 3 of the Sch. A to Assam Act IV of 
1948, contains the powers in revision under S. 151 
of the Regulation. It follows from the above that 
the revisional powers under S. 151 of the Regula¬ 
tion are now exercisable by the High Court. 
( Thadani, Ag.C.J. and Ram Labhaya , J.) Das 
Gupta v. Deputy Commissioner, Goalpara. 
A.I.R. 1950 Assam 32. 

ASSAM (TEMPORARILY SETTLED 
DISTRICTS) TENANCY ACT (1935), S. 
3 (13) (a) —Revenue rate—What is. 

Every parcel of land in an estate settled tem¬ 
porarily is settled at full rates which is the 
normal rate, and the revenue rate for that parcel 
of land is the rate at which revenue is for the 
year actually payable to Government. {Thadani, 
Ag. C.J. and Ram Labhaya, J.) Ambar Ali v. 
Anjab Ali. A.I.R. 1949 Assam 87. 

- S. 33, Proviso— Proof required of plain¬ 
tiff. 

According to the proviso to S. 33 of the Assam 
(Temporarily Settled Districts) Tenancy Act, 
all that the plaintiff is required to do is that he 
should satisfy the Court that he requires the land 
for his homestead or for cultivation in the man¬ 
ner stated in the proviso. The word “requires” 
is not used as synonymous with ‘‘needs”. The em¬ 
phasis is really on a bona fide demand for build¬ 
ing a homestead or for cultivation. There is no 
limit placed on his requirements. A plaintiff may 
have land in possession and he may be wanting 
more land. If he can satisfy the Court that he 
wants it for his own cultivation, he can have as 
much land for his own cultivation as he can 
manage.. Similar consideration will govern 
where ejectment is prayed for in order to build 
a homestead though so far as residential accommo¬ 
dation is concerned, the question may be some¬ 
what on a different footing so far as*proof goes. 
In order to satisfy the Court that he requires the 
lana for building a homestead, a plaintiff may 
have to bring out the circumstances which go to 
indicate that he has reasons for acting in the 
manner that he proposes to do. If a homestead is 
needed, the selection of land is a matter which 
should rest with him. If plaintiff is asking for 
ejectment bona fide , the fact that it will cause in¬ 
convenience to the defendant can be no reason 

f r°M refusing the relief to the plaintiff. {Ram 
Labhaya, J .) Jajneswar Nath v. Tarma 

Singh. A.I.R. 1950 Assam 15. 
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ASSAM (T. S. DIS.) TEN. ACT, S. 46. 

-Ss. 46 and 88— Alteration of tenants 

rent on landlord obtaining remission of revenue — 
Proper procedure. 

Under S. 46 of the Assam (Temporarily 
Settled Districts) Act, where a landlord obtains, 
a remission of revenue, the tenant’s rent is liable 
to be altered fairly and equitably. The machi¬ 
nery provided is an application to the Revenue 
Courts. Under S. 88 (1) (b), Civil Courts are 
prohibited from exercising jurisdiction in con¬ 
nection with these matters. ( Henderson, J.) 
Sarat Chandra Deb v. Roymoni Das. I.L.R. 
(1946) 1 Cal. 337=225 I.C. 307—SO C.W.N. 
224=A.I.R. 1946 Cal. 259. 

-Ss. 58 and 103 —Suit for arrears of rent 

and on default in payment for eviction—Second 
appeal. 

Where in the prayer clause in the plaint the 
plaintiff asks for an order for arrears of rent 
and in case of default in payment within the time 
fixed by the Court for an order directing evic¬ 
tion of the defendant, the suit is in substance one 
for ejectment under S. 58 of the Assam (Tem¬ 
porarily Settled Districts) Tenancy Act. A 
second appeal from the decision in such suit is, 
therefore, not barred by S. 103 of the Act. 

( Thadani, Ag.C.J. and Ram Labhaya, J.) Ambar 
Ali v. Anjab Ali. A.I.R. 1949 Assam 87. 

-Sch. I, Part 1, Cl. 4— Applicability. 

Cl. 4, Part 1, of Sch. I, Assam (Temporarily 
Settled Districts) Tenancy Act, is inapplicable 
where there has been no dispossession of the 
raiyat or the under-raiyat either by the landlord 
himself or by his agent acting within the scope 
of his authority. 25 C.W.N. 102, Dist. (Ram 
Labhaya, J.) Krishna Kanta v . Bhuran 
Priya Debi. A.I.R. 1950 Assam 71. 

ASSAM VEGETABLE OIL AND OIL 
SEEDS CONTROL ORDER (1944), Para. 6 

— Notification A r o. S. D. 398|431206 prohibiting 
storage after specified date — Whether ultra vires 
— Notification, if applicable to partially excluded 
areas. 

Para. 6 (a) of the Assam Vegetable Oil and 
Oil Seeds Control Order, 1944, sanctions a notifi¬ 
cation prohibiting purchase of oil seeds after a 
specified date, it does not sanction a notification 
prohibiting the storing for sale of any oil seeds, 
if the purchase was made before tlie prescribed 
date. Notification No. S.D. 398|43|206 issued 
under this paragraph is, therefore, ultra vires and 
of no effect to the extent to which it prohibits the 
storage of oil seeds after the prescribed date. 

The Notification is not applicable to the parti¬ 
ally excluded areas of the Sibsagar and Nowgong 
Mikir Hills Tract. (Lodge, C.J.) Budhuram 
Chaudhury v. Emperor. 52 C.W.N. 801. 

ASSIGNMENT OF DECREE. See C. P. 
Code, O. 21, R. 16. 

ASSOCIATIONS. .SVr Clubs and Associa¬ 
tions. I.L.R. (1948) Nag. 449. 

ATTACHMENT. .SVc C. P. Code, Ss. 60, 
64, O. 21, Rr. 46 and 63. 

ATTESTATION. See also (1) Evidence 
Act, S. 68; (2) Mys. T. P. Act, S. 3; (3) 
T. P. Act, S. 3. 


BAILMENT. 

-Effect of—Presumption of knowledge of 

contents of deed attested—Attestation by person 
interested in transaction effected—If implies con¬ 
sent to same. See Mysore T. P. Act, S. 3. 
23 Mys.L.J. 131=50 Mys.H.C.R. 224. 

-If imports knowledge of contents of deed 

—Reversioner attesting deed of gift by widow 
and identifying her before the Sub-Registrar— 
If can challenge the gift on the widow’s death. 
[SeeQ. D. 1941-1945, Vol. I, Col. 162.] Rajam- 
mal v. Sabapathi Pillai. I.L.R. (1945) Kar. 
(P.C.) 200=1946 O.A. (P.C.) 27=1946 A. 
W.R. (P.C.) 27=1946 P.C. (R 11 I.) 16 (P.C.). 

- Knowledge of contents of document — Pre¬ 
sumption. 

i The attestation by a person of a document ordi¬ 
narily' proves no more than that the signature of 
an executing party has been attached to a docu¬ 
ment in the presence of a witness and it does not 
involve the witness in any knowledge of the con¬ 
tents of the deed nor affect him with notice of 
its provisions. An attestation may take place in 
circumstances which show that the witness did 
in fact know of the contents of the document but 
no such knowledge ought to be inferred from the 
mere fact of attestation. (Pollock and Sen, JJ.) 
Nainsukhdas Sheonarayan V. GoVERDHANDAs. 

I.L.R. (1947) Nag. 510=A.I.R. 1948 Nag. 

110 . 

AUTREFOIS ACQUIT. SYr Cr. P. Code, 
S. 403. 

AVADH LAWS ACT (1876), S. 9—Applica¬ 
bility—Appeal from pre-emption decree—Both par¬ 
ties claiming equal rights and suggesting lots—Joint 
request to Court to draw lots—Decision of appeal 
by drawing lots — Legality . 

Although cases in Courts are to be decided ac¬ 
cording to the procedure laid down in the Civil 
Procedure Code and not otherwise, in suit for pre¬ 
emption where two or more persons are equally 
entitled to the right of pre-emption, S. 9 of the 
Avadh Laws Act provides for the determination 
°f the question by drawing lots. Plencc where a 
right is claimed by two rival claimants, and both 
parties and their advocates suggest in the grounds 
of appeal and request the Court jointly that the 
matter should be decided by drawing lots, the 
Court would be justified fully' in adopting the 
procedure under S. 9 and deciding the matter 
by lots. (P. K. Kaul, J.) Likha Singh v. 
Ciiittar. 5 D.L.R. (All.) 13. 

AWARD. See (1) Arbitration; (2) Arbit¬ 
ration Act; (3) C. P. Code, Sch. II. 

BAIL. See Cr. P. Code, Ss. 496 to 502. 

BAILMENT. See also Contract Act, S. 151. 

Nature of obligation arising under—Gov¬ 
ernment recovering stolen articles of citizen and 
subsequently losing them—If liable to indemnify 
the citizen for the loss. 

The obligation of a bailee is contractual obliga¬ 
tion and springs only from the contract of bail- 

m \vi* ** caiinot ar i se independently of a contract. 

v\ here after the Government recovered the stolen 
articles belonging to a citizen, they are again 
stolen while in its eftstody the Government does 
not stand in the position of a bailee and is not 
liable as such to indemnify the citizen. ( Seth , /.) 
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BANKER AND CUSTOMER. 

Ram Gulam v. The Government of the U.P. 
1950 A.L.J. 46=A.I.R. 1950 A. 206=5 D.L. 
R. (A.) 105=1950 A.W.R. 56. 

BANKER AND CUSTOMER. See also 
Contract Act, S. 171. 

- Bank collecting cheque of customer — 

Position and function of—If mere agent or 
otherwise. 

When a Bank collects a cheque it may do so as 
a holder for value or a mere agent of the holder 
for purpose of collection. In the latter case the 
proceeds of the cheque are held by the bank as a 
trustee for the holder of the cheque. When the 
holder of the cheque or claimant has no account 
with the Bank, the latter is only an agent for 
collection. (1942) 2 M.L.J. 128, ref. ( Tendol - 
kar 9 J .) Bank of India, Ltd. v. Official 
Liquidator. 5 D.L.R. (Bom.) 16=A.I.R. 
1950 Bom. 37S—1950 Comp. C. 49=52 Bom.L. 
R. 587. 

j™ 'Banker’s lien—Right of banker to com¬ 
bine accounts of customer—Limitation—English 
Jaw—Contract Act, S. 171. [See Q.D. 1941- 
1945, Vol. I, Col. 165.] Seth Devendrakumar 
y- GuLAh Singh. I.L.R. (1946) Nag. 210= 
1946 Comp. C. 89=A.LR. 1946 Nag. 114. 

— -Banker’s lien—Trust money in hands of 
customer—Right of bank to lien on—Payee of 
cheque entrusting another to cash cheque and to 
obtain draft in name of payee—Person entrusted 
cashing cheque and getting draft in his own name 
--Breach of trust—Suit by person entrusting to 
declare beneficial interest in draft—Maintain¬ 
ability Bank’s right to set-off amounts due to 
it by person obtaining draft—Prayer for recovery 
of amount of draft—If to be included. [See 
Q.D. 1941-1945, Vol. I, Col. 164. Chettinad 
Mercantile Bank, Ltd. v. Pichammai Achi. 
I.L.R. (1946) Mad. 200. 

-- Deposits by customers—Nature of re¬ 
lationship. 

The receipt of deposits and the repayment of 
the sums deposited to the depositors or their suc¬ 
cessors is an essential part of the business of 
banking. The relation between banker and 

customer who pays money into the bank is the 
ordinary relation of debtor and creditor with a 
superadded obligation arising out of the custom 
°f bankers to honour the customer’s drafts. No 
Question of possession of or property in the 
deposit arises. The obligation is mutuum not 

t c °Mmodatum. Once the deposit is made there 
remains only a debt due from the banker to the 
customer. ( Lord Porter.) Attorney-General 
op Canada v. Attorney-General of the Pro¬ 
vince of Quebec. 1946 F.L.J. 128=229 I.C. 
196=1947 P.C. (R 11 I.) 55=51 C.W.N. 427= 
J3 B.'R. 345=1947 M.W.N. 259=1947 Comp. 
C. faA.I.R. 1947 P.C. 44 (P.C.). 

““Tp —Deposit in joint names of husband and 
Instruction to pay “either or survivor"— 

Wiffs right to operate upon account after hus¬ 
band's death. 

A joint account opened in the names of 
husband and his wife and payable to either or 
0r ’ can be operated upon by the wife after 
■ 7 ®. {kath of her husband, and the Bank is not 
^titlea to demand proof of consent of the heirs 


BANKER AND CUSTOMER. 

or legal representatives of the deceased husband 
before payment, unless it is established or proved 
that the monies deposited in the Bank were the 
monies of the husband. There is no question of 
any resulting trust in favour of the husband’s 
estate in the absence of proof that the money that 
was put in the Bank at the time the account was 
opened or the different sums which were depo¬ 
sited later in the joint account were the monies 
of the husband. The Bank is bound to carry out 
the instruction given to it to pay to either or the 
survivor unless a competent Court issues an in¬ 
junction before the presentation of the cheque 
to the Bank by the survivor. 

The widow is entitled to sue the Bank if pay¬ 
ment to her is refused. The contract is made by 
the Bank with both the husband and the wife and 
it is a joint and several contract. 55 I.A. 235 
Expl. 49 C.W.N. 27 (P.C.), referred to. 
(Chatterjee, J.) Shantimoyee Debi v. Bengal 
Central Bank. 53 C.W.N. 680. 

- Draft—Presentation to bank for payment 

before moratorium—Refusal of payment without 
lawful excuse—Administration of scheme of 
management—Power of Court to order payment 
of draft in full. 

Where a demand draft was presented for pay¬ 
ment at the proper places when the bank was still 
functioning and before the moratorium, but pay¬ 
ment was refused without any lawful excuse and 
on a fictitious ground, the Court in working out 
and giving effect to a scheme of management 
which has been accepted by the creditors and the 
shareholders in preference to compulsory winding 
up, can order the payment of the draft in full on 
considerations of equity, justice and good consci¬ 
ence. By allowing full payment to be made of 
the amount of the draft no real injustice is be¬ 
ing done to the general body of creditors. The 
only effect of the order will be that the general 
body of creditors will not get the benefit of a 
wrong and improper action of some of the officials 
of the bank. (Achhru Ram, J.) New Bank of 
India, Ltd., Amritsar, In the matter of A 
I.R. 1949 E.P. 373. 

- Draft—Relationship between Bank and 

holder of draft—Debtor and creditor, or Agent 
and Principal—Draft obtained for purposes of 
transmitting money—Bank closing business 
before payment—Payee's right to be paid in full. 

A banker s draft is a bill drawn either on 
demand or otherwise by one bank on another in 
favour of a third party or by one branch of a 
bank on another branch of the same Bank or by 
the head office on a branch or vice versa and is 
negotiable instrument. In the face of it, there¬ 
fore, -the relationship between the holder of a 
draft and any prior party (e.g.) the Bank issuing 
the draft, is that of a creditor and a debtor. If, 
however, a person pays money into one branch 
°L a bank accepts a draft for the amount 
paid by him drawn on another branch and the 
so e object of making the payment as under¬ 
stood by both the parties to the transaction is the 
transmission of the money from one place to ano¬ 
ther for the express purpose of being paid to 
himself or some nominee of his, the bank being 
intended to be used merely as a transmitting 
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agent, the parties may none the less be held to 
stand to each other in the relation of a principal 
and an agent, the money paid being specifically j 
appropriated for transmission according to the 
instructions of the principal. Although the 
banker in such a case does not transmit the 
money received by him in specie, the exact coins 
and notes, to the place of destination for payment 
to the payee he stands to the customer from whom 
he has received the money for transmission in the 
relation of an agent and till he has actually 
remitted the sum, which he may do, where he 
has got a branch at the place to which remittance 
has to be made, by crediting it to such branch and 
advising that branch to pay an equivalent sum 
to the party to whom the money is to be trans¬ 
mitted, he holds it in a fiduciary capacity. From 
the time of the receipt of such advice, the branch 
must be deemed to hold the money as the agent 
of the payee, unless of course, the payee has an 
account with such branch and the money is, under 
his general or special instructions, credited to 
that account. If the banker has no branch at 
the place to which money is to be transmitted, he 
will have to make use of the services of some 
other banker at that place and to remit the money 
to him in some form. Such other banker also 
will hold the money, as from the time of the 
receipt of the remittance, as an agent of the 
payee. If in either of the two cases the banker 
employed for the purpose of transmitting the 
money, instead of sending the letter of advise to 
his branch or to the other banker by means of 
post, hands it over to the party concerned, or, in 
addition to sending the advice, direct, gives such 
party a letter or note addressed to the manager 
of his branch or the other banker directing him 
to pay such party the sum remitted by him, that 
will not alter the nature of the jural relationship 
that is otherwise to exist between the branch of 
the other bankers and the payee. There is no 
reasonable ground for holding that a different 
result must follow if the original banker instead 
of giving such party a letter of the above 
description gives him a demand draft as evidence 
of the contract entered into between the two. 
Money which has been received by the branch 
of the banker for payment to a particular person 
and which the branch of the banker must other¬ 
wise in law be deemed to hold as an agent for 
that person, cannot become a debt merely be¬ 
cause the instruments that has been handed over 
to such person as evidence of his title 
to the money and containing a direction for the 
payment of such money to him has been given the 
form of a bill of exchange or a negotiable instru¬ 
ment. The position may be different if the instru¬ 
ment has been negotiated and the question to be 
decided is one not arising between the original 
parties to it, but one between a subsequent holder 
and a prior party. It may also be different if in 
a given case the instrument has been presented 
for acceptance to the drawee and has been accept¬ 
ed by such drawee. Different considerations may 
possibly govern such cases. 

It follows from the above that where a banker 
remits a certain sum of money, either to his own 
branch at another place, or to some other bank 
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doing business at that place, whether by means of 
book entries, made in the case of another banker 
with the express or implied consent of such 
banker, or according to some other usual method . 
of transmitting money, for the express purpose 
of such sum being paid to a named individual or 
his nominee, the sum must be deemed to have 
been specifically appropriated for the purpose of 
such payment. In case the bank charged with 
the duty of paying the said sum closes business 
before discharging the obligation, the payee will 
have the right to be paid that sum in full and can¬ 
not be obliged to rank with the general body of 
creditors, his having accepted a draft for the 
amount drawn on the branch of the bank notwith¬ 
standing. This rule will, however, apply only to 
a case where it is proved beyond the possibility 
of reasonable doubt that the holder of the draft, 
or the person who secured the draft in his name, 
had paid the money to a banker only and express¬ 
ly for the purpose of being transmitted to another 
place for being paid to a specified person or for 
being otherwise spent in a specified manner and 
that the draft was obtained merely with the ob¬ 
ject of facilitating realisation of the money 
at the place of destination by the party to whop 
it was intended to be transmitted. The rule will 
have no application where the draft was obtained 
by the party concerned either for gain in the shape 
of exchange commission or under a contract for 
giving accommodation to the prior or any other 
party or otherwise for commercial purposes gene¬ 
rally. ( Achhru Ram, J.) New Bank of India, 
Ltd., Amritsar, In the matter of. A.I.R. 1949 
E.P. 373. 

- Duty of hanker to inquire about proposed 

customer—Duty to make further inquiries after 
opening of account. 

There is no absolute and unqualified obligation 
on a bank to make inquiries about a proposed 
customer. After a bank has been given a proper 
reference with regard to a proposed customer, 
and when there are no suspicious circumstances 
attendant upon the opening of the account, it is 
not incumbent upon the bank to make further 
inquiries with regard to the customer or to 
notice the account of the customer from time 
to time. ( Chagla , /.) Bapulal Premchand v. 
The Nath Bank, Ltd. 227 I.C. 67=1946 
Comp. C. 133=48 Bom.L.R. 393=A.I.R. 1946 
Bom. 482. 

- Head office and branch—Relationship of — 

If one of agency or different banks — Cheque 
drazvn by customer on branch—Liability of Head 
office. 

While there is no doubt that a branch of a Bank 
is an agency of the Head office, for certain spe¬ 
cial purposes of banking business they may be 
treated as different banks. For instance, the ob¬ 
ligation to honour the cheque of a customer rests 
on the branch on which the cheque is drawn and 
no other. Similarly where different branches of a 
Bank are endorsers of a negotiable instrument 
notice of dishonour must be given to each branch 
in succession. But a Bank cannot be heard to say 
that it was not prepared to accept the credit of 
one of its branches, who were its own agents, 
and whom it had set up in different localities for 
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the purpose of carrying out banking business. 

In the case therefore of a cheque drawn on a 
branch it must be assumed that the Head office 
is under an obligation to accept the credit of the 
branch and if the cheque is honoured by the 
branch and the amount debited to the customer 
and credited to the Head office, the Head office 
must be deemed to have collected the cheque in 
the sense that they have received the equivalent 
of money. ( Tetidolkar , /.) Bank of India, 
Ltd. v. Official Liquidator. 5 D.L.R. (Bom.) 
16=A.I.R. 1950 Bom. 375=1950 Comp. C. 49 
=52 Bom.L.R. 587. 

- Money paid to Bank for purchase of 

draft—Person paying, not a normal customer of 
Bank — Money, if held hy Bank on trust. 

If a person who has no account with a Bank 
and who is thus in fact not a normal customer 
of the Bank, hands over a sum of money to the 
Bank for the specific purpose of the purchase of 
a draft, the money is not received by the Bank 
as money to which the ordinary relationship of 
banker and customer applies but as a trustee. 
As the money is held as trust money, the person 
depositing the money is entitled to claim the 
rights of a beneficiary under a trust and is, 
therefore, entitled to be paid in full out of the 
available funds of the Bank, if any scheme comes 
to be sanctioned by the Court in relation to the 
Bank. [7 L. 155, referred to.] ( Ormond, J.) 
Pioneer Bank, Ltd., In r e . 1 D.R. 162. 

"7 -Person depositing shares or other goods 

with company for safe custody—If can rank as 
creditor. See Companies Act, S. 153. 52 C. 

W.N. 708. 

- Relationship between—Nature of — Consti¬ 
tuent handing cheque or bill to banker for col¬ 
lection—Banker suspending business before re¬ 
ceipt of money. 

The law on the subject of the nature of the 
jural relationship existing between a banker and 
a customer while the money received by the 
former on collection of a cheque, bill or other 
document remains in his possession, may be sum¬ 
med up as follows:—(1) Where the banker has, 
pursuant to the instructions, express or implied, 
of the customer, credited the proceeds of the 
cheque or the bill or the other document entrusted 
to him for collection to the account of such 
customer, the parties stand, as from the time of 
his doing so, to each other in the relation of a 
debtor and a creditor. (2) The above rule, 
however, does not apply where the banker had 
suspended his business before the receipt by him 
of the amount of such cheque or bill or other 
document. In such a case the banker holds the 
money as a trustee for the customer, irrespective 
altogether of the consideration whether or not the 
latter had an account with him on the date of 
the receipt of the money, and whether or not the 
money has been credited in that account. (3) 
Unless and until the proceeds of such cheque, 
bill, or othep document have actually been cre¬ 
dited to the customer’s account under the latter’s 
express or implied authority, the relationship of 
debtor and creditor does not come into existence 
between the banker and the customer and the 
former holds such proceeds as the latter’s agent. 
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The mere circumstance that the customer was the . 
banker’s constituent at the relevant date and had 
an account with him to which the proceeds could 
properly have been credited is not enough to 
create such a relationship. ( Achhru Ram , /.) 

Tut Sports, Ltd. v. New Bank of India, Ltd. 
50 P.L.R. 173=A.I.R. 1949 E.P. 88=1948 

Comp. C. 253. 

- Rights and liabilities—Cheque sent by 

customer to bank for realisation from drawee 
bank—Bank sending same to branch of drawee 
bank for realisation—Branch receiving amount 
but not paying samo to first bank due to liquida¬ 
tion of drawee bank—Liability to payee for 

amount. . 

For the price of timber sold by the plaintiff 

to the 1st defendant, the latter drew a cheque in 
favour of the plaintiff on the S. Branch of the 
E. Bank. The plaintiff sent the cheque to the 
Branch Bank for collection and credit to his 
account. The Branch Bank in turn sent the 
cheque in return for realisation to another Branch 
of the E. Bank, who realised the amount from 
the S. Branch of the E. Bank but did not pay the 
amount to the Branch Bank, as. in the meanwhile 
the E. Bank went into liquidation. In a suit by 
the plaintiff against the 1st defendant, and the 
Branch Bank, and the two branches of the E. 
Bank, the trial Court passed a decree against the 
Branch Bank alone and exonerated the other 
defendants, 

..Held, in revision: (1) that the liability of the 
Branch Bank could only arise if the money was 
paid by the E. Bank by honouring the cheque, the 
latter having failed to pay the money, the Branch 
Bank could not be held liable ;* 

(2) that the 1st defendant (drawer) was liable 
in any case and coud not plead that his bank had 
gone into liquidation; he was bound to pay his 
dues, and if payment of the cheque failed by 
reason of his bank going into liquidation, his 
liability to the plaintiff still remained, and he was 
the only party liable under the Circumstances. 

(Amarendra Nath Sen, J.) Bengal Bank, Ltd. 
v. Satyendra Nath Das. 1949 Comp. C. 198 
=4 D.L.R. (Cal.) 164. 

BANKER’S BOOKS EVIDENCE ACT 
(XVIII OF 1891), S. 6 — Order under — When 
may be made . 

Under S. 6 of the Banker’s Books Evidence 
Act an order should only be made in cases in 
which the entries in the Banker’s Books are relc- 

' r 

vant to the matters in issue in the proceedings 
in which they are required. (Edgley and Clough, 
JJ.) Bharati-Central Bank, Ltd. v. Pioneer 
Bank, Ltd. . I.L.R. (1947) 1 Cal. 490. 

BANKING COMPANIES ACT (X OF 
1949), S. 5 '(l) (c) —Banking Company — Mean¬ 
ing. 

The definition of a Banking Company in 
S. 5 (1) (c) of the Banking Companies Act does 
not mean that the company must, • at the time in 
question,, be able to accept deposits of money from 
the public repayable on demand or on such terms 
on which the money might have been deposited. It 
must mean that banking should be the primary 
business of the company even if, by reason of 
certain supervening causes, it is not able for the 
time being to carry on the work of receiving 
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deposits and of making payments. (Malik, C.J. 
and Raghubar Dayaf, J.) The Jwala Bank, 
Ltd. v . Shiti.a Parshad Singh. 1950 A.L.L 
845=A.T.R. 1950 All. 309=5 D.L.R. (A*.) 

192=1950 Comp C. 238. 

-S. 45— Applicability—Pending appeal. 

An application for sanction of a scheme under 
S. 153 of the Companies Act was dismissed on 
the ground that it was not accompanied by a 
report or certificate of the Reserve Bank that such 
scheme was not detrimental to the depositors as 
required by Cl. 12 of the Banking Companies 
(Control) Ordinance, 1948. Pending appeal 
against the order of dismissal, an alteration in the 
law was effected by S. 45 of the Banking Com¬ 
panies Act, 1949, which dispensed with such 
certificate at the initial stage and required it only 
before the sanction of the scheme. The later 
enactment was not in terms made retrospective. 

Held , that the Banking Companies Act, 1949, 
applied to pending actions as it did not impair or 
abrogate any substantive right but only dealt with 
the method or manner of invoking the Court's 
jurisdiction under S. 153 of the Companies Act, 
and that the appellant should therefore be given 
the benefit of S. 45 of that Act. ( Harries , 

CJ. and Chatterjee, J.) Tripura Modern Bank, 
Ltd., In re. 54 C.W.N. 262=A.I.R. 1950 Cal. 
240. 

BANKING COMPANIES (AMENDMENT) 
ACT (XX OF 1950), S. 45-F — Scope and effect 
—Suspension of limitation. 

S. 45-F, Banking Companies (Amendment) Act 
says that notwithstanding anything to the contrary 
contained in the Limitation Act, the period of one 
year immediately preceding the date of the order 
for the winding-up of the Banking Company should 
be excluded, in other words, there would be a sus¬ 
pension of limitation for this period. The word 
* suspension” suggests that there is ^something to 
suspend. It follows, therefore, that 'if the time had 
already run out before this period of one year there 
cannot be any question of suspension. The ques- 
.ion of suspension arises when the period expires 
within or after this period of one year. If there¬ 
fore time expired within or after this period of 
one year, that year should be excluded in comput¬ 
ing the period of limitation. But in suits or pro¬ 
ceedings in which time has already run out before 
this period of one year, there is no revival of the 

of R act,on * (Saner jee, /.) Pioneer Bank 
.ltd. v. Bamandev Banerjfe. 54 C.W N 71 fi 

7 - —S. 45-H Orders under—Power of wind- 

mg-up Court to transfer for execution. 

Reading Ss 4S-A, 45-B, 11 and 45-H together, 
it is clear that the Court which winds up the 
company and passes orders referred to in 
o. 45-H of the Banking Companies Act 1950 
may execute the Orders in the manner provided 
in the C. P. Code. For example, if necessarv 
it may transfer the order to any Court for exe- 
cution. ( Harries C.J. and Banerji, J.) Bharati 

5K R W.n!T?S LTD ' V ' RAthindra Nath Sen. 

BANKING COMPANIES (CONTROLS 
ORDNANCE (1948). CL u4«J*° L) 

n H‘ 12 0 * n ™ e Banking Companies (Control) 
Ordinance, 1948, was not restricted to an applica- 


BAR COUNCILS ACT (1926), S. 12. 

tion for sanctioning a scheme or compromise 
resulting in an amalgamation and to amalgama¬ 
tions by banking companies outside Court. The 
heading of that clause which was in the following 
terms: “Restrictions or amalgamations” was 
somewhat misleading, and it did not cut down the 
natural meaning of the clear words of the enact¬ 
ment by reading into the same any restrictions 
derived from the heading. ( Harries, C.J. and 
Chatter jee, J.) Tripura Modern Bank, Ltd., 
In re. 54 C.W.N. 262=A.I R. 1950 Cal. 240. 

BAR COUNCILS ACT (XXXVIII OF 

1926), Ss. 7 and 9 —Rules framed under (All.), 
R. 1 —Refugee lawyers from Punjab and Fron¬ 
tier Province—If can be enrolled in the Allaha¬ 
bad High Court. 

There is no reason to give the word “High 
Court’’ in the second proviso to R. 1 of the rules 
framed by the Allahabad High Court under Ss. 
7 and 9 of the Bar Councils Act, a narrow inter¬ 
pretation as High Court to which the Act applies. 
Accordingly, refugee lawyers from Punjab and 
the Frontier Provinces can be enrolled as Advo¬ 
cates of the Allahabad High Court. (Malik, 
C.J. and Agarwala, J.) In the matter of Re¬ 
fugee Advocates. I.L.R. (1949) All. 728. 

-S. 12— Reinstatement—Principles govern¬ 
ing. 

Hie striking the name of a practitioner off the 
rolls of the Court does not mean perpetual dis¬ 
ability or that the person must be deemed to be 
for ever unfit for the legal profession. When 
an application for reinstatement is made, the con¬ 
duct subsequent to the striking off is to be care¬ 
fully considered and the Court must be satisfied 
that the order of expulsion has had the salutary 
effect of awakening in the applicant a higher 
sense of honour and duty than he evinced when 
the disciplinary action was taken. In the interval 
between removal from practice and fresh appli¬ 
cation for re-admission, the conduct of the appli¬ 
cant must be such that, notwithstanding his prior 
delinquency, he might I/e safely entrusted with 
the affairs of the clients and be received once 
again as a member of an honourable profession 
without detriment to the profession or the dis¬ 
paragement of the colleagues with whom he must 
work and without impairing the dignity of the 
Courts. In order to ensure all this Courts have 
always insisted that sufficient time must elapse 
before re-admission. (Wait Ullah, A.C.J., Sapru 
and Bhargawa, JJ.) Rac.hubir Saran, An 
Advocate, In the matter of. 50 Cr.L.T. 852= 
A.I.R. 1949 A. 568=1949 A.L.J. 424 (F.B.). 

- S. 12 (6)— Poivers of the High Court 
Scope of—If restricted in any way. 

The word ‘review* in S. 12 (6 )‘of the Bar 
Councils Act has been used in a generic sense 
meaning “reconsider” or “re-examine”. The 
powers of the Court under S. 12 (6) are not 
hedged m by any such restrictions as are con¬ 
tained in O. 47, C. P. Code, and it is left 
entirely to the discretion of the High Court to 
pass such suitable orders in each case as it con¬ 
siders necessary. (JVali Ullah, A.C.J., Sapru aud 
Bhargawa JJ.) Raghubir Saran, An Advo- 

?oJo' tl JL ma Ji er °f 50 Cr L J. 852=A. I. R. 

1949 A. 568=1949 A.L.J* 424 (F.B.). 
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BENAMI —Advancement— Doctrine of—Pur¬ 
chase in favour of concubine claiming to be 
Avarudh Stree— Onus. 

Even where a purchase is made in the name of 
a concubine (who claims the status of Avarudh 
Stree) but with the funds of the paramour, it 
would be for the lady to establish that it was 
made for her, because the doctrine of advance¬ 
ment does not apply to India. It would be for 
her to satisfy the Court, by cogent evidence, that 
the paramour was only an ostensible and not the 
real purchaser or that he made in her favour a 
gift of the money with which the purchase was 
made. ( Allsop and Sinha, JJ.) Shiva Kumari 
Devi v. Udeya PratAp Singh. I.L.R. (1947) 
A. 642=1947 A.L.J. 144=1947 A.W.R. (H. 
C.) 179=1947 A.L.W. 456=A.I.R. 1947 A. 
314. 

•Advancement — Presumption—Money • depo- 


— -— w v v rtf r r m ^ r ^ v ^ ^ ^ w ^ ^ ^^ ^ — 

sited in bank in joint names of deceased and his 
sister's son. 

• From the mere fact that the deceased deposited 
money in the Bank, in the joint names of himself 
and his sister’s son and on terms that it is pay¬ 
able to either or survivor, no presumption in 
favour of any intended advancement would arise. 
It is for the sister’s son to establish the contrary 
intention. If the contrary intention is not esta¬ 
blished there will be a resulting trust in favour 
of the deceased. ( Mahomed Ibrahim, J.C. and 
Ram Labhaya, J.) Abdul Latif’ Khan v. 
Mahomed Akbar Khan. 228 I.C. : 352=1947 
Pesh. (Rul.) 12=A.I.R. 1947 Pesh. 1. 


•Benami purchase—Essence of. 


BENAMI. 

- Burden of proof—Donor having debts at 

time of gift. 

The burden of proving that a transaction is 
benami rests on the person who argues against, 
the tenor of the deed. It is also well established 
that no conclusion as regards the benami character 
of a transaction can be founded on suspicion. The 
fact that the donor had debts at the time of the 
gift is not conclusive to show that the gift was a. 
benami transaction. ( G. N. Das and Lahiri,, 
JJ.) Maya Debi v. Rajlakshmi.Debi. A.I.R. 

1950 Cal. 1. 

Burden of proof—Duty of Court. 


The essence of a benami purchase is that there 
should be a real purchaser as well as an ostensible 
purchaser and the real owner should be in a posi¬ 
tion to enforce the rights of a beneficiary in trust 
against the ostensible owner. ( Cornelius J 7.) 
Mahomed Shafi v. Bashir Ahmad. A.I.R. 
1947 Lah. 288. ‘ . 

—7 - Beneficial owner—Right to sue for decla¬ 

ration of his title. 

A plaintiff in possession, who is merely a bene¬ 
ficial owner, can sue for getting a declaration that 
the benamidar has .no right. {Kapur, J.) Mst. 
Ck)Gi v. Chiragh Ali. 5 D.L.R. (Simla) 53= 
52 P.L.R. 387. 

——Burden of proof. [See Q.D. 1941—1945, 
Vol. I, Col. 171.] Ratanchand Fakirchand v. 
Deochand Dahya Bhai. 223 I.C. 618=1946 
Bom. (Rul.) 151=A.I.R. 1946 Bom. 157. 

—- Burden of proof. 

The burden of proving that a transaction is 
not real but benami is on the party pleading it. It 
is for the party setting it up to prove that the 
apparent is not the real state of things. ( Sinha 
and Mukerji, JJ.) Asoke Chandra v. Chota 
Nagpur Banking Association, Ltd. 2 D.L.R. 
939=A.I.R. 1948 Pat. 247. 


The onus of establishing that a transaction is ( 
benami is on the plaintiff and it must be strictly 
made out. The decision of the Court on such a 
question cannot rest on mere suspicion, but must 
rest on legal grounds and legal testimony. In 
the absence of evidence the apparent title must 
prevail. Where’it is asserted that an assignment 
in the name of one person is in reality for the 
benefit of another, the real test is the source whence 
the consideration came and when it is not possible 
to obtain evidence which conclusively establishes 
or rebuts the allegation, the case must be dealt 
with on reasonable probabilities and legal infer¬ 
ences arising from proved or admitted facts. 
( Kania, C.J* Fazl Ali, Patanjali Sastri, Mehr- 
chand Mahajan and Mukherjea, JJ.) Gangadara 
Ayyar v. Subramania Sastrigal. 1949 F.L. 
J. 90=A.I.R. 1949 F.C. 88=4 D.L.R (F.C.) 
50=62 L.W. 403= (1949) 1 M.L.J. 568 (F.. 

€.). ) 
Burden of proof—Property purchas - 


Burden of proof. 


The burden of proving that a transaction of 
sale in favour of the plaintiff is benami for a 
third party is on the defendant who pleads it. 
(Krishna Pillai, C.J. and Simon, J.) Quseph 
Varkey v. Peter John. A.I.R. 1950 T.C. 82. 


ed by Hindu woman— Presumption of benami pur - 
chase by husband—If arises Rule Plea of 
benami—Onus—Doctrine of advancement—Appli¬ 
cability. '] 

There is no principle of law that property ap¬ 
parently purchased by a Hindu woman is not hers, 
but her husband’s, and that she should prove a$ 
against a stranger that it was with her money 
that she purchased the ‘ property. On the other 
hand the person alleging that the apparent owner 
is not the real owner must establish by cogent 
evidence that the purchase-money came from the 
real owner who is another. Where it is suggested 
that the purchase money was supplied by the hus¬ 
band of the lady in whose name the property was 
purchased and that the purchase in her name was 
benami; the onus is heavily on him who suggests 
it to show that that was the fact. In the ab¬ 
sence of strict proof of such fact the presump¬ 
tion is that the apparent owner is the real owner 
as well. 

Narasimham, J. —The doctrine of advancement 
has no application in India, and once it is proved 
that the purchase money was paid by the husband 
though the property was purchased in the name 
of the wife, the property should be held to be 
that of the husband in the absence of any other 
evidence to show that the husband really intended 
to make a gift of it to his wife so as to make 
it her stridhan. ( Panigrahi and Narasimham, 
JJ.) Amruti Dei v. Saradamoni Dei. 5 D.L. 
R. (Cut.) 75=A.I.R. 1950 Orissa 143. 
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BENAMI. 

-Burden of proof—Sale certificate. [See Q. 

D. 1941—1945, Vol. I, Col. 171.] Jitendra 
Nath Sur v. Amarendra Nath Sur. 222 I. 
C. 319=1946 Cal. (Rul.) 86 . 

- Burden of proof—Transfer in favour of 

female member of family. 

Where an alleged benami transaction is in 
favour of female members of the family it is, 
of course, extremely difficult to secure definite 
evidence on the point of subsequent possession, 
but the onus to establish benami is on the per¬ 
son who alleges it, and thus where there is no 
satisfactory evidence of possession one way or 
the other it must be held that it was not esta¬ 
blished that the transaction was not real. ( Mere¬ 
dith and Sinha, JJ.) Girija Kumari v. Kiran 
Chandra. 26 Pat. 253=A.I.R. 1947 Pat. 471. 

- Decree against benamidar*s heirs—If binds 

real owner—Real owner refused permission to be 
joined as party. 

As a matter of law, in a suit a benamidnr or 
after his death, his heirs, can represent the real 
owner and a decree passed against them fully 
binds the real owner. If in a suit against the 
beriamidar’s heirs, the real owner applies to be 
joined as a party but is refused permission, and 
the real owner takes no steps against this decision 
but actively prosecutes his defence through the 
benamidar's heirs, there is no cesser of repre¬ 
sentation and a decree eventually passed against 
the benamidar's heirs will be binding upon the 
real owner. ( Blank and Chakravartti, JJ.) 
Prokash Chandra Ghose v. Mahima Ranjan 
Chakravartty. I.L.R. (1947) 2 Cal. 185= 
51 C.W.N. 273=A.I.R. 1947 CaL 320. 

- Finding as to—Basis of—Evidence neces¬ 
sary. 

A finding of benami must be based on tangible 
evidence, and not on mere surmise or suspicion, 
however strong. ( Sinha and Mukherji, JJ.) 
Asoke Chandra v. Chota Nagpur Banking 
Association, Ltd. 2 D.L.R. 939=A.I.R. 1948 
Pat. 247. I 

” Fraudulent conveyance—Real owner 

—-Right to urge plea of benami. See Fraud- 
Party to. A.I.R. 1950 Orissa 123. 

T- Husband and wife—Property purchased 

m name of wife—Object being to place property 

pltcable reGCh ^ hmbaml ~~ Rulc °f benami if af- 

The fact that the consideration for a purchase 
has been found by the husband is not conclusive 
against the wife in whose name the property had 
been purchased. It is only when the purchase 

^ ^ nexpIained by other proved or admitted facts 
that the conclusion should follow that the transac¬ 
tion is benami for the husband. Where the evi¬ 
dence showed that the mortgage and the subsequent 

™ e .!, e , ta] 5 en ln the name of the wife with the 
object that the property should belong to her and 

that it should not be within the reach of her Inis- 

iLTrt, { T ed that he miKht it. 

Held that the transaction entered into in the 
name of the wife was not benami for her hus¬ 
band . (Gentle, C.J. and Raiamannar, J) t h , 

?Y-7 MA , L o^ A w R v ‘ Pichai Am mm., 61 I YV 

347=1948 M.VV.N. 338=A.I.R 194 a M oV 

349=(1948) 1 M.L.J. 364. Mad ' 


BENARES R. C. & E. ORDER, S. 2. 

- Purchase of property in name of stranger 

—Resulting trust — Presumption. 

It is settled law that when real or personal 
property is purchased in the name of a stranger, 
a resulting trust will be presumed in favour of 
the person who is proved to have paid the pur¬ 
chase money in the character of purchaser. 
{Kapur, J.) Mst. Gogi v. Chiragh Ali. 5 D. 
L.R. (Simla) 53=52 P.L.R. 387. 

- Right to sue—Right of benamidar—Suit in 

effect against beneficial owner. 

A benamidar has no right to bring a suit claim¬ 
ing title and for possession when he is suing in 
effect the beneficial owner. It is not material 
that the beneficial owner is brought in to cure 
a defect of parties. {Blank, J.) Nazu Meah 
Choudhury v. Mahomed Hussain. A. I. R. 
1946 Cal. 528=228 I.C. 348=1947 C. (Rul.) 
76. 

- T est. 

The best criterion for determining whether a 
transaction is benami or not is the source of pur¬ 
chase money. {Nawal Kishore, C.J.) An and 
Ram v. Mt. Lada. 1946 M.L.R. 26 (Civil). 

- Test of—Purchase by father in name of 

son — Presumption—Doctrine of advancement— L Ap- 
plicability of—Source of purchase-money—If con¬ 
clusive — Considerations. 

There is no presumption of advancement ia 
India, and ordinarily, a purchase by a father in 
the name of his son, unexplained by other facts, 
would be regarded as a benami transaction and the 
beneficial interest in the property would vest in 
the father, once it is established that the conside¬ 
ration was provided by the father. The source of 
the purchase-money is not, however, the sole cri¬ 
terion, though it is a valuable test. The surround¬ 
ing circumstances, such as the relative position of 
the parties, their mutual relations, their subse¬ 
quent conduct and their dealings with or enjoy¬ 
ment of the disputed property often furnish im¬ 
portant clues. {Misra, J.) Chandi v. Kali- 
charan. 4 D.L.R. (Luck.) 36=A.I.R. 1949 
All. 733. 

BENARES REGULATED TOWN CLOTH 
RATIONING ORDER (1946), Rr. 33 and 

34 —If ultra vires— Contravention of the rules — 
Conviction — Legality. 

Rr. 33 and 34 of the Benares Regulated Town 
Cloth Rationing Order, 1946, are ultra zdres and 
hence any contravention of those rules cannot be 
the basis of any conviction. {Aganvala, J.) Rex 
v. Khunni Lal. I.L.R. (1949) A. 195=1948 
A.W.R. (H.C.) 222=4 D.L.R. (A.) 38=50 
Cr.L.J. 101=3 A.I.Cr.D. 139=A.I.R. 1949 
All. 32. 

BENARES RENT CONTROL AND EVIC¬ 
TION ORDER (1944), S. 2 — Scope—Attempt 
to evict a tenant—If an offence under S. 2. 

.S. 2 of the Benares Rent Control and Evic¬ 
tion Order only provides that the owner of a 
house or shop, shall not eject any tenant in actual 
possession but does not render any attempt to 
eject a tenant punishable. In the absence of any 
specific provision of law rendering any attempt 
punishable, the conviction of an owner or his 
agent of an offence for an act, which at the 
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BENG. ACTS, REGS. ETC. 

highest cannot amount to anything more than an 
attempt, cannot be sustained. The general provi¬ 
sion in the Penal Code providing for punishment 
for an attempt to commit any offence under that 
Code would not be applicable to a case under the 
Benares Rent Control and Eviction Order. Nor 
is there anything in the Cr. P. Code that could 
justify conviction for an attempt to commit an 
offence against S. 2 of the Benares Rent Control 
and Eviction Order. ( Mulla , J .) Dwarka Das 
v. Emperor. 1946 A.W.R. (H.C.) 566. 

BENGAL ACTS, REGULATIONS, ETC. 
Agra and Assam Civil Courts Act (XII 
of 1887). See Ben. Civil Courts Act. 
Agricultural Debtors Act (VII of 1936). 
Agricultural Income-tax Act (IV of 
1944). 

Alienation of Agricultural Land (Tem¬ 
porary Provisions) Act (V of 1944). 
Alluvial Land Settlement Act (XXXI 
of 1858). 

Alluvion and Diluvion Regulation (XI 
of 1825). 

Alluvion and Diluvion Act (IX of 1847). 
Calcutta Acts, Rules, etc. See Calcutta 
Acts, Rules, etc. 

Cess Act (IX of 1880). 

Civil Courts Act (XII of 1887). 
Co-operative Societies Act (XXI of 1940) 
Cotton Cloth and Yam Control Order 
(1943). 

(Court-fees Act) Repealing and Amend¬ 
ing Act (XVI of 1946) . 

Court of Wards Act (IX of 1879). 
Criminal Law Amendment Act (VI of 
1930) .• 

Criminal Law Amendment Ordinance 
(1947). 

Criminal Law (Industrial Areas) Amend¬ 
ment Act (IV of 1942). 

Cruelty to Animals Act (I of 1920). 

, • Embankment Act (II of 1882). 

Estates Partition Act (V of 1897). 
gerries Act (I of 1885). 

Finance (Sales Tax) Act (VI of 1941). 
Food Adulteration Act (VI of 1919). 
Food Grains Control Order. 

General Clauses Act (I of 1899). 

House Rent Control Order. 

Irrigation Act (III of 1876). 

Landlord and Tenant Procedure Act 
_ (VIII of 1869). 

Land Registration Act (VII of 1876). 
Land Revenue Assessment (Resumed 
. Lands) Regulation (II of 1819). 

Land Revenue Sales Act (XI of 1859). 
Land Revenue Sales Act (VII of 1868). 
Land Revenue Settlement Regulation 
(VII of 1822). 

Local Self-Government Act (III of 

, 1W5). 

Money-lenders Act (VII of 1933). 
Money-lenders Act (X of 1940). 

Motor Vehicles Rules (1940). 

Municipal Act (XV of 1932). 

, Non-Agricultural Tenancy (Temporary 
Provisions) Act (IX of 1940). 

Q.D.- Ia 


BENG. AGR. DEBT. ACT (1936), S. 2. 

Patni Taluq Regulation (VIII of 1819). 
Police Regulations. 

Primary Education Act (IV of 1919). 
Private Fisheries Protection Act (II of 
1889). 

Public Demands Recovery Act (III of 
1913). 

Public Gambling Act (II of 1867). 
Putni Regulation. See Patni Taluq Re¬ 
gulation. 

Regulation (XVII of 1806). 

Rent Act (X of 1859). 

Revenue Free Lands (Non-Badshahi 
Grants) Regulation (XIX of 1793). 
(Rural) Primary Education Act (VII of 
1930). 

Sales-tax Act (VI of 1941). See Bengal 
Finance (Sales Tax) Act (VI of 1941). 
Service Rules. 

Special Powers Ordinance (VI of 1946). 
State Prisoners Regulation (III of 1818). 
Survey Act (V of 1875). 

Tenancy Act (VIII of 1885). 

Village Chaukidari Act (VI of 1870). 
Village Self-Government Act (V of 
1919). 

Village Self-Government (Amendment) 
Act (X of 1947). 

Wakf Act (XIII of 1934). 

Wills and Intestacy Regulation (V of 
1799). 

BENGAL AGRICULTURAL DEBTORS 
ACT (VII OF 1936), S. 2 (6-A )—“Civil 

Court”—If includes such Court established in 
Scheduled District—Scheduled Districts Act , S. 
3. 

The words “civil Court” in S. 2 (6-A) of the 
Bengal Agri. Debtors Act include a civil Court 
established in a Scheduled District to which the 
Bengal, Agra and Assam Civil Courts Act has 
been extended by a notification issued under S. 3, 
Scheduled Districts. Act. ( Mitter , A.C.J. and 
Akram, J.) Kalidas Chakrabarti v. Kalipada 
Mandal. I.L.R. (1948) 1 Cal. 215. 

-S. 2 (8)— “Debt”—Liability under decree 

of Presidency Small Causes Court. 

Obiter .—Whatever doubt there might have been 
on the question previously, there can be none, 
after the amending Act of 1940, that the liabi¬ 
lity under a decree of a Presidenc 3 ' Small Causes 
Court is not a debt within the meaning of S. 2 
(8) of the Bengal Agricultural Debtor’s Act. 

( Biswas , Blank and Chakravartti, JJ.) Mati Lal 
Saha v. Chandra Kanta Sarkar. I. L. R. 
(1947) 1 Cal. 537=229 I.C. 320=1947 Cal. 
(Rul.) 139=51 C.W.N. 1=A.I.R. 1947 Cal. 

1 (S.B.). 

-Ss. 2 (8) and 8 —Decree passed for ar¬ 
rears of rent—Debt that can be settled by Board 
—Debt arising under decree or pre-existing debt 
on account of arrears—Date on which such debt 
is incurred. 

On the passing of a rent decree, the debt in 
respect of arrears of rent for which the decree 
is passed must be deemed to be extinguished. The 
only debt, therefore, that subsists and that can be 

the subject-matter of an application to the Board 
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BENG. AGR. DEBT. ACT (1936), S. 2 . 1 BENG. AGR. DEBT. ACT (1936), S. 13. 


under S. 8 of 1 lie Bengal Agricultural Debtors’ 
Act is the decree in the rent suit and not the 
pre-existing liability on account of the arrears of 
rent for which the decree is passed. This debt is 
obviously one which is incurred on the date on 
which the decree is prised. (Biszvas, J.) Mono- 
MoitiNr v. Jabkpulla Mia. 51 C.W.N. 927. 
-Ss. 2 ( 8 ), 20 and 34 (before amend¬ 
ment of 1940)— Decree of Presidency Small 
Cause Court—If debt—Executing Court staying 
its execution on notice from Board — Decree-hol¬ 
der submitting to jurisdiction of Board—If can 
subsequently contend that liability under decree is 
not debt. 

Prior to the amendment of 1940. a decree of 
a Presidency Small Causes Court did not consti¬ 
tute a debt as contemplated by the Bengal Agri¬ 
cultural Debtors Act. 

But where the executing Court stayed the exe¬ 
cution of such a decree on receipt of a notice 
from the Debt Settlement Board under S. 34 
of the Act, and the decree-holder thereupon sub¬ 
mitted to the jurisdiction of the Board and ob¬ 
tained the benefit of an award on the footing 
that the liability under the decree was a debt, be 
is precluded from subsequently putting forward 
a different view as to the nature of the liability. 
(Chakravartti and Ellis, JJ.) Amulya Chandra 
Bhadurt v. Krishna Bondhu Roy. A. I R 
1947 Cal. 463. 

-Ss. 8 and 40 —Appeal against order of 

Board filed only against some of debtors—Award 
of Appellate Officer inconsistent with that of 
Board—Effect of. 

During the pendency of a proceeding before a 
Board some of the debtors died and their Jieirs 
were duly brought on the record. But at the 
time of filing an appeal against the order of the 
Board these heirs were not impleaded as parties 
to the appeal and the Appellate officer modified 
the decision of the Board with the result his 
award was inconsistent with that of the Board. 

Held , that there could be only one award for 
each debt upon an application filed under S. 8 
of the B. A. D. Act and that the order of the 
Appellate Officer must be set aside and that of the 
Board restored. ( Mookerjee and Lahiri , JJ.) 
Rati Kanta Biswas v. Joynal Abf.din. 54 C. 
W.N. 260. 

- S. 8 — Debt larger than Rs. 5,000 —Order 

zvithout prior sanction of Collector—Validity. 

Tf the amount of the debt exceeds Rs. 5,000, an 
order of the Board without obtaining the prior 
sanction of the Collector is without jurisdiction. 
(Chakravartti, J.) Kunja Bf.hari Durr v Bhu- 
pendra Kumar Bose. 52 C.W.N. 608. 

7 - Ss - 8 * 33 and Rr. 146, 147 and 148— 

Scope and effect of—Jurisdiction of Board—Test 
to determine—Amount of debt claimed by a credi¬ 
tor, or amount admitted by debtor or determined by 

’ n dehts exceeding Rs. 

~5,000— Vahdity — Suit—Bor of. 

It is perfectly clear that when an application is 
made by a debtor to a Debt Settlement Board 
tinder S. 8 of the Bengal Agricultural Debtors 
Act, and the Board has to decide whether it has 
junsdmtion or not, having regard to the amount 
of the debt or debts, the only amount which can 


furnish the necessary test is the amount claimed by 
the creditor. It is true that the Board may ulti¬ 
mately find the actual amount due to be much 
lower, but that decision would be arrived at in the 
course of the settlement; but a decision on that 
matter cannot be undertaken for the purpose of 
deciding whether the Board has or has not juris¬ 
diction. The jurisdiction of the tribunal has to 
be determined by the amount of the claim made, 
and if that very matter were to be decided in 
advance for the purpose of ascertaining whether 
the Board has jurisdiction, it would amount to 
the Board assuming jurisdiction after deciding 
the main question on the merits. Both the form 
prescribed for an application under S. 8 and the 
rules framed under the Act, especially rules 146, 
147 and 148, make it perfectly clear that tl>a 
amount which must furnish the test as to whe¬ 
ther the Board has pecuniary jurisdiction in the 
matter or not is the amount of the claim of the 
creditor and not the amount admitted by the 
debtor or determined by the Board. Where the 
amounts of the debt mentioned by the debtor 
make up a total in excess of Rs. 25,000, the 
Board has no jurisdiction whatever to deal with 
the application; the award made in such a case 
would be invalid and would have no legal exist¬ 
ence and cannot be a bar to the entertainment 
of a suit in respect of the debt by a civil Court. 
(Harries, C.J. and Chakravartti, J.) Gostha 
Behari Dutt v. Pai.aram Pal. 4 D.L.R. 
(Cal.) 83=A.I.R. 1950 Cal. 102. 

-■—S. 8 (1) (as amended in 1942)— Retros¬ 
pective operation. 

The amendment of S. 8 (1) of the Bengal 
Agricultural Debtors’ Act by Bengal Act VIII of 
1942 by which the words “seven years” were 
substituted for the words “five years” came into 
force on the 14th January, 1943, and was not 
intended to be retrospective in its operation. 
(Biswas, J.) Monomoiiini v. Tabedulla Mia. 
51 C.W.N. 927. 

-S. 9 (2), Proviso —Settlement of debt 

on application by one of joint debtors — Effect on 
liability of others — flatter, if entitled to apply for 
relief under S. 36, Bengal Money-lenders* Act. 

The Proviso to S. 9 (2) of the Bengal Agri¬ 
cultural Debtors Act makes it clear that the lia¬ 
bility of the other persons jointly liable with the 
applicant and who were not before the Board is 
not affected in any way by the settlement of the 
debt of the applicant. The joint liability' of the 
others is not, therefore, affected by the proceed¬ 
ings before the Board except to this extent that 
the decree-holder is not entitled to realise more 
than his dues from them. That being so, they 
cannot take advantage of the proceeding before 
the Board to which they were not parties to ob¬ 
tain relief under S. 36 of the Bengal Money- 
enders Act. 43 C.W.N. 318, rel. on. (Shaha- 
buddtn, /.) Mahiruddin Ahamed v, Hart- 
kanta. 2 D.R. 185. 

“ S. 13 (2)— Applicability and scope of — 
Decree made before application to Debt Settle¬ 
ment Board—Execution in Civil Court—Bar of— 

Order under S. 13 (2)— If operates to bar exe¬ 
cution. 



CIVIL, CRIMINAL AND REVENUE. 


182 




l81 


BENG. AGR. DEBT. ACT (1936), S. 18. 


18 —Application by usufructuary mort¬ 
gagor—Allegation of discharge of mortgage by 
usufruct — Application, if maintainable. 

An application to a Debt Settlement Board to 
deal with a usufructuary mortgage which, ac¬ 
cording to the applicant, has been discharged by 
the receipt of the usufruct for a period of time, 
is an application which the Board can deal with 
and must deal with. If the Board is of opinion 
that the mortgage has been discharged, it will 
•order possession to be given to the debtor appli¬ 
cant. ( Harries , CJ .) GolApjan Bibi v. Sarif 
Ahmad. I.L.R. (1948) 1 Cal. 542=52 C.W. 
N. 103=A.I.R. 1949 Cal. 127. 


S. 13 (2) of the Bengal Agricultural Debtors 
Act does not contain an absolute prohibition 
against proceeding in a Civil Court with respect 
to a debt which has been dealt with under S. 13 
(2) by a Debt Settlement Board. All that sub- j 
S. (2) provides is that the debt due from the 
debtor shall be deemed to be the amount stated 
in the statement of debts for the purposes of the 
Act and that the order of the Board shall not be 
questioned in any Civil Court or in any manner 
other than that provided in the Act. S. 13 (2), 
therefore, only means that the amount declared 
by the Board under that sub-section shall be 
deemed to be the amount payable by the debtor 
for the purposes of this Special Act and for no 
other purpose and what the creditor is prevented 
or debarred from questioning is the order that 
for the purposes of the Act the amount admitted 
by the debtor shall be deemed to be the amount 
really due. The prohibition does not extend 
beyond those limits, and is not an absolute prohi¬ 
bition debaring the creditor from asserting a 
higher right against the debtor in any circum¬ 
stances. An order under S. 13 (2) is not in- 
tended to and cannot affect the execution of a 
decree which was passed before an application 
was made to the Board, if such decree is other¬ 
wise executable. When the amount of such a 
•decree could not be, and is not, rightly included 
in the award made by the Board, execution of 
the decree by the decree-holder in the Civil Court 
cannot be barred by reason simply of the fact 

ztr ai ? orc ^ er tinder S. - 13 (2) has been made. 

( Harries, CJ. and Chakravartti, J.) Promode 
Kumar Roy v. Hirendra Nath Mu k her tee, 
4 D.L.R. (Cal.) 68. 


■S. 18 —Award by consent of parties — 
Board exceeding its jurisdiction — Award, if bind¬ 
ing. 

Where an award has been made by the Board 
hy consent of parties and pursuant to the award 
the creditor has accepted several instalments, the 
award may be treated as an award by an" arbiter 
dhosen by the parties and as, such binding on, 
them, even if the Board has exceeded its juris¬ 
diction. 13 I.A. 134, referred to. ( Akram, 
C.7.) Rahi-Muddin Sheikh v. Nasimaddi 
Sheikh. 1 D.R. 62. 


BENG. AGR. DEBT. ACT (1936), S. 18. 

a debt due under that mortgage and making an 
award. (Akram, CJ.) Rahimuddin Sheikh 
v. Nasimaddi Sheikh. 1 D.R. 62. 


Ss. 18, 20 and 33 —Jurisdiction of Civil 


■S. 18 —Jurisdiction of Board—Settlement 
of debt due under anomalous mortgage. 

An anomalous mortgage creates a liability, and 
Board, therefore, acts within its jurisdiction in 
dealing with an application for the settlement of 


Court—Question if transaction created liability or 
debt. 

Ss. 18, 20 and 33 of the Bengal Agricultural 
Debtors Act proceed upon the assumption that 
there is an existing liability or debt in a legal 
sense, but in case there is no such liability at all, 
then there can be no question of there being any 
“debt” within the technical sense given to that 
term under S. 2 (8) of the Act; consequently 
the sections aforesaid will not in such a case 
operate as a bar to the adjudication by a civil 
Court of the question whether or not a transaction 
created a liability, or debt in the legal sense of 
the term, in spite of a previous decision by the 
Debt Settlement Board. (Akram, CJ.) Rahi¬ 
muddin Sheikh v. Nasimaddi Sheikh. 1 D.R. 
62. 


-S. 18—Question if judgment-debt is 

barred by limitation—Jurisdiction of Board 
to decide. [See Q;D. 1941-1945, Vol. I, 


Col. 178.] Hafizuddin Mandal v. Mahim 
Chandra. 221 I.C. 397=1946 Cal. (Rul.) 32 

=80 C.L.T. 157. 


Ss. 18 and 19— Scope — Award—Validity 


—Award settling debt in absence of consent of 
creditors entitled to at least 40 per cent, of the 
debts and including amount declared under S. 13 
(2 )—Validity of. 

An award which purports to settle a debt in 
the absence of the concurrence of the creditors 
to whom at least 40 per cent, of the total amount 
of the applicant’s debt was due, and which in¬ 
cludes an amount declared under S. 13 (2) of 

the Bengal Agricultural Debtors’ Act in the 
absence of the consent of the creditor (decree- 
holder) is a bad award and is invalid, as the 

Board has no jurisdiction to make such an 

award under S. 19 under the circumstances. 
(Harries, CJ. and Chakravartti, J.) Promode 
Kumar Roy v. Hirendra Nath Mukerjee. 4 
D.L.R. (Cal.) 68. 


■S. 18 (1)— Scope—Application to Board 


-nymtioning 

denying liability — Competency—Order on—If 

void—Power of Civil Court to ignore. 

Where a debtor’s application to the Debt Set¬ 
tlement Board mentions only one debt and a 
single creditor, and also states that nothing at 
all is due to the creditor, the application is not 
maintainable before the Board, and any order 
which the Board might pass on the application 
(e.g., that nothing is due to creditor) is alto¬ 
gether void. Such an order cannot therefore be 
pleaded in bar of a claim by the creditor in the 
Civil Court in respect of his debt. (Chakro- 
vartti, J.) Rahim Bux Talukdar v. Kanaklata 
Choudhurani. I.L.R. (1947) 1 Cal. 13=227 
I.C. 89=1946 Cal. (Rul.) 410=51 C.W.N. 151 
=A.I.R. 1947 Cal. 255. 


•S. 18 (1) Proviso and (4) —Scope and 


effect of—Decree debt—Jurisdiction of Board — 
Board holding debt not existing—If binding on 




fe’. 
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Civil Court or bars claim in Civil Court. 

The proviso to S. 18 (1) of the Bengal Agri¬ 
cultural Debtors’ Act limits the authority of the 
Debt Settlement Board so far as decrees of Civil 
Courts arc concerned. Such decrees are to be 
conclusive evidence of the existence of the debts 
and of the amounts thereof, and the Board there¬ 
fore cannot go behind a decree or hold that a 
debt mentioned in a decree did not exist at the 
date of the decree. N^>r would it be open to the 
Board to go behind the decree indirectly by 
giving credit to payments alleged to have been 
made by the debtor prior to the decree, which 
the Civil Court had denied to the debtor. A 


decision by the Board in such a case that the 
debt evidenced by the decree did not exist clearly 
contravenes S. 18 (1), Proviso, and therefore 
the Civil Court is entitled to disregard and ignore 
the Board’s decision in spite of S. 18 (4) of the 
Act. Even where the jurisdiction of the Civil 
Court is explicitly or impliedly excluded by a 
special Act, the Civil Court is always competent 
and has jurisdiction to examine into cases where 
the provisions of the special Act had not been 
complied with. ( Chakravartti, J.) Rahim Bux 
Talukdar v. Kanaklata Chouphurani. I.L. 

R. (1947) 1 Cal. 13=51 C.W.N. 151=1946 

Cal. (Rul.) 410=227 I.C. 89=A.I.R. 1947 

Cal. 255. 

-S. 18 (2) and (5)— Scope—Omission to 

comply with — Effect—Reference and resort to 

S. 26-G, Bengal Tenancy Act—If precluded — 
Decision that debt ceased to exist by reason of 

S. 26-G, B. T. Act—If illegal. 

S. 18 of the Bengal Agricultural Debtors’ Act 
does not enjoin that the Board shall follow the 
procedure laid down in sub-Ss. (2) and (5) in 
deciding whether a debt exists or not; omission 
follow that procedure would not render its 
decision a nullity on the mere ground that the 
special procedure prescribed by the special Act 
had not been followed. But as a matter of fact 
the Board need not, in all cases, resort to an ac¬ 
counting in order to find that no debt exists. Tf 
the facts of case bring it, within some provision 
of law under which the debt must be deemed to 
have been extinguished, ( e.g., S. 26-G (/-a), 
Bengal Tenancy Act), the Board can straight¬ 
away decide against the existence of the debt 
The Act does not exclude S. 26-G of the Bengai 
Tenancy Act; the latter Act, having been enacted 
try the Bengal Legislature which enacted the 
Agricultural Debtors’ Act also, is a law made 
for the province of Bengal and is available to 
all persons and bodies within the province of 
Bengal, including Debt Settlement Boards The 
Debt Settlement Board, though a special tribunal 
created by the Agricultural Debtors’ Act is not 
precluded from applying other laws’of the 
country, because matters dealt with by the Act 

ar -!i^ n0t ’ in r the ? hscncc of special provision, 

withdrawn from the general law of the land 
( Chakravartti, J .) Mahenpra Nath Sardar v 
Kali Papa Halpar. 1946 Cal. (Rul ) 431—51 
C.W.N. 140=227 I.C. 189=A.I.R 1947 Cal 

——(as amended in 1940), S. 18 (2) an d 
cope—Omission to follow—Effect—Deci¬ 


sion that debt has ceased to exist—If bad for 
non-compliance with S. 18 (2) and (5). 

S. 18 (4) of the Bengal Agricultural Debtors’ 
Act contemplates two distinct things: (1) a 
decision as to whether a debt exists, and (2) the 
amount of the debt. The question of determina¬ 
tion of the amount of a debt can only arise after 
the existence of the debt has been found. Sub- 
Ss. (2) and (5) of S. 18 expressly relate to' 
the second matter, i.e., the amount of the debt 
and not to the first. Neither sub-S. (2) nor 
sub-S. (5) requires the Board to follow any 
particular procedure in deciding whether a debt 
exists or not. Where the Board, therefore, 
merely decides that the debt has ceased to exist 
or has been extinguished, the decision is not open- 
to challenge on the ground that the procedure 
prescribed by S. 18 (2) and (5) has not been 
followed. ( Chakravartti, J.) Mahendra Nath 
Sardar v. Kalipapa Haldar. 227 I.C. 189= 

1946 Cal. (Rul.) 431=51 C.W.N. 140=A.I.R. 

1947 Cal. 249. 

-S. 18 (4) —Applicability to case trans¬ 
ferred from one Board to another—S. 39 (2) — 
Effect of—If controls or overrides S. 18 (2). 
See Bengal Agricultural Debtors’ Act, S. 39 
(2). 229 I.C. 121. 

-S. 19 (1) (c)— Construction and scope — 

Extinguishment of debt—If contemplated by — 
Resort to S. 26-G, B. T. Act. 

The true meaning of S. 19 (1) (c) of the 
Bengal Agricultural Debtors’ Act is that it only 
directs that in the case of raiyats and under-raiyats,. 
their land is not to be allowed to remain in the 
possession of the mortgagee for more than 
fifteen years, but it has nothing to do with the 
extinction of the debt. The section by itself does 
not provide for such extinction. But the Debt 
Settlement Board may hold the debt to have been 
extinguished by applying S. 26-G of the Bengal* 
Tenancy Act in cases to which that section ap¬ 
plies and to the extent provided for therein. 

(Chakravartti, J.) Mahenpra Nath Sardar v. 
Kalipapa Haldar. 227 I.C. 189=1946 Cal. 
(Rul.) 431=51 C.W.N. 140=A.I.R. 1947 
Cal. 249. 

-S. 20 (as amended)—Applicability— 

Proceedings before Board terminating before 
amendment. [Sec Q.D. 1941-1945, Vol. I, Col. 
179.] Surf.ndra Nath ChakrAbarti v. Nara- 
yan Chandra. I.L.R. (1946) 1 Cal. 73=224 
I.C. 80=1946 Cal. (Rul.) 204=A.I.R. 1946 
Cal. 53. 

-S. 20 (as amended)— Applicability — 

Proceedings before Board terminating before 
amendment. 

S. 20 of the Bengal Agricultural Debtors Act, 
as amended by Bengal Act VIII of 1940, cannot 
apply to a case, where the proceedings before the- 
Board terminated before the date of the amend¬ 
ment. In such a case, it is open to a Civil Court 

consider whether a liability amounts to a 
debt within the meaning of the Act, 49 C.W. 
N. 592, foil. ( Ellis and Amin Ahmed, //.) 
Sasadhar Palitj'. Satya Ram. 1 D.R. 17. 

—- “S. 20— Function of Board—Application 
defective Absence of proper entries in proper- 

schedules—Jurisdiction of Civil Court . 
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The Board, on an application made by a debtor 
for settlement of his debt, has to see whether 
there is a liability sufficient to confer jurisdiction 
and whether that liability is a debt or not within 
the meaning of the Act. 

If an application is defective owing to the ab¬ 
sence of a meticulous observance of proper en¬ 
tries in the proper schedules and yet on a broad 
view it is one for a settlement of debts of which 
the debtor has given a detailed history, the Board 
in entertaining the application cannot be said to 
have acted in contravention of the provisions of 
the Act and the Civil Court has, therefore, no 
jurisdiction to interfere. (Ellis and Amin 
Ahmed, JJ.) Abdul Majid v. Satish Chandra 
Karmakar. 1 D.R. 41. 

-S. 20 (as amended )—Jurisdiction of 

Board—Settlemnt of debt—Usufructuary mort¬ 
gage. 

A usufructuary mortgage does not create a 
“debt” within the meaning of the Bengal Agri¬ 
cultural Debtors Act, and the Debt Settlement 
Board has therefore no jurisdiction to deal with 
an application by the mortgagor on the footing 
that there was such a debt in existence. If it 
does so, the Civil Court has jurisdiction to enter¬ 
tain a suit by the mortgagee for the establish¬ 
ment of this title. [1940 Lah. 401 (F.B.), Rel. 
on.] (Ellis and Amin Ahmed, JJ.) Sasadhar 
Palit v. Satya Ram. 1 D.R. 17. 


*S. 20 (as amended)— Jurisdiction of 
Civil Court—Decision by Board that transaction 
ts loan and not lease. 

The Board acts within its statutory powers in 
deciding whether a transaction is in truth a lease 
or a loan on mortgage, and it is not thereafter 
open to the Civil Court to consider further the 
matter or to question or vary the decision of the 
Board. [48 C.W.N. 699, rel. on. 46 C.W. 
N. 951, dist.] (Ormond, J.) Abinash Chan¬ 
dra Biswas v. Mangal Biswas. 1 D.R. 20. 


—S. 20 (as amended)— Jurisdiction of 
Court—Usufructuary mortgage, if creates 
liability—Decision of Board if such liability is 
debt”—If open for investigation by Civil Court. 
Although a civil suit is maintainable regarding 
the question whether a transaction creates a lia¬ 
bility or not, the question whether the liability it¬ 
self amounts to a debt of not under S. 2 (8) of 
the Bengal Agricultural Debtors Act is solely for 
me Board to decide and cannot be gone into by a 
Civil Court in view of S. 20 of the Act. 

A usufructuary mortgage creates a liability and 
a decision of the Board whether the liability 
amounts to a debt or not is not open for investi¬ 
gation by a Civil Court. (Akram, C.J.) Tase- 
naddin Sheikh v. Asiraddi Mallick. 1 D.R. 
15 « 

“7 -Ss. 20 and 18—Powers of Board—Deci¬ 

sions of question if transaction between parties is 
mortgage or sale. [See Q.D. 1941—1945, Vol. 
I» Col. 179.] Bazler Rahman v. Apsarddi. 
I.L.R. (1945) 1 Cal. 506. 

7-S. 20— Question if transaction creates 

liability—Jurisdiction of Civil Court—Materials 
Placed before Board inadmissible under Evidence 
Act—If may be excluded. 


BENG. AGR. DEBT. ACT (1936), S. 20. 

A Civil Court has, no doubt, jurisdiction to 
determine whether or not an admitted transaction 
creates a liability. But it has to consider the 
question with reference to the materials placed 
before the Board which is untrammelled and 
unfettered by the provisions of the C. P. Code 
and the Evidence Act, although they may be 
inadmissible before the Civil Court in view of the 
Evidence Act. (Akram, C.J.) Madar Chandra 
Goldar v. Manindra Nath Goldar. 1 D.R. 
149=A.I.R. 1949 Dacca 20 (2). 

- S. 20— Sale of land by kabala by defen¬ 
dant to plaintiff—Application to Board by defen¬ 
dant alleging that kabala was really kot-kabala— 
Allegation by him that there was arbitration 
between parties fixing liability on him to pay — 
Finding by Board that transaction was kot-kabala 
on basis uf arbitration and award and other docu¬ 
ments—Jurisdiction of Civil Court. 

The defendant sold to the plaintiff a certain land 
by a kabala and later started a case before a 
Debt Settlement Board alleging that the kabala 
was really a kot-kabala, and that there was an 
arbitration between the parties which fixed the 
liability on the defendant to pay in consideration 
of his getting back the disputed land. The 
Board held that the transaction was really a kot- 
kabala after referring to the arbitration and 
award and also to the kabala and other docu¬ 
ments. In a suit for a declaration that the 
award of the Board was illegal and ultra vires. 

Held, that according to S. 45 of the Bengal 
Agricultural Debtors Act, except as provided by 
the said Act, the Board was not bound by the 
law of evidence and Code of Civil Procedure, and 
that it was not open to the Civil Court to go into 
the question of arbitration once again and come 
to a finding as to whether there was an arbitration 
or not on the basis .of which liability was deter¬ 
mined by the Board and to hold that the arbitra¬ 
tion was a myth. (Akram, C.J. and Amin 
Ahmed, J.) Ahejaddi HowlAdar v. Wajed 
Aly. 1 D.R. 146. 

-Ss. 20 and 34 (as amended) —Validity 

—Execution of decree of Presidency Sinall 
Causes Court by Civil Court^-Notice from Board 
—Civil Court, if bound to stay execution — En¬ 
quiry by it whether liability under decree is debt 
—If necessary—Presidency Small Causes Courts 
Act, S. 31— Government of India Act, S. 107 (2). 

Between S. 20 of the Bengal Agricultural Deb¬ 
tors Act, as amended and S. 34 of the same Act 
as substituted by Bengal Act VIII of 1940 and S. 
31 of the Presidency Small Causes Courts Act, 
there is a repugnancy and the said two sections of 
the Bengal Act are, to the extent of such repug¬ 
nancy void, for the reason that assent of the Go¬ 
vernor-General to the amending Act was not ob¬ 
tained. The two sections, so far as they bear 
on execution of decrees of the Presidency Small 
Causes Court by a Civil Court, are invalid. 

It follows that a notice received from a Board 
under S. 34 by a Civil Court executing on trans¬ 
fer a decree paassed by a Presidency Small Causes 
Court, is a nullity, and the executing Court is not 
bound to stay the proceedings on its receipt. The 
notice being per se a nullity, the executing Court 
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is entitled to disregard it on that ground alone, 
and it is not necessary for it to enquire whether 
the liability under the decree is or is not a “debt" 
as defined in S. 2 (8) of the Bengal Agricultural 
Debtors’ Act. ( Biswas, Blank and Chakravartti, 
JJ.) Mati Lai. Saha v. Chandra Kanta Sak- 
kar. I.L.R. (1947) 1 Cal. 537=229 I.C. 320= 
1947 Cal. (Rul.) 139^51 C.W.N. 1=A.I.R. 
1947 Cal. 1 (S.B.). 

- Ss. 20 and 34— Wrong decision by Board 

on question of law—Power of civil Court to call 
in question. 

As a result of the amendment of S. 20 of the 
Bengal Agricultural Debtors Act, the Board has 
now been given exclusive jurisdiction to decide 
whether a liability is a debt or not. The Civil 
Court receiving notice under S. 34 of the Act 
cannot call the decision of the Board in question 
even though it is wrong on a question of law. 

( Henderson, J .) Azaharuddin Meah v. Abdul 
Huq. 50 C.W.N. 165. 

-S. 25 (3 )—Scope and effect of—Order 

under S. 13 (2)— Award based on but not in ac¬ 
cordance therewith—If binding and valid—Bar of 
execution in Civil Court. 

What is effective under the Bengal Agricultural 
Debtors Act is the award made under S. 19, which 
under S. 25 (3) debars the creditor from pro¬ 
ceeding to pursue his remedies in a Civil Court. 
The Civil Court, when it finds a discrepancy bet¬ 
ween the order settling a debt under S. 13 (2) 
and an award drawn up in purported accordance 
with that order, cannot say that the order would 
prevail rather than the award. It has to take the 
award as it is, and if the award is not an award 
in accordance with the order upon which it pur¬ 
ports to be based, is not a valid award at all, 
which will be binding on the decree-holder (cre¬ 
ditor). Such an award, being bad, constitutes 
no bar to the execution of the decree in the Civil 
Court by the decree-holder. ( Harries, C.J. and 
Chakravartti, J.) Promode Kumar Roy v. Hi- 
rendra Nath Mukherjee. 4 D.L.R. (Cal.) 
68 . 

S. 26 (a )—Decretal debt included in award 
—Recovery by civil suit—If barred. 

S. 26 (a) of the Bengal Agricultural Debtors’ 
Act permits the inclusion in suit for recover}' 
of arrears of rent of the land referred to therein 
of a claim for arrears of rent in respect of which 
decrees had been obtained and which had been 
subsequently included in an award. (Das J ) 
Bibhuti Bhusan Da s v. Bijoy Chandra Saha 
51 C.W.N. 931=A.I.R. 1948 Cal. 34. 

TT"^ S ‘ 33 ai l d 35 — Applicability—“A ward ”— 
Decision under S. 18 (l)—Application mention¬ 
ing single creditor and denying liability for debt 
-Order that debt did not exist-If bar to pro¬ 
ceedings in Civil Court. 

Ss. 33 and 35 of the Bengal Agricultural 
Debtors Act only prevent a Civil Court from 
acting m the face of an award made by a Debt 
Settlement Board. But the Act confers no power 
on the Board to make a declaration in the case 
of a single debt that nothing is payable in respect 

° f t - lt . n ? r J°, " lake an “award” in respect of a debt 
which it holds not to be due. And a decision or 


an order of this type does not constitute a bar 
to the prosecution of any proceedings in a Civil 
Court. ( Chakravartti, J.) Rahim Bux Taluk- 
dar v. Kanaklata Choudhurani. I. L R 
(1947) 1 Cal. 13=227 I.C. 8$=1946 Cal. (Rul.) 
410=51 C.W.N. 151=A.I.R. 1947 Cal. 255. 
-Ss. 33 and 39— Poivers of transfer — 

1 Transfer by Collector to Board having no terri¬ 
torial jurisdiction—Award by such Board — Vali¬ 
dity of—If bar to civil suit pending in Civil 
Court. 

The Bengal Agricultural Debtors Act does 
not by itself give the Collector any power of 

transfer. S. 39 of the Act, read with the rules 

framed under the Act, prescribes the limits of 

the Collector’s power to make an order of trans¬ 

fer; and the Collector would have power to 
transfer only in cases where he has been autho¬ 
rised by the Provincial Government by the Rules 
framed, to do so. The Collector has therefore 
no power to transfer an application to a settle¬ 
ment Board which has no territorial jurisdiction 
to deal with the same, there being no specific rule 
authorising the Collector to make a transfer to 
a Board having no territorial jurisdiction over 
the parties to the proceedings. An award made 
by a Board which has no territorial jurisdiction 
on an application transferred to it is invalid, and 
consequently the civil Court is not debarred from 
proceeding with a suit before it in respect of the 
debt of the debtor-applicant, S. 33 of the Act 
not being applicable to the case. There is no 
warrant for the view that the proceedings before 
the Board are still pending, though the award 
is out of the way as being invalid. ( Harries, 
C./. and Chakravartti, J.) Gostha Behari 
Dutt v. Palaram Pal. 4 D.L.R. (Cal.) 83= 
A.I.R. 1950 Cal. 102. 

Ss. 33 and 34—Sale held in violation of 
—If nullity—Remedy of judgment-debtor. [See 
Q.D. 1941—1945, Vol. I, Col. 180.] JCishore- 
ganj Co-operative Town Bank, Ltd. v . Ruk- 
mini Kanta Bhattacharjya. I.L.R. (1944) 

2 Cal. 509. 

— j-S. 33 (a) and (b)— Applicability — Ap¬ 
plication to Debt Settlement Board—Debt not 
mentioned m columns 8 and 9, but referred to 
only itt Sch. B If included in application—Aivard 

—If vicludes such debt—Suit in respect of debt — 
If affected. 

Where a mortgagor-debtor omits to ask for an 
adjudication on a particular debt due by him and 

relegates all reference made by him to such debt 

to och. B, he is not entitled to say that his ap¬ 
plication included that debt or that it is covered 
b> the award which is subsequently made. In 

fnrWi a i casc mustbc hcld that the debt is not 
ncludcd in the application made under S. 8 of 

the Bengal Agricultural Debtors Act, and that 

,uuDr 7i aS n ° ‘T° l ! nt liable with regard to it 
neither £ a ward; it must therefore follow that 

wo M S *. 33 <«) S. 33 (/>) of the Act 
/T r2™ y ' o ( - Harn ™> CJ - and Chakravartti, 
D I P r , B ™ Du ™ * PAt .aram Pal. 4 
——<? TAt 83 t: A ' LR - 1^0 Cal. 102. 
tin,, J ■- I , un . sdlctlon of Civil Court-Ques- 

jurisdiction of Board to entertain ap- 
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plication—Power to decide. [See Q.D. 1941— that the dismissal lasted, by restoring the proceed- 
1945, Vol. I, Col. 184.] Dinanand Singh v. ing at a future date. ( Chakravartti, /.) Nyt- 
Nazimannessa. I.L.R. (1945) 2 Cal. 274= malabala Debi v. Provat Kumar Basu. 52 
A.I.R. 1949 Cal. 246. C.W.JST. 659. 

-S. 34— Applicability—Suit for declaration - -~ S A 34 ~¥°‘ ice im P u 9 ”ed as ultra vires of 

of Me-Whether may be stayed. Board-Duty of Court 

S. 34 of the Bengal Agricultural Debtors’ Act „ A n ° ll =f S - 34 o£ * e Bengal Agncul- 

has no application to a suit which does not relate ura ebtors Act operates almost automatically 

to a debt but is one for a declaration of title to ~ s . a s Ji? y °/ “ ie sult or proceeding pending in the 
property, and such a suit cannot, therefore, be ^ lvl1 . urt ; ancl the Civil Court has apparently 
stayed under the section. ( Edgley, /.) Majeda n ? . say V 1 * ie . matt f r > but this presupposes that in 
Khatun v. Nurul Huq. A.I.R. 1947 Cal. the , notlce the Debt Settlement Board acts 

'389 (2). Wlt “ jurisdiction. But where a. notice is impug- 

O* n- .. . ^ , . ,. ned on the ground that it is without jurisdiction 

I l^7 N °l C A du : and u,tra vires of the Board, it is not only open 

-Effec/ ,ud3menUdeht0 '" s application by Board to but the duty of> the Civil Court t0 g0 ;' to * he 

A rtnfirA w ef*, • a k a i c 14 matter, and if the Civil Court, is of opinion that 

S A tay . 1SSaed by a Board under S. 34 the action of the Board was uhra vir it would 

nection 21 A J mul } ural t D , ebt t ors , Act ’ ! n c ° n - be justified in disregarding the notice. (Biswas, 
tn TA Jhdgment-dehtors application /.) Monomohini v. Jabedulla Meia. 51 C.W. 
ceases to be operative with the dismissal of that N 927 

review^of 1 the L S fPPiicjtion for --S. 34-Notice issued before its repeal by 

the'Board The^ ° f dls ’T ,lssaI « * led before Act XVI of 1946-Effect of-Bengal Agrl 
tne tsoard. There is no provision which empowers Debtors Act XVI of 1946 A 4 

cecdines undeftW ^e ?ta> ' ° f executi ° n P™' By reason of S. 4 of the Bengal Act XVI of 
appSon for revie C h° n L" 3 "k ) vhlCh an 1946 > the effect or consequences of a notice issued 

It Mows therefore tw C, " , “i under A S - 34 of the Bengal Agricultural Deb- 

the Zfatinn hvTh’ l ! ft 5 the dl ?. mlssal °! tors Act is not affected by the subsequent repeal 
has no jurisdiction m B °a r d the executmg Court ot S 34 by the Bengal Act XVI of 1946. (Mil- 

stay whichoU^rK to V h K an5 ' ?, r 1 er lu ^ A - CJ - ^ Akmm ’ J - ) KALIDAS ChAkRA- 

BoardfonESTts to have been issued by the barti v. Kalipada Mandal. I.L.R. (1948) 1 

J n connect ion with the judgment-debtors Cal. 215. * 

pplication. ( Edgley and Clouah. JJ.) Appal- o ** y r , r . . . 

narsiah v. Venkata Rao a t fc 1047 34 —' N otlce °f Board not received by 

350. .... . Civil Court—Civil Court, if bound to stay pro- 

_ ceedings. 

Ss. 34 and 35 —Notice from Board—Pro- The expression "give notice’’ in S. 34 of the 

Abbr 9S t ' a * te Z f ale sfa y ed b y exiting Court— Bengal Agricultural Debtors Act implies not only 
inrjl 10 *!' be f° re Board subsequently dismissed the issue of the notice by the Board but also re- 
traefoult but later restored—Order confirming ceipt of it by the Civil Court. The Civil Court 
e aurmg interval—Validity. is, therefore, not bound to stay the proceedings 

c oa rece ^ of a notice from the Board under before it unless the notice issued by the Board 
• 34 of the Bengal Agricultural Debtors Act the r ea , c j 1 . es A.I.R. 1938 Cal. 869, foil. ( Shaha - 
executing Court which had already held the sale in ouddin, /.) Mahiruddin Ahamed v. Hari- 

Sf£ U *i° n a decree stayed further proceedings KANTA * 2 D.R. 185. 

tn the result that the sale remained unconfirmed. -;S. 34 —Notice under — Validity—Power of 

e application before the Board was after some- executing Court to determine—Sale held by it 
ottte dismissed by it for default and the dismissal spite of notice—Whether valid. 

as communicated to the executing Court which A Civil Court before which an application for 
thereupon confirmed the sale. Subsequently an execution of a decree is pending has jurisdiction 
Ppcatwn for review before the Board was al- to determine whether a notice issued to it under 
y ., an ^ the original application was restored. S. 34 of the Bengal Agricultural Debtors Act 
pat a • at ne ^ er S. 34 nor S. 35 of the Ben- is valid and to ignore it if it is of opinion that 
sa Agncphurai Debtors Act affected the validity it is not so. If the Court erroneously decides 
*. ne ? raer confirming the sale passed after the the question, it is for the appropriate annelid 
Wfjon before the Board had been dismissed or revisional authority to correct the decision • the 
a before it was restored. Assuming that on the order or decision cannot be treated as or held to 
^toratmn 0 f a proceeding, dismissed for default, be a nullity in an independent proceeding Ac- 
orde . rs made before the dismissal were revived, cordingly, an order of an executing Court* *dirert- 
revival could not have the effect of making mg an execution case to proceed in spite of a 
wtertocutory orders existent during the interval notice under S. 34 of the Act is °- 0 od until it 
wnen the proceeding itself was in fact non-existent, is set aside. If it is not set aside & the sale will 
c might be that after the proceeding was restored, stand and cannot be set aside or treated as a 
” was not necessary to pass the interlocutory nullity in proceedings under S. 47 C P Code 
made before the dismissal, over again, but If the judgment-debtor desires to challenge the 
Tr? WWd revive automatically and be thence- order directing execution proceedings to continue 
\rith a tL d !? force. But orders which expired he must challenge that particular order by appro- 
S? Z *.™snussd of the proceeding could not be pnate appellate or revisional proceedings 47 
r °nght mto operation for and during the period C.W.N. 796 and 891, foil.; 49 C.W.N. 578 


'9' 


THE QUINQUENNIAL DIGEST, 1946 — 1950 . 



192 


BENG. AGR. DEBT. ACT (1936), S. 34. 1 BENG. AGR. DEBT. ACT (1936), S. 37. 


comm, on.; 48 C.VV.N. 606, referred to. 
( Harries , C.J. and Sen, J.) SubasiniDf.bi v. 
Adhar Chandra. A.I.R. 1949 Cal. lOo. 

_s. 34_ Procedure—Appeal stayed on notice 

by Debt Settlement Board—Subsequent order by 
Board that debt zoos extinguished—Communica¬ 
tion to Court—Proper order. 

Where an appeal has been stayed on a notice 
issued by the Debt Settlement Board under S. 34 
of the Bengal Agricultural Debtors’ Act, and 
subsequently the Board decide that the debt 
which is the subject-matter of the appeal has 
become extinguished and communicates the deci¬ 
sion to the Court the proper way of disposing ot 
the appeal is not to dismiss it but to record an 
order in terms of S. 34 that the appeal has 
abated. ( Chakravartti, J.) Mahendra Nath 
Sardar v. Kali Pada Haldar. 227 I.C. 189= 

1946 Cal. (Rul.) 431=51 C.VV.N. 140=A.I.R. 

1947 Cal. 249. 

-S. 34 (Repeal by Act XVI of 1946) 

—Scope and effect—Notice under S. 34 of the 
Act as amended in 1940 —Order of stay Refusal 
to vacate—Appeal—Repeal of Amending Act of 
1940 pending appeal by enactment of Act XI I of 

1946— Effect on stay. . , 

The repeal o£ S. 34 of the Bengal Agricultural 

Debtors Act, as amended in 1940, by the Amend¬ 
ing Act, 1946, did not have the effect of cancel¬ 
ling altogether the notice issued by the Debt 
Settlement Board under the repealed section or 
the stay which ensued on that notice. Notice 
having issued under S. 34, when it was in force, 
S. 4 of the Amending Act XVI of 1946, which 
was a saving clause, had the effect of continuing 
the stay of execution which ensued as the result 
of the notice issued under S. 34, notwithstanding 
its repeal. Hence execution could not proceed 
until the final termination of the proceedings in 
the Debt Settlement Board, by the dismissal of 
the debtor’s application or by the inclusion of the 
debt in an award of the Board. (Mitter and 
Mahomed Akram, JJ.) Kalidas Mondal v. 
Kalipada Mondal. 2 D.L.R. 40=52 C.VV.N. 
371. 

-Ss. 34, 35 and 39 —Stay of execution 

proceeding—Duty of Civil Court — Board's notice 
to that Court after transfer of case from Board . 

Under S. 35, Beng. Agri. Debtors Act, the 
civil Court is bound to stay proceedings in execu¬ 
tion of a decree as soon as it is apprised of. the 
fact that the debt of the decree is the subject- 
matter of an application before a Debt Settlement 
Board. 

A notice issued by a Board under S. 34 of the 
Act to a civil Court cannot be treated as a nullity 
merely on the ground that on the date of the 
notice the Sub-Divisional Officer had passed an 
order under S. 39 of the Act transferring the case 
from that Board to another Board. No doubt 
there is a serious irregularity relating to it, but 
it can at least be taken as a piece of information 
to the Court sufficient to oblige it under S. 35 
of the Act to stay further proceedings in execu¬ 
tion. I.L.R. (1944) 1 Cal. 312, Dist. 44 C. 
W.N. 1125, referred to. (Akram, J .) Haridas 
Parya v. Tyotish Chandra Pal. I. L. R. 
(1948) 1 Cal. 135. 


-Ss. 34 and 20—Validity—Execution of 

decree of Presidency Small Causes Court by 
Civil Court—Notice from Board—Civil Court, 
if bound to stay execution—Enquiry by it whe¬ 
ther liability under decree is debt—If necessary. 
See Bengal Agricultural Debtors’ Act, Ss. 20 
and 34. 51 C.VV.N. 1 (S.B.). 

-S. 34, Expl.—Application under O. 21, 

R. 90, C. P. Code—If execution proceeding. 

[See Q.D. 1941—1945, Vol. I, Col. 191.] 

Radha Benodine Debi v. Gajanchandra. 221 

I. C. 313=1946 Cal. (Rul.) 33. 

-S. 35— Award by Board in respect of 

decretal amount declared void in title suit — Appli¬ 
cation before Board—If deemed to be pending. 

If in a title suit the award of the Board in 
respect of a decretal amount included in the judg¬ 
ment-debtor’s application is declared to be void, 
the application before the Board must be deemed 
to be still pending, and S. 35 of the Bengali 

Agricultural Debtors Act is a bar to an applica¬ 
tion for execution of the decree. • ( Henderson, 

J. ) Basiruddin Ahmad Chaudhuri v. Noa- 
khali Loan Office, Ltd. I.L.R. (1946) 1 Cal. 
373. 

-S. 35— Confirmation of sale while appli¬ 
cation before Board pending — Validity—No inti¬ 
mation given to executing Court. 

Where neither a notice under S. 34 of the 
Bengal Agricultural Debtors Act was served, nor 
any intimation given to the executing Court 
apprising the Court of the pendency of an appli¬ 
cation before the Debt Settlement Board, the pro¬ 
ceedings confirming the sale cannot be said to be 
invalid or without jurisdiction and treated as a 
nullity. [44 C.VV.N. 1125, ref. to.] (Akram, 
C.J.) Rash Mohan Choudhury v. Nabin 
Chandra Pal. 1 D.R. 143. 

-S. 35— Non-compliance with section — 

Sale, if nullity. 

If in the case of a decree partly governed by 

S. 35 (i) and partly by S. 35 (ii) of the Ben¬ 
gal Agricultural Debtors Act the provisions of 
that section have not been complied with, the exe¬ 
cution sale is without jurisdiction and therefore 
a nullity. (Lodge, J.) Dwijendra Kumar Roy 
v. Ram Ranjan IIati. 51 C.VV.N.. 255. 

-Ss. 35 (ii) and 4— Board ceasing to exist 

—Notice to Collector — If. necessary. 

If the notice required by S. 35 (ii) of the 
Bengal Agricultural Debtors Act could not be 
given to the Board which has made the award by 
reason of its having ceased to exist, the notice 
should be given to the Collector in view of the 
provisions of S. 4 of the Act. (Lodge, J.) Dwi¬ 
jendra Kumar Roy v. Ram Ranjan Hati. 51 
C.W.N. 255. 

-S. 37 (2) — Application agahist decree- 

holder filed in time—Tenants added as parties be¬ 
yond time—Relief against latter — If may be 
granted. 

Where an application by the judgment-debtor 
under S. 37 (2) of the Bengal Agricultural Deb¬ 
tors Act is filed against the decree-holder in time 
but the tenants with whom he had settled the 
land are added as parties beyond time, no order 
can be passed against the latter as the relief 
against him is barred by limitation. (Harries, C ? 
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J.) Basanta Kumar Roy v. Taheraddi Mon- 
dol. 82 C.L.J., 192. 

—S. 37-A —Applicability and scope. 

The terms of S. 37-A of the Bengal Agricul¬ 
tural Debtors Act are plain and unqualified and 
full effect must be given to them, as they stood. 
The section cannot be read as limited td cases 
where the . sole purchaser at the sale in execution 
was the decree-holder and the sale proceeds were 
exactly sufficient to satisfy the decretal amount. 

It covers a case where certain properties were 
purchased by a third party at the same sale and 
the sale proceeds were either more or less than 
the decretal amount. ( Biswas and Chakravarthi, 
JJ.) Madaripur Commercial Bank, Ltd. v. 
Lal Mohan Saha. I.L.R. (1946) 2 Cal. 191= 
225 I.C. 239=50 C.W.N. 809=A.I.R. 1947 
Cal. 127=81 C.L.J. 365. 

- S. 37-A — Applicability—Auction-purchaser 

claiming title otherwise than under sale. 

S. 37-A of the. Bengal Agricultural Debtors 
Act can only apply to cases where the sale has 
given the auction-purchaser a title to the pro¬ 
perty. If the sale has been given a go by and 
the auction-purchaser has another root of title 
other than the same, the section can have no 
application. (Harries, C.J.) Paniruddin Amin 
v. Mantazuddin Bepari. 52 C.W.N. 102. 

- S. 37-A — Applicability—Conditions of— 

Right of judgment-debtor to restoration of. pos¬ 
session. 

Before a judgment-debtor can invoke the aid 
of S. 37-A of the Bengal Agricultural Debtors 
Act, to be restored to possession, three condi¬ 
tions have to be fulfilled: (i) the holding must 
have been purchased by the decree-holder after 
12th August, 1935; ( ii ) the purchaser must be 
in possession on or after 12th December, 1935; 
and (Hi) if he was not in possession on or after 
such date, the person in possession must be one 
deriving title from the judgment-debtor, i.e., must 
be a privy of the decree-holder. If the person 
in possession is not one deriving title from the 
judgment-debtor, i.e., if he is not a privy of the 
decree-holder purchaser, the judgment-debtor can¬ 
not claim restoration of possession under S. 37-A. 
(R. C. Mitter, J.) Hem Chandra v. Jugal 
Chandra. 3 D.L.R. (Cal.) 70. 
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not found to be a debtor at the time of the award, 
(i.e.) if no liability is found to exist at that time. 
(Akram, J.) Bonamali Pramanik v. Radha- 
gobinda Ghosh. A.I.R. 1947 Cal. 388. 

-S. 37-A (1) (c) — Applicability—Portion 

of property purchased by decree-holder leased to 
judgment-debtor—Decree-holder in possession of 
remaining portion — Judgment-debtor*s right to 
relief. 

S. 37-A (1) (c) of the Bengal Agricultural 
Debtors’ Act has no application where the decree- 
holder who purchased the property as one item 
and in one lot, has leased a portion of it to the 
judgment-debtor retaining the remaining portion 
in his own possession. In such a case, the judg¬ 
ment-debtor is not entitled under the section to 
recover the whole of the property or that portion 
of it which is still in the possession of the decree- 
holder. (Edgley and Clough, JJ.) Ahammad 
Mia v. Gunu Mia. 51 C.W.N. 922=A.I.R. 
1948 Cal. 105. 

- S. 37-A— Applicability—Property lost by 

judgment-debtor as result of compromise subse¬ 
quent to execution sale . 

The intention of the Legislature in enacting 
S. 37-A of the Bengal Agricultural Debtors Act 
is to provide that in certain circumstances a deb¬ 
tor should be entitled to recover his land pro¬ 
vided that that land had been lost to him by 
reason of a sale in execution of a Civil Court 
decree. Where the immediate cause of the loss 
of the property to the debtor is not the Civil 
Court sale but a compromise subsequently effected 
between him and the decree-holder and by reason 
of this compromise the decree-holder obtained his 
title to the property, the section can have no ap¬ 
plication. (Edgley and Clough, JJ.) Bano- 
wari Lal Ray Chaudhuri v. Moyenuddin Pra¬ 
manik. I.L.R. (1947) 1 Cal. 500. 

S. 37-A — Applicability—Sale in execution 


of award under Co-operative Societies Act. 

An application by a debtor for restoration of 
possession under S. 37-A of the Bengal Agricul¬ 
tural Debtors Act is not maintainable if the cre¬ 
ditor had purchased the property in execution of 
an award made under the Co-operative Societies 
Act. Such an award cannot be taken to be “a 

_ __ „ _ , decree of a civil Court” although under the pro- 

_S. 37-A— Applicability — Decree-holder in visions of R. 22 (7) of the Rules framed under 

Possession not as execution purchaser but as pur- the Co-operative Societies Act it can be executed 
chaser of equity of redemption—Restoration of in the same manner as decrees of civil Courts. 

l - — J - J (Mitter and Roxburgh, JJ.) Bengal Co-opera- 


Possession—If can be ordered. 


'OO COO frt/fr-JL J C N - ------ 0 / ’ * --- V/* 4 

Under S. 37-A of Bengal Agricultural Debtors tive Silk Union, Ltd. v. Sasadar Dalal. 4 
Act, restoration of possession cannot be ordered D.L.R. (Cal.) 136=A.I.R. 1949 Cal. 616= 
if the decree-holder is not in possession of the 53 C.W.N. 401. 


property in his capacity as an execution-purchaser. 


yruyciLy m vawuwv.. --S. 37-A —Application against idol repre- 

If he is in possession not in that capacity, but in sented by deceased shebait filed within time — Appli- 
the capacity of a purchaser of the equity of re- cation for substitution of new shebait made beyond 
demption, who has subsequently redeemed the time—Application, if time barred. 
mortgage, the section has no application. • (Har- “ * 

ties, C.J. and Chakravartti, J.) Niranjan Mid- 
ya v. Ballav Chandra De. A.I.R. 1949 Cal. 

310. 

45. yj-Pir—Applicability—No debt outstand¬ 


ing at time of award. 

S. 37-A of the Bengal Agricultural Debtors 

Act can have no application if the applicant is 

Q.. D .—13 


- - £ X wj rr»r«v v«, r vv. 

An application was made by a debtor under . 
S. 37-A of the Bengal Agricultural Debtors’ 
(Amendment) Act against an idol represented by 
a deceased shebait within one year of the date 
upon which the Act came into force. Later an 
application was made to amend the petition under 
S.. 37-A by substituting the name of the then she¬ 
bait, in place of the name of the deceased she- 
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bait. This application to amend was made more 
than a year after the Amending Act came into 
force. 

Held, that the application was barred by limi¬ 
tation. The application asking for amendment 
brought into being for the first time an effective 
application, as there could be no application 
against the idol unrepresented. That being so, 
the application to amend would have to be within 
limitation and as it was not, it ought to be re¬ 
jected. ( Harries, C.J.) Brojo Kishore De v. 
Krishna Das. A.I.R. 1947 Cal. 389 (1). 

•-S. 37-A —Application by debtor — Main¬ 

tainability — Decree-holder purchaser leasing out 
portion of land to judgment-debtor. 

An application by a judgment-debtor under S. 
37-A of the Bengal Agricultural Debtors Act is 
not maintainable in a case where the decree-holder 
after his purchase obtained delivery cf possession 
and thereafter let out a portion of the land on 
lease to the judgment-debtor. [51 C. W. N. 
922, ref. to.] ( Akram, C.J.) Surat Mridha 
v. Kunja Behary. 1 D.R. 69. 

-S. 37-A —Application by debtor under — 

Maintainability — Decree-holder purchasing pro¬ 
perty in another's name and himself in possession 
on material date—Question of benatni—If may 
be gone into—Award against decree-holder—If 
binds auction-purchaser. 

An application by the debtor for relief under 
S. 37-A of the Bengal Agricultural Debtors Act 
would lie in a case where the decree-holder has 
purchased the property in the name of another 
person but himself was in possession of the auc¬ 
tion-purchased property as auction-purchaser on 
the material date, and the Debt Settlement Board 
can grant relief to the debtor though the relief 
is to be granted against the decree-holder merely 
and the auction-purchaser would not be in any 
way affected by this decision. In such cases, the 
question for consideration would be not merely 
whether the decree-holder was in possession on 
the material date, but whether or not he was in , 
possession as purchaser of the property at the 
execution sale, even though the ostensible pur¬ 
chaser was somebody else, and to determine the 
character of possession, the question of benami 
may be gone into though only incidentally. The 
award made in such cases would not bind the 
auction-purchaser, and it would be open to him 
to set up his title in any appropriate proceeding 
that might eventually be started. (Mukherjca ' 
and Das, JJ.) Tara Prasanna Choudhury v 
Adwaita Charan. I.L.R. (1949) 1 Cal. 118= 
A.I.R. 1948 Cal. 329. 

- S. 37-A —Application by heirs of deceased 
applicant — Competency — Limitation. 

The heirs of a deceased applicant for pre¬ 
emption may come in and make an application 
under S. 37-A, Bengal Agricultural Debtors Act, 
on their own account, although it may not be by¬ 
way of substitution. An application by the heirs 
of the original applicant to continue the proceed¬ 
ing on the ground that the interest of the deceased 
applicant has devolved on them need not be made 
within one year from 18th June, 1942, or even 
within one year from the date of the death of the 


original applicant. (Akram, C.J.) Sadat Ali 
v. Hasem Ali. 2 D.R. 131. 

-S. 37-A —Application by insolvent — Main¬ 
tainability. 

An application under S. 37-A of the Bengal 
Agricultural Debtors Act cannot be filed by a 
person who is an adjudged insolvent on that date 
although he is later discharged. ( Harries, C.J.) 
Yakub Ali v. Ram Gobind Hazra. 52 C.W.N 
100 . 

- S. 37-A —Application filed within time — 

Addition of interested parties after period of limi¬ 
tation and before final order—Application , if main¬ 
tainable. 

Although it is desirable that all persons interest¬ 
ed should be given notice of the application under 
S. 37-A of the B. A. D. Act before final orders 
are passed, there is nothing in the section which 
requires that in the original application all neces¬ 
sary parties shall be impleaded and that their 
names shall appear on the record within the one 

year specified in sub-S. (2) . An application filed 
within the period of limitation prescribed is 
therefore maintainable, although the persons found 
to be proper parties are added subsequently before 
any final order is passed by the Debt Settlement 
Board. (Lodge, J .) Manindra Nath Panja 
v. Chandra Kanta Mandal. I.L.R. (1948) 1 
Cal. 253. 

--S. 37-A and R. 77-BB (2)—Applica¬ 
tion filed within time containing serious mistakes — 

Mistakes corrected beyond time—Application, if 
barred. 


rvn application under b 


Agricultural Debtors Act was filed within one 
year after the coming into force of the Amend¬ 
ment Act of 1942. In that application the date 
of sale and the date of delivery of possession were 
not given, and the number of the execution case* 
the khatian number of the property and its rental 
and the area of the land were wrongly given. The 
mistakes were corrected on the call of the Board 
by another application filed bey'ond one year of 
the coming into force of the Amendment Act. 
The question was whether the corrections to the 
annlication constituted a new application or merely 
completed the original application. 

. Held, that although the mistakes and omissions 
in the first application were of great seriousness, 
there was some substance remaining in the appli¬ 
cation in as much as the name of the Court order¬ 
ing the sale, the names and the addresses of the 
decree-holder, occupiers of the land at the time 
ot sale and of the Landlord were correctly given; 
that the additional information supplied at the 

p *77 , B ° ard was the wide terms of 

K. //-BB (2) and that there was no limitation 
or restriction of time within which the Board 
was competent to call for additional information. 
(Diank, J.) Tahiman Bibi v. Midnapore Za- 
mindari Co. A.I.R. 1948 Cal. 332. 

7 3 . 7 .“£ O) (b) (0 and (iii>— Applica¬ 

tion for relief—Maintainability — Conditions. 

An application for relief under S. 37-A, B. A. 
D. (Amendment) Act, 1940, is maintainable if 
any of the conditions contained in S. 37-A (1) 
(T) ( 1 ) to (m) are complied with. 


i97 


CIVIL, CRIMINAL AND REVENUE. 





BENG. AGR. DEBT. ACT (1936), S. 37-A. j BENG. AGR. DEBT. ACT (1936), S. 37-A. 

The applicant under S. 37-A in order to get the - S. 37-A (3) —“Entertain”—Meaning of— 

benefit of S. 37-A (1) ( b ) (tit) must show Application under Bengal Money-Lenders Act 
that the case was of a debt for arrears of rent dismissed on ground that no suit or proceeding was 
in respect of which the applicant was liable Jointly pending on or after 1st January, 1939—If “enter- 
with some other persons. The words “any other tained” by Court. [ See Q.D. 1941—1945,. Vol. 
person” clearly mean some person other than the I, Col. 192.] Nakul Chandra Ghose v. Shya- 
petitioner or petitioners. (Sen and Chunder, JJ.) ma Pada Ghose. 221 I.C. 429=1946 Cal. 
Jatindra* Nath Patra v. Bhutnath Patra. (Rul.) 37. 

A.I.R. 1950 Cal. 531=5 D.L.R. (Cal.) 123. - S. 37-A — “Immoveable property” — If 

- S. 37-A {2)—Application making certifi-\ includes Zamindari property. 

cate-holders parties filed within time—Addition of The words “any immovable property” in 
alleged lessees after exphy of limitation — If at-\ S. 37-A (1) of the Bengal Agricultural Debtors 
tracts bar of limitation. Act, include Zamindari property, and an order 

In order that an application under S. 37-A of for restoration of possession of such property 
the B. A. D. Act may be an effective application can, therefore, be made under that section, if 
all that is necessary is to mention the names of the conditions mentioned in Cls. (a), ( b) and 
the decree-holder and the landlord and the mort- ( c ) are fulfilled. ( Mukherjea and Das, JJ.) 
gagees who may come within S. 37-A (4) of the Bangsidhar Pal v. Satyendranath Ray. I.L. 
Act. Where, therefore, an application making R. (1949) 1 Cal. 58. 

the certificate-holders parties is filed within time, - S. 37-A— “Immovable property” — Whc- 

the addition of the alleged lessees at a date be- ther includes equity of redemption. 
yond the period mentioned in S. 37-A (2) of the Although the term “immovable property,” gene- 
Act does not attract the bar of limitation. (Das, rally speaking, would include an equity of redemp- 
J.) Kunja Behari Barman v. Mritunjoy tion as respects immovable property, since S. 
Prosad Roy. A.I.R. 1950 Cal. 54. ' 37-A of the Bengal Agricultural Debtors Act con- 


-S. 37-A— Construction—“Date of sale 


w 


Date of actual sale or date of confirmation—“Has 
been sold”—Interpretation of. 

The words “when any property has been sold” 
in S. 37-A, Bengal Agricultural Debtors Act, 
refer not to the confirmation of the sale already 
held, but to the acceptance of the highest bid at 
the auction. The property is sold on the date 
on which the hammer falls and not on the date 
on which the sale is confirmed by'the Court. 
[1947 All. 171;. 1931 Mad. 511, considered. 5| 
C.W.N. 776, rel. on.] ( Amarendra. Nath Sen, < 
/.) Girija Bhusan Sinha v. Anandamoyee 
Devi. 4 D.L.R. (Cal.) 203. 

- S. 37-A —Costs of delivery of possession 

—Sum spent by decree-holder purchaser in re¬ 
deeming usufructuary mortgage. 

It cannot be said that the money spent by the 
decree-holder purchaser in purchasing the right, 
title and interest of a usufructuary mortgagee is 
cost of delivery of possession within the meaning 
of S. 37-A of the Bengal Agricultural Debtors 
Act; neither can it be said that the redemption of 
the property is an improvement. (Harries, C.J. 
and Chakravartti, J.) Niranjan Midya v. Bal- 
lav Chandra De. A.I.R. 1949 Cal. 310. 

- S. 37-A (5)— “Debt’’—Meaning of. See 

Bengal Agricultural Debtors Rules, Rr. 145 
and 146. 54 C.W.N. 586. 

-- S. 37-A —Debt discharged from usufruct 

°f property—Restoration of possession—If may 
be ordered. 

Upon a true construction of S. 37-A of the 
Bengal Agricultural Debtors Act there is nothing 
to prevent the Court making an award as to the 
restoration of possession when it finds that the 
decree-holder has recovered all that was due to 
Wm by possession of the property purchased by 
auction in execution of the decree. (Harries, 
C.J. and Blank, J.) Sukhendu Bikash Baner- 
Jee v. Srish Chandra Ghose. 52 C. W-. N. 
61£=A.I.R. 1949 Cal. 91. 


templates restoration of possession, in using the 
term “immovable property” the section has in view 
only property of a corporeal character. A sale 
of equity of redemption is, therefore, not a sale 
of any immovable property within the meaning of 
the section and accordingly, the debtor in such a 
case is excluded from the benefit of the section. 
(Harries, C.J. and Chakravartti, J.) Niranjan 
Midya v. Ballav Chandra De. A.I.R. 1949 
Cal. 310. 

-S. 37-A —Insolvency proceedings against 

debtors—If a bar to their seeking relief. 

The institution of the insolvency proceedings 
against the judgment-debtors does not operate as 
a bar to their seeking relief under S. 37-A of the 
Bengal Agricultural Debtors’ Act provided all the 
conditions specified in that section are fulfilled. 
(Mukherjea and Sharpe, JJ.) Harinarayan 
Sen v. Aswini Kumar. 50 C.W.N. 469. 

•S. 37-A (1) (c) (iii)— Lease under which 


rent is payable annually—If for valuable conside¬ 
ration. i 

A lease under which a rent is payable annually 
is a lease for valuable consideration under S. 37-A 
(1) (0 (Hi) of the Bengal Agricultural Debtors’ 
Act, although no selami is paid. (Harries, C.J.) 
Rajendra Nath Manna v. Jogjiban Hansda. 
51 C.W.N. 767=A.I.R. 1947 Cal. 440. 

-S. 37-A —Parties to proceeding — Auction- 

Purchaser, if necessary party. 

Besides the applicant, the only parties whose 
presence is necessary in a proceeding under S. 
37-A of the Bengal Agricultural Debtors Act, 
are the decree-holder, the landlord and the mort¬ 
gagee, if there is any subsisting mortgage upon 
the property. This is clear from sub-S. (4) of 
S. 37-A of> the Act, as well as the rules framed 
thereunder. The auction-purchaser qua auction- 
purchaser is neither a proper nor a necessary party 
to the proceeding, and obviously any question of 
title as between him and the decree-holder is out¬ 
side the purview of the section. (Mukherjea and 
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Das, JJ.) Tara Prasanna Choudhury v. Ad- 
waitacharan. I.L.R. (1949) 1 Cal. 118= A. 
I.R. 1948 Cal. 329. 

-S. 37-A— Relief under — Right of debtor — 

Nothing found due to decree-holder. 

As soon as the conditions specified in S. 37-A 
(1), Bengal Agricultural Debtors Act, are ful¬ 
filled, the debtor is entitled to the relief provided 
for in the section by way of restoration of the 
properties which were sold in execution of a 
decree or of a certificate for debt. In framing 
sub-S. (5), the legislature seems to have 
assumed that something must have been due to 
the decree-holder from the debtor on account of 
the decree, but it cannot be held that, if nothing 
is found due as a result of the calculation made 
under sub-S. (4), the Board becomes functus 
officio, and the entire proceeding must be deemed 
to have been initiated without jurisdiction and 
must be dismissed. The reasonable construction 
to put upon sub-S. (5) is to hold that the 
direction to make payment could be made and 
should be made when any liability is found to 
exist as a result of the enquiry made by the 
Board. If nothing is found to be due, then 
it is not necessary that there should be any 
direction to make any payment and the award 
will simply declare that nothing is due by the 
debtor to the decree-holder, and consequently no 
payment has got to be made. A.I.R. 1947 
Cal. 388, dissappr. ( Mukherjea and Das, JJ.) 
Kaltpada Mandal v. Bimal Chandra Singha. 
I.L.R. (1949) 1 Cal. 123. 

- S. 37-A —Right to apply—Fractional co¬ 
sharer of holding—Restoration of entire holding 
—Scheme of Act. 

Under S. 37-A of the Bengal Agricultural 
Debtors Act, a fractional co-sharer of an agricul¬ 
tural holding sold in execution of'a rent decree 
can apply for relief and have the sale of the en¬ 
tire holding set aside if he fulfils the conditions 
prescribed in S. 37-A (1), and in that event the 
entire holding sold must be restored to his pos¬ 
session. Under S. 37-A (8) when a copy of the 
award is forwarded to the civil Court there is. a 
mandatory’ provision for the setting aside ol the 
sale. The Civil Court shrill order the sale to 
be set aside. The scheme of S. 37-A is that 
the applicant will have to take upon himself the 
entire burden of the debt although he may tie 
of the judgment-debtors or a fractional co-share. 
Under S. 37-A (5), the Board is enjoined to make 
an award whereby he shall have to pay annually 
in cash to the decree-holder one half of the annual 
value of the average annual gross receipts of the 
property until the debt is extinguished or until 
20 years have expired from the date of the award. 
The scheme of this statute indicates that the debt 
is to be liquidated out of the usufruct of the pro¬ 
perty. The property that will be restored is not 
the share of the applicant but the entire property 
that was sold, provided it is in the i>ossession of 
the decree-holder and was not alienated / before the 
date mentioned in Cl. (c). (Das and Chatterjce, 

JJ.) Monohardas Mohanta v. Colam Rah¬ 

man. I.L.R. (1949) 1 Cal. 438=A.I.R. 1949 
Cal. 225. 
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-S. 37-A —Right to apply—Property sold 

belonging to several Persons—All of them, if 
should join in the application. 

Where the property which has been sold 
belongs to a number of persons, any one of them 
is competent to make an application under S. 37-A, 
Bengal Agricultural Debtors Act. It is not neces¬ 
sary that all of them should join in the applica¬ 
tion before any relief under the section can be 
given. 51 C.W.N. 859, rel. on. ( Das Gupta, 
J.) Sudarshana Chandra Karmakar v. Ka- 
runa Sindhu Mandal. A.I.R. 1949 Cal. 625. 

- S. 37-A —Right to apply—Right of one 

, of judgment-debtors—Joint decree for rent. 

Having regard to the provisions contained in 
S. 37-A (1) (b) (Hi) of the Bengal Agricul¬ 
tural Debtors Act, in a case where a decree was 
a joint decree for arrears of rent and the sale 
took place before 2nd May, 1940, when the 
Bengal Agricultural Debtors (Amendment) Act, 
1940, came into force, one of the joint judgment- 
debtors whose property was sold in execution may 
make an application contemplated by the section. 
( Chakravartti and Ellis, JJ.) Gopi Ballow v. 
Aswini Kumar. I.L.R. (1948) 1 Cal. 359= 
51 C.W.N. 859=A.I.R. 1948 Cal. 31. 

--S. 37-A — Right to apply — Successor-in- 

interest of debtor not himself a debtor. 

S. 37-A. (1) of the Bengal Agricultural Deb¬ 
tors Act is quite comprehensive, to enable the 
successor-in-interest of an agricultural debtor to 
make an application for relief under that section, 
even if he himself is not such a debtor. (Das 
and Chatter jee, JJ.) Monohardas Mohanta v. 
Golam Rahman. I.L.R. (1949) 1 Cal. 438= 
A.I.R. 1949 Cal. 225. 

■-S. 37-A — Right to apply under — Trans¬ 

feree of non-transferable holding—Right of to 
apply. 

The joint liability for arrears of rent, contem¬ 
plated in S. 37-A (1) (6) (Hi) of the Ben. 
Agri. Debtors Act is one vis a vks the landlord 

. as between the tenant and his 
co-sharers. The section thus connotes that the 
liability for arrears of rent should be a liability 
towards the landlord. The transferee of a non- 
transferable occupancy holding cannot be regarded 
as jointly liable with the old co-sharer tenants for 
rent, and neither such a transferee nor his suc- 
cessor-in-interest has any locus standi to apply 
under S. 37-A of the Act, in view of the terms 
of CL 0) (6) (lii) of S. 37-A. 52 I.C. 289, 
ref. AT. Das , J.) Upf.ndra Nath Sinha 
v. Maharajadhiraj of Burdwan. 54 C W N. 
310=A.I.R. 1950 Cal. 146=5 D.L.R. Cal. 16. 

7 “S. 37-A (1) (a)— ", Such person” — Mean- 

tn 0 of—Application by heir, executor or adminis¬ 
trator Status of applicant or his predecessor in 
interest—If relevant. 

It is quite clear from the provisions of S. 37-A 
of the Bengal Agricultural Debtors Act that 
although not merely the person whose immovable 
property was sold in execution but also his heir, 
executor or administrator may maintain an an-’ 
plication under the section, still such heir, exe¬ 
cutor or administrator, if .he makes an applica¬ 
tion, must prove that on the date of the sale the 
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person whose immovable property was sold was 
a debtor as defined in the Act. The words such 
person” in sub-S. (1) (a) refer back to the 
person who has been referred to in the opening 
paragraph of the section; and that person is the 
person whose immovable property was sold in 
execution. The effect of the opening paragraph 
of sub-S. (1), read with sub-Cl. (a) is, the 
words “such person” in Cl. (a) do not refer to 
the applicant, as such, but refer to the person 
whose immovable property was sold at the exe¬ 
cution sale, whether such person be the appli¬ 
cant himself or his predecessor-in-interest. 

(Akram and Chakravartti, JJ.) Bholanath 
Pal v. Gourangdi Zemindaries Estates, Ltd. 
222 I.C. 567=1946 Cal. (RuT.) 123=50 C.W. 
N. 470=A.I.R. 1946 Cal. 231. 

-S. 37-A —Usufructuary mortgage—Debtor 

denying liability for debt—Jurisdiction of Board. 

If the debtor claims account merely and ex¬ 
presses an opinjon that on proper accounts being 
taken, there might be no debt whatsoever, the 
Debt Settlement Board has jurisdiction to enter¬ 
tain an application under S. 37-A of the Bengal 
Agricultural Debtors Act, but when he is posi¬ 
tive in his assertion that nothing is due, no matter 
whether the debt was based on a usufructuary 
mortgage^ or not, it is doubtful whether the 
Board would have jurisdiction to entertain the 
application. ( Mukherjea and G. N. Das, JJ.) 
Rajendra Nath Bose v. Subodh Gopal Bose. 
. 52 C.W.N. 615. 


—-S. 37-A (8)— Application to enforce 

award—Power of Munsif to consider validity of 
award. 

In an application made before a Munsif to en¬ 
force an award under S. 37-A (8) of the B. A. 
D. Act, the Munsif cannot himself take evidence 
and in effect make a declaration that the award 
is bad and cannot be enforced. ( Roxburgh, J.) 
Jitendra Nath v. Sitapati Purkait. 5 D.L. 
R. (Cal.) 115. 

—-—45. 37-A (8)— Order for restoration — 
Objection by lessees of landlord—Proper proce¬ 
dure. 

The Bengal Agricultural Debtors Act itself 
provides no procedure for the Court to follow in 
a proceeding under S. 37-A (8) of that Act, which 
has many affinities with a proceeding under S. 
144, C. P. Code. The proper procedure for a 
Court to follow is the procedure of the Code 
In regard to execution of decrees. Objectors as 
lessees from the landlord are not, therefore, en¬ 
titled to be heard at the time when the applica¬ 
tion is made under S. 37-A (8). The proper 
titne for them to be heard is if and when delivery 
of possession is sought to be given, they resist 
delivery when the applicant under S. 37-A (8) 
can come in with an application under O. 21, 
R. 97, C. P. Code, or in the event that the ob¬ 
jectors are dispossessed they can come in under 
0. 21, R. 100, C. P. Code. Even if the order 
for restoration is made, they can still come before 
the Court in the manner above indicated and take 
the.objection that the decision in the order so far 
as it affects the objectors is without jurisdiction; 
in other words, that the decision is not res judi¬ 
cata. ( Roxburgh, J.) Jatindra Nath Naskar 


BENG. AGR. DEBT. ACT (1936), S. 39. 

v Baharaddi Molla. 86 C.L.J. 106—A.I.R. 
1950 Cal. 519=55 C.W.N. 64. 

-S. 37-A (8) —Order refusing to enforce 

award — Appeal . . 

An award of a D. S. Board is not a decree 

nor has it the effect of a decree and a Mun¬ 
sif acting under S. 37-A (8) of B. A. D. Act 
is clearly not a Court executing a decree within 
the meaning of S. 47, C. P. Code. An order 
of the Munsif refusing to put into effect the pro¬ 
visions of S. 37-A (8) in respect of an award 
of the Board is, therefore, not appealable. (Rox¬ 
burgh, J.) Jitendra Nath v. Sitapati Pur¬ 
kait. 5 D.L.R. (Cal.) 115. 

_S. 37-A (8)— Restoration of possession 

to judgment-debtor—Resistance by person not 
party to award—Procedure to be followed —C. 

P. Code, 0.21, Rr. 97 to 100. 

S. 37-A (8) of the Bengal Agricultural Deb¬ 
tors Act cannot be construed to imply that a 
person who is not a party to the award can be 
evicted from the property for the purpose of 
giving possession to the judgment-debtor. If the 
judgment-debtor is resisted in taking possession 
of the property by a person who is not a party 
to the award, the procedure prescribed by the 
provisions of O. 21, Rr. 97 to 100, C. P. Code, 
must be followed, and the Court must summon 
such person to appear and say what he has got 
to say in support of his claim to retain possession 
of the property. If it finds that the resistance 
has been offered by him in his own right and 
that he was in possession of the property at the 
time when delivery of possession was attempted 
to be taken, the judgment-debtor’s remedy is to 
file a title suit as laid down in O. 21, R. 100, 
C. P. Code. (Mukherjea and Ormond, JJ.) 
Narayan Chandra Basu v. Rash Behari 
Banerji. I.L.R. (1948) 2 Cal. 68. 

- g . 39 —Construction—Collector’s powers 

of transfer—Transfer to. Board having no terri¬ 
torial jurisdiction—Legality of. See Ben. Agri. 
Debtors Act, Ss. 33 and 39. 4 D.L.R. (Cal.) 
83. 


(2 )-—Scope 


tion of transferee Board—Decision given by first 
Boards—If can be ignored or reviewed by trans¬ 
feree Board—S. 18 (4)—// controlled by S. 39 
( 2 ). 

S. 39 (2) of the Bengal Agricultural Debtors’ 
Act, no doubt, confers upon a transferee board 
a certain discretion, either to act on evidence al¬ 
ready recorded by the Board from which it was 
transferred or to take all evidence anew. But 
the transferee Board has no power to ignore all 
the proceedings taken before the first Boardi. 
Where a decision had been given by the first 
Board, and that has not been taken up in appeal 
or review, that decision is final and it is not 
open to the transferee Board to ignore that deci¬ 
sion, because such a decision is final under S. 18 
(4). S. 18 (4) is not inapplicable to a case 
transferred from one Board to another. 

Quaere: Whether the transferee Board has 
power to review the decision given by the first 
Board from which, the case was transferred. 
(Lodge, J.) Gopal Chandra Haldar v. Nepal 
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Chandra Mondal. 229 I.C. 121=1947 Cal. 
(Rul.) 128=A.I.R. 1948 Cal. 81. 

--S. 40-A —Decision of appellate officer 

dismissing appeal on ground of limitation — Inter¬ 
ference on merits in revision — Permissibility. 

Under S. 40-A, B. A. D. Act, the District 
Judge ought not to interfere in revision on the 
merits of the decision of the appellate officer, 
who had dismissed the appeal on the ground of 
limitation. {Lodge, J .) Manindra Nath 
Panja v. Chandra Kanta Mandal. I.L.R. 
(1948) 1 Cal. 253. 


■S. 40-A—Orders of District 


Revision—Civil procedure Code, S. 115’. \Sec 

Q.D. 1941-1945, Vol. I, Col. 194.] Bazler 
Rahman v. Apsarddi. I.L.R. (1945) 1 Cal. 
506. 

77 *-; —S. 42 —Opinion of Appellate Officer—If 
binding on Board—Government circular interpret - 
ing same question in contrary sense—Value of. 

S. # 42 of the Bengal Agricultural Debtors Act 
requires, though not by express terms but by 
necessary intendment, that the Board must act 
in accordance with the view of the Special 
Appellate Officers to whom the reference is made 
not only in cases in which that officer gives a 
direction to the Board but also when he merely 
gives his advice or opinion. 

A Government Circular has no force of law 
and in a case where instructions have been 
obtained from the Special Appellate Officer 
mider the provisions of the Act, a Government 
circular, interpreting the same question in a con¬ 
trary sense, cannot override such instructions. 

The question whether a Board is or is not 
bound to accept the opinion of the Special Appel¬ 
late Officer is of importance only so long as the 
case is before the Board or, it may be, before the 
Appellate Officer. When the case reaches the 
District Tudge or the High Court, the question 
ceases to be of importance, because the order of 
the Board cannot be upheld simply for the reason 
that it is in accordance with the opinion of the 
Special Appellate Officer, nor can it be reversed 
on the ground that it is not. The proper enquiry 
at this stage is whether the decision of the Board 
is in accordance with the Act and not whether 
it is in accordance with the opinion of the Special 
ppellate Officer. Even if it be in accordance 
with such opinion, it must be set aside if it is 
contrary to the provisions of the Act. ( Chakra - 
zartti and Ellis, JJ.) Gopi Ballow v. Aswini 

S UM o A r^** L - R - (W48) 1 Cal. 359=51 C W 
N. 85<fcA.I.R^ 1948 Cal. 31. 

——-S. 44 —Application to Board for review 
of its decision after its culmination in award— 
Competency. 

It is competent for the Board to entertain ar 
application for review of its decision undei 
b. 44 of the Bengal Agricultural Debtors Act 

ai te I », an ? w * rd . ! ias , becn si g n ed. The words 
order and “decision” in the section are quite 

clear and make no differentiation between certain 

classes of orders and others. Looking at it from 

the practical point of view, there must be certain 

orders or decision by the Board before an award 

can be drawn up and if there be any defect or 

any ground on which review will be allowed, such 
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previous order or decision being modified on 
review, the award also falls to the ground as 
a corollary. Even if it were taken that the term 
“award” was not specifically included in the 
section, that would not take away the right of the 
Board to review its own decision which had 
ultimately culminated in the award. ( R. P, 
Mookerjee, J.) Harendra Nath v. Dakhya- 
moni Dassi. A.I.R. 1950 Cal. 191. 

—-- S. 44 (a)— Application for review — Limi¬ 

tation—Bengal Agricultural Debtors' Rules 

R. 91-B. * 

An application for review under Cl. (a) of 

S. 44 of the Bengal Agricultural Debtors’ Act 
made on the first date on which the Board was 
sitting after the 59th day of the period of limi¬ 
tation, is within time. {Lodge, J.) Bepin 
Chandra Dutta v. Sita Nath Das. 51 C.W. 
N. 29=A.I.R. 1949 Cal. 378=83 C.L.J. 158. 

- S. 44 and R. 91 (b)— Board exercising 

powers of review suo motu— Subsequent filing of 
application—Whether can be rejected for delay . 

Where the Board was exercising its powers to 
review its own order of its own accord on receipt 
of the order from Collector although there had 
been no application filed for review before the 
Board itself, it is not open to it on the subsequent 
filing of such an application to reject it on the 
ground of any supposed delay on the part of the 
debtor. ( R . P. Mookerjee, J .) Harendra 
Nath v. Dakhyamoni Dassi. A.I.R. 1950 
Cal. 191. 

”7 S. 44 —Order made on application for re¬ 
view not on merits—Application for review of 
that order—If competent—Rule 91 -D. 

Under R. 91-D of the Rules framed under 
the Bengal Agricultural Debtors Act, an applica¬ 
tion to review an order made on an application 
for a review, cannot be entertained by the Board, 
although that order is not on the merits. (Sen, 
J.) Amarendra Nath Ghose v. Nilratan Bai- 
dya. 84 C.L.J. 46. 

- S. 44 and R.. 91 (b )— Review beyond 

60 days—Prior application to Board before 
obtaining Collectors Permission — If necessary,'. 

If an application is made within 60 days under 
R. 91 (/>) of the Rules made under the Bengal 
Agricultural Debtors Act, that application has to 
be filed before the Board immediately. If the 
Board exercises its right to review its own order 
suo motu within 60 days that also can be done 
without any reference to the Collector. If 
review, however, of the earlier order or decision 
is to be made beyond the period of 60 days such 
an application cannot be dealt with by the Board 
unless the permission of the Collector has been 
obtained. If the application itself cannot be 
n ea -It with by the Board before the permission of 
the Collector is obtained, there is nothing in the 
rule which requires the previous filing of the 
application in the Board and then approaching the 
Collector for permission. {R. P. Mookeriee , 
L) Harendra Nath v. Dakhyamoni Dassi. 

A.I.R.^1950 Cal. 191. 

-S. 52 — Applicability—Decree against 
several defendants—Application to Debt Settle¬ 
ment Board by one only—Order of stay*—If 

operates as stay of 7vhole decree in respect of 
all. J 
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Where a Debt Settlement Board, having. be¬ 
fore it an application by one of several joint 
debtors (in the case of a decree against several 
defendants) yet serves a notice on the Civil 
Court covering the entire execution case before 
the Court, and the Civil Court passes an order 
staying the whole execution case, the decree- 
holder so long as that stay order subsists, is* 
“debarred” under S. 52 of the Bengal Agricul¬ 
tural Debtors Act from executing the decree even 
as against the judgment-debtors who did not 
apply to the Board and were not before the 
Board, if the section is otherwise applicable. 43 
C.W.N. 813, ref. ( Harries, CJ. and Chakra- 
vortti, J.) Promode Kumar Roy v. Hirendra 
Nath Mukherjee. 4 D.L.R. (Cal.) 68. 

-S. 52— Applicability—If saves bar under 

S. 48, C. P. Code. 

S. 48, C. P. Code, does not form part of the 
law of limitation. If an application for execu¬ 
tion of a decree is barred under that section, 
S. 52 of the Bengal Agricultural Debtors Act 
is in applicable to save such bar. ( Henderson, 
J.) Basiruddin Ahmad Chauduri v. Noakhali 
Loan Office, Ltd. I.L.R. (1946) 1 Cal. 373. 

-S. 52— Applicability—Period of 12 years 

in S. 48, C. P. Code—If a Period of limitation. 

There is no warrant for holding that S.. 52 ap¬ 
plies only to periods of limitation prescribed by 
the Limitation Act or by some other Act, and 
does not apply to the period of 12 years men¬ 
tioned in S. 48, C. P. Code. The period of 12 
years mentioned in S. 48, C. P. Code, has to be 
truly regarded as a period of limitation for exe¬ 
cution, and can be enlarged by excluding the 
period mentioned in S. 52 of the Beng. Agri. 
Debtors Act. ( Harries, CJ. and Chakravartti, 
J.) Promode Kumar Roy v. Hirendra Nath 
Mukerjee. 4 D.L.R. (Cal.) 68. 

--S. 52 —Application under S. 174 (3) of 

Bengal Tenancy Act — Limitation—Exclusion of 
time during which proceeding regarding decretal 
debt was pending before Board. 

An application for setting aside an execution 
sale under S. 174 (3) of the Bengal Tenancy Act 
is an application “regarding a debt” within the 
meaning of S. 52 of the Bengal Agricultural 
Debtors Act if the decretal debt has been subject 
of any proceedings under that Act, and the time 
during which such proceedings continued should 
therefore be excluded in computing the period of 
limitation for the application. ( Chakravartti, 

* J.) Nirmalabala Debi v. Provat Kumar Basu. 
52 C.W.N. 659. 

--S. 54 —A pplicability — Award—Alteration 

by member by including his debt and making of 
false entries in order sheet purporting to evidence 
application by debtor — Offence — Cr. P. Code, 
S. 195 (1 )—Section for prosecution. 

Where after an award is made by the Debt Set¬ 
tlement Board on an application by a debtor in 
respect of debts due by him to a single, creditor, 
a member of the Board makes false entries in the 
order sheet of the Board to make it appear that 
an application had been made by the debtor for 
settlement of a debt due by him to the member, 
and amends the award by including his debt also 


BEN. AGR. I.-T. ACT (1944). 

in the award, altering the date of the award, and 
further applies to the certificate officer for execu¬ 
tion, it must be held that the offence does not 
fall under S. 54 of the Bengal Agricultural 
Debtors’ Act The offence, if any, is one under 
the Penal Code, in respect of which a complaint 
under S. 195 (1), Cr. P. Code, would be neces¬ 
sary. (Lodge, /.) Harilal Sarnakar v. 
Abhoy Charan Jha. 230 I.C 302=1947 Ca . 
(Rul.) 207=48 Cr.L.J. 604—A.I.R. 1948 Cal. 

5=51 C.W.N. 925. 

_R 22— Transfer of application to ordi¬ 
nary Board having no territorial jurisdiction— 

Effect. [SeeQ.D. 1941-1945, Vol. I Col 197 
Bazler Rahman v. Apsarddi. I.L.K. (1945; 

1 Cal. 506. 

BENGAL AGRICULTURAL DEBTORS 
RULES, Rr. 145 and US—Application under. 
S 37-A—Amount of debt—Jurisdiction of Board. 

It is clear from R. 145 of the Bengal Agricul¬ 
tural Debtors Rules that where there is a dispute 
as to the amount of a debt stated by the applicant 
in his application, the Board may informally decide 
the matter and when it does consider the matter 
it must consider it in the light of R. 146. When 
it is considering what is the amount of the debt 
in an application unde- S. 37-A of the B. A. D. 
Act, it must consider what the term “debt” means 
in S. 37-A (5). The word “debt’’ in S. 37-A 
(5) cannot mean what is stated in the definition 
of that word in S. 2 (8) of the Act, as that defi¬ 
nition will not apply if there is anything repug¬ 
nant in the subject or content. There *s another 
definition of the word “debt” in S. 37-A (7) of 
the Act. Applying this definition it is. quite 
clear that the amount excluded in the definition in 
S. 2 (8) as being barred by limitation must be 
included in ascertaining the amount of the debt. 
The debt is the amount of the decree, in execu¬ 
tion of which the property was sold together with 
certain other charges. Where, therefore, the 
amount of the decree exceeds Rs. 25,000 the Board 
has no jurisdiction to deal with an application 
under S. 37-A of the Act by reason of R. 146 
(2). ( Harries, CJ . and Banerjee, /.) Ram- 

BANDHU MlSRA V. BRAHMANANDA LaIK. A. I. 

R. 1950 Cal. 524=54 C.W.N. 586. 

BENGAL AGRICULTURAL INCOME- 
TAX ACT CIV OF 1944) —Declaration in the 
form of return signed by illiterate assessee by the 
pen of his son—If properly signed. 

There are many clear indications in the provi¬ 
sions of the Bengal Agricultural Income-tax Act 
and of the rules and forms thereunder, of an 
intention on the part of the Legislature to insist 
on the personal signature of the assessee, and the 
common law rule of qui facit per alium facit se, 
is excluded by necessary implication or intend¬ 
ment of the Act and the rules. Where a statute 
requires personal signature of a person, which 
includes a mark, the signature or the mark must 
be that of the person himself. There must be 
physical contact between the person and the sig¬ 
nature or the mark put on the document. A de¬ 
claration in the form of a return signed by an 
illiterate assessee by the pen of his son cannot 
be treated as properly signed. 
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(Contra, per Mahajan, /.) — In India it is a well- 
known practice that when the executant of a docu¬ 
ment is illiterate lie simply touches the pen where¬ 
with some one else signs his name for him. It is 
his autograph. Without an enquiry into the cir¬ 
cumstances in which the pen of the son affixed the 
-signature of the assessee on the return it could 
not be assumed that the son acted as the agent of 
the father and signed his name in that capacity. 
In the absence of any material to the contrary it 

must he field that the assessee signed the return 
personally. 

If the Income-tax Officer felt that the assessee 
had not touched the pen or the hand of the person 
who put the signature on the return he should have 
called upon the assessee to appear before him and 
ascertained from him the circumstances in which 
the sons pen was used for the signature. It is 
the duty of the Income-tax Officer before he re¬ 
jects a return of an illiterate assessee to satisfy 
himself that there was no physical contact of the 
person with the mark or the signature put on the 
form. Though there should be physical contact 
between the person and the signature or the mark 

put on the document it cannot be said in this case 
that it had not happened. 

. I nc °me-tax Officers should not while administcr- 
mg the law create, unnecessary problems for the 
Courts. (Fjizl Ali, Patanjali Sastri, Mehrchand 
Mahajan, Mukherjea and Das, JJ.) The Com¬ 
missioner of Agricultural Income-tax, West 
Bengal u ICeshab Chandra Mandal. 1950 
i.l.R. 569=5 D.L.R. IS C I 08—A T R 
19S0 S.C. 265= (1950) S.C.J 364 (S.C ) 

" 2 U)— Agricultural income— Selami 

fecewcd by Zemindar on settlement of khas lands 
with tenants in ordinary raiyati right, 

Selami received by a Zemindar on settlement of 
lands in his. khas possession with tenants in ordi¬ 
nary raiyati right for periods which were not 
1S r> ^Hcultural income within the meaning 
rC Jr 6 _® r en ^ a ^ Agricultural Income-Tax Act. 2 
D.R. 225, foil. ( Amiruddin Ahmad, /.) Gopal 
Das v. Commissioner of Agricultural Income- 
tax, East Bengal. 2 D.R. 300. 


BEN. AGR. I.-T. ACT (1944), S. 4. 

Income from a virgin forest or forests of 
spontaneous growth is not agricultural income. 
Whether a particular forest is one of spontaneous 
growth or not has to be decided on one impor¬ 
tant consideration (i.e.), whether there has been 
“some expenditure of skill and labour upon it”. 
To put it in another form, the introduction of 
human agency and the application of human 
efforts would be the criteria for consideration. 
The facts of each particular case must be con¬ 
sidered for determining whether there has or has 
not been sufficient application of human efforts 
before it can be determined whether the income 
from a particular forest is agricultural or other¬ 
wise. Mere guarding the forest area from 
poachers or against surreptitious removal of 
fuel, wood or logs cannot be considered to be any 
case of human intervention sufficient to make the 
forest produce as being an agricultural one. 53 
C.W.N. 590 (P.C.), rel. on. I.L.R. (1947) 
Mad. 466; 20 P. 699; 1919 Lab. 222; 5 L. 50; 
1945 Oudh 35; 1948 A. 10; I.L.R. (1947) Nag. 
425; 1945 Oudh 25; 54 M. 900; 1047 Mad. 160; 
I.L.R. (1947) Mad. 466, ref. to. 


- ;—S 2 (l)—Agricultural income— Selami 
fond™™ *° r tem ^ orary sett le»ient of agricultural 

. Selami received by a Zamindar from his tenants 
in making settlement of lands used for agricultu¬ 
ral purposes for a temporary period or no fixed 
period whether such lands are purchased holdings 
from defaulting tenants or khas lands or waste 
lands, come within the definition of agricultural 
income as given in the Bengal Agricultural In¬ 
come-tax Act. 59 I.A. 206, 18 P. 805 20 P 

40Vw C M W -N- 59 anfl 53 C - W - N - 590, Dist. 
49 C.W.N. 472, 48 C.W N. 766, S3 C.W.N. 

(Amiruddin Ahmad and Ibra¬ 
him, JJ.) Prabirendra Mohan Tacore v 
Commissioner of Agricultural Income-tax’ 
East Bengal. 2 D.R. 225. ' ’ 

- S. 2 (1)— “Agricultural income”—Test 
—Income from forest— Sale proceeds of sal trees' 
—No cultivation of fond or planting of trees but 
regular operation in forestry. 


"Agriculture” is of much wider import than 
cultivation . Utilisation of land “for regular 
operations in forestry” is an agricultural opera¬ 
tion in the wider sense of the term. “Regular 
operations in forestry” do require expenditure of 
skill and labour upon the land on which the 
forest grows. It follows, therefore, that the sale 
proceeds of, sal trees from a forest in which there 
is no cultivation of the land or planting of trees 
but a regular operation in forestry, can he treated 
as agricultural income within the meaning of 
S. 2 (1) of the Bengal Agricultural Income-tax 
Act. There need not always he “some measure 
of cultivation of the land” and “some expendi¬ 
ture of skill and labour upon it” but the proof 
of either would be sufficient to bring a case within 
cither Cl. (a) or (b) of S. 2 (i) of the Act. 
(G. N. Das and R. P. Mookerjee, JJ.) Commis¬ 
sioner of Agricultural Income-tax, West 
Bengal v. Jagadish Chandra Deo. 1949 I.T. 
R. 426=52 C.W.N. 596. 

~ S. 2 (11)—“ Previous year”—Meaning of 
Assessment year 1944-45— Assessee*s accounts 

made up from }st Ashar to 31st Jaishta . 

In a proceeding for assessment of income-tax 
tor the financial year 1944-45, the period of 12 
months from 1st Ashar, 1349, to 31st Jaishta. 

fVcni sh , be rc sarded as the “previous year" 
, , t0 J that assessment when according to the me¬ 
thod of accounting prevailing in the office of the 
assessee the period of 12 months from Ashar to fol¬ 
lowing Jaishta was regarded to be the financial 
year. ( Amiruddin Ahmad and Ibrahim JJ ) 
Prabirendra Mohan Tagore u. Commissioner 

2 F D R RIC 225 TURAL Incomf - TAx - East Bengal. 

7 -S, 4 (hWxcome of property to be spent 

jor charitable or religious purposes but no part 

of property set aside for such Purposes—EvcmP- 
t\on from tax . r 

Where no part of the property is set aside for 
any charhaMe or religious purposes so that it 
could be identified as appropriated exclusively to 
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such purposes, the income derived from the pro- very clear provision limiting the operation of 
perty is not exempt from income-tax under S. Cl. (7) to only a portion of such ‘rent or 
4 ( b ) of the Bengal Agri. Income-tax Act al- revenue”, the legislature must be deemed to have 
though it is to be spent in addition to other pur- made no difference between the provision in the 
poses for charitable or religious purposes. 35 exemption clause and that of the charging clause. 
C.W.N. 36 (P.C.), rel.'on. ( Amiruddin Ah- ( Das and Mookerjee, JJ.) Commissioner of 
mad and Ibrahim, JJ.) PrAbirendra Mohan Agricultural Income-tax, West Bengal v. 
Tagore v. Commissioner of Agricultural In- Tarak Nath Mukherjee. 53 C.W.N. 72d. 

cometax, East Bengal. 2 D.R. 225. _S. 24 (2) and R. 11— Signing of decla - 

--S. 6 (7)— Cesses—Allowance for cost of ration or return by assessee — If to be by him per - 

collectionr—Assessee, if entitled to. sonally—Signature or mark by agent — Sufficient — 

Under S. 6 (7) of the Beng. Agri. Income-tax Declaration and return signed or with mark affixed 
Act, an assessee is entitled to get an allowance of fry the hand and pen of assessee's son — Validity of 
15 per cent, for costs of collection not only on —Maxim, facit per alium facit per s z—Applica¬ 
nt actual rent or revenue which accrued to him tion of. 

but on the cesses as well. ( Amiruddin Ahmad p e r Curiam ( Mahajan, /., contra) : Under the 
and Ibrahim, JJ.) PrAbirendra Mohan Tagore Bengal Agricultural Income-tax Act and the rules 
v - Commissioner of Agricultural Income-tax, ma de thereunder, there can be no doubt that the 
East Bengal^ 2 D.R. 225. Legislature intended that the declaration in 

—-—;S. 6 (7)— Cesses—Allowance for cost of the° form of a return submitted by an 
collection—Assessee, if entitled to. individual assessee must be signed by him- 

Cesses (local cess and education cess) collected se lf personally and not by an agent. A 
by an assessee in the year of account are rent or consideration of the Act and the rules and the 
revenue within the meaning of the Bengal Agri- forms prescribed would clearly indicate that the 
cultural Income-tax Act, and the assessee is intention of the Legislature was to insist on the 
entitled to have allowance for costs of collection personal signature of the assessee, applicant or 
under S. 6 (7) of the Act calculated over the appellant, whenever his signature is required, and 
sa ^ ne * 2 D.R. 225, foil. ( Amiruddin Ahmad, th e common law rule, qui facit per alium facit, 
/.) Gopal Das v. Commissioner of Agricul- p er se j s excluded by necessary implication or in- 
Rural Income-tax, East Bengal. 2 D.R. 300. tendment of the Act and the rules thereunder. 

— S. 6 (7) and (10)— General rate and The Legislature intended not to permit the sig- 
auait rate paid by assessee for management of his nature by an agent so as to exclude the. above 
property by Court of Wards — Assessee, if entitled common law rule. When the Statute requires the 
to allowance under Cl. (7) or Cl. (10). personal signature of the assessee, appellant or 

Sums paid by the assessee to Government as applicant, which includes a mark, the signature 
General rate and Audit rate in connection with the or mark must be that of that person himself, 

management of his properties by the Court of There must be physical contact between him ana 

Wards, are covered within the allowance for costs the signature or the mark on the document; the 
of collection given to him under S. 6 (7), and writing of the name or mark by an agent, how- 
should not be separately allowed as an expendi- ever clearly he may have been authorised cannot 
ture falling under S. 6 (10) of the Beng. Agri. be regarded as that of the principal for purposes 

Income-tax Act. ( Amiruddin Ahmad and Ibra- of the Act. 24 All. 319; 54 Cal. 345; I.L.R. 

hmi, JJ.) PrAbirendra Mohan Tagore v. Com- (1945) Mad. 167; 5 Ran. 488; 9 Ran. 323; 11 
missioner of Agricultural Income-tax, East Ran. 380; 20 W.R. 375, ref. 

Bengal. 2 D.R. 225. Mahajan, /.—Though there must be physical 

-S. 6 (7)—Salami received in previous contact between th v e person and the signature or 

year — Allowance for cost of collection — Assessee, mark put on the document in the case of 
t/ entitled to—“Accrue”—Meaning of. an illiterate and ignorant person,. if the signature 

Under S. 6 (7) of the Bengal Agricultural or mark was put by the pen of his^son in his pre¬ 
income-tax Act, the assessee is entitled to an sence or by the hand of his son in his presence, 
allowance for cost of collection in respect of the it must be held that there is^ physical contact 
salami or premium received in the previous year, between the person and his signature or mark. 
The term “accrue” in S. 6 (7) is not limited Quaere : Whether an agent can sig* or affix a 
according to the ordinary dictionary meaning to mark for the principal? A.I.R.. 1935 Oudh 305, 
a process of evolution continuing in future but it ref. . ( Fazl Ali,' Patanjali Sastri, Mahajan, Mu - 
conveys the same idea as the verb “to arise”, kherjea and Das, JJ.) Commissioner of Agri- 
Allowance for cost of collection can, therefore, cultural Income-tax, West Bengal v. Sri 
be claimed not only on rent which is paid by the Keshab Chandra Mandal. 1950 I.T.R. o69== 
tenant from year to year but also on a lump sum 5 D.L.R. (S.C.) 9&=A.I.R. 1950 S.C. 26:*— 
paid by him as salami. The incidence of pay- 1950 S.C.J. 364 (S.C.). . 

ttient of the rent and of the salami is in no way - S. 36— Appeal to Appellate Tribunal-- 

different, one becoming payable periodically on Question of allowance for costs of collection in 
due dates, and the other being payable either in respect of rent-in-kind dropped before Asst. Com - 
a lump on a fixed date or in instalments, as the missioner—If can be raised before Tribunal. 
case may be. Further, the total amount received A question of allowance for costs of collection 
as premium or; salami is considered to be rent or in respect of rent-in-kind can be legally raised 
revenue under the first paragraph of S. 6 of the before the Appellate Tribunal after it has been 
Act as assessable to tax, and unless there be a dropped in the appeal before the Assistant Com- 

I; y , Q,. D.—14 _ 
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missioner, if there is no dispute as to the facts 
and the point is raised purely as a point of law. 
36 C.W.N. 677 (P.C.) and 11 I.T.R. 285, 
referred to; A.I.R. 1937 Lah. 830 and 12 Lah. 
714, Dist. ( Amiruddin Ahmad, J.) Gopal Das 
v. Commissioner of Agricultural Income-tax, 
East Bengal. 2 D.R. 300. 

BENGAL AGRICULTURAL INCOME- 
TAX RULES (1944), R. 4 (2) (a), Proviso 
—Paddy held in stock at end of year 1350 BS .— 
Valuation. 

In view of the proviso to R. 4 (2) (a) ot 
the Beng. Agri. Income-tax Rules, paddy that 
was held on stock by the assessee at the end of 
the year 1350 B. S. should be valued for the 
purpose of assessment at the average price dur¬ 
ing the last four months of that year. ( Amirud¬ 
din Ahmad and Ibrahim ,, JJ.) Prabirendra Mo¬ 
han Tagore v. Commissioner of Agricultural 
Income-tax, East Bengal. 2 D.R. 225. 
——R. 11— Form 5— Return of agricultural 
income for individual—Declaration signed by 
illiterate assessee by pen of his son — Return, if 
valid. 

R. 11 of the Bengal Agricultural Income-tax 
Rules framed under S. 57 of the Bengal Agri¬ 
cultural Income-tax Act, provides that the return 
of agricultural income for individual should be 
in Form 5 which requires that a declaration is to 
be appended to the particulars which are to be 
filed. In the footnote to the form it is directed 
that a declaration should be signed “in the case 
of an individual by the individual himself.” The 
word “individual” is used here in the ordinary 
sense to include that person or his agent. When 
the word “sign” or “signature” is used by itself 
and unless there be a clear indication requiring 
the personal signature by the hand of the person 
concerned the provision will be satisfied by a 
person signing by the hand of an agent. It 
follows, therefore, that a declaration in the form 
of return signed by an illiterate assessee by the 
pen of his son should be treated as properly 
signed and a valid return. T.L.R. (1947) Mad 
cons.; 11R. 380 and 54 C. 545, ref. to. 
{G. N. Das and Mookcrjec, JJ.) Commissioner 
of Agricultural Income-tax, West Bengal v 
Keshab Chandra Mandal. 53 C.W.N. 744. 

BENGAL ALIENATION OF AGRICUL¬ 
TURAL LAND (TEMPORARY PROVI¬ 
SIONS) ACT (V OF 1944), S. 10— Order of 
District Judge under — Revision—Jurisdiction of 
High Court. 


The High Court has ho jurisdiction to inter¬ 
fere with the order of the District Tudgc undci 
S. 10, proviso of the Bengal Alienation of Agri¬ 
cultural Land (Temporary Provisions) Act ii 
the subject-matter of the proceeding before’the 
Collector was one which he was empowered tc 
dispose of under the Act. (Chakravartti ana 
E“ ts > {{;) T Bhola Nath Dutta v. Laya Majhi 
51 C.W.N. 74o—A.T.R. 1947 Cal. 451=82 C 
L.J. 394. 


D . Q r< ! cr °f District Judge under — 

Rnnsion—Jurisdiction of High Court. 

High Court has no jurisdiction to revise 
a decision of the District Tudgc given under the 
proviso to S. 10 of the Bengal Alienation of 


BEN. AL. L. SET. ACT (1858), S. 2. 

Agricultural Land (Temporary Provisions) Act, 
at least where the matter is one which the Col¬ 
lector was empowered to dispose of under this 
Act. ( Chakravartti and Ellis, JJ.) Safura Bibi 
v. Isob Bepare. 51 C.W.N. 74&=A.I.R. 1947 
Cal. 403. 

- S. 10 —Order of District Judge — Revi¬ 
sion—Jurisdiction of High Court. 

The jurisdiction of the High Court and the 
Civil Court having been expressly taken away by 
the first part of S. 10 of the Bengal Alienation 
of Agricultural Land Act of 1944 in respect of 
matters which the Collector can dispose of under 
the Act, the High Court can have no jurisdic¬ 
tion in revision. The proviso to S. 10 does not 
restore the jurisdiction taken away from the 
High Court nor even does it restore any juris¬ 
diction to the Civil Court in the matter. The 
proviso merely empowers the District Judge not 
as a Civil Court but as a persona designata to 
revise the order of the Collector. I.L.R. 
(1945) 1 Cal. 506 and I.L.R. (1943) 2 Cal. 
462, dist. (Sen, J.) Korasannessa Bibi v. 
Hanifa Bibi. I.L.R. (1949) 1 Cal. 50. 

-S. 10— Revision—Order of District 

Judge—Powers of High Court to revise — C. P. 
Code, S. 115. 

The effect of S. 10 of the Bengal Alienation 
of Land Act (1944) is clearly to deprive the 
High Court of any jurisdiction to revise an order 
passed by the District Judge in revision of an 
order passed by the Collector under the Act. The 
District Judge under the proviso to S. 10 merely 
revises as a Persona designata and not as a Court 
and hence the High Court cannot exercise its 
revisional powers under S. 115, C. P. Code. 
(Lodge, J.) Tohur Sheik v. Monoranjan 
Roy. 227 I.C. 194=1047 Cal. (Rul.) 41=A. 
I.R. 1947 Cal. 266. 

BENGAL ALLUVIAL LANDS SETTLE¬ 
MENT ACT (XXXI OF 1858), S. 2 and 
Bengal Regulation (VII of 1822), S. 9— 

Scope of the Bengal Regulation VII of 1822— 
Powers of the Collector under—Effect of S. 2 
of Bengal Alluvial Lands Settlement Act on such 
powers—Fixation of rent where there is already 
an agreement between landlord and tenant as to 
rent—Binding nature—Entry under S. 9 of the 
Bengal Regulation VII of 1822 —Scope of its 
presumptive value—Incorrectness of entry—If can 
be pleaded in defence. 

Reading Bengal Regulation VII of 1822 as a 
whole it cannot be said that it empowers the 
Collector, when he finds a certain amount paid 
actually as rent, to fix either a higher or lower 
rent. His duty is merely to ascertain and not to 
fix any fair or equitable rent. S. 2 of the Bengal 
Alluvial Lands Settlement Act of 1858 does not 
enlarge the powers of the Collector and read as a 
supplement to Regulation VII of 1822 does not 
enlarge the powers deemed to exist in the Collector 
in respect of alluvial lands. Therefore, where an 
agreement in respect of rent as between a landlord 
and a tenant exists, the Collector has no power 
under S. 9 of Regulation VII of 1822, or under 
S. 2 of Act XXXI of 1858 to fix (i.e., to ascer¬ 
tain or determine) any other rent for the lands 
in question. Those sections define the limits of 
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his jurisdiction and if he does anything beyond 
those limits, his conclusion is not binding on the 
landlord or tenant. 

The entry which a Collector is authorised to 
make under S. 9 of the Bengal Regulation VII 
of 1822, as a result of his enquiries, acquires a 
presumptive value of its correctness provided he 
has acted within the powers given to him by the 
Regulation. If he exceeds his powers and fixes 
a fair rent, which is not the actual rent the tenant 
is under a contract to pay, the entry made in ex¬ 
cessive exercise of the Collector’s powers had not 
the probative value given to it by the section. 
At best it has only a presumptive value and it 
would be open to either party who is aggrieved 
to show that the entry is incorrect and is not 
made in the proper exercise of the powers of the 
Collector. This can be done either by subsequent 
mutual agreement between the parties or as a 
result of contest in a “regular suit” which means 
a suit in a Court having ordinary original civil 
jurisdiction as opposed to a summary suit or a 
revenue suit. The correctness or the binding 
nature of such an entry could be challenged either 
by the plaintiff filing the “regular suit” or by 
the defendant therein by way of defence. The 
words in the section do not limit the right to 
challenge the entry only to the plaintiff. The 
effect of. an entry made under Act XXXI of 1858 
is not higher. It has the same probative value 
as an entry made under Regulation VII of 1822. 

Patanjali Sastri, J. —It cannot be said that the 
Settlement Officer acting under S. 9 of Regula¬ 
tion VII of 1822 had power only to find out and 
record the existing rates of rent. [1946 Cal. 306, 
Reversed.] {Kama, C.J., Fazl Ali, Patanjali 
Sastri , Mehrchand Mahajan and Mukherjea, JJ.) 
Auckland Jute Co., Ltd. v. Tulsi Chandra 
Goswami. A.I.R. 1949 F.C. 153=1949 F.L.T. 
255 (F.C.). 

•-S. 2— Settlement of rent — Power of Re¬ 

venue Officer—Duty to take into consideration con¬ 
tract between parties—Remedy of aggrieved tenant 
—Bengal Land Revenue Settlement Regulation 
{VII of 1822) . 

Under the Bengal Act XXXI of 1858 read with 
Regulation VII of 1822, the Revenue Officer is 
empowered not merely to ascertain and record the 
existing rights but also to settle and determine 
fair and equitable rent which is to be payable by 
the under-tenants. Such determination must be 
regarded as binding upon them until and unless it 
is altered by the Board on appeal or by the Civil 
Court in a regular suit. Vftien determining the 
rent, the Revenue Officer should take into consi¬ 
deration any contract between the parties. If after 
taking it into consideration and not disregarding 
it off-hand, the Revenue Officer determines the 
rent payable by the tenant according to his view 
of what should be the fair and equitable rent, no 
exception can be taken to such determination. 
Even if he disregards the contract, his decision 
would be liable to be set aside in a suit in the 
Civil Court, but unless set aside the rent fixed by 
him must be regarded as the fair rent payable by 
the tenant. If the tenant’s contention is that the 
contract cannot be superseded, it is for him to 
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rely on it before the Revenue Officer. If he is 
aggrieved by the determination of rent by the 
Revenue Officer, he has the right to appeal before 
the Board and has also the right to raise the 
question by a regular suit. ( Biswas and Das, 
JJ.) S. N. Chatterjee v. Auckland Jute Co., 
Ltd. I.L.R. (1946) 1 Cal. 290=50 C.W.N. 
116=A.I.R. 1946 Cal. 306. 

BENGAL ALLUVION AND DILUVION 

ACT (IX OF 1847)— Jurisdiction of Civil 
Court—Assessment of alluvial accretions—When 
can be challenged in Civil Court. 

An assessment made under the provisions of 
Bengal Act IX of 1847, can only be challenged in 
a Civil Court on one of two grounds, viz., (1) 
that what has been assessed was part of a perma¬ 
nently settled estate, and (2) that the proceedings 
for assessment were fundamentally irregular. If 
none of the grounds are proved to exist the basis 
on which the amount of revenue has been settled 
cannot be questioned in the Civil Court; nor can 
any question about the reasonableness of the 
amount be raised or mooted in the Civil Court. 
17 I.A. 40; 51 I.A. 241, ref. {R. C. Mitter 
and Roxburgh, JJ.) Khagendra Nath Gangu¬ 
ly v. Province of Bengal. 4 D.L.R. (Cal.) 
145. 

-Ss. 1 and 6—Scope and effect—Alluvial 

accretions to revenue free estate—Assessment 
under Bengal Regulation II of 1819—Permissi¬ 
bility of between 1847 and 1935. See Bengal 
Land Revenue Assessment (Resumed Lands) 
Regulation (II of 1819), S. 3. 4 D. L. R. 
(Cal.) 145. 

-(as amended in 1936), Ss. 1 and 6— 

Scope—If retrospective—Assessment proceedings 
ending before expiry of 1935—Effect of. See 
Bengal Land Revenue Assessment (Resumed 
Laws) Regulation (II of 1819), S. 3. 4 D. 
!L.R. (Cal.) 145. 

BENGAL ALLUVION AND DILUVION 
REGULATION (XI OF 1825)— Applicability 
—District of Cachar. 

After the notification dated 6th July, 1929, issued 
by the Local Government under S. 3 (c) of the 
Scheduled Districts Act, it is not possible for a 
Court of Law to say that the Bengal Alluvion and 
Diluvion Regulation is applicable to the District 
of Cachar. Cachar was all along treated as a 
non-regulated district. It may have been tacked 
to one administration or another for revenue or 
administrative purposes, but strictly speaking, 
it remained outside the pale of the Acts and Regu¬ 
lations in force in Bengal. It cannot therefore 
be said that the Bengal Alluvion and Diluvion 
Regulation, or for the matter of that, any other 
law of Bengal proprio vigore applied to the Dis¬ 
trict of Cachar. As the Bengal Alluvion and 
Diluvion Regulation does not in terms apply, 
claims to land gained by alluvion or by a derelic¬ 
tion of a river or the sea must be decided in ac¬ 
cordance with custom—and if no custom is proved 
either one way or another—according to the prin¬ 
ciples of equity, justice and good conscience. 
{Mukherjea and Blank, JJ.) Province of Assam 
v. Mahomed Raja. I.L.R. (1946) 1 Cal. 283= 
50 C.W.N. 378. 
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*- S. A — Alluviated land claim—Basis of. 

A person whose lands adjoin alluviated lands has 
a better claim to a settlement of the alluviated 
lands than one who has no land close to the dis¬ 
puted land though he might have asserted his pos¬ 
session. (Siuancy.) Mansingh Mahton v. 
Ambika Singh. 12 B.R. 106. 

-S. 4—“ Gradual"—Meaning of. 

The word “gradual” in S. 4, Bengal Alluvion 
and Diluvion Regulation, does not mean that the 
accretion must necessarily he slow and impercepti¬ 
ble. (I acl Alt, C.J. and Rax, J.) Bishundeo v. 
Hemnarain. 25 Pat. 423=A.I.R. 1947 Pat. 
193=231 I.C. 249=13 B.R. 515. 

-S. 4— River-bed belonging to landlord — 

Part of it emerging from water—Whether an 
accretion to neighbouring tenure. 

Land forming part of a river-bed that belongs 
to the landlord when submerged remains his pro¬ 
perty when it emerges from the water and does 
not form an accretion to the neighbouring tenure. 
( Pollock, J.) Jairam Govinda v. Anandrao 

I. L.R. (1947) Nag. 302=228 I.C. 550=1947 Nag. 
(Rul.) 60=A.I.R. 1948 Nag. 31=1947 N.L.L 
81. 

-S. 4 (1)— Applicability—Accretion of laud 

from bed of river owned by private individual. 

Cl. (1) of S. 4 of the Bengal Alluvion and 
Diluvion Regulation applies to the case of an 
accretion of land from the bed of a river which 
is owned by a private individual. I.L.R. 2 Pat. 
18, foil. (Malik, C.J. and Wali Ullah, J.) 
Ram Raj Gir v. Tagannath Prasad. 1950 A.L. 

J. 356. 

-S. 4 (1)— Applicability—Private rivers — 

Accretion by gradual process—Right to-^Gain- 
ed”—Meaning of. 


. BENGAL CESS ACT (1880), S. 6. 

1 limitation that it does not work confiscation of 
one's property in favour of another in any case, 
or by Cl. (5) of S. 4. ( Fazl Ali, C.J. and 

Ray, J.) Bishundeo v. Hemnarain. 25 Pat. 
423=A.I.R. 1947 Pat. 193=231 I.C. 249=13 
B.R. 515. 

BENGAL CESS ACT (IX OF 1880) 
(as amended in 1936 )—Cess levied on and paid 
by lessor on royalty payable to him wider agree¬ 
ment of 1919— Royalty in arrear from 1937— Cess 
Paid by lessor—Right to recover same from lessee. 

A lease of 200 bighas of coal lands was granted 
in 1919 on the stipulation, inter alia, that the 
lessee will pay royalty and cess on the amount 
received if assessed on the proprietor on the 
royalties received. The royalty in respect of a 
portion of, the lands fell into arrears. The pro¬ 
prietor had to pay cess on the royalty. In a 
suit filed in 1940, the lessor claimed the arrears 
of royalty and the cess which ought to have been 
paid by the lessee. The latter pleaded that after 
the amendment of the Cess Act in 1936, the assess¬ 
ment of cess on the lessor was illegal and there¬ 
fore the payment by him was voluntary and that 
the lessee was therefore not liable to pay the 
I amount of cess. 

Held, that if the Collector had realised direct 
from the owner cesses proportionate in amount 
to the royalties received by him and from the 
occupier proportionate to the absence of net 
profits left in his hands after payment of the 
royalties, such realisation, though slightly irre¬ 
gular, was not illegal. The amendment of the 
Cess Act in 1936, did not make any difference 
and the lessor could therefore recover cess paid 
by him from the lessee. (Manohar Loll and 
MukJierji, JJ.) Kamakshya N. Singh v. Bur¬ 
nett. 26 Pat. 312=A.I.R. 1948 Pat. 313. 


. S- 4 .(I) of the Bengal Regulation XI of 1825 
is not inapplicable to the case of a river which 
is the private property of an individual and not 
of the Crown. The section deals with rivers of 
all classes and is subject to no words of limitation 
or restriction. S. 4 ( 1 ) is therefore applicable 
to cases of acquisition by gradual accession from 
private rivers, when it can he emploved without 
confiscating an already existing title.' The word 
gained in S. 4 does not extend to land washed 
away and afterwards re-formed upon the old site. 
Previous ownership, if ascertainable, of the lands 
newly formed after diluviation should not he al¬ 
lowed to be destroyed merely on account of the 
fact tnat those very lands re-appearing on the old 
ascertained site become accretions by slow and 
gradual process of the river to another man’s 
land. At the same time, lands can be gained by 
the process of gradual accretion without involving 
confiscation of the old owner's property. In the 
case of a landlord tenant, for example, the lands 
are gained to the tenancy bv process of gradual 
accretion but not lost to the proprietor on whose 
bed they are formed, because his proprietary right 
to receive rent is recognised bv law. Where the 
nyer is small and shallow, S. 4 (4) would applv. 
\V here the rivers are neither small nor shallow 
but the beds belong to a private proprietor they are 
governed either by Cl. (1) of S. 4 , subject to the 


— Ss. 4 and 93— Scope and effect of — Ten¬ 
ancy created by patta—Rent at fixed rate per bigha 
l and varying year by year according to area culti¬ 
vated—Tenant if cultivating raiyat or tenure-holder 
Description as tenure-holder in Cess Re-valuation 

1 Schedule — Effect—Plea of cultivating raiyat—Bar 
of. 

S. 4 of the Cess Act should be read with S. 
41 of the Act. S. 41 (2) deals with the mode 
of payment of cess by the holder of a tenure. 
Where under the patta creating the tenancy, the 
rent payable is not a lump rental but at a fixed 
rate per bigha and was variable from year to year 
according to the area cultivated in the particular 
year, and the tenant was described as a tenure- 
holder in the schedule of valuation prepared by 
the Cess Re-valuation Officer for the purposes of 
the Cess Act and the tenant also pays a rent ex¬ 
ceeding one hundred rupees, it must be held that 
the tenant is a tenure-holder and not a cultivating 
raiyat for the purposes of the Cess Act; it was 
not open to him to plead in the Civil Court that 
he was not a tenure-holder in view of S. 93 of the 
Act. (Manohar Lall and Dass, JJ.) Tirlok- 

5^ TH a V -t^ amranbi J ay PrAsad Singh. 25 Pat. 
797=A.I.R. 1947 Pat. 420. 

' 6— Hats from which tolls are collected 

on basis of quality and quantity of qoods sold — 

Assessment to cess—Validity. 
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Hats were held on the plaintiff’s land once a 
week. The plaintiff realised tolls from the ven¬ 
dors and hawkers who sold merchandise there on 
the basis of the quality and the quantity of the 
goods sold. These vendors and hawkers did not 
take any lease of any portion of the site of the 
hats, and could be tyimed out at pleasure. The 
amount of toll collected did not depend on the fact 
as to whether a particular vendor sat within or 
outside the few sheds that there were. The haw¬ 
kers who did not sit but moved about the place 
selling the goods had to pay tolls and if there was 
no sale no toll had to be paid at all. The reve¬ 
nue authorities assessed cess on these hats treating 
the income derived from them as “annual net pro¬ 
fits from. . . . other immovable property” under 
the second part of S. 6 of the Bengal Cess Act 
read with Chapter V of the Act. 

Held, that the assessment was wholly invalid. 

Per Biswas, J .:—The plain meaning of S. 6 of 
the Cess Act as worded is that in the case of 
lands the cess shall be assessed on their annual 
value, and in the case of all other immovable pro¬ 
perties, including those specifically mentioned 
(mines, quarries, tramways and railways) on their 
annual net profits. As a hat is not excluded from 
the definition of land in S. 4 of the Act, it can¬ 
not be brought within the term “other immovable 
property” as used in S. 6, or within the words 
other immovable property not included within the 
provisions of Chapter II,” occurring in S. 72. 

« ^ e » ^ as * : —’The h ats in question are neither 
land”, nor “other immovable property” and the 
collections made from the vendors and hawkers 
of these hats are neither rent nor compensation 
for the use or occupation of the land and cannot 
be regarded as benefits arising out of land, and 
they are not, therefore, assessable under either 
part of S. 6 of the Act. (Biswas and Das, JJ.) 
Province of Bengal v. Hingal Kumari. I.L. 
R. (1946) 1 Cal. 231=225 I.C. 130=1946 Cal. 
(Rul.) 308=50 C.W.N. 184=A.I.R. 1946 Cal. 
217. 

•- S. 6 —Incidence of cess—“Annual net 

profits”. [See Q.D. 1941—1945, Vol. I, Col. 
198.] Kamakshya Narain Singh v. Arjun. 
227 I.C. 504=13 B.R. 81=1947 Pat. (Rul.) 
27=A.I.R. 1946 Pat. 143. 


(as amended by Bihar Act II of 1936), 
S. 6—Scope and effect of—Levy of cess from 
owner and occupier in part—If illegal—Effect of 
amendment of 1936. [See Q.D. 1941—1945, Vol. 
I, Col. 199.] Kamakshya Narain Singh v. 
Arjun. A.I.R. 1946 Pat. 143=227 I.C. 504= 
13 B.R. 81=1947 Pat. (Rul.) 27. 

—- S. 20 —Cess return—Binding character — 

Return made by holder as trustee—If binds suc¬ 
ceeding holder holding in personal right. 

S. 20 of the Bengal Cess Act contemplates 
cess returns made in respect of an estate or 
tenure. Whether a particular holder is holding 
the estate as aj trustee or in his personal right is 
perfectly immaterial. If it is established that it 
is the same estate or tenure which has come 
down, the question whether the previous holder 
held it in another capacity and whether the pre¬ 
sent holder holds it in his personal right is a 
matter which has no bearing upon the binding 


BENGAL CESS ACT (1880), S. 41. 

character of the cess return. ( Chakravartti, J.) 
Jatindra Kumar Banerjee v. A jit Kumar 
Banerjee. 4 D.L.R. (Cal.) 201. 

-S. 20 —Several trustees of estate—Cess 

return signed by one only—If binds whole estate. 

S. 20 of the Bengal Cess Act does not require 
that the cess return should be signed by any parti¬ 
cular person or persons or by the total body of 
landlords. All that the section requires is that 
it must be a return in respect of an estate or 
tenure. A return signed by one of several 
trustees of an estate would bind the whole estate 
and not merely those who claim through such 
trustee. ( Chakravartti, J.) Jatindra Kumar 
Banerjee v. Ajit Kumar Banerjee. 4 D.L. 
R. (Cal.) 201. 

-S. 22 and Rules 51 and IS—Valuation 

of bakasht and bhaoli lands after local inquiry and 
consideration of quality of soil—If to be set aside. 

Where the Cess Re-valuation Officer makes an 
inquiry and considers the quality of the soil on 
the spot before valuing the bakasht and bhaoli 
lands his valuation must be considered to be fair 
and cannot be set aside as unjustified. ( Swanzy .) 
Damodar Prasad v. Province of Bihar 12 
B.R. 209. 

— Ss. 36 and 37— Mistake in valuation—If 
affects jurisdiction of Collector. 

The Collector’s jurisdiction in the matter of 
valuation is not affected by the fact that he has 
made a mistake in valuation. A.I.R. 1922 Pat. 
322, ref. ( Jha, C.J. and Reuben, J.) Ram 
Ranbijaya Prasad Singh v. State of Bihar. 
A.I.R. 1950 Pat. 557. 

-S. 37— Claim for reduction of assessment 

Person not paying rent—Tenure shown to be 
rent-free—Right to claim reduction. 

Where the holder of a tenure is unable to show 
that he or she paid rent, and the tenure appears 
to be rent-free, no claim can be made for a re¬ 
duction of the assessment. ( Swanzy .) Parbati 
Debi v. Province of Bihar. 12 B.R. 278. 

jS. 4\—-Jurisdiction of Collector under — 

^°R Eff ect—Liability of proprietor to pay cess 

—If dependant on his right to collect from 
tenure-holders. 

The jurisdiction of the Revenue Authorities to 
determine the valuation under the Bengal Cess 
Act is to determine the valuation of the estates 
wffhin the district and of the tenures and holdings 
included in those estates. Provided there is no 
aefect m the roll affecting the proprietor’s right 
to. realise cess from the tenure-holder, the pro¬ 
prietor is ordinarily entitled to realise cess from 
the tenure-holders in accordance with the roll. 
There is nothing in law to make his own liability 
to pay cess to . the Collector dependant upon his 
PSJ 1 * J° realise cess from the tenure-holders 
included his estate. {Jha, C.J. and Reuben, J.) 
Ram Ranbijaya Prasad Singh v. State of 
Bihar. A.I.R. 1950 Pat. 557. 

' 41 (2) and (3)— Applicability — 

Holding valued as tenure at re-valuation and cess 
fixed at oyer Rs. lOff— Subsequent splitting into 
four holdings with consent of landlord and rent 
fixed at less than Rs. 100 for each—Rate of cess 
Payable . 


1 
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Four holdings were for sometime parts of one 
holding of about 155 bighas for which a sum of 
Rs. 115-9-0 was payable as jama and a sum of 
Rs. 7-3-6 was payable as cess. The original 
holding was entered in the record of rights as 
a holding at a fixed rate of rent and as being in 
the possession of a single raiyat. In the course 
of] re-valuation of the estate the holding was 
valued as a tenure at Rs. 1,629-15-0, and the cess 
was fixed at Rs. 101-14-0. Subsequently the 
holdings were split up with the consent of the 
landlord and with his concurrence, and the rent 
payable in respect of each of the holdings was 
less than Rs. 100. 

Held, that there could be no doul/t that the 
tenants of the holdings were cultivating raiyats 
for the purpose of the Bengal Cess Act, within 
the meaning of S. 4 of the Act, and therefore 
they were liable to pay cess at the rate fixed under 
S. 41 (3), and not under S. 41 (2), as if for 
a tenure. {Fazl AH, C.J. and Ray, J.) Kamesh- 
war Singh v. Janakiramanjha. 24 Pat. 705 
=A.I.R. 1946 Pat. 200=227 I.C. 612=1947 

Pat. (Rul.) 45=13 B.R. 101. 

-S. 44 (3 )—Scope and effect—Power of 

Collector to close separate accounts—Bengal Land 
Registration Act, Ss. 72 and 74-/4. 

S. 44 (3) of the Cess Act means that where 
the Collector is unable to recover from the holder 
of a separate account the amount due in respect 
of that share, he is entitled to proceed against 
the entire estate in the manner prescribed ,in 
S. 14 of the Bengal Land Revenue Sales Act. 
It doe 9 not confer any authority on the Collector 
to close the separate accounts. Separate ac¬ 
counts can be closed only under Ss. 72 and 74-A 
of the Bengal Land Registration Act on the 
grounds mentioned therein. ( Biswas, J.) Sabita 
S lKDAR V. SUDHIR KUMAR MaJUMDAK. 223 

I.c. 414=1946 Cal. (Rul.) 168=50 C.W.N. 
419=A. I.R. 1946 Cal. 367. 

-(as amended by Bihar Act II of 1936), 

S. 72— Scope—Absence of notice—Return sub¬ 
mitted and cess assessed and paid by lessor — 
Right to recover from lessee under terms of lease 
—Plea of assessment being not lawful — Sustain¬ 
ability. 

Where a lessor has submitted returns to the 
Collector under the Cess Act and been assessed 
to cess on the basis of those returns, it cannot 
be said that the assessment to cess has not been 
made according to law on the ground that no 
notice was issued to the lessor in the prescribed 
form. When the lessor has paid such ccss, he 
can recover it from the lessee who under the 
lease has undertaken to pay it to the lessor. The 
lessee cannot be heard to say that because the 
assessment was not lawful for want of notice, 
he is not liable to pay the assessed cess to the 
lessor. {Chatterji and Shearer, JJ.) Kamak- 
shya Narain Singh v. Bhuramui.l 2 9 6 T C 
97=1946 Pat. (Rul.) 342=12 B.R. 676=A.L 
R. 1946 Pat. 154. 

--—S. 93— Scope—Failure to take action under 

—Right to challenge assessment by Collector. 

A party aggrieved by assessment made by* the 
Collector cannot challenge the assessment or valua- 


BEN. (A. & A.) C.C. ACT (1887), S. 3. 

tion in the civil Court when he has not taken 
steps to have it revised by the Board of Revenue 
under S. 93 of the Act. {Jha, CJ. and Reuben, 
J.) Ram Ranbijiya Prasad Singh v. State of 
Bihar. A.I.R. 1950 Pat. 557. 

- S. 93 —Scope of—Tenants not question¬ 
ing re-vahiation but claiming status as cultivating 
raiyats liable to pay reduced rate of cess—Bar 
under S. 93 —If arises. 

Where the tenants of holdings in an estate do 
not question the valuation fixed at a re-valuation, 
but merely claim that by reason of the splitting 
up of the holdings held by them, their status has 
changed into that of cultivating raiyats and there¬ 
fore they are liable to pay cess only on that basis, 
S. 93 of the Bengal Cess Act does not operate 
as a bar. {Fad Ali, C.J. and Ray, J.) Kamesh- 
war Singh v. Janakiramanjha. .24 Pat. 705 
=A.I.RC 1946 Pat. 200=227 I.C. 612=1947 
Pat. (Rul.) 45=13 B.R. 101. 

- S. 99, last para —Scope and effect—Suit 

for rent by Collector — Maintainability — Collec¬ 
tions sufficient to satisfy arrears of cess without 
prior appropriation towards Government revenue. 

The priority which is given in the last para¬ 
graph of S. 99 of the Bengal Cess Act to a reve¬ 
nue demand is merely intended to ensure that, if 
there is a sale for arrears of revenue, the pur¬ 
chaser will take free from all claims of the Col¬ 
lector by virtue of the notification unden th(at 
section. Such priority will not entitle the Col¬ 
lector to apply the rent collections in his hands 
first to the payment of the revenue, and then to 
the payment of the arrears of cess for which the 
attachment is effected. In this view of the mat¬ 
ter, a suit by the Collector for rent against the 
tenants is not maintainable, if on the date it is 
instituted the arrears of cess have been fully satis¬ 
fied out of the collections in the hands of the 
Collector without any prior appropriation towards 
Government revenue. ( Biswas , /.) DebendrA 
Chandra Shaha v. Collector of Noakhali. 
I.L.R. (1948) 1 Cal. 220=51 C.W.N. 738. 

BENGAL (AGRA AND ASSAM) CIVIL 
COURTS ACT (XII OF 1887), Ss. 3, 13 
and 25 — Court of the Muttsif—Several Mnnsifs 
—Exercise of small cause jurisdiction by one — 
Shcristadar of Court working for several officers 
—Administration of oath in respect of affidavit tn 
small cause matter — Competency—Penal Code, 
S. 199. 

Under S. 3 of the Bengal, Agra and Assam 
Civil Courts Act, the Court of the Munsif is one 
Court, though there may be more than one 
Munsif. Each Munsif does not constitute a 
separate Court, though the Munsifs posted are 
often called first, second or additional Munsif. 
All Sheristadars are ex officio commissioners of 
affidavits in respect of matters and causes arising 
within and subject to the jurisdiction of the 
respective courts in which they arc employed. A 
Shcristadar of a Court of the Munsif and work¬ 
ing for two officers or Munsifs, would be com¬ 
petent to administer oaths or solemn affirmations 
in respect of matters or causes before either of 
the officers or Munsifs. In cases where a parti¬ 
cular Munsif, e.g., an Additional Munsif, has 
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been given jurisdiction of a Judge of a Court 
of Small Causes the Sheristadar continues to be 
the same because the Court is not a different 
Court and has authority to administer oath in a 
matter before the Additional Munsif dealing with 
small cause suits, and a declaration made before 
him is a legal declaration receivable in evidence 
in a Court gf justice. Hence if the declaration 
be false to the knowledge of the deponent, he 
commits an offence under S. 199, I. P. Code, 
because he makes a declaration which a Court of 
justice is authorised by law to receive as evidence 
knowing that the declaration is false. (Sinha and 
Das, JJ.) Emperor v. Batakrishna Pal. 25 
Pat. 273>=12 Cut.L.T. 21=228 I.C. 559=1947 
Pat. (Rul.) 190=48 Cr.L.J. 258=13 B.R. 246 
=A.I.R. 1947 Pat. 54. 


"-S. 13 —Distribution of business by Dis¬ 

trict Judge between different munsifs—Effect on 
territorial jurisdiction of each—Transfer of suit 
by one munsif to another to whom local area is 
allotted—If competent. 

The source of the jurisdiction of a munsif is 
the order made by the Local Government under 
S. 13 (1) of the Bengal, Agra and Assam Civil 
Courts Act, and an order made by the District 
Judge of the station under S. 13 (2) merely dis¬ 
tributes, as a matter of convenience, and with 
reference to certain local area, the civil business 
amongst two or more Courts each of which has 
jurisdiction over the whole area. In such cases 
neither of the Courts loses jurisdiction which it 
has under the Government order made under 
S. 13 (1) of the Act. 

^.follows therefore that although under the 
distribution of business made by the District 
Judge of the station the local area concerned in 
a suit does not stand allotted to the munsif in 
whose Court the suit is filed, yet there is no 
fundamental lack of jurisdiction and when the 
filed in the Court of that munsif, it is not 
hied in a Court without jurisdiction. In such a 
ca ^ e .no question of returning the plaint arises, 
jnd it i& competent for the Court of that munsif 
f° transfer the suit to the Court of another 
munsif to which the local area stands allotted in 
anticipation of the sanction of the District Judge. 
75 C.L.J. 255, foil. (Chakravartti, J.) Jaga- 
bandhu Nandi v. Sivaprosad Bhattacharjya. 
S3 C.W.N. 629. 

*7 7-Ss. 23 and 24 —Order granting probate 

°f will by Subordinate Judge in case transferred 
to him by District Judge—Forum of appeal. 

An appeal against an order granting probate of 

a will passed by a Subordinate Judge in a case 

transferred to him by the District Judge under 

the Orders of the High Court under S. 23 of 

me Bengal, N. W. F. P. and Assam Civil Courts 

Act, lies not to the District Judge but to the High 

Court. (Lodge and Das, JJ.) Jadubala Dasi 

J- Upendra Nath Saha. A. I. R. 1948 Cal. 

255. 

—y-S. 23— Scope—Subordinate Judges or 
munsif—Power to take cognizance of proceedings 
under Bengal Wills and Intestacy Regulation, 

J799 and order security under S. 4 of the Regu¬ 
lation. 


BEN. CO-OP. SOC. ACT (1940), S. 133. 

Express authority by the High Court is neces¬ 
sary in order to enable the Subordinate Judge or 
a Munsif to take cognizance of a proceeding under 
the Bengal Wills and Intestacy Regulation, 1799 
and order security under S. 4 of the Regulation. 
The District Judges do not require to be autho¬ 
rised as they derive their authority as Judges of 
Zila Courts under the Regulation itself. They 
require authority to enable them to transfer such 
proceedings. to a Court of a Subordinate Judge 
or a Munsif. The proceedings referred to in 
S. 23 of the Bengal, Agra and Assam Civil Courts 
Act do not refer only to proceedings under S. 7 
of the Bengal Wills and Intestacy Regulation, 
1799. (MukJierjea and Sharpe, JJ.) Punyen- 
dra Narayan Deb v. Bhairabendra Narayan 
Deb. I.L.R. (1946) 2 Cal. 322=225 I.C. 247= 
1946 Cal. (Rul.) 328=50 C.W.N. 776=81 C 
L.J. 43Q=A.I.R. 1947 Cal. 124. 

“ S. 37 Landlord and tenant — Enhance- 
ment of rent by head landlord—Agricultural lattd 
sublet by tenant to under-tenants— <{ Justice, equity 
and good conscience"—Bengal Rent Act. 

As there is no express provision in the Bengal 
Rent Act enabling a. head landlord to take pro¬ 
ceedings for enhancement of rent against his 
tenants, who have sublet, the matter falls to be 
determined in accordance with justice, equity and 
good conscience under S. 37 of the Civil Courts 
Act. The head landlord has the same right against 
his tenants as the latter have against their sub¬ 
tenants. (Ltfrcf Goddard.) Prasanna Deb 

, r K f T l T i NJ ' INA Khatun - I.L.R. (1946) 
1 Cal. 34£=73 I.A. 18=223 I C l 1 —1? R p 

90=1946 P -C. (Rul.) 121= 
5 , ^ N ' 252=A.I.R. 1946 P.C. 46=1.L.R. 
(1946) Kar. (P.C.) 56 (P.C.). 

Ar^ G ^ T C S'P PERATIVE SOCIETIES 

ACT (XXI OF 1940), S. 2 (j )—Dispute- 
Meanmg of—Claim, if should be valid in law 
The definition of a dispute in S. 2 (/) of the 
Bengal Co-operative Societies Act, 1940, as well 

olatT d onl thg °!? doeS not obviousI y contem¬ 

plate only good claims or claims valid in law 

Anything which can form the subject-matter of 

adjudication by a Civil Court comes under the 

definition. (Chakravartti , J.) Chatra r n 

ORERATTOt SoCIETY^Lm V SATKARI MlUCHER^ 

I.L.R (1947) 1 Cal. 166=51 C.W.N. 280. 
c vJ 2 '—Award under former Act Fn 

forcement-Procedur^ [See Q.D. 1941-1^5. 

' ’t™ 20 t 3 -J Dacca Co-operative Town 

(1945) ^ Cal! 663. NADA SUNDAM DeBI ' LLR - 

of executing Court - 

S ode ties Art 13 ir 0f the B - engal Co-operative 
S 86 to K l ’ r depute which requires under 

agitated in b a r Tr t0 * C Re S istrar cannot be 
it ClV1 Court ln a direct and straight- 
°ZL d ma ”. ner - nor can it be agitated indirectly 

“f he™ '! C ° Urt ^ chaben g* n i? the validity 
of ther ™ exce Pt °n the ground of want 

^ t , Th f executing Court cannot 

y 7 lef T the g rou nd that the award has 
fn * ^' y ? ade ' (Chakravartti. J.) Chatra 
Co-operative Society, Ltd. v. Satkari Mukher- 
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BEN. CO-OP SOC. ACT (1944), Sch. III. 

jee. I.L.R. (1947) 1 Cal. 166=51 CAN-N. 

———Sch. Ill—“Civil CourC-Sman auses 
Court if Civil Court. [See Q.D. 1941 1W, 

Vol I, Col. 203.] Dacca Co-ope*at,ve Town 
Bank, Ltd. v. Jnanada Sundari Df.bi. I.L.K. 

BENGALCOTTON CLOTH AND YARN 

CONTROL ORDER O 943 ) - Y*'^ lty 194 ^ 
fence of India Rules, R. 81. [See QD* Ml 

1945, Vol. I, Col. 203.] Khetsidas Girdhar^ 
lal v. Protapmull Rameswar. A.l.K- 

Cal .—Cl 7—Direction issued by Additional 
Textiles Controller to dealer to sell ent.re stock to 
specified person at specified!ate-\ a‘d '7 Go 
vernment of India Act, S. 299 (1) • l Q* ' 
1941 —1945, Vol. I, Col. 204.] Rhetsida, Gir- 
dharilal v. Protapmull Rameswar. A. I. K. 

17— Contravention of — ProsecutionJor 
—Previous sanction-If necessary-CenUral C ot- 

ton Cloth and Yam Control Order , Cl. (12) . 

Previous sanction for a prosecution in resj>cct 
of a contravention of cl. 17 (2) ot the Bengal 
Cotton Cloth and Yarn Control Order is as much 
n^ressarv as for a prosecution in respect ot a 
contravention of cl. 12 of the Central Cotton 

Cloth and Yarn Control Order ( Roxh " r 9*™f 
Chakravartti, JJ.) Kunjai.al Saha v. Emperor. 

51 C.W.N. 653. 

BENGAL (COURT-FEES ACT) REPEAL¬ 
ING AND AMENDING ACT (XVI OF 
1946)— Effect of repealing Ss. 3 to b o/ t ie 
Bengal Court-Fees Amendment Act of 19-- and 
the whole of the Bengal Court-Fees Amendment 

Act of 1922. , 

The provisions of the Bengal Repealing and 
Amending Act of 1946 whereby Ss. 3 to b ot 
the Bengal Court-Fees Amendment Act of 1922 and 
the whole of the Bengal Court-Fees Amendment 
Act of 1922 were repealed, have not the effect ot 
affecting the amendments incorporated by those 

Acts. ( Lodge and Das, JJ.) In the matter of 
An Application. 52 C.W.N. 374—A. I. R* 
1948 Cal. 309. 

BENGAL COURT OF WARDS ACT (IX 
OF 1879), Ss. 4, 51 and 56 —Appointment of 
guardian-ad-litem— Power of High Court Appeal 
filed in High Court. 

S. 4 of the Court of Wards Act operates to 
prevent S. 51 of the Act depriving the High 
Court of the right to appoint any guardian-ad-litem 
it chooses under O. 32, R. 3, C. P. Code, even 
apart from S. 56 of the Act. Therefore, after the 
appeal in the original suit is filed in the High 
Court, that Court can appoint such guardian-ad- 
litem for the minor as it thinks fit. The fact that 
the appointment has been premature in that it was 
made before the suit reached the High Court, is of 
no significance, if thereafter the guardian-ad-litem 
acts as such in the appeal. 30 I.A. 182 and 65 I. 
A. 57, referred to. (Sir John Beaumont .) 
Savitri Devi v. Ram Ran Bijoy Prasad Singh. 
76 I.A. 255=63 L.W. 45=54 C.W.N. 23.3= 
A.I.R. 1950 P.C. 1=1950 A.L.J. 134=1950 
A.W.R. 220= (1950) 1 M.L.J. 163 (P.C.). 
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_S. 10-C — Decree for rent due in respect 

of putni tenure — Decree-holder relinquishing claim 
against co-sharer ward—Execution against other 
co-sharers—If barred. 

S. 10-C of the Court of Wards Act is for the 
protection of the minor under the Court of Wards 
and is not for the protection of other co-judgment- 
debtors. A holder of a decree for arrears of rent 
in respect of a putni tenure can relinquish his 
claim against the co-sharer whose share of the 
tenure is under the management of Court of 
Wards and proceed against the shares of the other 
co-sharers, and the section would be no bar to the 
execution proceeding. [66 C.L.J. 321, ref. to.] 
(Blank and K . C. Chunder, JJ.) Ramdas Mu- 

KHOPADHYAY V. UDAY Ch.\ND MAHATAB. A.I. 

R. 1949 Cal. 228. 

-S. 10-C — Scope and effect—Decree against 

ward—If inexecutable. 

S. 10-C of the Court of Wards Act does not 
render a decree against a ward inexecutable. All 
that it does is to postpone the execution of the 
decree for four years from the date of the assump¬ 
tion of the property of a ward by the Court of 
Wards and for a further period of seven years if 
interest on the decree is paid in full every year. 
(Sen, J.) Narendra Chandra v. Pashupati 
Nath. A.I.R. 1949 Cal. 242=4 D.L.R. (Cal.) 
137. 

- S. 10-CC —Operation of—Release of es¬ 
tate or death of ex-ward. 

S. 10-CC of the Court of Wards Act does not 
cease to operate either on the release of the 
estate or on the death of the ex-ward. The term 
of four years is automatically added to the 
period of limitation, and no question of its ceas¬ 
ing to run can, therefore, arise. ( Henderson, 
J.) Samirendra Nath Singh a Ray v. Bano- 
wari Lal De. I.L.R. (1945) 1 Cal. 661=A.I. 

R. 1949 Cal. 224. 

-Ss. 13 and 13-A— Possession of 

Court of Wards—Nature of— Court of Wards in 
possession of property wuier S . 13 -A — Suit for 
mere declaration of title to that property — Main¬ 
tainability—Injunction restraining Court of Wards 
from giving possession to ward — If bars suit for 
possession—Specific Relief Act , 5*. 42. 

The Court of Wards cannot retain possession 
of an estate under both S. 13 and S. 13-A of the 
Bengal Court of Wards Act. If possession of 
an estate is retained under S. 13, the Court of 
Wards would retain possession as a stakeholder. 

S. 13 entitles the Court of Wards to continue to 
manage the property and to hold it until one. of 
the claimants to the property establishes his claim. 
But the Court of Ward*, would not be stakeholders 
if they continue to manage the property of a dis¬ 
qualified proprietor under S. 13-A. Under. S. 
13-A, the Court of Wards manages a disqualified 
proprietor’s estate though for certain limited pur¬ 
poses. The disqualified proprietor is the owner 
of the property and is in possession of it. He 
cannot sue or be sued except through the Court 
of Wards and if a person makes claim to that 
property, he must claim possession of that pro¬ 
perty and sue the disqualified proprietor as re¬ 
presented by the Court of Wards. A suit for a 
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mere declaration without claiming possession will 
not be maintainable by reason of S. 42, Specific 
Relief Act. The mere fact that in an earlier 
litigation an injunction had been issued restrain¬ 
ing the Court of Wards from giving possession 
of the property to the ward, is no bar to a suit 
for possession brought against the ward as re¬ 
presented by the Court of Wards, because once 
it is established that the ward has no title and 
that the same is in the successful plaintiff the 
Court of Wards’ right to manage will cease and 
the Court of Wards will not be acting in breach 
of the injunction in giving up the management. 

( Harries , C.J. and Bachawat, 7.) Surendra 
Narayan Deb v. Bhairabendra Narayan Deb. 
5 D.L.R. (Cal.) 92=A.I.R. 1950 Cal. 386. 

--S . 15 —Order of commissioner sanctioning 

lease in exercise of delegated powers—Whether 
subject to appeal or revision. 

An order of the commissioner sanctioning a 
temporary lease of the wards’ property by virtue 
of the power delegated to him under the second 
part of S. 15 of the Court of Wards Act and 
embodied in clause 67 by R. 3 of the rules framed 
under that Act, is a final order binding on the 
Court of Wards and is not subject to any appeal 
or revision under S. 67 or S. 68 of the Act. The 
sanction of the lease amounts to a proposal which, 
when accepted by the lessee, becomes an agree¬ 
ment enforceable in law. ( Mukherjea and Sharpe, 
■//.) Kumar Narendra Nath v. Rampal Singh. 
I.L.R. (1946) 2 Cal. 80=51 C.W.N. 482= 
A.I.R. 1947 Cal. 378. 

"Z S. 18 — Compromise of suit proposed by 
tourt of Wards on minor’s behalf—Duty of 

guardian-ad-litem. 

A guardian appointed by the Civil Court must 
undoubtedly bring his mind to bear upon any 
matter in which he represents the minor. At the 
?? ; me j time it is plain that under the Court of 
an * S Act it is the Court of Wards which is 
esponsible for the control of the person and the 
es ate of the minor, and under S. 18 of the Act 
e Lourt has power to arrange a compromise of a 
wn iS n k a m i nor • A guardian-ad-litem 

Viet!/* c f° unc * to Pay close attention to any 
ws of the Court of Wards upon any compro- 

w e . ? ro P? se d for the minor. (Sir John Beau- 
An e' Savitri Devi v. Ram Ran Bijoy Pra- 
M 9 ^ NG ?* 76 1 • A • 255=63 L. W. 45=54 C. W. 
loin 1 * R * 1950 P.C. 1=1950 A.L.J. 134= 
A.W.R. 220= (1950) 1 M.L.J. 163 (P. 

II .. —Right of Court of Wards against 

itors Property in charge of Receiver—Power 

Lourt of Wards to apply for his discharge. 

Ja?* Q.D. 1941-1945, Vol. I, Col. 206.] Bha- 

/t), V HURN Law v- Tulsi Chandra. 1946 Cal. 
\Kul.) 16. 

ITT—’Ss. 51 and 52 — Appointment of guardian- 
a <Hitem other than manager — Permissibility. 

o. 51 of the Court of Wards Act cannot be 
jj>nstrued to mean that no other guardian-ad-litem 
an the manager at the date of the suit can be 
^pointed unless an order is made by the Court of 
ards under S. 52. The manager for the time 
in S» or if there is none the Collector for the 

Q: D.— 15 
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time being of the district in which the greater 
part of ihe property is situated, is to be the guar- 
dian-ad-litem and the Civil Court is bound to 
make the necessary appointment on evidence of a 
change in the holder of the office. S. 52 comes 
into operation when the Court of Wards nomi¬ 
nates or substitutes any other person than the 
manager or Collector referred to in S. 51 to be the 
guardian-ad-litem. (Sir John Beaumont.) Sa- 
vitri Devi v. Ram Ran Bijoy Prasad Singh 
76 I.A. 255=63 L.W. 45=54 C.W.N. 233= 
A.I.R. 1950 P.C. 1=1950 A.L.J. 134=1950 
A.W.R. 220=(1950) 1 M.L.J. 163 (P.C.). 

-S. 51— Scope—Mandatory or directory — 

N on-compliance—Effect on proceedings— Rent 

Suit by “disqualified proprietor” without 
representation by manager of Court of Wards — 
Decree and rent sale—If passes holding—Sale cer¬ 
tificate taken in name of manager—If validates 
proceedings. 

Having regard to the subject-matter, the im¬ 
portance of the provision and the relation of that 
provision to the general object intended to be 
secured by the Act, the provisions of S. 51 of the 
Bengal Court of Wards Act must be held to be 
obligatory or imperative, and not merely directory, 
and, therefore, a ward or disqualified proprietor, 
the management of whose estate has vested in the 
Court of Wards, is, without being represented by 
the manager of the Court of Wards, incompetent 
to initiate an action himself. The Act prescribes 
a new form of proceeding and the only way to 
initiate a proceeding is as prescribed by the sta¬ 
tute. The slightest departure from the language 
of the statute would result in the proceeding being 
declared void, and the legal consequence of a fai¬ 
lure to strictly adhere to the terms of the section 
would be to nullify the entire proceedings. 

A suit for rent against the recorded tenant of 
a holding by a “disqualified proprietor” after his 
estate has vested in the Court of Wards, and 
without the joinder of and without being repre¬ 
sented by the manager of the Court, is defective 
and is not properly constituted; and a sale in exe¬ 
cution of the rent decree obtained in such suit 
would not pass the holding to the purchaser at such 
sale. The entire proceedings from start to finish 
are entirely void and ineffective. The fact that sub¬ 
sequent to the sale the Court of Wards chooses 
to take the sale certificate in the name of the 
manager and that therefore it must be presumed 
to have ratified the act of the Ward (disqualified 
proprietor) does not legalise or validate the pro¬ 
ceedings, in view of the express prohibition con¬ 
tained in the Court of Wards Act. 55 Cal. 712: 
19 Cal. 127; I.L.R. (1941) Nag. 735, dist.; 64 
I.A. 57, foil.; 62 I.A. 340 ; 27 Cal. 242, ref.; 
17 I.A. 5; 16 Cal. 89, rel. on. (Ray, C.J. and 
Panigrahi, J.) Giridhari Dhal v. Hrushikesh 
Roy. I.L.R. (1949) Cut. 392. 

- S. 56— Scope. 

S. 56 of the Court of Wards Act cannot be 
restricted to suits instituted in the High Court or 
which were pending in the High Court at the 
date when the Act was passed. Normally a suit 
is pending between the date of its institution and of 
its final determination, and after the appeal is filed 
the original suit is pending m the High Court.. 
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BEN. CR. LAW AMEND. ACT (1930). 
(Si* John Beaumont.) Savitri Devi v. Ram 
Ran Bijoy Prasad Singh. 76 I. A. 255— 63 
L.W. 45=54 CAV.N. 233=A.I.R. 1950 P.C. 
1=1950 A.L.J. 134=1950 A.W.R. 220=(1950) 
1 M.L.J. 163 (P.C.). 

BENGAL CRIMINAL LAW AMEND¬ 
MENT ACT (VI OF 1930), (as amended by 
Ordinance, 1949)— Validity of—Inconsistency 
with provisions of Part III, Constitution of India 
—Constitution of India, Arts. 13 (1), 19, 21 and 
22— Act, if revived by Preventive Detention ( Ex¬ 
tension of Duration ), Order, 1950— Art. 28, Adap¬ 
tation of Laws Order, 1950— Effect of. 

The Bengal Criminal Law Amendment Act, 
1930, as amended by the Criminal Law Amendment 
(Amending) Ordinance (1949), does not deal with 
preventive detention, as it is not directed towards 
preventing a person from doing something which, 
the Legislature thinks, should not be done under 
Art. 21 of the Constitution, that no person can be 
deprived of his personal liberty except according 
to procedure established by law and under Art. 22 
(2) of that Act every person who is arrested 
and detained in custody should be produced before 
the nearest Magistrate within a period of twenty- 
four hours of such arrest. An order detaining 
a person under the Bengal Criminal Law Amend¬ 
ment Act without producing him before any 
Magistrate within twenty-four hours of his arrest, 

_ deprives him of his personal liberty without com¬ 
plying with one of the most important items of 
procedure laid down in the Constitution Act 
regarding such deprivation, and in such circum¬ 
stances the order of detention cannot be upheld. 
Assuming that the Bengal Criminal Law Amend¬ 
ment Act is an Act providing for preventive 
detention, the Act is void in whole, being inconsis¬ 
tent with the provisions of Part III of the Consti¬ 
tution Act. Under Art. 19 (1) ( d ) read with 
Art. 19 (5), the right of free movement of every 
citizen throughout the territory of India cannot 
be restricted unless (a) the restrictions are 
reasonable; and ( b ) the restrictions are necessary 
in the interests of the general public. Both condi¬ 
tions must co-exist. The restrictions imposed by 
the Bengal Criminal Law Amendment Act upon 
the free movement of citizens throughout the 
territory of India are not reasonable and are not 
in the interests of the general public. They arc 
as follows:—(1) The Act which is not an emer¬ 
gency measure but a measure to supplement the 
ordinary criminal law, gives the Provincial Gov¬ 
ernment, that is to say, the Deputy Secretary the 
power to detain persons if he forms a certain 
opinion and neither the Court nor any other 
authority is entitled to question the reasonableness 
or the validity of such opinion; (2) The Act 
renders a citizen liable to commitment to custody 
in jail even though he has no sinister object or 
motive and merely because he was at any time or 
is a member of an association the objects of which 
are not known to him; (3) The Act provides for 
the* commitment to prison of a citizen merely 
because he is a subject of instigation although he 
may not have any inclination to do the Act 
instigated; (4) By the Act a person may be kept 
in custody for an indefinite period. The length 
of that period is left to the sole discretion of the 
Government, that is to say, of the Deputy Secre- 


BEN. CR. LAW AMEND. ACT (1930), 
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tary; (5) Although the order of Government is 
to be submitted for opinion and report to two 
Judges the Government is not bound in any way to 
accept that opinion or report; ( 6 ) The person 
detained has no right to place his case before 
these two Judges either in person or by pleader; 
nor is he or any one else given the right to know 
anything about the proceedings before the Judges 
or the report furnished by them; and (7) The Act 
is in direct conflict with the provisions of Art. 
22 (4) of the Constitution Act, as it does not 
provide for any Advisory Board of the nature 
contemplated therein. The whole Act is vitiated 
by the above illegalities and it is impossible to 
isolate those illegalities and pronounce that the rest 
of the Act is legal. 

The Preventive Detention (Extension of Dur¬ 
ation) Order, 1950, made by the President of the 
Indian Republic, can' have no effect so far as the 
Bengal Criminal Law Amendment Act is concerned. 
The Constitution came into force at midnight on 
the 25th of January, 1950, and as soon as the Cons¬ 
titution came into force, the Bengal Criminal Law 
Amendment Act became void by reason of the 
provisions of Art. 13 (1) of the Constitution Act,, 
being inconsistent with the provisions of Part III 
of that Act. The President did not enter upon 
his office until he took the oath on the 26th of 
January at 10-15 a.m. The Act having already 
become void, cannot be vivified or revived by a 
subsequent order of the President. Further, the 
Preventive Detention (Extension of Duration) 
Order itself is void by reason of. its non-compli¬ 
ance with the provisions of Art. 22 (7) (a) and 
(b) of the Constitution Act. 

Rule 28 of the “Adaptation Qf Laws Order*', 
1950, which purports to have been passed by the 
President of the Indian Republic in accordance 
with the provisions of Art. 372 (2) of the Consti¬ 
tution Act is contrary to those provisions. Fur¬ 
ther, the Bengal Criminal Law Amendment Act 
having become void from 12 midnight of the 25th 
January, 1950, when the Constitution came into 
force, even the President or the Legislature can¬ 
not make any adaptation or modification of that 
Act in order to bring it in accord with the provi¬ 
sions of the Constitution. A dead Act could not 
lye brought back to life by modification or adapta¬ 
tion. (Sen, Chunder and Lahiri, JJ.) Sunil 
Kumar Bose v. Chief Secretary, Government 
of West Bengal. 54 C.W.N. 3Q4=A.I.R. 
1950 Cal. 274=51 Cr.L.J. 1110 (S.B.). 

-S. 2 (1) —Order of detention — Legality — 

Government not forming an opinion as to which 
category of persons detenu belongs. 

Under S. 2 (1), Bengal Criminal Law Amend¬ 
ment Act, the Government has to form an opinion 
as to whether a person sought to be detained was 
at any time a member of an association or 
whether lie is at present a member of an associa¬ 
tion. If the Government forms no opinion at all 
on the matter and does not make up its mind as 
to the category to which a person it is proposing 
to detain belongs, it has no authority to pass an 
order of detention. 6 F.C.R. 1, Dist. (Sen, 
Chunder and Lahiri, JJ.) Sunil Kumar Bose 
v. Chief Secretary, Government of West Ben- 
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gal. 54 C.W.N. 394 (S.B.)=A.I.R. 19o0 

Cal. 274=51 Cr.L.J. 1110 (S.B.). 

-S. 2 (1) and Bengal Criminal Law 

Amendment (Supplementary) Act, 1932, S. 

4 —Order of detention—Propriety—Jurisdiction of 
High Court — Cr. P. Code, S. 491. 

If an order of detention is made under S. 2 
(1) of the Bengal Criminal Law Amendment Act, 
1930, the High Court has no jurisdiction to con¬ 
sider the propriety of that order, as such juris¬ 
diction is definitely taken away by S. 4 of the 
Bengal Criminal Law Amendment (Supplemen¬ 
tary) Act, 1932. If, however, the order is mala 
fide or made in bad faith, the High Court can 
interfere under S. 491, Cr. P. Code. 

S. 2 (1) of the Bengal Criminal Law Amend¬ 
ment Act admits of only ®ne meaning. An order 
for detention is justified if in the opinion of the 
Provincial Government the person sought to be 
detained is a member of an association which in 
the honest opinion of the Government employs 
certain methods to obtain certain objects. The 
order would also be justified if in the opinion of 
the Provincial Government there are reasons for 
believing that the person sought to be detained 
has done an act or . is likely to do an act to assist 
the operations of an association which the Pro¬ 
vincial Government has reasonable grounds to 
> Jj®J* eve j s an association contemplated by this Act. 
There is nothing in the wording of the section 
to suggest that a Court is entitled to go into the 
question. whether the associaion is in 'fact such 
an association as is contemplated in the section. 

( Harries , C.J., Sen, Banerjee, Lahiri and J. P. 
Mttter, //.) Bhupen Dey v. Chief Secretary, 
Government of West Bengal. 53 C. W. N. 

S£fA* LR * 1949 Cal. 633=51 Cr.L.J. 169. 

“NGAL CRIMINAL LAW AMEND- 
MENT ORDINANCE (1947), S. 5 —Certifi- 

10 *AfJ° r °ff e . nces committed after 30 th September, 

^4o-—P alidity—Subsequent notifications extending 

Mentioned in proviso to S. 5— Effect of — 

Validity of certificate—Allegations in chalan — If 
test. 

S. 5 of the Bengal Ordinance No. I of 1947, 
permitted offences to be certified if they were 
SffUtted at any time between 15th August, 
i 94 y» and 30th September, 1946. Therefore, 
certificates given in respect of offences which 
were committed subsequent to this period are 
clearly invalid, and cannot be validated by subse¬ 
quent notifications extending the period. men¬ 
tioned in the proviso to S. 5 of the Ordinance 
m ^ e after such certificates were given. _ 
.What the section contemplates is a certificate 
, given if the allegations in the charge-sheet or 

a show the offence to have been committed 
30th September, 1946. Quite obviously 
^vhat has to be considered in determining whether 
certificate is validly given or not is the 
^legation in the charge-sheet or chalan filed 
against the accused. ( Harries, C.J. and Blank, 

!•) Abdul Rahim v. The King. I.L.R. (1949) 

1 Cal. 79 . 

BENGAL CRIMINAL LAW (INDUS¬ 
TRIAL AREAS) AMENDMENT ACT 
(W OP 1942), S. 4 — Construction—Conviction 
u *der— Conditions to "be satisfied . 


BEN. EST. PARTITION ACT (1897). 

A person can be convicted under S. 4 of the 
Bengal Criminal Law (Industrial Areas) Amend¬ 
ment Act* 1942, only if two conditions are esta¬ 
blished: ( 1 ) it has to be established that there 
is reason to believe that the property found in 
his possession was stolen or fraudulently obtain¬ 
ed; ( 2 ) he must fail to give an account of such 
possession which is satisfactory to the Magistrate. 
There must be not merely suspicion but reason¬ 
able belief in the mind of the Courts that the 
property was stolen. The section has to be 
construed strictly and the conditions laid should 
be strictly complied with, as the section departs 
from the ordinary law and places an accused 
person in a position of greater difficulty than 
under the Penal Code. (Sen, J.) Bhatta Do- 
sad v. Emperor. 231 I.C. 240=48 Cr.L.J. 763. 

- S. 4 (2) —Duty of Magistrate under — 

Duty to summon witnesses. 

Where it is clear from the cross-examination 
of prosecution witnesses by the accused that his 
case is that the property found in his possession 
was given to him by some other person, the 
Magistrate should take steps to summon such 
person and examine him under S. 4 (2) of the 
Bengal Criminal Law (Industrial Areas) Amend¬ 
ment Act, 1942, though the accused might not 
specifically say so in his statement. (Sen, /.), 
Bhatta Dosad v. Emperor. 231 I.C. 240=48 
Cr. L. J. 763. 

BENGAL CRUELTY TO ANIMALS ACT 
(I OF 1920) (as amended in 1938), S. 6— 

Evidence — “Phuka”—Meaning of—Note by Veteri¬ 
nary Adviser to Government — Admissibility. 

In the absence of any attempt in the Bengal 
Cruelty to Animals Act, 1920 and in the Amend¬ 
ed Act of 1938, to define or explain the expression 
“operation called phuka” in S. 6 of the Act, 
the note by the Veterinary Adviser to the Gov¬ 
ernment, dated 11th March, 1930, describing the 
process “phuka”, must be held to be admissible 
in evidence, as there is admittedly no other au¬ 
thoritative document which could throw light 
on the matter. The words operation called 
“phuka” clearly refer to some process in which 
by the use of physical means to milch cows they 
are induced to produce more milk than they 
would otherwise produce, if these means were not 
adopted. (Roxburgh and Blank, JJ.) Sudal 
Chandra Koley" v. King. 3 D. L. R. (Cal.) 68 = 
A.I.R. 1949 Cal. 90=50 Cr.L.J. 157. 

BENGAL EMBANKMENT ACT (II OF 
1882), S. 76 (b) —Proof of offence. 

Where in a prosecution for the construction of a 
new bund deviating from the plan of the bund in 
the permission granted, the only evidence on the 
record is the actual permission granted, and no 
evidence is given that the map was sent with the 
permission, and the bund erected is not in contra¬ 
vention of that permission, no offence is proved. 
(Lodge and Ormond, JJ.) Metoo Mandal v. 
Emperor. 223 I.C. 133=47 Cr.L.J. 365=1946 
Cal. (Rul.) 158. 

BENGAL ESTATES PARTITION ACT 
(V OF 1897)— Creation of Raiyati before par¬ 
tition by some of the co-sharers—Subsequent par¬ 
tition under the Act —Land with reference to 
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those Raiyati falling to the share of different co¬ 
sharer—Latter if bound by the Raiyati. 

Where subsequent to the creation of a Raiyati 
by some of the co-sharers, there is a partition 
under the Bengal Estates Partition Act and the 
land with reference to those Raiyati falls to the 
share of a different co-sharer, the Raiyati would 
be binding on the latter where the land has been 
valued on the basis of the rent paid in respect 
of them. (Milter and Ahmad, JJ .) Amulya 
Kumar v. Purnachandra. 52 C.W.N. 364. 

- Partition proceedings commenced and con¬ 
cluded without impleading certain co-sharers and 
their mortgagees in possession—Subsequent suit by 
usufructuary mortgagee for possession when he 
was dispossessed as a result of the allotment of 
shares in partition proceedings — Maintainability — 

Ss. 27 and 99— If bar. 

A mahal comprised several villages. Defend¬ 
ants 22 to 24 were the proprietors of village B 
among them. Defendants 1 to 20 were the pro¬ 
prietors of the other villages in the Mahal. De¬ 
fendants 22 and 23 executed a usufructuary mort¬ 
gage in favour of plaintiff and his father in res¬ 
pect of their eight annas share in village B, and 
plaintiff and his father were in possession of the 
share in the village. The owners of the other 
villages in the mahal commenced partition pro¬ 
ceedings which concluded without the plaintiff or 
defendants 22 to 24 being parties to the partition. 
Persons to whom village B was allotted dispossess¬ 
ed the plaintiff who then filed a suit for possession 
of the eight annas share in the village B. 

Held, the partition proceedings did not affect 
the rights of the plaintiff or defendants 22 to 24 
and, neither S. 27 nor S. 99 of the Bengal Estates 
Partition Act operated as a bar to the plaintiff’s 
suit. ( Sinha and Reuben, JJ.) Medni Prosad 
v. Matadin Panda. 225 I.C. 244=12 B. R. 
582=1946 Pat. (Rul.) 311=A.I.R. 1947 Pat. 
377. 

- Partition — Scope—Civil Court partition — 

Distinction—Effe i 1 n tenants of estate. 

There is a ve* v imponant difference between a 
partition under the Bengal Estates Partition Act 
and a partition bv the. Civil Court. In the tor- 
mer the tenants of the sharers get notice while in 
the latter they do not and are not parties to ihe 
proceedings in Court an! hence the tenants wo^.d 
not be affected by a Civil Court partition. (Metc- 
dith and Ray, JJ.) Maharaj Singh v. Rat 
Ananth Nath Bose. 25 Pat. 199=13 B.R. 
54= (1946) P.W.N. 52=A.I.R. 1946 Pat. 292= 
227 I.C. 413=1947 Pat. (Rul.) 18. 

-Scope—Proceedings under C. P. Code— 

Applicability—Injunction—Jurisdiction of Estates 
Partition Court. See C. P. Code, O. 39, R. 1. 
13 B.R. 32. 

-S. 5— Partition of small estate—Princi¬ 
ples to be followed—Partition by Collector , and 
approved by Collector—Confirmation by Commis¬ 
sioner — Revision—Interference by Board of 
Revenue. 

It is impossible in a partition case to give satis¬ 
faction to all the different parties, when the es¬ 
tate itself is small and the interests of the parties 
too are small. The Partition Officer can only 
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make the best possible division in the circumstan¬ 
ces of the case, and when he has done so and 
the Collector has approved the batwara, and the 
Commissioner also has gone into the matter care¬ 
fully and in detail, the Board will not be justified 
in interfering in revision with the partition so 
effected and approved. ( Godbole.) Brij Kishore 
Narain Singh v. Jagdish Narain Singh. 13 
B.R. 304. 

-—S. 7 (2)—Applicability—Suit to declare 

partition proceedings invalid—Failure to object 
to Collector before proceedings were recorded — If 
bar to suit. 

S. 7 (2) of Bengal Estates Partition Act has 
no reference at all to a suit for a declaration that 
the batwara proceedings are without jurisdiction. 
Such a suit is not rendered incompetent because 
of a failure to raise objections before the Collec¬ 
tor before he records proceedings under S. 29 of 
the Act. S. 7 (2) only refers to objections be¬ 
fore the Collector, and under it, the Collector shall 
not admit such an objection unless raised before 
he records proceedings under S. 29. S. 7. (2) 
does not mean that no Court shall entertain a suit 
for a declaration that the proceedings are with¬ 
out jurisdiction unless the point was taken before 
the Collector recorded proceedings under S. 29. 
(Sen, J.) Sushil Kumar Ray v. Harendra 
Nath. 4 D.L.R. (Cal.) 153. 

— S. 25 (b)— Scope of—Suit for declaration 
that batwara proceedings are without jurisdiction — 
If barred. 

S. 25 ( b) of the Estates Partition Act does not 
bar a suit for a declaration that batwara proceed¬ 
ings are without jurisdiction and invalid. All 
that S. 25 lays down is that the institution of 
such a suit shall not ipso facto effect a stay of the 
batzvara proceedings; but it does not follow that 
the granting of a decree declaring the proceedings 
to be without jurisdiction would be completely 
ineffectual. (Sen, J.) Sushil Kumar Ray v. 
Harendra ^Nath. 4 D.L.R. (Cal.) 153. 

7 ^ * 21—Duty of partition officer in assess¬ 

ing costs Private arrangement between Parties — 
If to be taken as binding arrangement . 

The partition officer has to assess and realize 
costs according to the Act and the rules made 
thereunder. He is not bound by any private ar¬ 
rangement as to payment of costs which the 
various shareholders, mokarraridars or proprietors 
might come to amoung themselves. His action 
; r by any such arrangement. 

13 B R 298 Eibi ^ NNA v ’ VlDYA Pati Kuer. 

j^di lt: Powr of Balwara officcr to chan9 * 


VIIUU 


A . t~, ^ U1 ine Bengal ust. ramu 

. ie . Batwara officer is empowered 
change the original kistbandi dates fixed for 1 
payment of the land revenue at the time of 1 
Permanent Settlement. ( Manohar Loll and Ran 

szvamt JJ.) Shaik Ulfat Hussain t/. 
KAM Dokanta. A.I.R. 1948 Pat. 422. 

S. 99 —A pplicability—Cultivating 


granted to tenant by co-sharer. 

^; V- °J the Estat , es Partition Act should be 
very strictly construed, in so far as it is sought 
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BEN. EST. PARTITION ACT (1897), 
S. 99. 

to apply its provision to the detriment of the 
interest of a cultivating raiyat. In. terms it 
only relates to a case in which a proprietor has 
created a patni or other tenure in respect of his 
share of the estate or a portion of his share of 
the estate or has created an encumbrance in res- | 
pect of such share or portion of a share. The 
section can, therefore, have no application to a 
cultivating lease granted to a tenant by a co¬ 
sharer in exclusive possession of a mouja.^ Ac¬ 
cordingly the co-sharer to whom the mouja in 
question subsequently falls on partition cannot 
disregard the lease and obtain khas possession 
of the land. ( Edgley and Blank , JJ.) Guru 
Charan Gope v. Rajendra Mohan Roy. 52 C. 
W.N. 8. 

- S. 99 —Scope and effect— Mortgage 

charge—If automatically transferred to share al¬ 
lotted to mortgagor on partition. 

S. 99 of the Bengal Estates Partition Act has 
not got the effect of transferring the mortgage 
charge to the share allotted to the mortgagor on 
partition. The section merely lays down what the 
rights of an incumbrancer will be. It does not 
operate automatically to dispossess the incum¬ 
brancer if he does not voluntarily give up posses¬ 
sion. ( Reuben , J.) Siram Mahto v. Emperor. 
229 I.C. 451=1947 Pat. (Rul.) 250=13 B.R. 
378=A.I.R. 1948 Pat. 75=48 Cr.L.J. 386. 

■-S. 119—Jurisdiction of Civil Court 

When ousted. [See Q.D. 1941-1945, Vol. I, 
Col. 208.] Bimalendu Roy v. Shebaits of 
Deity Gopal Deb. I.L.R. (1945) 1 Cal. 466= 
80 C.L.J. 252=A.I.R. 1946 Cal. 480. 

-S. 119—Scope and effect of—Land pur¬ 
chased by co-sharer proprietor in execution of 
decree against occupancy tenant—Allotment as 
bakasht to another co-sharer proprietor—-Subse¬ 
quent purchaser from former co-sharer—Right to 
claim possession as successor to occupancy raiyat. 
See Bihar Tenancy Act, S. 22 (2). 224 I.C. 
92. 
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BEN. FINANCE (SALES TAX) aCI 
(1941), S. 6 . 

Quaere: Whether the Board has really any 
power to revise orders under the Bengal Ferries 
Act even in cases where has been want of juris¬ 
diction? (Lee) Guru Sahai Lall v. Raghu- 

bans Prasad Singh. 13 B.R. 344 ; . # 

_Ss. 24 and 26— Scope—Provision in lease 

for its cancellation if lessee charged higher tolls 

— Lessor's right to cancel lease. . . . 

Ss 24 and 26, Ferries Act, provide criminal 
liability of the lessee who breaks the conditions 
which make him liable to convictions under S. 
24 and do not at all abrogate the rights and obli¬ 
gations of the parties which have been already 
entered into by the agreement under which the 
lease was granted. Where in the lease itself there 
is a clear stipulation that it is liable to be deter¬ 
mined or cancelled if the lessee charges tolls higher 
than he is lawfully entitled to, the lessor is enti¬ 
tled to cancel the lease according to the tenns ot 
the lease. (Manohar Lall and Ramaswami , JJ.) 
Bansi Ram v. Commissioner of Daudnagar 
Municipality. A.I.R. 1950 Pat. 31. 

BENGAL FINANCE (SALES TAX) ACT 
(VI OF 1941), S. 2 (h )— te Sale price”—Whe¬ 
ther includes sales tax realised from buyer. 

The “sale price” as defined in S. 2 ( h ) of the 
Bengal Finance (Sales Tax) Act, includes any 
amount charged and realised separately from the 
buyer by the dealer as sales tax. ( Harries , C.J. 
and Chakravartti , /.) Bata Shoe Co., Ltd. v 
Member, Board of Revenue, West Bengal. 53 

C.W.N. 278. _. . j j 

_S. 4 (1)— Gross turnover—If includes 

sales tax realised from buyer. 

Under S. 4 (1) of the Bengal Finance (Sales 
Tax) Act the “gross turnover” has to be ascer¬ 
tained by taking the aggregate of the amounts 
of sale prices and parts of sale prices received by 
the dealer with the inclusion of all amounts 
charged and realised as “sales-tax” by the dealer 
during the period in question. ( Harries , C.J . 
and Chakravartti , J.) Bata Shoe Co., Ltd. v. 
Member, Board of Revenue, West Bengal. 

53 C.W.N. 278. 

Ss. 4 (5) (a) and 7 —Applicability 


•Chap. VI— Entries in barwards— Pre¬ 
sumption of correctness. 

Ordinarily no presumption of correctness at¬ 
taches to an entry in the record prepared in a 
collectorate partition proceeding,, though, undoubt¬ 
edly, the entry in the barward is admissible as a 
piece of evidence, to be considered along with the 
other evidence, such as the khatian and the oral 
evidence in the case. (Reuben, J.) Siram Mah- 
to v. Emperor. 229 I.C. 451=1947 Pat. (Rul.) 
250=13 B.R. 378=A.I.R. 1948 Pat. 75=48 
Cr.L.J. 386. 

BENGAL FERRIES ACT (I OF 1885), Ss. 
7 and 8—Ferry—Exercise of—Recognition by 
Government—Effect. See Grant—Ferity. I.L. 

R. (1949) Cut. 465. 

—- Ss. 16 and 22 —Scope—Ferries—Nature 

and incidents of—Law as to. See Ferries— 
Right of. I.L.R. (1949) Cut. 465. 

-- S. 17— Revision—Order of compensation — 

Jurisdiction of Board to interfere. 

The Board of Revenue will decline to interfere 
in revision with an order of compensation under 

S. 17 of the Bengal Ferries Act which is equita¬ 
ble, merely on the ground of defect of law. 


Dispensing chemist—Gross turnover exceeding 
Rs. 10,000— Liability to take out registration cer¬ 
tificate. 

S. 4 (5) (a) of the Bengal Finance (Sales 
Tax) Act applies to a dispensing chemist whose 
gross turnover exceeds Rs. 10,000 during the 
year preceding the commencement of the Act. 
Consequently he is liable to pay tax under S. 4 
and, therefore, is bound to apply for and take out 
a registration certificate under S. 7 of the Act. 
(Gentle and Das , JJ.) North Bengal Stores, 
Ltd. v. Member, Board of Revenue, Bengal. 
I.L.R. (1946) 2 Cal. 425. 

-S. 6, and Sch., Item No. 16— Applica¬ 
bility—Handloom woven cloth subjected to needle 
work—If exempt from sales tax. 

The exception with respect to handloom-woven 
cloth provided for in S. 6 coupled with Item 16 of 
the Schedule of the Bengal Finance (Sales Tax) 
Act, applies only to handloom-woven cloth which 
is sold in the same state in which it is when finish¬ 
ed and removed from the loom. _ It does not apply 
to that cloth where its value is increased by other 
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BEN. FINANCE (SALES TAX) ACT 
(1941), S. 20. 

work being carried upon it, whether it be by hand 
or machinery in the way of embroidery, tapestry 
or the like. (Gentle and Das, JJ.) Ishwar- 
das Kapoor & Sons v . Member, Board of Reve¬ 
nue, Bengal. I.L.R. (1946) 2 Cal. 395=50 
C.YV.N. 622. 

-S. 20— Revision application to Board — 

Right of petitioner to be heard. 

Having regard to sub-S. (5) of S. 20 of the 
Bengal Finance (Sales Tax) Act, the Board of 
Revenue cannot reject an application for revision 
under that section without a hearing being granted 
to the petitioner although it can accede to the 
petition without the petitioner being given an op¬ 
portunity of being heard. ( Gentle and Das, J J.) 
Ishwardas Kapoor & Sons v. Member, Board 
op Revenue, Bengal. I.L.R. (1946) 2 Cal. 
395=50 C.YV.N. 622. 

-S. 21 —Application under — Limitation — 

Exclusion of time requisite for obtaining copy of 
order of Board of Revenue—Limitation Act, S. 
29. 

In computing the period of limitation for an 
application under S. 21 of the Bengal Finance 
(Sales Tax) Act, to require the Board to state 
a case, the time requisite for obtaining a copy of 
the order of the Board of Revenue should be 
excluded as provided in S. 29 of the Limitation 
Act. [1929 Lab. 170, appl.] {Chatterjee, J.) 
India Ice and Cold Storage Co., Ltd. v . Mem¬ 
ber, Board of Revenue, West Bengal. 53 C.W. 
N. 191. 

-S. 21— High Court—Judge sitting on 

Original Side. 

An application for statement of case to the 
High Court under S. 21 of the Bengal Finance 
(Sales Tax) Act need not be moved on the Ap¬ 
pellate Side. The Judge sitting on the original 
side to whom the Chief Justice has assigned the 
matter is the “High Court” and it is for him to 
hear the application and to order the statement 
of the case as contemplated by S. 21 (3) of 
the Act. {Chatterjee, J.) India Ice and Cold 
Storage Co., Ltd. v. Member, Board of Reve¬ 
nue, West Bengal. 53 C.YV.N. 191. 

-S. 21 —Jurisdiction of High Court—Na¬ 
ture of. 


The jurisdiction conferred upon the High Court 
by S. 21 of the Bengal Finance (Sales Tax) Act 
js a special jurisdiction and forms no part of the 
S 0U r^ S P^inal or Appellate Jurisdiction. 152 
£• 546. 50 I A. 227, 62 C. 671, appl. 49 Boni.L. 
K. 893, Ref.J {Chatterjee, J.) India Icf. and 
Cold Storage Co., Ltd. v. Member, Board of 
Revenue, YVest Bengal. 53 C.W N 191 
BENGAL FOOD ADULTERATION ACT 

( YJ °F l 919) ’ S 6 (1) ( v )— Scope—If cavern ' 
ed by S. 5 (1) (b). 

S. 6 (1) {v) of the Bengal Food Adulteration 
Act Is a distinct and separate section and it prohi¬ 
bits a person from storing or keeping for sale 
mustard oil unless it is derived exclusively from 
mustard seeds. It is not a section which is 
governed by S. 5 (1) (6) of the Act. (Sen 
and Chunder, JJ.) S. N. Roy v. Shyam 
Sunder. 85 C.L.J. 229=5 D.L.R. (Cal.) 77= 
4 A.I.Cr.D. 275= A.I.R. 1950 Cal. 303=51 Cr 
L.J. 1149. 


BEN. GEN. CLAUSES ACT (1899), S. 28. 

BENGAL FOOD GRAINS CONTROL 
ORDER (1945), S. 2 (c) — Powdered rice—If 
"food grain” — By-product—Meaning of. 

As powdered rice is neither unhusked or 
husked rice nor a by-product of either of them, 
the commodity does not come within the defini¬ 
tion of the word “food grain” in Cl. 2 (c) of 
the Bengal Food Grains Control Order, 1945. 
Powdered rice is produced by grinding grains of 
husked rice. It could well be described as a 
product of rice, but not as a by-product, (t.e.) 
as a secondary product produced in the course of 
the production of some other commodity which is 
the primary object of the process of manufac¬ 
ture. {Harries, C.J. and Bose, J.) Superinten¬ 
dent, Legal Affairs, YVest Bengal v. Kunja 
Lal. A.I.R. 1950 Cal. 573. 

--S. 3 (1)— Dealer charged with con¬ 
travening provisions—Proof required of prosecu¬ 
tion. 

Where a dealer is charged with contravening 
the provisions of S. 3 (1) of the Bengal Food 
Grains Control Order, the burden of proving that 
the accused is a person coming within the defini¬ 
tion of a “dealer’’ in S. 2 {b) of the order is on 
the prosecution. That involves the further conse¬ 
quence that the prosecution is bound to prove not 
only that he deals in the purchase or sale of food- 
grain or storing foodgrain for sale, but also that 
he is not a producer. The prosecution may 
succeed in showing that he is a dealer evep 
though he is a producer by further showing that 
the foodgrain in which he was dealing was not 
the foodgrain produced by himself. {Das Gupta 
and Lahiri, JJ.) Kalipada Nandi v. The State. 

5 D.L.R. (Cal.) 118=A.I.R. 1950 Cal. 427= 
4 A.I.Cr.D. 527. 

-S. 3— Offence under —Mens rea neces¬ 
sary. 

Para. 3 of the Bengal Foodgrains Control Order 
does not impose an absolute liability and the prose¬ 
cution must establish mens rea on the part of the 
accused. 

Flour which is unfit for human consumption does 
not fall within the ambit of the Food Grains Con¬ 
trol Order. If a dealer purchases or stores for 
sale flour which is declared as condemned, that is, 
flour unfit for human consumption, he does not 
commit an offence under para. 3 of the order 
merely because the flour on analysis is found to be 
genuine flour and fit for human consumption unless 
mens rea is shown. {Harries, C.J. and Blank, J.) 
Mil Azam Khan v. The King. 52 C.W.N. 
617=A.I.R. 1948 Cal. 287=49 Cr.L.J. 509. 

BENGAL GENERAL CLAUSES ACT (I 
OF 1899), S. 28 — Service of tiotice by regis¬ 
tered post—Endorsement of refusal neither signed 
nor supported by evidence — Presumption of service 
—If arises—C. P. Code, S. 115. 

No hard and fast rule can be laid down as to 
when the Court can accept service of a notice as 
sufficient, where the notice sent by registered post 
is returned unserved, but each case must depend 
on its own facts and circumstances. The pre¬ 
sumption to be drawn from S. 28, Bengal (general 
Clauses Act, is a rebuttable presumption, and 
where there is a specific denial of service, and the 
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BEN. HOUSE RENT CONT. ORD. (1942), 
Para. 10 (1). , 

endorsement of refusal is neither signed nor sup¬ 
ported by any evidence, it cannot be said that the 
Court acted in the exercise of its jurisdiction_il- 
legally or with material irregularity in decanin^ 
toehold that the notice was actually served. 
(Sharpe, J .) Sarat Chandra Haldar r. Ka- 
gendra Nath Haldar. 5 D.L.R. (Cal.) 35. 
BENGAL HOUSE RENT CONTROL 
ORDER (1942), Para. 10 (1) and (4)— lo 
the full extent allowable by the order" —Meaning 
of—Rent not enhanced by contract after 1st De¬ 
cember, 1941, nor settled by Rent Controller—Kent 
payable by tenant. 

The phrase “to the full extent allowable by the 
order” used in sub-paras. (1) and (4). of para. 
10 of the Bengal House Rent Control Order means 
that the tenant is to pay only the rent which was 
being paid on 1st December, 1941, plus twenty per 
cent, and not more in the case where, under a 
contract between him and the landlord entered 
into after 1st December, 1941, he had agreed to 
pay rent at a rate which exceeds twenty per cent, 
of the rent which was being plaid on 1st Decem¬ 
ber 1941. Under para. 10, he is not required to 
pay the excess over the said twenty per cent, in 
order to get the statutory protection from eviction. 
The effect is that the tenant must pay the rent 
settled by the Rent Controller or, the rent which 
he was to pay according to contract as the case 
may be, but in the last mentioned case, subject to 
the qualification that where, by a contract entered 
into after 1st December, 1941, he had undertaken 
to pay at a rate which is higher than twenty per 
cent, over the rent that was being paid on 1st 
December 1941, he need not pay what is in excess 
of the said twenty per cent, in order to get the 
benefit of the Bengal House Rent Control Order. 
Where, there is no contract after 1st December, 
1941, by which rent has been enhanced nor an 
order of the Rent Controller by which rent.has 
been settled, in order to get the statutory pro¬ 
tection from eviction, the tenant has only to pay 
at the rate which he was paying just before the 
notice to quit. (Mitter and Akram, JJ.) .Nanda 
Lal Roy v. Suresh Chandra. I.L.R. 

1 Cal. 211=222 I.C. 3=50 C.W.N. h 
Cal. (Rul.) 69=A.I.R. 1946 Cal. 113. 

- Para. 10 (1), Proviso (c )—“Cause which 

tnay be deemed satisfactory by the Court?* Mean- 

When proviso (c) to para. 10 (1) of ^ the 
Bengal House Rent Control Order speaks of any 
cause which may be deemed satisfactory by # the 
Court”, it does not speak of grounds for eject- 
• tnent as such, but merely of reasons by which the 
Court might be persuaded to pass a decree in 
spite of the order. ( Chakravartti, J.) Tarak 
Chandra De v. Asoke Prasanna Bal. 226 I. 
C. 53=1946 Cal. (Rul.) 330=A T " ^ ^ 
185=50 C.W.N. 750. 

1 -Paras . 10 (4) and 10-C —Application for 

rescinding ejectment decree—Tenant, if entitled to 

Period of grace for paying rent. • ^ 

A tenant who applies under para. 10-C of the 
Bengal House Rent Control Order for rescission 
of a decree for ejectment passed against him be¬ 
fore that section came into force, is entitled to 


BEN. HOUSE RENT CONT. ORD. (1942), 

Para. 10-A (2). , 

the period of grace of three months under para 
10 (4) of that order for payment of arrears ot 
rent. ( Mitter and Akram JJ.) Nanda Lal 
Roy v. Suresh Chandra. I.L.R. (1946) 1 Cal. 
211=222 I.C. 3=1946 Cal. (Rul.) 69—50 C. 

W.N. 171=A.I.R. 1946 Cal. 113. 

__p ar a 10 (a)— Application for permission 

to proceed with pending ejectment suit—Delay 
by Rent Controller—Permission given by District 
Judge-Plaintiff’s right to proceed with suit 

The plaintiff in a pending ejectment suit ap¬ 
plied to the Rent Controller for Passion to 
proceed with the suit under para. 10-A of the 
Bengal House Rent Control Order. As there was 
considerable delay by the .Rent Controller in de¬ 
livering judgment, the plaintiff moved the Dis¬ 
trict Judge who proceeded to decide the case in 
order to prevent further delay. In other words 
he constituted himself a Court , of first instanc 
and gave permission for the suit to proceed. 

Held, that when a complaint of de ay was made 
to the District Judge as an Appellate Court it 
did not entitle him to take the case out of the 
hands of the Court of first instance and decide 
it himself. The District Judge could only give 
or refuse permission on an appeal from a deci¬ 
sion of the Rent Controller, hut he could not do 
it as a Court of first instance. A decision given 
by the District Judge in place of the Rent Con¬ 
troller was no decision at all. That being so, 
there was no decision of the Rent Controller 
which would entitle the plaintiff to proceed with 
the suit. (Harries, C.J .) Manasha Charran 

Guha v. Bejoy Sankar Ghose. 52 C. W. in. 

17 ‘ - Para. 10-A (2) — Applicability—Decree for 
ejectment passed before 6th July, 1944, against 
tenant of shop room. 

Para. 10-A (2) of the Bengal House Rent Con¬ 
trol Order does not apply to a decree for eject¬ 
ment passed before 6th July, 1944, against a tenant 
of shop room. “House” as defined in the order 
as it stood before that date did not include a shop 
room and the order itself did not refer in any 
way to any suit for ejectment. Not only does 
para. 10-A (2) not apply to the above case, but 
it cannot possibly apply to any case whatever. 
Under the sub-pai#graph, the decree must be 
one passed on or.before the 6th July, 1944 and. it 
must be on any of the grounds specified in proviso 
(c) to para. 10 (1). As paras. 10 and 10-A 
have been enacted simultaneously and have come 
into force on the same day, that is the 6th July, 
1944, there could not possibly be any decree on the 
grounds specified in para. 10 (1), proviso (c), 
except in the wholly unlikely case where the 
decree was passed on the 6th July, 1944, and be¬ 
fore it was actually passed, the Court was appris¬ 
ed of the fact that the new provision, contained in 
para. 10, had come into force on that very date. 
Para. 10-A (2) is, therefore, a wholly purposeless 
enactment. . (Chakravartti, J.) Tarak Chandra 
De v. Asoke Prasanna Bal. 226 I.C. 53—A. 
I.R. 1947 Cal. 185=1946 Cal. (Rul.) 330=50 
C.W.N. 750. 

-Para. 10-A ( 2 )—“Grounds”—Meaning of. 

The word “grounds” in para. 10-A (2) of the 
Bengal House Rent Control Order .must be under- 
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BEN p HOUSE RENT CONT. ORD. (1942), BEN. IRRI. ACT (1876), S 79 

stood simply to mean the reasons for which the though be bad not pleaded them in his plaint 
Court may have passed a decree in spite of the because at the time when the suit for ejectment 
order, and not grounds for ejectment, strictly so was instituted, none of those pleas would have 
called. ( Chakravartti, J.) Tarak Chandra Df. been relevant. The language employed in the 
v. Asokf. Prasanna Bal. 226 I.C. 53=1946 con <duding portion of para. 

Cal. (Rul.) 330=A.I.R. 1947 Cal. 185=50 C to ena hb* him t,\ nic» 

W.N. 750. 


. , , - - - 1° is wide enough 

to enable him to raise the pleas mentioned in the 

provisos, and justice also requires that he should 

be offered the opportunity to raise those pleas and 


Para. 10-A (2 )—Grounds of decree for be offered the opportunity to raise those pleas and 
nt — Ascertainment—Reference to plaint — to substantiate them by evidence. (Mitter and 

Akram, JJ.) Nanda Lal Roy v. Suresh 
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Permissibility. I — *; Awim/n i\%jx w u suresh 

Para. 10-A (2) of the Bengal House Rent ' £ HANDRA - LL.R. (1946) 1 Cal. 211=222 I.C. 
Control Order speaks of “a decree or order made 3—1946 Cal. (Rul.) 69=50 C.W.N. 171=A.l! 
on any of the grounds specified in cl. (c) of the ^46 Cal. 113. 

proviso to paragraph 10 (1)." What is to be -Para. 10-C —Relief under—Application if 

ascertained is the ground on which the Court ( necessary. ’ 1 

passed the decree and not the ground on which the j Para. 10-C of the Bengal House Rent Control 
plaintiff claimed ejectment. Reference must, 1 Order requires a substantive application in the 
therefore, be made, if at all, to the judgment and suit itself before the Court can grant relief on 
decree and not to the plaint in the suit. ( Chakra- 1 the basis of that paragraph. That paragraph 

vartti, J.) Tarak Chandra De v. Asoke Pra- cannot be set up as a bar under S. 47 C P 

sanna Bal. 226 I.C. 53=1946 Cal. (Rul.) 330= Code, in execution proceedings. (Chakravartti 
A.I.R 1947 CaL 185=50 C.W.N. 750. £•) Tarak_ Chandra De v. Asoke Prasanna 

———(as amended in 1946), Cl. 10-AA— Bal. 226 I.C. 53=1946 Cal. (Rul.) 330=A 
Applicability—Suit for eviction after notice to I-R. 1947 Cal. 185=50 C.W.N. 750. 
quit of tenant from month to month. BENGAL IRRIGATION ACT’ (III OF 

Cl. 10-AA of the Bengal House Rent Control 1876), S. 3 (2)—'Village channel’—Canal water 

CJrder has no application to a suit for ejectment finding its way into channel by its ozvn momen- 

ot a lessee holding under a tenancy from month , turn. 

t0 I J] ont b a ^ter a valid notice to quit. The clause i Obiter :—The use of the word “led” in the 
applies to a suit or proceeding by a landlord for definition of “village channel” in S. 3 (2) of the 
eviction on the ground of non-compliance with ! Bengal Irrigation Act, seems to suggest that there 
the provisions of the order with regard to the should be a defined channel by and through which 
payment or deposit of rent. (Ellis, J.) Sabitri water is taken out from the canal to be passed 

~,/) ?9 A r B w m 227 i } ' C A* 2( £= 1946 ° T n to t, ! e fieIds concerned. If therefore the land 
r * of a 437—52 C.W.N. 13=A.I.R. 1947 slopes down towards the channel and the over- 

——Cl iftAA R r, , „ . u 'T a I Cr -° f thc canal finds its wa y into the 

cT-Tr/ to chan ? eI by its own momentum, the channel can- 

second appeal—Sustainability. , not be said to be a village channel within the 

■ *u ena 5 t ^nnot claim the benefit of Cl. 10-AA j definition. ( Blank and Chakravartti, JJ ) Kis- 

the Rpn^l W™.. D-* — • HORI RANJAN NaNDI 7/. PROVINCE OF BENGAL. 


of the Bengal House Rent Control Order m 
second appeal. (Ellis, J.) Sabitri SundAri v 

I C - 202=1946 Cal. (Rul.) 
437—52 C.W.N. 13=A.I.R. 1947 Cal. 244. 

• ' ^"*2 —“Order for recovery of pos- 

session —If means original order or order passed 


51 C.W.N. 458. 

•S. 79 —Assessment under — Validity- 


Con- 


in execution. 

uJd hC in Ph nara e Yfr H? ,?**%** ^Possession” | must be satisfied before the assessing 

Control OrZr °' C f he Bcng , al Housc Rcilt auth . or “y «n proceed to impose a rate under the 
v_A>nrroi Urcler, means an orimnnl nr/W ^ section Tbo ___ /*\ 


t - --- "***** irfiui.* r UIIUII y V/l/rr 

aitions—Basis on which assessing authorities 
acted—If material. 

The opening paragraph of S. 79 of the Bengal 
Irngation Act lays down two conditions both of 
which. must be satisfied before the assessing 
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control Order, means an original order for re- I section. The two conditions are- (1) that the 

a decree 0 paKed eS in°r _a > the natl,rc of V ? ater 1 ml,s ‘ bc water supplied through a village 

not include an d nrHpr T I™ c . Jc 1 S tmcnt -, 11 can- channel and used in an unauthorised manner; and 

sion made bv the irec . in ff dcl,v c r y of posses- (2) that it should not be jvossible to identify the 
sion made by the executing Court in execution person whose act or neglect had made the un- 

JJ) tZl 0T L T e f° n - (h A“ er a ” d Akr '""- aUth0riSed use ,I*> ssib 'e- The Section does not 
I.L R (1946) l Cal ?l l-o S ,o RE r SI A T" ” T C lcrc thc person, by whose act ot 

Wj N i ,f<= 1 « C.I,’ (Rul.) OfcA.pR. im ™“e"w'nttSed" un “"”' ,,cl1 ““ 

' ; 2 VS C St £& SS 32 

It would bc unreasonable to tie down ihn k i q oug ^ . and basis on which they acted at the 
lord to his plaint in an enquiry to 12liTf ,mf>os,nff the assessment. If they though! 
the Court on an application by the tZ A- uA i PC , rSOn w,,osc . act or "’hose negligence 
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BENGAL LANDLORD AND TENANT 
PROCEDURE ACT (VIII OF 1869), Ss. 66 
and 59— Sale of patni tenure—Effect of —Dar- 
patni interest — If automatically annulled. 

The effect of a sale of a patni tenure under S. 

59 of Act VIII of 1869 is not to wipe off auto¬ 
matically the darpatni interest. By S. 66 of the 
said Act, the auction-purchaser acquires only the 
‘ power to avoid the dar patni tenure, and that power 
he has to exercise by an overt act, if he wishes 
to wipe it off. 9 C. 683, foil. 58 I.A. 440, 

Disc. ( Mitter and Ahmad , //.) Provash 
Chandra Maluk v. Lokeswar Singh a. I.L. 

R. (1948) 1 Cal. 501. 

BENGAL LAND REGISTRATION ACT 
(VII OF 1876), S. 42 —Application for muta¬ 
tion in regard to Zamindari —Locus standi of pat- 
nidar to contest. 

A patnidar has got no locus standi to contest 

an application. for mutation of names in regard 

to a Zemindari property. ( Mukherjea and Ellis, 

//.) Jagatpat Singh v. Krishna Kamini. 

I.L.R. (1945) 1 Cal. 629=A.I.R. 1949 Cal. 
373. 

~-Ss. 42 and 47— Scope—Property left by 

will to one of two sons of testator—Probate taken 
out by legatee—Claim by other to half share on 
the ground that will is invalid—Procedure to be 
adopted by land registration officer. 

A grant of probate of a will to one of two 
sons to. whom the property is devised by the 
testator is noj conclusive of the fact that the 
property belonged to him; it does not in any way 
prejudice the rights of persons entitled t 6 the 
property; nor is it cortclusive on the question of 
inheritance. All that the person holding the pro¬ 
bate can claim is to have him recorded as the 
executor-manager of his own share in the estate. 
If he wants to turn out his brother who impeaches 
the .will and claims a share in it from his pos¬ 
session, he will have to go to the Civil Court and 
establish his title. (Lee.) Ghanshyam Mis'hra 
v. Ganesh Mishra. 12 B.R. 758. 

-S. 44 —Person obtaining possession as 

simple mortgagee—Name of—If can be regis¬ 
tered. 

Where possession of the claimant is only pos¬ 
session of the interest of a simple mortgagee, 
mutation of his name cannot be effected, even as 
the possessor of a simple mortgagee. ( Godbole.) 
Ramlaga'n Ray v. Kailash Prasad Singh. 12 

B.R. 716. 

7 -S. 44—Scope and effect—Mortgagee 

in possession registered as such—Effect on 
right of mortgagor—Owner to realize rent—Plea 
°f payment to mortgagor by tenant—Validity of as 
defence to suit by mortgagee. See Bihar Te¬ 
nancy Act, S. 60. 27 Pat. 521. 

--S. 51 —Sale of whole estate in execution 

' of decree against half-sharer—Delivery of pos¬ 
session and mutation without notice to the other 
sharer—Effect—Right of other to restoration of 
registration of half share. 

Where a whole tauzi is sold wrongly in exe¬ 
cution of a decree against the owner of a half 
share only and possession delivered to the pur¬ 
chaser of the whole estate and mutation effected 

, , Q. D .—16 
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with regard to the whole in the name of the pur¬ 
chaser without notice to the other half-sharer the 
proceedings are not binding on him. An applica¬ 
tion by the latter for restoration of his share to 
him and for registation of his name must be 
allowed. (Lee.) Mahomed Zainul Abdin v. 
Secretary of State. 12 B.R. 388. 

- S. 52 —Joint land owned by two brothers 

— hv hnth. to different vendees—Shares not 
specified—Absence of satisfactory evidence of 
shares or possession — Mutation—Proper order. 

Where each of two brothers had sold the com¬ 
mon land to different persons without specifying 
the extent of the shares they owned and sold to 
their vendees, and there is • no satisfactory evi¬ 
dence as to the shares or possession, the only 
practical course is to record the names of both 
vendees or sets of vendees in place of their 
respective vendors. (Lee.) Rajkumar Singh v. 
Ekramul Haque. 12 B.R. 648. 

• 

- S. 52 —Scope of inquiry—Question of 

succession to post of mutawali and possession — 
Summary and ex parte inquiry — Propriety. 

In cases of land registration which involve com¬ 
plicated questions about succession to the post of 
mutawalli and possession, it is not proper to dis¬ 
pose of the matter in a summary and ex parte 
way. (Houlton.) Ali Asghar v. Mahomed 

Mehdi. 13 B.R. 328. 

-Ss. 52 and 55— Scope — Question of title 

—Property surrendered by widow and possession 
surrendered—Widow supporting same—Claim to 
ownership by husband's brother under compromise 
—If can be gone into. 

Where in mutation proceedings a widow, who 
has surrendered possession of the properties to 
the opposite party supports the surrender and the 
possession of the opposite party, the matter is 
concluded so far as the Revenue Court is con¬ 
cerned. Her husband’s brother who claims to 
have acquired title to the property under a com¬ 
promise as owner, cannot get relief in mutation 
proceedings but must go to the Civil Court to get 
his title vindicated. (Godbole.) Bindhyachal 
Pande v. Babui Sheokumari Devi. 12 B.R. 
634. 

- S. 55 — Applicability—Disputed title and 

possession—Reference to Civil Court — Necessity. 

When there is no satisfactory evidence of pos¬ 
session in favour of either party, each of whom 
claims title to the property, and the case is not 
one in which the Land Registration Deputy 
Collector can suitably give a summary decision as 
to the right to possession, it is his duty to refer 
the matter to the Civil Court for determination 
under S. 55 of the Land Registration Act. 
(Lee.) Ramlagan Pandey v. Ramruch Singh. 
12 B.R. 57. 

-Ss. 55 and 62 —Decision of Civil Court 

on reference — Revision. 

The High Court should not ordinarily interfere 
under S s 115, C. P. Code, with the decision of 
the Civif Court in a reference made to it under 
S. 55 .of the Land Registration Act. (Mukherjea 
and Ellis, 77.) Jagatpat Singh v. Krishna 
Kamini. I.L.R. (1945) 1 Cal. 629=A.I.R. 

1949 CaL 373. 
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-S. 55— Duty of Collector — Rival clai¬ 
mants-—Title of both doubtful—Possession held by 
one—Reference to Civil Court — Propriety — Proce¬ 
dure. 

Where the title of two rival claimants is 
doubtful, but it is found that one of them is in 
possession, the duty of the Collector is to enter 
the name of the claimant who has j>ossession. He 
lias no jurisdiction to refer the matter to the 
Civil Court in such a case. (Szvancy.) Dhanu- 
shdhari Puri v. Ram Swarup Puri. 12 B.R. 
743. 

-S. 55 —Person in possession refusing to 

give up possession to persons entitled to shares — 
Remedy is to get share defined in Civil Court 
before applying for mutation. 

Where petitioners want to have their name 
recorded along with the name of the opposite 
party in respect of their shares, and the opposite 
party denies both their title and possession the 
remedy of the petitioners is to go to the Civil 
Courts to get their shares defined and get delivery 
of possession. Then they will be able to ap¬ 
proach the Land Registration Court for muta¬ 
tion. (Lee.) Harinandan Prasad Singh v. 
Rangraj Bahadur Singh. 12 B.R. 630. 

—--S. . 55 —Reference under—Scope of en¬ 

quiry by civil Court. 

Under S. 55 read with S. 59 of the Land 
Registration Act the civil Court to which a refe¬ 
rence lias been made has to determine the right 
to jiossession and the scope of the enquiry by it 
is much wider than an enquiry into the factum 
of possession. It may be that, as under the law 
all possession is an index of title, the person in 
possession may prove his title by the fact of his 
possession. But sometimes it may be that a tres¬ 
passer is in possession, or it may be that there 
has been a scramble for possession after fhe death 
of the propositus or the limited owner. In that 
case the civil Court may have to determine the 
question as to the right of possession with refe¬ 
rence to the title to the property. If the civil 
Court refuses to determine that question, the High 
Court may interfere in revision. (Sinha and 
Mukharji, JJ.) Ajhola Kuar v. Bal Kuar. 
26 Pat. 526=A.I.R. 1948 Pat. 382. 

' S. 74-A— Applicability—Closure of sepa¬ 
rate account—Condition precedent to. 

Action should not be taken under S. 74-A to 
close a separate account unless there is adequate 
reason to suppose that the separate account does 
not represent the existing facts. (Lee.) Gonar 
bAHi ^ Satyadeo Thakur. 12 B.R. 750. 

— S. 78—Object and scope—Vendee of pro- I 
pnetaryvights not getting himself registered as 

owner—Suit for rent—Maintainability—Right of 

registered proprietor to sue for rent after part- 

interest. SVe Bihar Tenancy Act 
S. 60. 26 Pat. 369. ' 


*-S; 85— Interference—Grounds for—Appli¬ 

cant guilty of fraud and dishonesty—Respondent 
agreeing to interference—Another interested Party 
not impleaded — Effect. 

Where the applicant has acted fraudulently and 
with dishonest motives, the Board of Revenue will 
not interfere in revision even if the respondent 
agrees, where another party interested in the pro- 
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j ceedings has not been made a party to the proceed¬ 
ings. (Lee.) Mathura Prasad Sahu v. Nitya 
Kumari. 12 B.R. 93. 

- S . 85— Jurisdiction of High Court — 

Order by Commissioner in appeal against Col¬ 
lector's order—Interference by Board — Appeal — 
Revision—Grounds of interference. 

There can be no appeal to the Board from a 
decision of the Commissioner passed in appeal 
against the decision of a Collector in a Land Re¬ 
gistration case. The Board can, however, revise 
the Commissioner’s order, if it is one without 
jurisdiction, or perverse or contains a material 
irregularity. (Godbole.) Shamlal Singh v. 
Bhup Rai. 13 B.R. 503. 

BENGAL LAND REVENUE ASSESS¬ 
MENT (RESUMED LANDS) REGULA¬ 
TION (II OK 1819), S. Z—Applicability- 
Accretions by alluvion to revenue free estates — 
Assessment of after 1847 and before 1935— Le¬ 
gality—Bengal Act IX of 1847. 

Alluvial accretions to a revenue free estate, 
which are outside the limits of such estate, cannot 
in law be assessed to revenue under the provi¬ 
sions of Bengal Regulation II of 1819 after the 
enactment of Bengal Act IX of 1847 by recourse 
to Ss. 1 and 6 of Act IX of 1847; and when the 
assessment proceedings came to an end before the 
expiry of the year 1935, the amendment of Act 
IX in 1936 cannot be availed of for the purpose 
of such assessment the amendment not being re¬ 
trospective. [64 I.A. 281, dist.] (R. C. Mitter 

and Roxburgh, JJ.) Khagenpra Nath Gangu- 
| ly v. Province of Bengal. 4 D.L.R. (Cal.) 
145. 

BENGAL LAND REVENUE SALES ACT 

(XI OF 1859) — Construction and scope — Arrear 

of revenue—Duty of Collector to give informal 

tion suo motu —Failure to note arrear on chalan — 

If ground for setting aside sale. 

The Bengal Land Revenue Sales Act is very 

stringent in its provisions and cannot and should 

not be liberalised, as it forms part of one whole 

Land Revenue svstem. 

• % 

There is no obligation on the Collector under 
the Act to give an applicant any information 
about arrears of revenue suo motu. The failure 
on the part of the Tauzi Muharrir to note the 
fact of the arrear on a certain chalan does not 
give an applicant any claim to have a revenue 
sale set aside on that ground a different considera¬ 
tions would, however, arise if the applicant had 
asked for information and the Muharrir had not 
given it or had given any wrong information. 
(Godbole.) Udit Choudhury v. Sri Kumar. 
(1947) P.W.N. 23. 

Revenue sale—Both co-sharers in default— 
Co-sharer purchasing at sale—Whether can be 
directed to re-convev to other co-sharer his share. 
See Trust Act, S. 90. 1 D.R. 3. 

- 11 hat passes at sale. 

At a revenue sale under the Rengal Revenue 
Sale Law, the interest that passes is not the in¬ 
terest of the defaulting proprietor, but the inter¬ 
est of the Crown subject to the payment of Govt. 

assessment. 54 I.A. 218; 18 C.W.N. 1281, 

ref. (Reuben and Narayan ; JJ.) Sailajanan- 
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da Pandey v. Lakhichand Sao. 30 P.L.T. 
388. 

— —Ss. 2 and 3— Revenue sale — Suit to set 
aside on ground that estate was not in arrears— 
Onus—Words “due” “kisht” and “instalment” in 
Collector’s account—Meaning of. 

In a suit to set aside a revenue sale on the 
ground that the estate was not in arrears, the 
onus is on the plaintiff to establish that the 
Collector’s revenue account is wrong. The words 
‘‘due”, “kisht” and “instalment” used in the 
Collector’s account, have no reference to the 
original Kishtbandi. The word “due” here means 
due as “arrears” (within the definition of S. 2 
of Act XI of 1859), and the word “kisht” or 
“instalment” means an instalment fixed for pay¬ 
ment of what has already become an “arrear” in 
the statutory sense. For facility of payment and 
convenience of accounting, the instalments are 
either one, two, or four in a year according as 
the annual revenue payable is less than Rs. 10 
or less than Rs. 50 or more. Accordingly, the 
year stands divided into two or four parts, and 
the kisht day or the latest day for payment of 
arrears fixed under S. 8 of the Act is the day 
with which the above division of the year expires. 
When any instalment of arrear remains unpaid on 
the said last day, the Collector • in his accounts 
shows the estate in arrear, not in the sense that 
the unpaid amount becomes an arrear on and 
from the day following the latest date, but be¬ 
cause the grace period allowed under the section 
for. payment of what* had become arrears had 
expired. ( Meredith and Ray, JJ.) Karu Singh 
v. Nathuni Lal. 12 B.R. 412=223 I.C. 442= 
1946 Pat. (Rul.) 202=A.I.R: 1946 Pat. 459. 

•— ;—Ss. 5 and 6—“Notification” under—If 
notice under S. 8, Land Revenue Sales Act, 1868. 
[See Q.D. 1941-1945, Vol. I, Col. 218.] Badri- 
narain v. Benimadho. 18 R.P. 153. 

-S. 6— Contents of Notification — Sale of 

share of estate—Revenue of entire estate—If 
must be stated in notification. 

Where the entire estate is not advertised for sale 
but only a share of an estate, it is not incumbent 
on the Collector to state in the notification issued 
under S. 6 of the Bengal Land Revenue Sales 
Act the revenue of the entire estate. The form 
of the Notification for sale given in the Revenue 
Sale Manual is a combined form for the sale of 
entire estates and also of shares. All the columns 
need not be filled up, but only those that may be 
appropriate to the case. Moreover, the form has 
no statutory force. All that S.. 6 requires is a 
correct specification of the share to be sold. 

* II.L.R. (1942) 1 Cal. 310, rel. on.] (M it ter 

and Blank, JJ.) Ramesh Chandra Ray v. He- 
mendra Kumar Ray. I.L.R. (1945) 2 Cal. 489 
=A.I.R. 1949 Cal. 519. 

—Ss. 6 and 33 — Object of notification ir— 
Incorrect specification of details—Power of Civil 
Court to set aside sale. 

Incorrect specification of some of the details in 
the notification under S. 6, Bengal Land Revenue 
Sales Act, is not per se such a misdescription as 
would entitle the Civil Court to set aside a sale 
under S. 33 of that Acf. The object of a notifi- 


BEN. LAND REV. SALES ACT (1859), 
S. 14. . . 

cation under S. 6 is obviously to appraise likely 
purchasers of exactly what is going to be sold 
and to ensure thereby reasonable competition 
amongst bidders in order that the defaulter may 
have a fair value for the property which, is 
sought to be sold. The rules and forms which 
have been prescribed by the Board of Revenue in 
this behalf have no statutory force but are in the 
nature of administrative behests and mere non- 
compliance with them is not sufficient to vitiate 
the sale. Whether the misdescription is such as 
would render the sale liable to be set aside de¬ 
pends on the particular facts of each case, the 
test being whether the specification of the pro¬ 
perty put up for sale is sufficiently definite for the 
purposes already mentioned. The Court has to 
see if the particulars given are sufficient to 
identify the property and give prospective bid¬ 
ders information as to what they were going to 
bid for. 42 I.A. 79 and 46 C.^V.N. 73, rel. 

on. (G. N. Das, /.) Nrisinha Kumar 
Sinha v. Shyam Sundar. A.I.R. 1950 Cal. 

196. „ , 

-S. 6— Scope—Non-compliance—Sale before 

expiry of 30 days after affixture of notification — 
If null and void. 

Under S. 6 of the Bengal Revenue Sale Law, 
thirty clear days must elapse between the date of 
affixing the notification in the office of the Col¬ 
lector and the date of the sale. In computing the 
period of 30 days, the date on which the notice is 
affixed and the date of the sale have to be excluded. 
But the fact that the sale is held before the expiry 
of 30 clear days as required by S. 6, does not 
render the sale a nullity. It is an irregularity to 
which S. 33 of the Act applies, rendering the 
sale liable to be set aside on grounds mentioned 
in S. 33. ( Mitter and Chunder, JJ.) Ananga 

Mohan Roy v. Kalidas Roy. 226 I.C. 393= 
1946 Cal. (Rul.) 375=A.I.R. 1947 Cal. 283. 

-S. 13—Advance payment of revenue by 

co-sharer of separate account—Appropriation 
towards default made by another co-sharer— 
Power of Collector. See Contract Act, Ss. 59 
and 60. 54 C.W.N. 946. 

-Ss. 13, 14 and 33 —Sale of entire estate 

without first putting up to sale separate account 
in arrears — Validity. 

A sale of the entire estate for the arrears due 
in respect of a separate account cannot he im¬ 
peached as a sale without jurisdiction, merely be¬ 
cause the defaulting share had not been first put 
up to sale as required by Ss. 13 and 14 of the 
Bengal Land Revenue Sales Act. Such a sale is, 
no doubt, illegal, but it is open to challenge only 
in the manner laid down in S. 33 of the Act. 
(Biswas, J.) Sabita Sikdar v. Sudhir Kumar 
Majumdar. 223 I.C. 414=1946 Cal. (Rul.) 
168=50 C.W.N. 419=A.I.R. 1946 Cal. 367. 

-S. 14 —Closure of separate accounts — 

Practice—Contemplated sale not taking place — 
Effect on such closure. 

There is no express provision in the Bengal 
Land Revenue Sales Act for the closure of all 
separate accounts. This is done in the Collecto- 
rate for the purposes of convenience, with a view 
to find out whether tne estate as a whole is in 
default or not. S. 14 of the Act merely directs 
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that the Collector will declare that the entire 
estate will be brought to sale if the co-sharers do 
not pay up the arrears in respect of the defaulting 
sharers. If in point of fact, the contemplated 
sale does not take place or is set aside in a com¬ 
petent proceeding, the effect of the declaration 
made by the Collector loses all its force and the 
parties are restored to the position which they 
occupied before the declaration was made by the 
Collector. Assuming there is a statutory justifica¬ 
tion for the closing of the separate accounts, such 
closure ceases to be effective if the contemplated 
sale never takes place. 44 C.W.N. 38, referred 
to. (Das and Das Gupta, JJ .) Rameswar Das 
v. Byomkesh Samanta. A.I.R. 1950 Cal. 186. 

-S. 14 —Phrase “amount of arrears due 

thereupon to the date of sale” — Interpretation. 

Act XI of 1859 proceeds upon the basis that re¬ 
venue is a first charge on the estate itself and the 
best way of realising it is by sale of the estate 
itself. There are, therefore, two considerations 
when the estate belongs to two or more proprietors: 
(0 that the proprietors, who had opened separate 
accounts, should not suffer for the default of their 
co-sharers and (it) that the security for Govern¬ 
ment demand on the estate, for which all the pro¬ 
prietors were jointly and severally liable accord¬ 
ing to their engagement in spite of the opening of 
separate accounts, should not be prejudiced. The 
equitable adjustment of these two is made by Ss. 
13 and 14 of the Act. Ss. 13 and 14 must there¬ 
fore be regarded as complementary to each other. 
So the word “due” in both those sections must be 
given the same meaning. 

As a separate account can be sold by the Collec¬ 
tor under S. 13 only when that account is in ar¬ 
rears in terms of S. 3, that is only when it re¬ 
mains in arrear at the kist date fixed under that 
section, the phrase “amount of arrears that may 
be due” occurring in that section must, therefore, 
have reference to the kist date notified under S. 3. 
The word “due” must mean therefore “due at the 
kist date mentioned in a notification issued by the 
Board of Revenue under S. 3”. For the reasons 
given above, the word “due” occurring in the 
first paragraph of S. 14 must have the same 
meaning, and so the phrase “amount of arrears due 
thereupon to the date of sale” in that section is 
equivalent to the phrase “amount of arrears due 
thereupon to the date of sale for which a sale 
under the Act could be held on that date." 

, Th e word “due” in S. 14 cannot therefore be 
interpreted in the sense of “due according to the 
‘doivl kistibandi of the Permanent Settlement of 
interpreted by S. 2 of the Act.” Even if this is 
the correct interpretation of that phrase, it would 
not be a case of an absence of jurisdiction on the 
part of the Collector, but it would be one of sub¬ 
stantial irregularity in the exercise of his juris¬ 
diction, if he did not stop the sale when the bid 
covered the amount of arrear mentioned in the 
notification issued under S. 6 but did not cover 
the further amount that fell due in terms of the 
dowl kist up to the date when the sale was actually 
held by the Collector. (Mitter and Blank, JJ.) 
Ramesh Ciiandra Ray v. Hemendra Kumar 

Ray. T.L.R. (1945) 2 Cal. 489=A.I.R 1949 

Cal. 519. 
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-Ss. 14 and 53— Rights of purchaser of an 

entire revenue paying estate who himself is a de¬ 
faulter. 

The purchaser of an entire revenue paying es¬ 
tate in a sale under the provisions of S. 14 of 
the Bengal Land Revenue Sales Act, who him¬ 
self is a defaulter, but who had opened a separate 
account, does not acquire the estate free from en¬ 
cumbrances and has no right to avoid under-tenures. 
(Mitter and Sharpe, JJ.) Jahar Lal Das v. Ji- 
tendra Nath. 52 C.W.N. 466=A.I.R. 1948 
Cal. 296. 

- S. 26 —Gross carelessness of proprietor re¬ 
sulting in mistake — Sale—If can be set aside. 

It is no doubt true that the Board frequently 
orders the setting aside of sales caused by the 
mistakes of proprietors or their agents, e.g., mis¬ 
takes in chalans, or money order forms, etc., men¬ 
tioning the wrong tauzi number or wrong amount, 
when such mistakes are not through gross care¬ 
lessness. But when the proprietors, all males, 
have been guilty of gross carelessness and there 
is no question of any Government servant being 
concerned and there is no extenuating circum¬ 
stance, it is not fair to the bidders at the land 
revenue sale to set aside the same when it has 
been caused by the gross carelessness of the pro¬ 
prietor himself. (Lee.) Rampari Kuer v. Dalit 
Ram. 13 B.R. 303. 

-S. 26— Hardship—Setting aside sale on 

ground of—Party not guilty of negligence — Pro¬ 
perty sold for inadequate price. 

When there has been no negligence on the part 
of the applicant, and when the property is found 
to have been sold for an inadequate price, the sale 
can be set aside on the ground of hardship, espe¬ 
cially, when the applicant has been regular in the 
payment of revenue and the non-payment in time 
which gave rise to the sale was due to illness. 
(Swanzy.) Hoor Bibi v. Peari Mohan Prasad. 
12 B.R. 741. 


-S. 28 and Sch. A —Title of auction-pur- 

chaser—Date of vesting—Lease granted by pro¬ 
prietor after default and before sale—If binds him 
—Good faith—Onus f of proof — Purchaser, if can 
recover nazarana paid to proprietor. 

Under S. 28 of the Bengal Land Revenue Sales 
Act read with Sch. A, the title of the purchaser 
of an estate at a revenue sale relates back to the* 
date when default is made by the proprietor. A 
lease granted by the proprietor after the date of 
default and before the sale does not, therefore, 
bind the purchaser. Assuming that a bona fide 
lessee would be protected, the burden of proof is 
on the lessee to prove good faith both in him¬ 
self and the lessor. The purchaser is not entitled 
to recover the nazarana paid to the proprietor for 
granting the lease. (Henderson, J.) Surendra 
Narayan Sinha v. Pankoj Kumar Das. 50 C. 
W.N. 96==A.I.R. 1946 Cal. 258. 

" S. 33— Applicability—Revenue sale held 
wit ho u t j u risdiction. 

S. 33 of Act XI of 1859, implies only to cases 
where a sale has been “made contrary to the 
provisions of this Act,” which presupposes that 
the Act applied, but certain of its provisions had 
aot been complied with. The section has no 
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application to a case where there was no jurisdiction 
to hold a revenue sale at all. ( Blank and Chakra- 
vartti, JJ.) Birendra Nath Raha v. Mir Mah- 
bubar Rahaman. 51 C.W.N. 466=A. I. R. 
1947 Cal. 332. 

- -—S. 33—Bengal Land Revenue Sales Act 

(1868), S. 8—Relative scope and combined effect. 
[See Q.D. 1941—1945, Vol. I, Col. 227.] Badri- 
narain v. Benimadho. 18 R.P. 153. 

- S. 33—“ Ground ”— If includes reasons for 

ground of objection. 

The expression “unless such ground has been 
declared and specified” in S. 33 of the Bengal 
Revenue Sale Law do not include the reasons for 
the ground. The ground must be same in the ap¬ 
peal to the Commissioner and in the Civil Court; 
but the reasons given to sustain the ground of 
objection may be different. ( Mitter and Chunder, 
JJ.) Ananga Mohan Roy v. Kalidas Roy. 
226 I.C. 393=1946 Cal. (Rul.) 375=A. I. R. 
1947 Cal. 283. 


--—S. 33 —Substantial injury—When justifies 

setting aside of sale. 

In order that a sale may be set aside on the 
ground of substantial injury under S. 33, Bengal 
Land Revenue Sales Act, it must be established, 
first, that, there was substantial injury, and, 
secondly, that the substantial injury was due to 
the irregularity complained of. ( Mitter and Chun¬ 
der, JJ.) Ananga Mohan Roy v. Kalidas Roy. 
226 I.C. 393=1946 Cal. (Rul.) 375=A. I. R. 
1947 Cal. 283. 


. 33 —Suit to set aside sale of estate — 
tstate not in arrears—Jurisdiction of Civil Court. 

A suit to set aside a revenue sale upon the 
allegation that the sale was without jurisdiction 
as there was no arrear in fact for which the sale 
was held, is not excluded from the cognizance of 
the Civil Court by reason of this particular objec- 
hon not having been taken under S. 33 of the 
Bengal Land Revenue Sales Act in the appeal 
before the Commissioner. ( Manohar Lall and 
Ramaswami, JJ.) Shaik Ulfat Hussain v. 
Kali Ram Dokania. A.I.R. 1948 Pat. 422. 

7-S. 37 —Annulment of intermediate tenure 

by Purchaser—Suit by him for rent against under¬ 
tenants—Intermediate tenure-holder—If necessarv 
Party. 

The purchaser at a revenue sale cannot claim 
rent from the under-tenants until he exercises the 
option of annulling the intermediate tenure. Such 
option when exercised brings him face to face 
with the under-tenants and he becomes entitled 
to recover rent from the latter which fell due 
since the date of annulment. The intermediate 
tenure-holder whose interest has ceased by annul¬ 
ment need not be impleaded in a suit against the 
under-tenants for arrears of such rent. 58 I.A. 
440, 37 C.W.N. 866 and 50 C.W.N. 37, relied 
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When the purchaser of a superior interest be¬ 
comes entitled to annul an intermediate tenure, a 
demand of rent directly from an under-tenant in 
the presence of the tenure-holder by way of a 
certificate proceeding constitutes an effective elec¬ 
tion to annul the tenure. ( Chakravartti, J.) Ji- 
tendra Nath Mondal v. Jahar Lal Das. 50 
C.W.N. 37. 

- S. 37— Annulment of under-tenure by 

revenue-sale-purchaser—Land in possession of 
Receiver appointed by Court—Leave of Court—If 
necessary. 

No person with paramount title, whether a party 
or a stranger to an action in which a Receiver 
has been appointed by Court, can disturb the pos¬ 
session of the Receiver without the requisite leave 
or without an application to the Court appoint¬ 
ing the Receiver. 

Although the effect of the exercise of the 
option by a Revenue-sale-purchaser is to annul 
the under-tenures in the possession of the Re¬ 
ceiver and to put an end to such under-tenures, 

. the mere exercise of the option does not per se 
| disturb or interfere with the possession of the 
Receiver. No question of taking leave of the 
Court appointing the Receiver arises at that stage. 
It may be that when the purchaser after exercis¬ 
ing his option is brought face to face with the 
under-tenants and wants to realize rent from them, 
the leave of the Court appointing the Receiver 
may have to be taken. 

Even if the leave of the Court is necessary to 
exercise the option by the Revenue-sale purchaser, 
the absence of such leave does not affect the 
jurisdiction of the Court to entertain a suit al¬ 
though the leave of the Court has to be taken be¬ 
fore the suit is brought to a hearing. 10 C. 
1014 and 18 C.W.N. 289, dist. 46 C. 352, ref. 
(Das, J.) Najerali v. Baitulla Mondal. 53 
C.W.N. 214=A.I.R. 1948 Cal. 174. 

-S. 37 —Position of Purchaser — Annul¬ 


ment of under-tenure by him — Under-tenure 
in possession of Receiver—Leave of Court—If 
necessary—Suit by purchaser for rent — Interme¬ 
diate tenure-holders—If necessary parties. 

Under S. 37 of Act XI of 1859, the purchaser 
acquires the estate free from all incumbrances 
and becomes entitled to avoid and annul all under¬ 
tenures with certain exceptions specified therein. 
Such a purchaser acquires a paramount title to 
the estate that is sold. In order to annul an 
under-tenure, all that is necessary for the pur¬ 
chaser is to notify to the tenure-holder by an 
unequivocal act the intention to annul the tenure. 

Where the under-tenure is in possession of a 
Receiver appointed by Court, the mere exercise of 
the option to annul the under-tenure by the pur¬ 
chaser does not per se disturb or interfere with 
the. possession of the receiver. No question of 
takmg leave , of the Court appointing the receiver 
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option without the leave of the Court is not 
wholly ineffective to determine the tenure held by 
the receiver, as there is no statute law requiring 
such leave and it is a matter of procedure and is 
intended to maintain the dignity of the Court by 
which the receiver was appointed. 

The purchaser at a revenue-sale cannot claim 
rent from the tenants until he exercises the op¬ 
tion of annulling the intermediate tenure. Such 
option when exercised brings him face to face 
with the tenants and he becomes entitled to re¬ 
cover rent from the latter which fell due since 
the date of annulment. In a suit for rent by the 
purchaser, the intermediate tenure-holders whose 
interests have ceased need not be impleaded. 
(Das, J.) Najer Ali Mandal v. Baitulla 
Manual. I.L.R. (1948) 1 Cal. 286. 

-S. 37 —Purchaser at revenue sale — Posi¬ 
tion of vis-a-vis the intermediate tenure-holder 
—Right to rent — Date. 

In the case of a revenue sale, the intermediate 
tenures do not automatically fall through, but the 
purchaser has to exercise his option to annul the 
„ under-tenures and this can be done by notifying 
it to the intermediate tenure-holders. The pur¬ 
chaser can claim rent from the tenants holding 
tinder the tenure-holders only after the date he 
annuls the intermediate tenures. (Das, J.) Bha¬ 
rat Mandal v. Dabiruddin Sardar. 52 C.W.N. 
360. 

-S. 37— Scope — If subject to S. 53— Pro¬ 
prietor re-purchasing estate sold at revenue sale — 
What passes to him. 

S. 37 of the Bengal Land Revenue Sales Act 
is subject to S. 53 of that Act; in the case of a 
re-purchase by a prior proprietor of an estate 
from the purchaser at a revenue sale, the previous 
proprietor who so repurchases from a purchaser at 
the revenue sale does not acquire it free from all 
incumbrances, but only acquires it subject to all 
the incumbrances existing at the time of the sale 
and he does not acquire any rights in respect to 
under-tenants or raiyats which were not possessed 
by him at the time of the sale of the estate. 
(Reuben and Narayan , //.) Sailajananda 

Pandey v. Lakhichand Sao. 30 P.L.T. 388. 

-S. 37, Exception (2)—' Settlement*—If 

refers to the permanent settlement. 

The word ‘settlement’ in the words “at the time 
of the settlement” used in exception 2 to S. 37 
of the Bengal Land Revenue Sales Act, does not 
refer to the permanent settlement of Bengal but 
refers to the particular settlement or contract with 
the Government by which revenue was assessed 
upon the estate whenever that might have been 
made. In the case of a temporarily settled 
estate, if the continuity of the estate bad been 
maintained all through, the date of the settlement 
would be the date when the revenue was first 
assessed upon the temporarily settled estate. 

(Das, J.) Bharat Mandat, v. Dabiruddin Sar¬ 
dar. 52 C.W.N. 360. 

-S. 37, Excep. (4)— Tank in existence 

before creation of taluk—If protected. 

A tank which was in existence long before the 
taluk in question was created, is not protected 
by the 4th Exception to S. 37 of Act XI of 1859. 
41 I.C. 1, referred to. (Akram, C.J . and Amin 
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Ahmed, J.) Khairel Basar v. BadiAr Rah* 
man. 2 D.R. 239. 

-Ss. 53 and 37— Co-sharer purchaser hold¬ 
ing separate account—Power to annul encum¬ 
brance—Sale caused by his own default. 

Under S. 53 of the Revenue Sales Act, read 
with S. 37 as it must be, a co-sharer of an estate 
holding a separate account opened under S. 10 
or II, if he purchases the entire estate at a sale 
on account of its own arrears, whether a sale 
directed under S. 14 or a sale otherwise held, 
would acquire the estate free from all encum¬ 
brances and with power to annul under-tenures 
as provided for by S. 37, although the sale may 
have been caused by his own default. (Chakra- 
vartti, J.) Titf.ndra Nath Mondal v. Jahar 
Lal Das. 50 C.W.N. 37. 

■ • ■ l (V II OF 1868), S. 1 — Proprietor of 
tenure—If proprietor of an estate. 

Under the interpretation S. 1 of Act VII of 
1868, the word “proprietor” includes any tenant 
by whom any estate or tenure is held directly 
under the Government. Therefore there is no 
question that technically the owner of the tenure 
is to be called a proprietor for the purposes of 
revenue sale. This does not mean that the pro¬ 
prietor of a tenure is the same as the proprietor 
of an estate. The mere fact that a person is 
recorded as a proprietor or the dues are spoken of 
as revenue, would not go to show that the tenure 
has to be taken, for the purpose of land revenue 
sale, to be an estate. (Mookerjee and Chunder, 
JJ.) Kamdeb Das v. Manindra Nath Dinda. 
A.I.R. 1949 Cal. 652. 

-S. 1—“ Tenure ”— If includes raiyati hold¬ 
ing. 

The definition of “tenure” in the Bengal Act 
VII of 1868 is wide enough to include a raiyati 
holding. (Ellis and Amin Ahmed, JJ.) Mamina 
Bibi v. Fajleh Ahamad. 1 D.R. 65. 

- S. 1—' Tenure ’— Korfa interest held 

under raiyat. 

A korfa interest held under a raiyat is onot a 
tenure within the meaning of Act VII of 1868 
and as such a revenue sale of such interest is not 
possible under the Act. (Blank and Chakra- 
vartti , JJ.) Birendra Nath Raha v. Mir 
Mahabubar Raiiaman. 51 C.W.N. 466=A. 
I.R. 1947 Cal. 332. 

-Ss. 6, 7 and 33 —Misdescription in 

notices — Sale, if liable to be set aside. 

A revenue sale is liable to be set aside if the 
misdescription in the notices under Ss. 6 and 7 
of the Bengal Land Revenue Sales Act is such 
as to mislead intending purchasers as to what is 
going to be sold, and the misdescription prevents 
a sufficient number of intending purchasers from 
bidding at the sale and causes substantial injury 
to the plaintiff. (Ellis and Amin Ahmed, JJ.) 
Mahomed Chand Mia v. Mahomed Ali Mia. 1 
D.R. 75. 

- S. 11 — Occupancy jote held under Gov¬ 
ernment if saleable. 

An occupancy jote held directly under the Gov¬ 
ernment is a tenure within the meaning of Act 
VII of 1868 and is, therefore, saleable under 
S. II of that Act by the revenue sale procedure. 
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(Blank and Chakravartti, JJ.) Aparnacharan 
Mahajan v. Elahabux. I.L.R. (1947) 1 Cal. 
567=51 C.W.N. 292. 

-S. 12— Applicability—Under-tenures. 

The words “which have been imposed after its 
creation, or after the time of # settlement, which¬ 
ever may have last occurred” in the main provi¬ 
sion of S. 12 of Act VII of 1868, have refe¬ 
rence not to under-tenures but only to encum¬ 
brances and encumbrances falling outside the des¬ 
cription constitute exceptions to encumbrances 
which are extinguished upon a revenue sale. As 
regards under-tenures, exceptions are only those 
which come under one or other of the four 
exception clauses. S. 14,,which protects raiyati 
interests of a certain class, constitutes a kind of 
exception to both. ( Chakravartti and Ellis, JJ.) 
Prodyot Kumar Sen Gupta v. Nagendra 
Kumar. 52 C.W.N. 72. 

- -Ss. 12 and 14— Scope and effect — Pur¬ 
chaser’s right of ejectment—Persons holding 
under-tenure sold. 

The scheme of S. 12 read with S. 14 of Act 
VII of 1868, appears to be that the purchaser has 
first to annul under-tenures and thereupon he can 
eject all under-tenants, i.e., persons holding 
under the under-tenure annulled or other under¬ 
tenures held under that under-tenure. But if a 
person is a raiyat of the kind contemplated by 
S. 14, he cannot be ejected. If, however, the 
raiyati is held immediately under the under¬ 
tenure annulled, it comes also under Exception 
Thirdly, if it does not come exclusively there. 

(Chakravartti and Ellis, JJ.) Prodyot Kumar 
Sen Gupta v. Nagendra Kumar. 52 C.W.N. 
72. . 

—:—S. 12 —Suit by purchaser for . possession 
without annulling tenure — Maintainability. 

It is true that a purchaser at a revenue sale 
cannot eject persons found on the land unless he 
first annuls the tenure on the basis of which or 
under which they are there. But the purchaser 
can sue for possession joining both the persons 
holding immediately under the tenure sold and 
persons holding under them.. The institution of 
such a suit would be an effective election to annul 
the tenure. ( Chakravartti and Elks, JJ.) Pro¬ 
dyot Kumar Sen Gupta v. Nagendra Kumar. 
52 C.W.N. 72. 

■—.—S. > 12, Exception Thirdly —Protected in¬ 
terest — Conditions. . . 

In order that an etman or under-tenure right in 
land may be protected under the third exception 
to S. 12 of Act VII of 1868, it is not mere re¬ 
cognition that is sufficient but the recognition 
must be as a tenure bearing rent which is fixed 
for the period of settlement. The most impor¬ 
tant criterion of a tenure according to that Act 
is that it must be “transferable by grant creating 
the same or by the custom of the country”. 
From the mere fact that a portion of land has 
been transferred it is impossible to hold that 
either by the original grant creating the tenure 
or by custom the tenure is transferable. An 
entry in the Record of Rights with regard to an 
etman that the rent is “liable to be enhanced” 
shows that the rent could, be enhanced during the 
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currency of the present settlement. It cannot, 
therefore, be said to have been fixed for the period 
of settlement. ( Amiruddin Ahmed, J.) Manindra 
Nath v. Md. JanealAm Sadagar. 1 D.R. 32. 

-S. 12, Exception Thirdly — Requirements 

— JJnder-tenure, when protected. 

Under S. 12, Excep. 3 of the Bengal Land 
Revenue Sales Act, recognition of the under¬ 
tenure must be found from the records of the last 
temporary settlement then current and rent must 
be fixed under Chapter X, Bengal Tenancy Act. 
Where the notes made in the settlement proceed¬ 
ings of the current settlement as regards an 
under-tenure clearly show that, except for the 
purposes of S. 193, Bengal Tenancy Act, 
the Government recognised the under-tenure valid 
for all other purposes which would include the 
protection of the same on a revenue sale and 
further that the Revenue Officer, fixed rent for the 
currency of the said settlement, the under-tenure 
is protected under S. 12, Excep. 3 and cannot, 
therefore, be avoided and annulled. 47 C.W.N. 
241, overruled. ( Mookerjee and Chunder, JJ.} 
Kamdeb Das v. Manindra Nath Dinda. A.I. 
R. 1949 Cal. 652. 

- S. 12, Exception Fourthly — Tenant 

taking lease with improvements—If protected. 

The fourth exception to S. 12 of Act VII of 

1868 does not give protection to tenants Avho 

made no improvements themselves, but took a 

lease with tanks or buildings already existing. 

(Chakravartti and Ellis, JJ.) Prodyot Kumar 

Sen Gupta v. Nagendra Kumar. 52 C.W.N. 

72. . 7 f . 

- Ss. 13 and 37 —Estate distributed into 

two shares held by defaulting proprietor as 

separate entities—Purchaser at single sale—Rights 

of. 

A purchaser who purchases the only two shares 
of an estate, which were separate entities in the 
hands of the defaulting proprietor, upon the issue 
of a single notice under S. 6 of the Revenue Sale 
Law and at a single sale, does not purchase the 
whole estate as a single entity, and does not, 
therefore, become entitled to the rights provided 
for by S. 37 of the Revenue Sale Law. What 
was offered for sale and what was in fact sold 
was not the whole estate as a single entity but 
two separate shares which cannot by the sale 
merge into a single estate. 

There is no provision at all in the Revenue Sale 
Law which authorises the Collector to bring 
several defaulting shares to sale all at once, with¬ 
out following the procedure laid down in S. 13. 
In a case where there are separate accounts, the 
Collector must close the separate accounts before 
putting up to sale the estate as a whole and 
separate accounts, once created can disappear 
only when they have been so closed up. 46 C. 
W.N. 73 and 46 C.W.N. 540, ref. to. (Har¬ 
ries, C.J. and Chakravartti, J.) Gunendra Nath 
Mitra v. Bimal Kumar Hui. 53 C.W.N. 428. 

--— S. 17 — Service of notice under S. 7 of 

Public Demands Recovery Act—If operates as 
attachment. 

The service of a notice upon a certificate debtor 
under S. 7 of the Public Demands Recovery Act 
operates as arc attachment of the property in 
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question as contemplated by S. 17 of the Bengal 
Land Revenue Sales Act. A sale of that pro¬ 
perty while such attachment is subsisting is 
without jurisdiction and is, therefore, void and j 
inoperative. ( Ellis and Amin Ahmed, JJ.) 
Mahomed Esmile v. Rahamali Raj. 1 D.R. 1 . 

•S. 30 —Procedure for sale—Old and pre¬ 


sent Act. 

As S. 30 of Act VII of 1868 enacts that Act 
VII is to be read with and taken as part of Act XI 
of 1859 as modified by Act III of 1862, no dis¬ 
tinction can be drawn between the provisions of 
Act XI of 1859 and those of Act VII of 1868 
with reference to the procedure for sale and with 
reference to what constitutes arrears. ( Moo - 
kerjee and Chander, JJ.) Kamdeb Das v. Ma- 
nindra Nath Dinda. A.I.R. 1949 Cal. 652. 

BENGAL LAND REVENUE SETTLE¬ 
MENT REGULATION (VII OF 1882)— 

Scope of—Powers of the Collector under—Effect 
of S. 2 of Bengal Alluvial Land Settlement Act 
on such powers. See Bengal Alluvial Lands 
Settlement Act (XXXI of 1858), S. 2 and 
Bengal Regulation (VII of 1822), S. 9. 1949 

F.L.J. 255. 

-S. 9 — Entries in chitta— Evidentiary 

value. 

A chitta prepared in proceedings held under 
Regulation (VII of 1822) is certainly evidence 
of title and must be presumed to be correct at 
the date of its preparation. If the position indi¬ 
cated by the entries in the chitta can legally 
change, a subsequent entry is not necessarily 
wrong. ( Chakravartti and Ellis, JJ.) Prodyot 
Kumar Sen Gupta v. Nagendra Kumar. 52 
C.W.N. 72. 


--S. 9 —Entry under—Scope of its presump¬ 
tive value—Incorrectness of entry—If can be 
pleaded in defence. See Bengal Alluvial 
Lands Settlement Act (XXXI of 1858), S. 2 
and Bengal Regulation (VII of 1822) S 9 
1949 F.L.J. 255. 

“ Ss.^ 3 and 5 —Accreted land—Refusal 
by proprietors to take settlement—Government 
taking khas possession for certain period—If 

bound to offer fresh settlement on expiry of that 
Period. 

It is clear from the provisions of Ss. 3 and 5, 
Bengal Land Revenue Settlement Regulation, that 
the fact that the land is let out in farm or the 

^e land is taken in khas possession by 
the Government on the ground of the refusal of 
the proprietors to accept the jama fixed by Go¬ 
vernment does not take away the proprietary in¬ 
terest of the owners of the Asli land in the ac¬ 
creted land. That interest remains and all that 
the letting out in farm or the taking of khas 
possession by the government amounts to is that 
the land is managed by government on behalf of 
the proprietors. The fact that Malikana is paid 
to proprietors would make it quite clear that the 
proprietors of the Asli land have a proprietary 
interest in the accreted land which would render 
them liable to be called upon to accept or refuse 
a fresh settlement at the termination of the period 
during which the land is held either in farm or 
in khas. ( Sen and Chmder, JJ.) Satya Ki- 
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SHORE BANERJEE V. PROVINCE OF BENGAL A I 

R. 1950 Cal. 467. 

-—S. 10 (5 )—Government revenue — Perso¬ 
nal liability of proprietor — Beng. Public Demands 
Recovery Act, S. 3 (6) and Sch. I. 

There is nothing in S. 10 (5) of the Beng. 
Land Revenue Settlement Regulation to justify 
the view that the method therein mentioned is the 
only method open to government to realise its dues. 
The sub-section imposes a liability on the ‘interest 
and estate’ for the revenue but it does not say 
that this is the only liability. Further the arrears 
due constitute government revenue and 'they 
constitute ‘a public demand’ as defined in S. 3 (6), 
Beng. Public Demands Recovery Act read with 
Sch. I of the Act. A certificate under the last 
mentioned Act may be issued by the Collector for 
the recovery of such arrears and it may be exe¬ 
cuted in any of the ways mentioned in S. 14, 
(ie.), by attachment or sale of any property of 
the certificate debtor by his arrest or by the other 
methods mentioned therein. There is therefore 
no substance in the contention that the certificate 
debtor is not personally liable for the arrears of 
government revenue. (Sen and Chander, JJ.) 
Satya Kishore Banerjee v. Province of Ben¬ 
gal. A.I.R. 1950 Cal. 467. 

--—S. 10 (5 )—One person appearing and ac¬ 
cepting jama offered by Collector — If binds 
others — ‘Majority’—Meaning of. 

One person appearing and accepting the jama 
offered by the Collector binds the others by rea¬ 
son of the provisions of S. 10 (5) of the Beng, 
Land Revenue Settlement Regulation. The word 
‘majority’ in S. 10 (5) includes unanimity. If 
one person appears, the decision is unanimous and 
therefore it binds the others. 47 C.W.N. 730, 
foil. (Sen and Chunder, JJ.) Satya Kishore 
Banerjee v. Province of Bengal. A.I.R. 1950 
Cal. 467. 

-S. 14 (3)— Jurisdiction of Civil Court — 

Temporary settled estate — Accreted'• lands — 

Manner of assessment. 

Under S. 14.(3) of Regulation VII of 1822, 
the Civil Court is not competent to interfere with 
Tic determination of revenue by the revenue 
authorities or even to dispute the area found by 
them to be assessable to revenue. But where 
there is already a contract between the Govern¬ 
ment and the proprietors, or a grant by the 
Crown in favour of the proprietors, and the 
question that is raised by the plaintiff is whether, 
on the construction of that contract or grant, the 
proprietors are entitled to have revenue assessed 
on the accreted lands exactly in the same manner 
as in the case of asli lands, there is nothing in 
the Regulation which prevents the Civil Court 
* r ° m adjudicating on this point. (Mtikhcrjeo 
and Sharpe, JJ.) Nalint Krishna Ray v. 
1 rovincr of Bengal. l.L.R. (1946) 2 Cal. 14. 

?^ G ^J;x LOCAL SELF-GOVERNMENT 

n CT . OF 1885 >’ S - 20 and R. 103- 

rower of Board to contract—Contract not exe- 
cutccl in manner provided by rule—Enforceability. 
\f ce Q-D. 1941-1945, Vo!. I, Col. 233.] 
Barasat Basirhat Light Railway Co., Ltd. v. 
District Board, 24 Parganas. 225 I.C. 52 
1946 Cal. (Rul.) 287=A.I.R 1046 Cn 1 7 
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■S. 35-A —Provident Fund Rules, R. 5 -A 


Payment of additional Provident Fund — Discre¬ 
tion of District Board. 

Under R. 5-A of the Provident Fund Rules, 
the payment of additional amount of Provident 
Fund is absolutely at the discretion of the Dis¬ 
trict Board and the amount mentioned in the rule 
is not imperative if the District Board chooses to 
exercise the discretion. The Rule only fixes a 
maximum that could be paid. 47 C.W.N. 323, 
ref. to. (Lahiri and Guha , JJ.) Bhujagendra 
Bhusan v. District Board of 24 Parganas. 
A.I.R. 1950 Cal. 366. 


BEN. MONEY-LENDERS ACT (1933), 
S. 30. 

tive operation, the borrower has not to invoke 
the aid of that section for asking the Court to 
disallow capitalists’ commission. (Mitter and Ah¬ 
mad, JJ.) Nanilal Roy v. Raja Gopal Lal 
Roy. 52 C.W.N. 116=A.I.R. 1948 Cal. 154. 

-S. 30 —"Principal of the original loan ”— 


- S. 79—Scope—If must be read with 

S. 20. [See Q.D. 1941-1945, Vol. I, Col. 235.] j 
Barasat Basirhat Light .. Railway Co., 
Ltd. v. District Board, 24 Parganas. 225 I.C. 
22=1946 Cal. (Rul.) 287=A.I.R. 1946 Cal. 23. 

-S. 82—Guarantee to increase trading profit 

or to convert trading loss into trading profit—If 
authorised—Enforceability—Guarantee not sanc¬ 
tioned by specified authority—If en forcible 
against Board. [See Q.D. 1941-1945, Vol. I, 
Col. 235.] Barasat Basirhat Light Railway 
Co., Ltd. v. District Board, 24 Parganas. 225 

I. C. 52=1946 Cal. (Rul.) 287=A.I.R. 1946 
Cal. 23. 

--S. 138 —Rules applicable to all District 

Boards—Power of Local Government to frame. 

Under S. 138 of the Bengal Local Self-Gov¬ 
ernment Act, the Local Government may make 
rules applicable to all District Boards. The sec¬ 
tion does not contemplate rules being made for 
every District Board. ( Harries, CJ. and Mitter, 
L) Chairman of the District Board, Hoogh- 
LY v. Bagala Kumar Chatterjee. A.I.R. 1949 
Cal. 658=51 Cr.L.J. 33. 

—-—S. 138 (p) — Rules for melas other than for 
agricultural purposes—Power of Local Govern¬ 
ment to frame. 

Under S,. 138 (/>) of the Bengal Local Self- 
Government Act, the Local Government has power 
to make rules for the granting of licenses for 
melas or fairs other than agricultural fairs. 
{Harries, C.J. and Mitter, J .) Chairman of 
the Dt. Board, Hooghly v. Bagala Kumar 
Chatterjee. A.I.R. 1949 Cal. 658=51 Cr.L. 

J. 33. 

BENGAL MONEY-LENDERS ACT (VII 
OF 1933), Ss. 30 and 36—Effect of Act being 
in some measure invalid. [See Q.D. 1941-1945, 
Vol. I, Col. 247.] Bank of Commerce, Khulna 
v. Nripendra Nath Datta. 221 I.C. 449=1946 
F.C. (Rul.) 6=12 B.R. 208 (F.C.). 

-Ss. 30 and 33 — ff Principal of the loan ”— 

Meaninq of — Capitalists’ commission—If to be 

deducted. 

The definition given in the Bengal Money- 
Lenders Act of the words “principal of the loan” 
is the “amount actually advanced”. Therefore in 
determining the principal of a loan for the pur¬ 
pose of S. 30 of the Act, the amount held back 
by the lender or paid to him by the borrower on 
account of capitalists* commission is to be de¬ 
ducted from the amount mentioned as principal 
ln the document. \ 

Although S. 33 of the Act has no retrospec- 

Q.* D,—17 


Meaning of—Case where transaction cannot be 
re-opened by reason of S. 36 (1), proviso (1). 

The word “principal” in relation to a loan has 
been defined in S. 2 (16) of the Bengal Money- 
Lenders Act. It means the amount. actually ad¬ 
vanced, unless repugnant to the subject. In the 
case, however, where a transaction cannot be 
re-opened by reason of proviso (1) to S. 36 (1) 
of the Act the principal of the loan must be taken 
to be what is stated to be or treated as the prin¬ 
cipal in the document embodying the transaction 
which cannot be re-opened, and so “the principal 
of the original loan” for the purposes of S. 30 
of the Act must be taken to be that amount, 
though it may be that it represents the total of 
what had been actually advanced plus arrears of 
interest due thereon calculated in terms of the 
previous transaction then closed. (Mitter and 
Akram, JJ.) Pramatha Nath Roy v. Raja 
Prativa Nath Roy. I.L.R. (1946) 1 Cal. 305 
=81 C.L.J. 147=230 I.C. 191=1947 Cal. (Rul.) 
194=A.I.R. 1947 Cal. 134. 

-S. 30 —“Principal of the loan”—Meaning 


of—Transaction not liable to be re-opened by 
reason of S. 36 (1), proviso (1). 

If a mortgage transaction cannot be re-opened 
by reason of the provisions of proviso (i) to 
S. 36 (1) of the Bengal Money-Lenders Act, the 
principal of the loan must, for the purposes of 
S. 30 of the Act, be taken to be what has been 
treated as the principal of the loan in the instru¬ 
ment embodying that transaction. (Mitter and 
Akram, JJ.) Madhusudan Pal v. Jnanendra 
Nath Guha. 224 I.C. 575=1946 Cal. (Rul.) 
270=50 C.W.N. 726=A.I.R. 1946 Cal. 441. 

■Ss. 30 and 36 (1), Proviso —Principal 


of the loan—Meaning of. 

S. 30 must be read in appropriate cases with 
S. 36 of the Bengal Money-Lenders Act and 
where proviso (1) to S. 36 (1) comes into 
operation, the principal of the loan for all pur¬ 
poses will be the principal as stated in the agree¬ 
ment which cannot be re-opened. The word 
principal in S. 30 is to be ordinarily taken to 
mean the money actually advanced but when in 
a case where proviso (1) to S. 36 (1), protects 
an agreement the amount stated or treated as 
principal therein is to be taken as the principal. 
In this connection no distinction can be made 
between a suit by a lender and a suit or an appli¬ 
cation by a borrower. (Mitter and Chunder, JJ.) 
Durga Sankar Sukul v. Prafulla Chandra 
Nag. I.L.R. (1947) 1 Cal. 101=51 C.W.N. 
3o5=A.I.R. 1947 Cal. 294. 

Ss. 30, 36 and 38 —Validity so far as they 
effect claims on promissory notes—Government of 
India Act, S. 100 and Sch. VII, List I, Entry 
28; List II, Entry 27. [See Q.D. 1941-1945, 
Vol. I, Col. 249.] Bank of Commerce, Ltd., 
Khulna v. Kunja Behari Kar. 221 I.C. 351 
=1946 F.C. (Rul.) 1 (F.C.). 
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-S. 36 (1)— Suit under — Maintainability — 

Loan subsisting on 1st January, 1939, but satis- 
fictl on date of suit. 

The word “borrower’’ is descriptive. If t|ie 
relationship of the lender and borrower subsisted 
on the 1st of January, 1939, or thereafter, the fact 
that at the date of the suit under S. 36 (1) of the 
Bengal Money-Lenders Act the loan had already 
been satisfied would not make the suit not main¬ 
tainable, if it is otherwise maintainable. (Milter 
and A kraut, JJ.) Sashikumar Banerjee v. 
D. J. Hill. SO C.W.N. 375. 

-S. 36 (1) (c) and (d)— Relief without 

re-opening transaction—Power of Court to grant. 

S. 36 of the Bengal Money-Lenders Act docs 
not deal only with the re-opening of transactions. 
Even when the case is one which does not re¬ 
quire re-opening of any transaction, the Court 
can grant relief under S. 36 (1) (c) and (d). 

(Mitter and A kraut, JJ.) Sashikumar Baner¬ 
jee v. D. T. Hill. 50 C.W.N. 375. 

-S. 36 (1), Proviso (1)— Applicability — 

Consent decree. H 

S. 36 (1), proviso (i) of the Bengal Money- 
Lenders Act is not applicable to a consent decree. 
Such a decree can, therefore, be re-opened 
although passed beyond 12 years of the institu¬ 
tion of the suit under the section. ( Mitter and 
Sharpe, JJ.) Surendra Nath Chose v. Moti 
Lall Sen. 52 C.W.N. 112. 


BEN. MONEY-LENDERS ACT (1940), 
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a loan is incurred solely to be used for repay¬ 
ment of prior business loans or debts, the former 
loan would be regarded as a commercial loan 
within the meaning of the definition as given in 
, the Bengal Money-Lenders Act. ( Mitter and 
A kraut , JJ.) Nani Pada Saha v. Nilima Prova 
Nandi. 228 I.C. 503=1947 Cal. (Rul.) 103= 
51 C.W.N. 23=A.I.R. 1947 Cal. 19. 

-S. 2 (12) (d) (ii)— Loan advanced by 

Co-operative Society assigned to non-member— 
Nature of loan—If altered. 

A loan advanced by a Co-operative Society is 
excluded from the definition of loan given in the 
Bengal Money-Lenders Act. The nature of the 
loan is not altered by reason of the fact that the 
Society assigns its rights for the recovery of the 
loan to a non-member. The debt is transferred 
to him together with its attribute. (.Sen and Das, 
JJ.) Panchanan Banerjee v. Nirmal Chan¬ 
dra Lahiri. 50 C.W.N. 7. 

-S. 2 (12)—"Loan "—Unpaid purchase- 

money left with vendee for payment of perpetual 
annuity to vendor and his successors . 

A transaction by which a portion of the pur¬ 
chase money is left with the purchaser not for 
investment but for payment of a perpetual annuity 
to the vendor and his successors, cannot be said 
to be a loan as defined in S. 2 (12), Beng. M. 
L. Act. ( G . N. Das , J.) Bhupati Bhusan 
Tribedi v. Birendra Mohan Singha. I.L.R. 


-(X OF 1940)— If ultra vires. 

The Bengal Money-Lenders Act is infra vires 
the Provincial Legislature, in relation to all loans, 
save and except loans on promissory notes. 
(Mitter and Akram, JJ.) Sashikumar Baner¬ 
jee v. D. J. Hill. 50 C.W.N. 375. 

- If ultra vires— Loan on mortgage. 

In the case of a loan on a mortgage, the provi¬ 
sions of the Bengal Money-Lenders Act are not 
ultra vires, the Bengal Legislature, as money- 
lending, except on promissory notes is a Provin¬ 
cial subject (Item No. 27 of List II of the Gov¬ 
ernment of India Act). ( Mitter and Akram, JJ.) 
pRAMATHA NATH RoY V. PRATIVA NATH RoY. 

I.L.R. (1946) 1 Cal. 305=230 I.C. >>1=A. 

I. R. 1947 Cal. 134=1947 Cal. (Rul.) 194=81 
C.L.J. 147. 

-Validity of. See Government of India 

Act, Ss. 99 and 100 and Seventh Schedule 
Lists and Bengal Money-Lenders Act. 1947 
F.L.J. 34 (P.C.). 

-Validity of the enactment. See Govern¬ 
ment of India Act, Seventh Schedule, List 

II, Item 27.(1947) 2 M.L.J. 14 (P.C.). 
- S. 2 (4)— “Commercial loan**. 

Quaere: Whether a loan taken by two persons 
to finance a business owned by one of them is a 
commercial loan. (Das and Mookerjee , JJ.) 
Amar Krishna Addy v. Hrishikesh Banerjee 
4 D.L.R. (Cal.) 257. 

-—S. 2 (4)—Commercial loan—Decision- 

Considerations. See C. P. Code (V of 1908) 
S. 109. (1949) 2 M.L.J. 6 (P.C.). 

- S. 2 (4 )—“Commercial loan”—Loan in¬ 
curred when business is continuing for repaying 
debts. 

If at the time when the business is continuing 


(1948) 1 Cal. 492. 

-S. 2 ( 12 )—Transaction in form a lease 

—Whether in reality a loan. Sec I.L.R. (1945) 

2 Cal. 217. 

-S. 2 (13)—'* money-lender ”— Who is — 

Person lending money or paddy if taking bond 
therefor. 

Before a person who lends money can be held 
to he a “money-lender” as defined by S. 2 (13) 
of the Bengal Money-Lenders Act, it must be 
shown that his business is that of money-lending. 
The mere fact that he lends money or paddy to 
another or that he takes a bond for what he lends 
docs not make him, or indicate that he is, a money¬ 
lender. {/I. N. Sen , J.) Manindra Nath 
Layek v. Nani Gopal. 4 D.L.R. (Cal.) 269. 

-Ss. 2 (22)'and 36— Applicability — -*Suit 

la which this Act applies ”—“ Proceeding ”— 

caning of — Mortgage suit — Com¬ 
promise—Composite decree with provision fdtr 
instalments — Effect-Suit if pending thereafter — 
Applications for withdrawal of amount and for 

return of documents—Effect of. 

Where in a mortgage suit a composite decree is 
made in pursuance of a compromise entered into 
• .* Pities and recorded bv the Court, which 

contains in itself a pTcliminarv, final and supple¬ 
mental decree, the suit ends on the date of such 
ueciec; . e ^ ,a - there is a provision for pay¬ 
ment in instalments and that the payments directed 
)> the decree go beyond the date of the passing 
IV ^ decree does not keep the suit pending till 

j * or payment of the amount 

• 11 1 ereaft cr < there can be "no suit to 

o ? / 90 \ a Ppl‘ es ” within the meaning of 
. .* • T of the Bengal Money-Lenders Act 

tw Cn A n }* C rc S ar <kd as pending for purposes 
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0. 34, R. 5, C. P. Code, has no application to 
such a decree. Neither an application by the 
mortgagee to withdraw the amounts deposited in 
Court by the mortgagor in terms of the decree 
nor an application by the mortgagor for return of 
the title deeds can be considered to be ‘‘proceed¬ 
ings” within the meaning of S. 2 (22), and it 
cannot be said that by reason of such applications 
and the orders made thereon the suit is ‘‘pending” 
and that there is ‘‘a suit to which this Act 
applies,” for purposes of S. 36 of the Bengal 
Money-Lenders Act. 52 All. 363; 33 C.W.N. 
300; 49 C.W.N. 638; A.I.R. 1947 Cal. 270, 
dist.; A.I.R. 1943 All. 321; 50 Cal. 650; 43 
Bom.L.R. 90; 50 C.W.N. 102; 48 C.L.J. 357; 
56C.L.J. 187, ref.; 48 C.W.N. 85; 48 C.W.N. 
406; I.L.R. (1945) Nag. 643; A.I.R. 1944 
Oudh 111; 14 Pat. 488, rel. on. ( Das and 
Mookerjee, JJ.) Amar Krishna Addy v. 
Hrishikesh Banerjee. 4 D.L.R. (Cal.) 257. 

S. 2 (22) —Suit “pending” within the 

meaning of—Existence of right to obtain personal 
decree in mortgage suit on 1st January, 1939. See 
C. P. Code (V of 1908), S. 109. (1949) 2 M.L. 
J. 6 (P.C.). 

—- Ss. 2 (22) and 36 —Suit to which Act 

applies—-Application filed after 1st January, 1939, 
for review of order under S. 83, T. P. Act, 
passed before that date—If revives earlier pro¬ 
ceeding. [See Q.D. 1941—1945, Vol. I, Col. 
244.] Bhupendra Nath Ray v. Sushil Shan- 
dra. I.L.R. (1945) 2 Cal. 666. 

2 (22)— Suit to which Act applies — 
Application under O. 21, R. 90, C. P. Code — If such 
suit—Application, if revives execution case — Com¬ 
promise petition filed during pendency of applica¬ 
tion—Proceeding based upon that petition pending 
on 1st January f 1939— Such proceeding, if suit to 
which Act applies. 

An application under O. 21, R. 90, C. P. Code, 
cannot be a suit to which the Act applies within 
the meaning of S. 2 (22) of the Bengal Boney 
Lenders Act and it cannot have, if it is success¬ 
ful, the effect of making the execution case to 
which it relates such a suit when that execution 
case has terminated before the 1st January, 1939. 
An application by a judgment-debtor for setting 
aside a sale cannot be said to be either a proceed¬ 
ing for the recovery of a loan or for the enforce¬ 
ment of any agreement or security or for redemp¬ 
tion of any security within S. 2 (22) of the Act. 
Where after the confirmation of the sale an appli¬ 
cation under O. 21, R. 90, C. P. Code, was made 

by the judgment-debtor and when that application 
was pending a petition of compromise was filed 
in December, 1938, the terms of which werteS 
tiiat if the judgment-debtor paid a certain sum by 
tiie 15th March, 1939, the sale would be set aside, 
and the miscellaneous case started on the applica¬ 
tion under O. 1, R. 90 was adjourned to 16th 
March, 1939. 

Held, that even assuming that some proceeding 
based upon the petition of compromise, apart from 
the main proceeding under O. 21, R. 90 was 
pending before the Court on 1st January, 1939, it 
could not be a proceeding for the enforcement of 
any agreement or for the redemption of any secu¬ 
rity, and it could not, therefore, be a suit to which 
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the Act applies within the meaning of S. 2 
(22) of Bengal Money Lenders Act. ( Chakra- 
vartti, J.) Kalish Chandra Saha v. Bemola 
Sundary Dasya. 50 C.W.N. 359. 

-Ss. 2 (22) and 36 — Suit to which Act 

applies—Execution proceedings completed before 
ljf January, 1939— Decree unsatisfied on that date 
— Decree-holder obtaining rateable distribution for 
balance in another execution case pending on that 
date — Decree, if may be reopened. 

Where the execution proceedings in respect of 
a decree which was not fully satisfied on 1st 
January, 1939, were completed before that date 
and no part of them was pending on that date, 
the mere fact, that the decree-holder obtained 
rateable distribution for the balance in respect 
of his decree in another execution case which 
was pending on that date and -to which he was 
not a party, does not make the suit in which he 
obtained his decree one to which the Bengal 
Money-Lenders Act applies within the meaning of 
S. 2 (22) of the Act, and the decree cannot there¬ 
fore be re-opened under S. 36 of the Act although 
it was unsatisfied on 1st January, 1939. ( Ormond, 
J.) Sailesh Nath v. J. Chauduri. I.L.R. 
(1947) 1 Cal. 478=51 C.W.N. 309. 

-Ss. 2 (22) and 36 (1), proviso (ii)— 

“Suit to which the Act applies”—Mortgage suit — 
Decrees made before 1—1—1939— Application for 
execution dismissed before that date but attachment 
kept alive—Application for withdrawing attach¬ 
ment atui for recording adjustment of decree after 
1—1—1939— Effect of. . 

A mortgage suit which had terminated in de¬ 
crees passed before 1—1—1939, would be “a suit 
to which the Act applies” within the meaning of 
S. 36 (1), Proviso (ii) of the Bengal Money- 
Lenders Act only if a “proceeding in execution” 
for the recovery of the mortgage loan or a pro¬ 
ceeding for enforcement of any execution, whe¬ 
ther by way of settlement, or any account, or 
otherwise was instituted after, or was pending on 
1—1—1939. 

Where, before 1—1—1939, an application for 
execution of the final decree was dismissed for 
non-prosecution, but the attachment was maintain¬ 
ed by a separate order in terms of the last para¬ 
graph of O. 21, r. 57, C. P. Code, it must be 
held that there is no proceeding for execution pend¬ 
ing on 1—1—1939. A subsequent application 
made for withdrawing the attachment (presented 
after 1—1—1939) cannot be regarded as an appli¬ 
cation for enforcing an agreement under S. 36 (1), 
proviso (ii) nor would the receipt of money or 
anything by way of accord and satisfaction of the 
decree out of Court amount to execution. An 
execution application dismissed on a particular date 
cannot be said to be pending after that date, al¬ 
though the attachment is kept pending. An at¬ 
tachment, is no doubt a process in execution, but 
after the dismissal of the execution case in which 
the attachment was effected, that by itself would 
afford no means to the decree-holder to realise his 
decretal amount in that proceeding. The applica¬ 
te 011 made after . 1—1—1939 for withdrawing the 
attachment and for entering up satisfaction of the 
mortgage decree cannot be held to be a proceed¬ 
ing to enforce an agreement within the meaning 
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of S. 2 (22) ( b ) of the Bengal Money-Lenders 
Act and therefore the mortgage suit which had 
ended in decrees long before that date is not ‘a 
suit to which the Act applies,” so as to attract 
the operation of proviso (») to S. 36 (1) of 
the Act. 49 All. 276; 63 Cal. 57; 32 I.A. 103; 
66 I.A. 84, referred to. ( R . C. Mitter and 
Kamal Cliunder, JJ.) PasupatinAth Malia v. 
Devaprosanna Mukerjee. 53 C.W.N. 359= 
A.I.R. 1949 Cal. 266=4 D.L.R. (Cal.) 57. 

-S. 2 (22 )—“Suit to which the Act applies” 

—Proceedings before Board under Bengal Agri¬ 
cultural Debtors Act. 

A proceeding before a Debt Settlement Board 
under the Bengal Agricultural Debtors Act, 
whether instituted by the borrower or by the cre¬ 
ditor, is a “suit to which the Act applies”, within 
the meaning of S. 2 (22) of the Bengal Money¬ 
lenders Act. 48 C.W.N. 85 referred to. (Or¬ 
mond, J.) Jamini Kumar v. Raj Kumar. A. 
I.R. 1949 Dacca 3=1 D.R. 155. 

-S. 2 (22 )—Suit to which Act applies 

—Proceeding before Board started by debtor — 
Creditor not filing statement — Proceeding, if one 
for recovery of loan. 

Where in a proceeding before the Board started 
by the debtor, the creditor does not file any state¬ 
ment and the applicant debtor himself admits his 
liability, the proceeding is one for settling the 
debt and not for recovery of the loan and there¬ 
fore, not a suit to which the Act applies within 
the meaning of S. 2 (22) of the Bengal Money- 
Lenders Act. 48 C.W.N. 85, dist. ( Shahabud - 
din, J.) Mahiruddin Ahamed v. Harikanta. 

2 D.R. 185. 

-—S. 2 (22 )—“Suit to which the Act applies ” 

—Suit terminating in final decree before 1st Janu¬ 
ary, 1939— Proceeding before Board under Betig. 
Agri. Debtors Act relating to same loan started 
after that date—If can bring that suit within the I 
scope of Act. , 

S. 2 (22) of the Bengal Money-lenders Act | 
means that a particular suit would still be con¬ 
sidered to be a suit to which the Act would 
apply, though it had terminated in a final decree 
before 1st January, 1939, if any proceeding in 
connection with that suit, was pending on 1st 
January, 1939, or bad been instituted since then. 
An independent proceeding pending on or insti¬ 
tuted after that date—that is to say a proceed¬ 
ing entirely unconnected with that particular suit, 
(e.g.), a proceeding before a Board under the 
Bengal Agricultural Debtors Act—would not bring 
that suit within the scope of the Bengal Money¬ 
lenders Act, though that independent proceeding 
may relate to the same loan which was the subject- 
matter of that suit. [48 C. W. N. 85, ref. to.] 
(Ormotid, J.) Jamint Kumar v. Raj Kumar 
A.I.R. 1949 Dacca 3=1 D.R. 155. 

- Ss. 2 (22) and 36— Suit to which .lets 
applies—Title suit for possession by decree-holder 
purchaser in execution of mortgage decree, pend¬ 
ing after 1st January, 1939—^ Mortgage \decree, 
if can be reopened. 

A title suit brought against the judgment-debtor 
by the decree-holder auction purchaser for the re- 
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covery of possession of part of the mortgaged 
properties sold in execution of a mortgage decree, 
is not a suit to which the Act applies within the 
meaning of S. 2 (22) of the Bengal Money-Len¬ 
ders Act. Consequently the mortgage-decree can¬ 
not be reopened under S. 36 of the Act on the 
basis that such suit was pending after the 1st 
January, 1939. ( Chakravartti, J.) Keshab 

Chandra Mondal v. Nagendra Nath. 50 C. 
W.N. 405=A.I.R. 1946 Cal. 323=227 I. C. 
494=1947 Cal. (Rul.) 24. 

—--Ss. 2 (22) (c) and 30—Applicability- 

Suit to 1 redeem ynortgage. 

A suit for redemption of a mortgage is covered 
by S. 2 (22) ( c ) of the Bengal Money-Lenders 
Act, and the provisions of S. 30 of the Act apply 
to the suit;, the mortgagee is not therefore entitled 
to get any amount in excess of twice the original 
principal amount. ( Rama Prosad Mookerjee, J.) 
Sarat Chandra v. Palan Chandra. 4 D.L.R. 
(Cal.) 41=A.I.R. 1949 Cal. 683. 

-Ss. 5 (3) and 36 (1) —Decision of Small 

Cause Court, Calcutta, in suit under S. 36 (1)— 
Right of appeal. [See Q.D. 1941—1945, Vol. I, 
Col. 246.] Gowri Bala Dasi v. Tnanendra 
Nath. I.L.R. (1945) 1 Cal. 489=A.I.R. 1949 
Cal. 298. 

-Ss. 28 and 29 —Applicability—Assignment 

of decrees. [Sec Q.D. 1941—1945, Vol. I, Col. 
246.] Renula Bose v. Manmatha Nath Bose. 
I.L.R. (1945) 2 Cal. 449=1.L.R. (1945) Kar. 
(P.C.) 250=222 I.C. 1=12 B.R. 256=1946 P. 
C. (Rul.) 92 (P.C.). 

-—Ss. 30 and 36 (6) (a) (ii) —Dismissal of 

application under as loan was a “commercial 
loan”—Revision under S. 115 (b), C. P. Code, 
when High Court takes view that the loan is not 
a commercial loan. See C. P. Code (V of 1908), 
s - 109^ (1949) 2 M.L.J. 6 (P.C.). 

- Ss. 30 and 36 — Loan merged in decree — 

Remedy of borrower—Relief in execution proceed¬ 
ings — Whether can be claimed — C. P. Code, S. 47. 

The relief under S. 30 of the Bengal Money¬ 
lender. The effect of S. 30, therefore, is that 
borrower and not to the judgment-debtor. A 
distinction has got to be drawn between a loan 
which still remains in the domain of contract, 
and one which is already merged in the decree. 
In the latter case,, the relationship between the 
parties is that of judgment-debtor and judgment- 
creditor and no longer that of borrower and 
lender. The effect of S. 30, therefore, is that 
it affords a defence to the borrower as to the 
amount for which he is liable when a suit is 
brought against him. Tt does not by itself affect 
any decree already passed. If a decree has al¬ 
ready been made, the judgment-debtor remains 
bound by it so long as it is not re-opened; and 
the way in which it could be re-opened is laid 
down in S. 36 of the Act itself. It is in exercise 
of its power under S. 36 of the Act that the 
Court can release the borrower of all liability in 
excess of the limits specified in S. 30 (1) and 
(2). The position, therefore, is that, as soon as 
the decree is re-opened, the parties are relegated 
to the old position of borrower and lender and 
in calculating the final amount for which the bor- 
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rower is liable and for which a new decree is to 
be passed, the amount paid by the borrower or 
included in the decree which is re-opened is to 
be taken into account. 

The remedy provided by S. 36 of the Act being 
the only remedy available to a borrower where 
a loan has already merged in a decree, no relief 
can be claimed by the borrower in execution pro¬ 
ceedings under S. 47, C. P. Code. It is beyond 
the competence of the executing Court to go 
behind the decree. It must execute the decree as 
it stands. [71 I.A. 156, ref. to.] (Mukherjea 
and Sharpe, JJ.) * Dwijesh Chandra Mukherji 
v. Mohanlal Daya Sankar. I.L.R. (1946) 
1 Cal. 117. 


-Ss. 30 and 36— Scope — Power of 

Court—Mortgage suit—Decree awarding interest 

at 12 per cent, pendente lite- If entitles borrower 

to re-open decree. 

The bare fact that the Court in a mortgage suit 
awarded interest on the mortgage amount at 12 
per cent, per annum for the period in suit {pen¬ 
dente lite ) would not entitle the borrower mort¬ 
gagor to reopen the mortgage decree. When in that 
suit no interest was claimed on the sums claimed 
as being due on the mortgage, and the total sum 
awarded and decreed together with interest already 
paid did not contravene the provisions of S. 30, 
Bengal Money-Lenders Act, and was less than 
the sum which would be due as interest if inter¬ 
est was calculated on the principal sums advanced 
at the statutory rate of 8 per cent, per annum, 
the fact that the decree provided for interest pen¬ 
dente lite at 12 per cent, per annum, is not suffi¬ 
cient to entitle the borrower to re-open the decree. 
48 C.W.N. 771, dist.; 46 C.W.N. 159, cons, 
and expl.; 45 C.W.N. 772, foil.; 63 I.A. 114; 
44 C.W.N. (F.C.) 21; 53 C.W.N. (F.C.) 12, 

ref. (G. N. Das and B . K. Guha y JJ.) Asga- 
Rali v. Dinanath Kumar. 5 D.L.R. (Cal.) 
IteA.I.R. 1950 Cal. 135. 

■7 - 7 -Ss. 30 (1), 31 and 32— Decree providing 

for interest post-decree—Interest not in contra¬ 
vention of S. 30 (1)— Power of Court to re¬ 
open decree. 

, Merely because a mortgage decree provides for 
interest after decree, the decree is not on that ac¬ 
count liable to be re-opened under S. 31, Bengal 
Money-Lenders Act-. If the interest due up to 
the date of the decree does not contravene S. 
30 (1) of the Act, the fact that the decree pro¬ 
vides for post-decree interest is not material. 
S. 36 does not give power to a Court to re-open 
a transaction or a decree simply because thfe 
provisions of S. 31 had been contravened. 48 
C.W.N. 200, foil. ( G. N. Das and B. K. Guha, 
JJ.) AsgArali v. Dinanath Kumar. 5 D.L.R. 
(Cal.) 14=A.I.R. 1950 Cal. 135. 

--S. 30 (1) (a)—Applicability—Reopening 

°f pre-Act decree. [See Q.D. 1941—1945, Vol. 
I, Col. 250.] Ajaraddi v. Sonai Bibi. 224 I. 
C. 266=1946 Cal. (Rul.) 221=A.I.R. 1946 Cal. 
65. 

—^—S. 30 (1) (a)— Scope—Principal of the 
original loan—Promissory note renewed by later 
*o*e for principal and balance, interest capitalised — 
Suit more than 12 years after renewal—"Original 


BEN. MONEY-LENDERS ACT (1940), 
S. 30. 

loan ”■— Power to reopen transaction — S. 36 —Effect 
of . 

S. 30 (1) (a) of the Bengal Money-Lenders 
Act has to be read with S. 36 of the Act, and 
in view of the terms of the proviso (i) to S. 36 
(i), the Court cannot reopen a transaction enter¬ 
ed into beyond twelve years of the suit. Where a 
promissory note executed in renewal of a prior 
one, for the original principal and the balance of 
accumulated interest capitalised, purports to close 
the previous transaction, it cannot be reopened in 
a suit instituted more than 12 years of such rene¬ 
wal. The principal of the “original loan” for 
purposes of S. 30 must, in such a case, be, there¬ 
fore, taken to be the amount shown as principal 
in the promissory note taken in renewal of the 
prior note and not the amount actually advanced 
under the original note which was closed and 
superseded. The question would no doubt de¬ 
pend upon the intention of the parties as to the 
closing of the old dealings and to the creation of 
a new obligation under the later transaction, but 
for the purpose of finding out the intention of the 
parties the promissory note and that alone has to 
be looked into unless there is any ambiguity. ( R . 

C. Mitter and Amiruddin Ahmed, JJ.) Kumar 
Khali Banking Corporation, Ltd. v. Bibhuti 
Bhusan. 2 D.L.R. 129=A.I.R. 1948 Cal. 65. 

-S. 30—Scope and effect—If affects decree 

already obtained. \See Q.D. 1941 1945, Vol. I, 

Col 248.] Renula Bose v. Manmathanath 

Bose. I.L.R. (1945) 2 Cal. 449=1.L.R. (194:0 

Kar. (P.C.) 250=222 I.C. 1=12 B.R. 2b6— 

1946 P.C. (Rul.) 92 (P.C.). 

——S. 30 (1) (a) — Whether affects post 

decretal interest . 

The scheme of the Bengal Money-Lenders Act 
is to cut down the contract rate of interest and 
post decretal interest awarded by the Court can¬ 
not be taken into account in making the calcula¬ 
tion. 63 I.A. 114 and 48 C.W.N. 200, Foil. 
(Shahabuddin and Amin Ahmed , //.) SachindrA 
Nath Mukherjee v. Khiti Mohan Das. 2 

D. R. 137. 

5. 30 (1) (c) (ii)— Scope—Interest at 


lower rate than statutory rate provided for in con¬ 
tract — Creditor's right to statutory rate. 

Where the agreement between the creditor and 
debtor provides for the payment of interest at 7 
per cent, per annum only the creditor cannot claim 
that he should get interest at the rate of 8 per cent, 
as provided in S. 30 (1) (c) («) • There is 
nothing in the Act to support such a claim. The 
Act does not contemplate or provide for the len¬ 
der getting interest at a higher rate than what is 
contracted for, though it overrides stipulations in 
contracts for higher rates of interest. (Kama, 
C.J., Fazl Ali, Patanjali Sastri, M.C. Mahajan 
and Mukherjea, JJ.) Pramatha Nath Roy v. 
Sanat Kumar Mukherji. 1948 F.C.R. 228= 
83 C.L.J. 268=53 C.W.N. (F.R.) 12=4 D.L. 
R. (F.C.) 16=A.I.R. 1949 F.C. 60=1949 F. 
L.J. 73 (F.C.). 

-Ss. 30 (2) and 36 (1 )—Scope and effect 

of—Payments by debtor — Appropriation — Rule — 
Re-opening of payments and appropriations made 
before Act—Mode of taking accounts. 
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When an account is taken as contemplated by 
the Bengal Money-Lenders Act, the rule of ap¬ 
propriation under the general law has to be ap¬ 
plied, namely, that payments made by a debtor 
towards the debt should first be applied in reduc¬ 
tion of the interest then remaining due, and, if 
any surplus is left over, it should go in reduction 
of the principal outstanding. There is nothing in 
the Act which excludes the operation of this 
ordinary rule. 

The combined effect of S. 30 (2) and 36 (1) 
of the Act is that an account should be taken be¬ 
tween the parties on the basis of re-opening and 
adjusting payments made and appropriated before 
the Act came into force so as to allocate the ex¬ 
cess sums paid to a reduction of the principal out¬ 
standing at the time of each payment. It is not 
correct to say that this mode of taking account 
between the parties would confer an additional 
benefit on the borrower not contemplated by the 
Act. The Act, having provided for a re-opening 
of previous appropriations and for taking of a 
fresh account by the Court, must be taken to have 
contemplated the application of the usual rule as 
to allocation of the excess sums paid by the bor¬ 
rower as the logical consequence of the retrospec¬ 
tive reduction of the borrower’s liability to the 
limits specified in S. 30, notwithstanding that pay¬ 
ments might have been made by the debtor for 
interest as such^ [44 Mad. 570. ref.l (Kama, I 

CJ :> £ a l l . A l l > Patanjah Sastri, M. C. Mahajan ! 
and Mukherjca, JJ.) Pramatha Nath Roy v 
oAnat Kumar Mukhkrji. 1948 F.C.R ??8= 
83 C.L.J. 268=53 C.W.N. (F.R.) 12=A I I 

RT 1 ? 49 ^^^ 4 D - L R - (F C > 16=1949 

t.L.J. 73 (F.C.). 

— -S. 31 (a) — Pre-Act mortgage loan— 

Award of interest on decretal amount—Power 
of C ourt. 

S. 31 (a), Bengal Money-Lenders Act, pre- 
cluaes. the Court from passing a decree 
tor interest during the period from the 
uate of the mortgage decree up to the 
dat ?, ? f , redemption, where the loan to 
which the decree relates was advanced before the 
commencement of the Act. 46 C.W.N. 153 

\r St ^c. 47 r C * W - N - 466 - Diss. from.; 48 C.w’ 

r r \ f ° L J Amirndd 'n Ahmad and Ibrahim, 

o ‘r\ t™ K - umar Roy v - ChArusila Devt. 

^ LLK. 273. 

— Ss - 31 (a) and 34 (1) (a)— Pre-Act 
mortgage loan—Mortgagor agreeing to pay inter¬ 
est until realisation—Instalments granted hv 
decree under S. 34 (1) (c)-Intercst thcrcon- 

r i ? T wed - ^ Q n - 1^41-1945, Vol. 1, 

Col. 253.1 Nemai Chani> Sen v. Ram Kewai. 

^ H . A - ., T ; L - R ' (1945 ) 1 Cal. 210=A.T.R. 1040 
Cal. 414. 

"T 7?®* 33 _ an< * 2 06 )—Capitalist commis¬ 
sion—Nature of. 

ist commission is a commission taken by • 
the capitalist for lending his own money to the 
borrower. Tn effect it is a device to bring back , 
to him a part of^ the principal and that under a 

7rr\ f r f,n [ fl0n T> ° f principaI as Riven in : 

V 2 (16) of the Bengal Money-Lenders Act * 
clearly states that the principal of a loan is the 1 
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. amount actually advanced to the borrower. The 
amount which is held over from the borrower 
by the device of a capitalist commission is an 
. amount which is not actually advanced to him. 

Therefore, capitalist commission is not such an 
• incidental charge as is referred to in S. 33 of the 
, Act, but is really a part of the principal and 
1 therefore, it is the duty of a Court to re-open 
the whole transaction and to disallow the amount 
which was not advanced under the name of capita¬ 
list commission. ( Milter and Cliunder, JJ.) 
Pramatha Nath Ray v. Pashupatt Nath 
Malta. I.L.R. (1946) 2 Cal. 413. 

-S. 33—Scope—Fees paid to lender's 

lawyers and tohorie to lender’s officers—If can 
be deducted. [See Q.D. 1941-1945, Vol. I, 
Col. 254.] Rajani Kanta Pal v. Hrishi 
Kesh Das. I.L.R. (1945) 1 Cal. 381. 

Ss. 34 and 36— Form of preliminary mort¬ 
gage decree—Decree providing for accounts to be 
taken by Commissioner and for nezv decree to be 
drawn up on his report—Decretal dues if any 
found due, made payable in instalments—Prelimi¬ 
nary decree—If in proper form—Appeal. 

A mortgage decree was re-opened under S. 36 
of the Bengal Money-Lenders Act and a new 

was passed providing for the 
appointment of a Commissioner to take accounts 
in accordance with certain directions incorporated 
in the decree. It was also provided that on 
receipt of the commissioner’s report a new preli¬ 
minary decree would be drawn up under S. 34 

* ,,(?) °^. ^ ie Act and the judgment-debtor 
| would be entitled to pay the decretal dues, if any 

werxi found due, in five annual instalments. 

Held, that the decree was in complete confor¬ 
mity with O. 34. R. 2 (a), C. P. Code, and 
also with the relative prescribed form, namely 
rorm No. and therefore in complete confor¬ 
mity with S. 34 (1) (a) of the Bengal Money- 
Lenders A(jt, and that the decree being a proper 
pndimmary decree, an appeal was competent. 
(Lhakravartti, J.) Kfshab Chandra Mondal 

^ E i ND ^. Nath ’ 50 C.W.N. 405==A.I.R. 
2^46 Cal. 323=227 I.C. 494=1947 Cal. (Rul.) 

--—S. 34 —Grant of relief—Appeal to Hinh 

Court against preliminary mortgage decree—Final 

decree passed Pending appcal-Power of High 
Court to grout relief. 

n J-UJ-, L, nf I* • ^ an appeal to the High Court 

against a preliminary mortgage decree, there has 
^, n .? fin a1 decree and saIc in execution thereof 

!T rt £ ge - C r \ r °l’ crt > - bas been purchased 
by a third party in the execution sale, the High 

Court can set aside the preliminary decree and 

pass a decree .in accordance with the provisions 

fU ,Un ° { r} h J £ engaI M oney-Lenders Act 

(Sen and Das, JJ.) Ktjnta BaEa Hfri v Sur- 
100™ NATH Mukher J i t -L-R. (1946) 1 Cal. 

— S 34 —Right of mortgagor to relief—Sale 
of mortgaged property in execution of money 
decree pending suit on mortgage. 

The fact that the mortgaged property has been 
sold in execution of a money decree'while the 
suit on the mortgage is pending, does not deprive 
the mortgagor of the right which S. 34 of the 
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Bengal Money-Lenders Act confers upon him, 
and the Court is, therefore, bound to grant him 
such right while passing a preliminary decree. 

(Sen and Das, JJ .) Kunta Bala Debi v. Sur- 
endra Nath Mukherji. I.L.R. (1946) 1 Cal. 
100 . 

- S. 34 (1) (a) (ii)— Appeal filed against 

■preliminary decree directing payment by instal¬ 
ments—Application for final decree on ground of 
default in instalments subsequently. made after 
giving notice—Appellate Court dismissing appeal 
slightly varying trial Court's decree—Final decree, 
if can be passed without fresh notice and appli¬ 
cation. 

Under S. 34 of the Bengal Money-Lenders Act, 
a mortgage decree was re-opened, and a new pre¬ 
liminary decree was passed directing the pay¬ 
ment of the costs allowed within a certain time 
and the balance of the decretal amount in certain 
instalments. The preliminary decree further 
directed that in default of any one of the instal¬ 
ments and in case any of the mortgaged proper¬ 
ties was exposed to sale for non-payment of 
revenue or rent, the decree-holder would be 
entitled to apply for a final decree. An appeal 
was filed to the High Court against the prelimi¬ 
nary decree, and the High Court changed this 
‘‘and” between the two conditions into “or” and 
dismissed the appeal subject to this variation in 
the decree. While that appeal was pending the 
decree-holder applied for a final decree on the 
ground of default in payment of instalments after 
giving notice as provided in S. 34 (1) (a) (ii) 
of the Act. The application came on for hear¬ 
ing after the disposal of the appeal by the High 
Court. 

Held, that the decree-holder was entitled to a 
final decree without fresh application and service 
of fresh notice under S. 34 (1) (a) (ii) of the 
Act. (Akram and Chakravartti, JJ.) Chandra 
Das v. Kali Mohan Saha. 50 C.W.N. 217. 

-- S. 34 (1) (a) and (b) — Applicabi¬ 
lity—Mortgage loan—Suit to recover money and 
not to enforce security—Grant of instalments. 

In S; 34 (1) (a) of the Bengal Money-Lenders 
Act, the expression "to which the provisions of 
0. 34 of the First Schedule to the Code of Civil 
Procedure, 1908, apply” qualifies “suits”. This 
interpretation would enable the debtor to have 
relief by way of instalments in all cases of mort¬ 
gage loans irrespective of the question whether 
the mortgagee is seeking to enforce his security 
or not. The Bengal Money-Lenders Act was 
intended to give relief to debtors. A liberal 
construction of S. 34 should, therefore, be put 
upon the expression referred to above. 

The conclusion, therefore, follows that although 
the loan is on a mortgage and the mortgagee does 
not enforce his security but sues for recovery of 
loan in the ordinary way and not by resort to 
the provisions of O. 34 the borrower may claim 
relief under S. 34 (1) (&), (i) where the claim 
has not been decreed; or (ii) where the claim has 
been decreed provided the loan was a Pre-Act 
loan. (Das and Das Gupta, JJ.) Esrail Molla 
v. Adhir Kumar Saha. 54 C.W.N. 48£=A.I. 
R. 1950 Cal. 502. 


BEN. MONEY-LENDERS ACT (1940), 
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--S. 34 (1) (a) (i )—‘Application' by 

mortgagor for instalments subsequent to. prelimi¬ 
nary decree — Maintainability. 

Under S. 34 (1) (a) (i), Bengal Money- 
Lenders Act, an application by the mortgagor for 
payment by instalments should be heard and dis¬ 
posed of at the time of the passing of the prelimi¬ 
nary decree in the mortgage suit. Such an ap¬ 
plication made at a subsequent # date cannot, 
therefore, be entertained. ( Harries , C ,J . and 
Mukherjea, J.) Syam Sundar De v. Sailabala 

Dasi. I.L.R. (1948) 2 Cal. 293. 

-S. 34 (1) (a) (ii), Proviso —Scope and 

effect— Instalment in default—Extension of time 
or its payment—Power of Court. 

Under the first proviso to S. 34 (1) (a) (ii) 
of the Bengal Money-Lenders Act the Court has 
no power to grant an extension of time in res¬ 
pect of a particular instalment in default. The 
first proviso only empowers the Court to allow 
extension of time for payment of the whole 
amount which on such default becomes payable 
by the operation of S. 34 (1) (a) (ii) of the 
Act. On such default occurring, the decree- 
holder becomes immediately entitled to apply for 
a final decree, but the second proviso allows the 
judgment-debtor to prevent the passing of such 
decree by paying into Court only the instalment 
in default. (Mukherjea and Ormond, JJ.) Deba- 
BRATA MuKHERJEE V . SATISH CHANDRA BaNER- 

jee. 52 C.W.N. 97—A.I.R. 1949 Cal. 304^=82 
C.L.J. 290. 

-S. 34 (1) (b )—Discretion of Court- 

Imposition of conditions—If obligatory. 

The words “subject to such conditions as the 
Court may impose” in S. 34 (1) (b) of the 
Bengal Money-Lenders Act, mean that it is as 
much in the discretion of the Court to decide 
whether any conditions should be imposed at all, 
as it is within its discretion to specify the condi¬ 
tions, where it chooses to impose any. The Court 
is, therefore, not required to impose conditions in 
each and every case. (Biswas and Chakravartti, 
JJ.) Berhampore Bank, Ltd. v. Animesh 
Chandra Mukherjee. 50 C.W.N. 620. 

-S. 34 (1) (b) (ii )—“Amount of decree” 

—Meaning of. 

The expression "amount of the decree” in 
S. 34 (1) (b) (ii), Bengal Money-Lenders Act, 
means the amount which is due and payable under 
the decree at the time the Judge is considering the 
matter for the purpose of giving relief. It is not 
simply the amount for which the decree was 
passed. (Derbyshire, C.J. and Lodge, /.) 
Haran Chandra Chakrabarti v. Jyooti 
Prasad Mallik. I.L.R. (1947) 1 Cal. 380.. 
- S. 34 (1) (b) (ii )—Proceeding by judg¬ 
ment-debtor for relief—If mny be continued by 
his legal representative — C. P. Code, S. 146. 

S. 146, C. P. Code, applies to an application 
under S. 34 (1) (b) (ii) of the Bengal Money- 
Lenders Act and enables the legal representative 
of the jiudgment-debtor to be brought on recqrd 
and carry on pending proceedings for relief under 
that section. By reason ofS. 34(1) (b) (ii), 
the judgment-debtor can apply, and by reason of 
S. 146, C. P. Code, the representative of the 
person entitled by S. 34 (1) (b) (ii) to apply 
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can take his place; and this he can do as well 
after the proceedings in question have commenced 
as before their inception. ( Clough, J .) Sudhan- 
snu Df.b Mallik v. Ramchandra Basak. 
I.L.R.^ (1946) Cal. 428. 

-S. 34 ( 2 )— Applicability-Instalment de¬ 
cree under S. 36 (2)—// subject to S. 34 (2). 

S. 34 (2) of the Bengal Money-Lenders Act 
docs not apply to instalments directed by a new 
decree passed under S. 36 (2) of the Act; the 
instalments contemplated by S. 34 (2) are instal¬ 
ments referred to in S. 34 (1) (b), and arc not 
instalments directed by a new decree passed under 
S. 36 (2 ). But if the Court passing the decree 
under S. 36 (2) incorporates S. 34 (2) in terms, 
by making the payment subject to S. 34 (2) 
the decree attracts the provisions of S. 34 (2) 
and the decree-holder has to accept that position. 
C hakrtivartti, J.) Saibalint Gupta v Uma 

Sundari. 1946 Cal. (Rul.) 415=277 J.C 106 
—A.I.R. 1947 Cal. 275. 

- S. 34 ( 2 )— Scope—Notice—Application 

for restoration of property under S. 36 (2)—if 
execution for instalment—Notice—Necessity. 

The execution contemplated by S. 34 (2) of 

. . ^. — Lenders Act is only execu¬ 

tion for the recovery of the instalment in respect 
of which a default has been committed. An ap¬ 
plication for restoration of property under S. 36 

™ n /o\ within the sc °pe °f contemplation of 
o. 34 (2), and therefore the provision as tio 
previous notice will not apply. ( Chakravartti \ 
^ IB f AI ' INr Gupta v. Uma Sundari. 1946 

Ca . (Rul.) 415=227 F.C. 106=A.I.R. 1047 
Cal. 275. 

7 ^' ^^Applicability— Valid sale procla¬ 

mation issued before Act coming into force. 

3a of the Bengal Money-Lenders Act does 

t0 a CaS ^ , where a valid sale Proclama¬ 
tion had been issued before that Act had come into 

orce. 1 he section does not enunciate a mere 

rule of procedure. Tt creates a valuable right in 

the debtor but at the same time the right so 

created takes away a valuable right which the 

had re befo°re e th Wh0 ‘7* obtaincd a decree on a loan, i 
^ he Smd enactment - The section can 
erefore have prospective operation onlv as the 

i 

Per Chakravartti, /.—Under S ^ ^ ,, 

Bengal Monev-Lenders Act if th/r i /•, ,c n 
the specified property 

price and the decree-holder docs not fore-o'The ? 

ft#** 

Maninhra Chandra Rov , T, n ? r r 7/ ) A 
50 C.W.N. 266 Jagadish Chandra. - 


>d -S. 35 —Omission to specify sufficient pro- 

't_ perty—Legality of sale. 

. Per Chakravartti, /.—The omission to specify a 
sufficient quantity of the property in the sale pro- 
clamation as required by S. 35 of the Bengal 
) Money-Lenders Act, would not make a sale per se 
:t illegal. The section is only supplementary to O. 
w 21, R. 66, C. P. Code, and in effect amends one 
[C of the provisions of that rule. It follows that any 
l_ illegality in regard to an entry directed by S. 35 
)t of the Bengal Money-Lenders Act can have no 
r graver consequence than a similar illegalitv in re- 
c gard to an entry directed by O. 21, R. 66^ C. P. 
Code. (Akram and Chakravartti, //.) Manindra 
Chandra Roy v. Jagadish Chandra. 50 C.W. 

^ N. 266. 

i. ' S; 36—Agreement remitting certain amount 
v ai l d settling principal at certain sum—Re-opening 
3 [See Q.D. 1941—1945. Vol. T, Col. 260.1 Rajani 
Kanta Pal v. Hrishikksh Das. I.L.R. (1 045> 
j 1 Cal. 381. 

f ~ S - 36 — applicability—Mortqaqee in posses¬ 
sion av purchaser in execution of certificate—Lia- 

■ hility to account—Right of mortgagor to restora¬ 
tion of possession. 

Where a mortgagee is in possession not as 
mortgagee hut under an independent title, as pur¬ 
chaser in execution of a certificate, the mortgagor 
cannot seek or get restoration of possession and 
no question arises under S. 36, Ben. Money-Len- 

e C n W 5 C.W.N. 105; 53 C.W.N. 562, 
foil. ( G. N. Das and B. N. Guha, //.) Asga- 

^ U a , 't?J nanath Kumar. 5 D.L.R. (Cal.) 
14=A.T.R. 1950 Cal. 135. 

— S. 36— Applicability—"Pending suit”— 
Mortgage suit—Preliminary and final decrees 

mn " c —Apphcation for personal decree not made 
if pending — Rc-opcning decree. 

I he granting of a personal decree in a mort¬ 
gage suit is not a mere automatic act; an appli- 
cation is necessary therefore, and the Court must 
make an order authorising the plaintiff to proceed 
™ execution of the decree against other 
J'^gment-dehtor, after deciding that 
the plamtiff !s entitled to it. Therefore, a mort- 

m u a Prohmmary decree and a final 

decree had been passed must still be considered 

A 3 «*"*"» S1 ”‘ purposes of S. 36 of 
the Bengal Money-Lenders Act so long as an 

nor hnrr^l C v P . CrSOnA ' decree is neither made 

'mfuRa rt b A lmita D° n - (Shnr P<-. J ) Maho- 
med Kazim Alt v. Ramf.sh Chandra Stl. 227 

CaT' O70 6- 946 Ca ' (Rl,1) 441=A.T.R. 1947 

- —S. 36—Applicability—Preliminary decree 

sottphf to be reopened barred by limitation. 

of (he Bengal Money Lenders Act is 
not attracted to a case where a preliminary decree 
redemption suit which is sought to he re¬ 
opened is barred by limitation and no proceeding 
l elation to the mortgage is pending within the 

t ion "for ° f , S > 2 ( Al 0n thc of the appliea 
Ahmed m 'T (Akram ‘ CJ - nntl Amiruddin 

/tinned, J.) Swarnamoyee Dassi v. Rfkhal 

MONDAI.. 1 D.R. 59. txtKHAL. 

~ S . 36—Consent decree dismissing mart - 
gage suit—Conveyance by mortgagor in favour 


f 


CIVIL. CRIMINAL AND REVENUE. 


274 




BEN. MONEY-LENDERS ACT (1940), 
S. 36. 

of mortgagee of some of the mortgaged properties 
in full satisfaction—Whether can be re-opened. 

The parties to a mortgage suit entered into a 
compromise under which the mortgagor executed 
in favour of the mortgagee a conveyance of 
some of the items of the mortgaged property in 
full satisfaction of the mortgage. The suit was 
dismissed by, a consent decree in terms of the 
compromise. In a subsequent suit filed by the 
mortgagor under S. 36 of the Bengal Agricul¬ 
tural Debtors Act. 

Held, that the transaction represented by the 
conveyance could not be re-opened, as the mort¬ 
gagor’s properties were not purchased by the 
mortgagee in execution of the mortgage decree, but 
the mortgagor made a voluntary conveyance of 
them. [1949 F.C. 15, foil.] ( Mitter and Mitra, 
JJ.) Shib Krishna Dass v. Krishna Chandra 
Ganguly. 4 D.L.R. (Cal.) 230=A.I.R. 1949 
Cal.. 627. 

--S. 36 —Decree passed after 1st January, 

1939, but before Act coming into force—If can be 
re-opened. 

Under S. 36 of the Bengal Money-Lenders Act 
a suit for the re-opening of a decree passed after 
1st January,. 1939 and before the Act came into 
force, is maintainable. ( Mitter and Akram, JJ.) 

D. J. Hill v. Ramtaran Banerji. 50 C.W.N. 

47. 


S. 36— Decree passed after 1st January, 
~39 —If can be re-opened under S. 36— Scope of 
Proviso (ii) to sub-S. ( 1 ) of S. 36. 

A decree passed after 1st January, 1939, can be 
re-opened under S. 36 of the Bengal Money- 
Lenders’ Act and relief given to the judgment- 
debtor in respect of excess interest included in it 
against the provisions of the Act. 

In a suit filed on 21st June, 1939, on mortgages 
33, a final decree was passed on 12th April, 
1940, and the property was sold on 19th July, 1940, 
and the balance after satisfying the decree amount 
was deposited in Court to the credit of the 
judgment-debtor. The sale was confirmed on 
21st August, 1940, and possession was delivered to 
the auction-purchaser on 24th August, 1940. The 
amount deposited in Court was withdrawn by the 
judgment-debtor and her creditors on 3rd Sep¬ 
tember, 1940, and the execution case was dis¬ 
missed as finally satisfied on the 9th September, 
1940. On 30th August, 1941, the judgment-debtor 
filed a suit for relief against excess interest in¬ 
cluded in the final decree in contravention of the 
provisions of the Act. It was contended that 
inasmuch as the decree was passed only after 1 st 
January, 1939 it could not be re-opened. 

Held, negativing the contention that the reliefs 
allowed by S. 36 were available to the plaintiff 
in the case. 


Mahajan, /.—The language of proviso (ii) 
sub-S. ( 1 ) of S. 36 in plain terms means, (' 
that there is no jurisdiction to reopen decre 
'Passed in suits to which this Act does 
a PPly, and (2) that decrees passed in suits 
which this Act applies can be re-opened. 

Mukherjea, J. —Proviso (ii) to sub-section ( 
01 S. 36 puts a limitation upon the powers 
re-opening transactions which the Court can exe 
cise under sub-S. ( 1 ) and it seems the intent! 
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of the Legislature is to keep decrees of Court 
beyond the pale of these ameliorative provisions 
unless they come within the purview of the ex¬ 
ception which the proviso lays down. Thus be¬ 
fore a decree could be touched or affected, two 
conditions would have to be satisfied. First 
it must be a decree in a suit to which this Act 
applies and secondly, it must not have been fully 
satisfied by the 1st of January, 1939. ( Kania, C. 

J., Fazl Ali, Patanjali Sastri, Mehrchand Maha¬ 
jan and Mukherjea, JJ.) Ram Taran Banerjee 
v. D. J. Hill. 4 D.L.R. (F.C.) 76=A.I.R. 
1949 F.C. 135=1949 F.L.J. 144. 

-S. 36—Form of decree—Declaratory decree 

absolving judgment-debtor of all liability—If can 

be passed. [See Q.D. 1941—1945, Vol. I, Col. 
261.] Ajaraddi v. Sonai Bibi. 224 I.C. 266= 
1946 Cal. (Rul.) 221=A.I.R. 1946 Cal. 65. 

-S. 36—Form of relief—Declaratory decree 

without re-opening decree—If can be granted. 

[See Q.D. 1941—1945, Vol. I, Col. 261.] Renu- 
la Basu v. Manmatha Nath Basu. I.L.R. 
(1945) 2 Cal. 449=1.L.R. (1945) Kar. (P. 
C.) 250=222 I.C. 1=12 B.R. 256=1946 P.C. 
(Rul.) 92 (P.C.). 

-S. 36 —Grant of instalments — Determina¬ 
tion of amount and number — Consideration. 

The most important consideration for the deter¬ 
mination of the amount and number of instal¬ 
ments is the ability of the borrower to pay. ( Mitter 
and Akram, JJ.) Madhusudan Pal v. Jna- 
nendra Nath Guha. 224 I.C. 575=1946 Cal. 
(Rul.) 270=50 C.W.N. 726=A.I.R. 1946 Cal. 
441. 

-S. 36—Grant of relief—Decrees and loans 

for which no decree have been passed—Subsistence 
of liability on 1st Tanuary, 1939—If sufficient. 
[See Q.D. 1941—1945, Vol. I, Col. 261.] Aja¬ 
raddi v. Sonai Bibi. 224 I.C. 266=1946 Cal. 
(Rul.) 221=A.I.R. 1946 Cal. 65. 

——S. 36 (1)—Loan fully satisfied by amica¬ 
ble settlement before 1st January, 1939—Relief, if 
cannot be granted. [See Q.D. 1941—1945, Vol. 
I, Col. 271.] Bhupendra Nath v. Manoranjan 
Bhuia. A.I.R. 1946 Cal. 243. 

-S. 36 (1)—Grant of relief—Loan fully 

satisfied before Act—Mortgage amount deposited 
by mortgagor under S. 83, T. P. Act and with¬ 
drawn by mortgagee before Act—Mortgage debt, 
if extinguished. {See Q.D. 1941—1945, Vol. 
I, Col. 271.] Bhupendra Nath Ray v. Sushil 
Chandra. I.L.R. (1945) 2 Cal. 666 . 

---Ss. 36 and 38 —Power of Court—Grant 

of instalment decree and pendente lite interest. 

An instalment decree and pendente lite interest 
are not reliefs which can be granted by the 
Court under S. 36 (1) or S. 38 of the Bengal 
Money-Lenders Act. (CJiunder, J.) Bejoy 
Krishna Roy v. Pasupati Karmakar. 53 C. 
W.N. 627. 

-S. 36 —Proceedings tinder — Decree-holder 

purchaser spending money on property purchased — 
Right to reimbursement. 

In a proceeding under S. 36 of the Bengal 
Money-Lenders Act, the decree-holder who has 
spent money on the property purchased by him 
cannot claim that sum by way of reimbursement. 
He must seek his remedy, if any, in other pro- 
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ceedings. (Milter and Akram, JJ.) D. J. Hill 
v. Ramtaran Banerji. 50 C.W.N. 47. 

-—S. 36 —Relief apart from section — Whe¬ 
ther can he granted. 

The legislature intended that the measure of 
relief afforded to borrowers, in respect of loans 
and decrees passed in respect of loans, should he 
limited by the restrictions imposed by S. 36 of 
the Bengal Money-Lenders Act, which only per¬ 
mits the re-opening of transactions or decrees in 
respect of loans or the release of the borrower 
from further liability under the express condi¬ 
tions mentioned in that section. The Bengal 
Money-Lenders Act is a general Act for the pur¬ 
pose of regulating money-lending transactions in 
Bengal and it is only reasonable to suppose that in 
an Act of this nature, where a procedure for ob¬ 
taining relief has been provided in the Act itself, 
it must have been intended that a borrower who 
wishes to obtain relief from his contractual obli¬ 
gations in respect of a loan should have recourse 
only to the procedure provided in the Act itself, 
and that the opening words of S. 36 “notwith¬ 
standing anything contained in any law for the 
time being in force" must, in this respect, have 
the effect of excluding the operation of such gene¬ 
ral statutes as the C. P. Code or the Specific 
Relief Act in so far as these statutes might he 
construed as providing remedies unfettered by the 
restrictions of S. 36 of the Bengal Money-Lenders 
Act. ( Edgley, J.) Nawab Bahadur of Mur- 
SHIDABAD V. RAMESWARLAL GaNERIWALLA. I.L. 

R. (1945) 2 Cal. 217=A.I.R. 1949 Cal. 323. 

-—S. 36— Re-opening of decree—Condition 

requiring judgment-debtor to pay up another 
time-barred decree—If can be imposed. 

Where a judgment-debtor applies for the re¬ 
opening of the decree, a condition which has the 
effect of asking him to pay up another decree the 
execution of which has become time-barred can¬ 
not be imposed on him. ( Mitter and Akram, 
JJ.) Upendra Narayan v. Sudhirchanpra. 230 

I.C. 476=51 C.W.N. 17=A.I.R. 1947 Cal 
172. 

Ss. 36 and 2 ( 22 )—Re-opening of decree 

—Execution proceedings completed before 1st 

January, 1939— Decree unsatisfied on that date_ 

Decree-holder obtaining rateable distribution for 

balance in another execution case pending on 

that date—Suit, if one to which Act applies'. Sec 

Bengal Money-Lenders Act, Ss. 2 (Z>) and 56 
51 C.W.N. 309. and oo. 

——S : 36 —Re-opening of mortgage decree— 
rinding in mortgage suit as to amount of conside- 
ration for mortgage bond—If conclusiz>c. 

In a proceeding for re-opening a mortgage 
decree under S. 36 of the Bengal Money-Lenders 
Act, an adjudication in the mortgage suit as to 
the amount of the consideration for the mortgage 
bond which is an original and not a renewed bond 
is conclusive between the parlies and cannot be ' 
re-opened (Mitter mid Akram, JJ.) I ntira 
Sekhar Chakravarty v. Ratikanta Haidar. 
I.L.R. (1946 ) 2 Cal. 24=50 C.W.N 703—A 
I.R. 1947 Cal. 447=82 C.L.J. 53. ' 

“ S ,; 3 &—iRe-opening decree—Power of 

Court—Decree by consent. f.SVr Q.D. 1941-1945 
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. Vol. I, Col. 267.] Renula Basu v. Manmatha 
Nath Basu. I.L.R. (1945) 2 Cal. 449=1.L. 

• R. (1945) Kar. (P.C.) 250=222 I.C. 1=12 
B.R. 256=1946 P.C. (Rul.) 92 (P.C.). 

-S. 36— Re-opening of mortgage decree — 

. Power of Court to impose conditions for preser¬ 
vation of mortgaged property. 

The Court has power in passing a decree under 
the Bengal Money-Lenders Act to impose suitable 
conditions for the preservation of the mortgaged 
property pending the payment of instalments 
directed by the new decree. ( Mitter and Waight, 
JJ.) Promode Kumar Roy v. Nikhil Bhusan. 
50 C.W.N. 407=A.I.R. 1946 Cal. 370=227 
I.C. 600=1947 Cal. (Rul.) 37. 

-S. 36—Re-opening of decree—Profits re¬ 
alised by decree-holder purchaser—If can be taken 
into account towards payment of debt. [See 

Q.D. 1941-1945, Vol. I, Col. 267.] Ajaraddi 
v. Sonai Bibi. 224 I.C. 266=1946 Cal. (Rul.) 
221=A.I.R. 1946 Cal. 65. 

-S. 36— Re-opening transaction—Rent due 

from lender as tenant set-off against debt — Bor¬ 
rower wrongly realising portion of such rent by 
sale of tenure—Amount so realised, ivhethcr can 
be deducted from amount already set-off. 

Where by an arrangement between the lender 
and the borrower the rent due by the lender as 
patnidar was set-off in part satisfaction of the 
debt due but the borrower wrongly realised a 
portion of such rent by sale of the tenure. 

Held, that the payment made by set-off could 
not be re-opened and that the amount wrongly 
realised by the borrower as landlord could not be 
deducted from the amount already allowed as 
set-off. The amount did not represent a transac¬ 
tion between the borrower and the lender, but 
it was a transaction between the landlord and his 
tenant. ( Mitter and Sharpe, JJ.) Jessore Loan 
Co., Ltd. v. Sital Bala Debi. 51 C.W.N. 370. 

--S. 36 — Scope — Restitution — Considera¬ 
tions. 

S. 36 of the Bengal Money-Lenders Act, pro¬ 
vides rights and remedies sui generis and con¬ 
siderations relating to restitution under the C. P. 
Code are not illustrative. ( Edgley and Blank, 
JJ.) Satish Chandra Nath v. Rarada Prosad 
Mondal. 51 C.W.N. 112=A.I.R. 1947 Cal. 
325. 

— S. 36—Scope and effect of—If controls 
S’ 30—Power to re-open old transactions—Limits 
to. See Bengal Money-Lenders Act, S. 30 (1) 
(a). 2^D.L.R. 129. 

— S. 36 (1) (a)— Applicability and scope — 
I ransaction”—Salc by debtor to creditor—Re- 

opemng oj Object of .let—If to wipe out all 
transactions. 

A sale by a borrower to the lender in full or 
partial satisfaction of the loan may he a “transac¬ 
tion in tlie ordinary sense generally, but the tran¬ 
sactions that can be re-opened under S. 3b (1) 
(a) of the Bengal Money-Lenders Act must be 
deemed to be limited in their scope by 
the express object and policy of the Act and 
the nature of the relief which it is designed to 
afford to borrowers. What the Act aims at is 
not to wipe out all transactions between the lender 
and the borrower and the rights flowing there- 
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from, but to re-open those transactions only which 
are necessary for adjusting and moulding the 
rights of the parties in accordance with the provi¬ 
sions of the Act and to substitute a statutory, 
method of accounting in place of that based on 
contract between the parties. A transaction which 
does not affect or impede the borrower’s right to 
the relief provided for in the Act is not there¬ 
fore liable to be re-opened under S. 36 (1) (a). 
(Kama, C.J., Fazl Alt. Patanjali, Sastri, Mehr 
Chand Mahajan and Mukherjea, JJ.) Padma- 
kamini Debi v. Naba Kumar Singh. 53 C. 
W.N. (F.R.) 18=A.I.R. 1949 F.C. 15=83 
C.L.J. 261=4 D.L.R. (F.C.) 1=1949 F.L.J. 
63 (F.C.). 

--—S. 36 (1) (a)— Scope—Power of Court 

—Restoration of possession—Extent of—V olun- % 
tary sale by debtor to creditor in liquidation of 
whole or part of debt—Liability to be re-opened. 

It is clear from the different provisions of 
S. 36 of the Bengal Money-Lenders Act that the 
Act does not contemplate restoration of posses¬ 
sion to a borrower of property voluntary aliena¬ 
ted by him in favour of the lender, in course 
of re-opening of a ‘transaction.’ The power of 
re-opening a transaction (and of restoration of 
possession) extends only to the re-opening of a 
decree and the restoring of possession parted with 
under an involuntary sale by the Court in execu¬ 
tion of such decree, and not to any private or 
voluntary sale effected by the judgment-debtor in 
favour of the decree-holder with a view to liqui¬ 
date his debt either wholly or in part. A sale 
by private treaty during the pendency of execu¬ 
tion proceedings cannot therefore be re-opened on 
the ground that the sale became necessary because 
of the pendency of execution proceedings. 72 I.A. 
156, ref. (Kania, C.J., Fazl Ali, Patanjali Sastri, 
Mehrchand Mahajan and Mukherjea, JJ.) Padma 
Kamini Debi v. Naba Kumar Singh. 53 C. 
W.N. (F.R.) 1S=A.I.R. 1949 F.C. 15=83 

C.L.J. 261=4 D.L.R. (F.C.) 1=1949 F.L.J. 
63 (F.C.). 

-S. 36 — Scope — “Transaction”—Meaning 

—%Sale of mortgaged properties to lenders in dis¬ 
charge of debt—If “transaction” which can be 
r e-opened or set aside. 

For interpreting the word “transaction” in the 
Bengal Money-Lenders Act the interpretation of 
that expression used in the Usurious Loans Act, 
S. 3 or the English Money-Lender’s Act as the 
“transaction of loan” is not a safe guide. A sale 
by the borrower to the lender in full or part satis¬ 
faction of a loan would ordinarily be covered by 
the word “transaction” in Bengal Money-Lenders 
Act, S. 36. But it would not be regarded as a 
“transaction” if it has not the effect impeding! or 
obstructing the relief or reliefs to which the bor¬ 
rower is entitled under the provisions of the Act. 
A transaction which is in essence a transaction 
of payment would not impede or obstruct the 
relief conferred on the borrower by the provisions 
of S. 30, but on the other hand would act in aid 
of that relief. Where the conveyance was exe¬ 
cuted before 1st January, 1939, the transaction 
cannot be re-opened. If the conveyance had been 
made after that date and if the lende^ got in 


BEN. MONEY-LENDERS ACT (1940), 
S. 36. - 

substance payment in excess of what he would 
have been entitled to on account being taken in 
terms of S'. 30 of the Act the transaction may 
have to be re-opened for ascertaining the balance 
due. But the sales cannot be set aside. ( Mitter 
and Akram, JJ.) Jnanendra Narayan Choud- 
hury v. Naba Kumar Singha Dudhoria. 
I.L.R. (1946) 2 Cal. 179=A.I.R. 1947 Cal. 
141=225 I.C. 270=50 C.W.N. 790. 

-S. 36— Suit by judgment-debtor for relief 

—Property purchased by decree-holder at price 
exceeding decretal amount—Surplus amount with¬ 
drawn by judgment-debtor and her creditors— 
Judgment-debtor, if should be required to deposit 
that amount. 

Where the property of the judgment-debtor was 
purchased by the decree-holder in execution at 
an amount much above the decretal amount, with 
the result that after setting off the decretal dues 
against the price at which he had purchased he 
had to deposit in Court a certain sum a portion 
of which was withdrawn by the creditors of the 
judgment-debtor and the balance by the judgment- 
debtor herself, and the judgment-debtor filed a 
suit under S. 36 of the Bengal Money-Lenders 
Act for relief, 

Held, that the judgment-debtor must deposit in 
Court the surplus amount withdrawn by herself 
and her creditors before she could be allowed to 
proceed further with her suit. ( Mitter and 
Akram, JJ.) D. J. Hill v. Ramtaran Banerji. 
50 C.W.N. 47. 

- S. 36— Suit for obtaining relief—Small 

Causes Courts — Jurisdiction—Provincial Small 
Causes Courts Act, Sch. II, Arts. 4, 11, 21 and 23. 

A suit for obtaining relief under S. 36 of the 
Bengal Money-Lenders Act is not a suit which 
is exempt from the cognisance of a Small Causes 
Court under Arts. 4, 11, 21 and 23 of Sch. II 
to the Provincial Small Causes Courts Act. Re¬ 
opening of a decree under S. 36 of the Bengal 
Money-Lenders Act is a new species of relief 
which has been introduced by that Act. The en¬ 
tire procedure is regulated by the provisions of 
that Act itself and there is nothing in that Act 
which lends countenance to the view that Small 
Causes Court Judges are not competent to exercise 
powers given by the Act. There is nothing in 
the Provincial Small Causes Courts Act to pre¬ 
vent a Small Causes Court Judge from passing 
an order for restoration of immovable property 
consequential on the reopening of the decree. 
(Mukherjea and McSliarpe, JJ.) Noni Lal 
Chowdhury v. Lalit Mohan Mukherjee. 80 
C.L.J. 290=229 I.C. 419=1947 Cal. (Rul.) 
157=A.I.R. .1947 Cal. 97. 

-- —Ss. 36 and 2 (22) —“Suit to which this 

Act applies”—Proceeding before Board in res¬ 
pect of money decree pending on Uf January, 
1939 —Such proceeding started after dismissal of 
last execution case — Decree, if can be re-opened. 

A proceeding instituted by a debtor before the 
Debt Settlement Board in respect of an amount 
due under a decree passed in a money suit, may 
itself constitute a proceeding within the definition 
of S. 2 (22) of the Bengal Money Lenders Act 
1 so as to make for the purposes of the Act the 
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application before the Board “a suit to which this 
Act applies” within die meaning of S. 2 (22). 
Such a proceeding started after the dismissal of 
the last execution case in respect of money decree 
and pending on 1st January, 1939, cannot be treat¬ 
ed as a proceeding in the suit or so closely con¬ 
nected with it as to entitle the borrower to re¬ 
open the decree in the suit. [48 C.W.N. 85, ref. 
to.] (Ormond, J.) Jam ini Kumar Dey v. Rat 
Kumar Kar. 1 D.R. 155=A.I.R. 1949 Dacca 

O • 

. ^s. 36 (1) and 38 —Proper procedure — 

■buit or application—Poking of accounts. 

S. 36 (1) of the Bengal Money-Lenders Act 
mentions a suit and an application. An applica¬ 
tion will be a proper procedure where execution 
proceedings are going on, and the suit will be 
the proper procedure where a decree has to be re¬ 
opened. But for merely taking accounts, the 
proper procedure is an application under S. 38 
ot the Act. (C hunder, J.) Bejoy Krishna Roy 
V. Pasupati^ Karmakar. 53 C.W.N. 627. 

“ ~ S * 36 O) an <* Appendix B, Arts. 8 & 

9 Suit substantially under — Memo, of appeal — 

Court-fee payable—Court-Fees Act, Sch. I, Art 1 

Where the plaint is substantially one under 

rnnrf f I) r°o the i? engal Mone y Anders Act, a 
court-fee °f Re 1 is payable on the plaint under 

Art. 8 of Appendix B of the Act. But court-fees 

are payable on a memorandum of appeal filed I 

Lenders & A T\ Under the Ben ^ Money i 

Lenders Act not in terms of Art. 8 or 9 An- I 

pendix B, but under Sch. I, Art. 1 of the Court- 

ecs Act on the value of the subject-matter of 

he appeal (Das, J.) Sudhir Kumar Chat- 

AftA—T T*’ I^°?i A n DEB ChAKR ARARTY. 52 C W N 
684-1. L.R ( 1948) 2 Cal. 149=83 C.L.J. 247.' 

oar,™™*” t* (1) ’/ ? rov,sos —“Adjustment or 

agreement —If includes consent decree. 

_ n <« consent decree cannot be construed to be 1 
an adjustment or agreement” between the parties 
either within the meaning of S. 36 (1) (M 0 r 

proviso (j) to that sub-section. No doubt an 
agreement between the parties is the foundation 1 
on which a consent decree rests, but after all a 
consent decree is a decree of the Court The 

decree° be on P*- decrees ’ whc.hei The ’ 
cree be on adjudication or by consent U 1 ! 

proviso (2) and not proviso (1) to S ¥ ’f *t I 

Bengal Money-Lenders Act. (Milter and Aknm ' ' 

i J ± MA hendra Nath Sardar n, < 

S 31L L - R - (1946 > 2 CaI - 302=52 C W. ' J 

- S. 36 (1), Proviso— Applicability—Trtt 1 f 
MiZton pr ° mssor y ether create new j 

The proper test for the application of proviso ' 
A J ? f S : 3, 6 0) of the Bengal Money Lenders c 
talfpn'h W ?u eth r the oW 'gations expressly under- • 1 

tabc " iV he ! lnrrower have 1/een completely snh < 
stituted by other express obligations undertaken 4 
anf i intention of tlic nnrtics p’nttipmri r t 9 

document itself and in case of ambiguity mm ex" / 
fernal circumstances and the confine, of the' C 

re cis 0 r ,ngs win havc * 

Where all the dues of all the earlier promis- u 
sory notes including the arrears of interest due c 
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s were consolidated and one new promissory note 
. was executed and further the old notes were all 
f returned to the borrowers, it can be inferred from 
2 these facts that the parties intended to give a go- 

- by to the earlier promissory notes. Under the 

- circumstances, proviso (1) to S. 36 (1) of the 

- Bengal Money-Lenders Act would apply to the 
case, previous dealings being closed and a new 
obligation being substituted. ( Mitter and Chun- 

i der, JJ.) Durga Sankar Sukul v. Prafulla 
1 Chandra Nag. I.L.R. (1947) 1 Cal. 101=51 
. C.W.N. 355=A.I.R. 1947 Cal. 294. 

-- S * 36 0)> Proviso—Scope of. See 

Bengal Money-Lenders Act (X of 1940) S 16 
1949 F.L.J. 144. 

- : —S. 36 (1), Proviso (i)— Agreement “pur- 

•Porting to create new obligation”—Meaning of— 
Agreement keeping alive original obligation and 
modifying some of its terms—If amounts to. f See 
Q.D. 1941—1945, Vol. I, Col. 273.] Jadu Nath 

v. Jagat Prassanna Mukherjee. 1946 Cal’ 
(Rul.) 2. 

——S. 36 (1), Proviso (X)—Applicability— 
Conditions Creation of new obligation after clos¬ 
ing previous dealings. 

An adjustment of accounts agreed upon by both 
the lender and the borrower may in a sense be taken 
to close previous dealings between the parties but 
j that is not enough to attract proviso (1) to S. 36 
j (1) of the Bengal Money-Lenders Act, for that 
I b - v ltseIf ^s not create a new obligation. The 
subsequent alteration of any one of the terms, of 
the original bond on which the loan was advanced 
in a sense may be taken to create a new obliga- 
tion, for the contract so altered would certainly be 
different from the original one. But that by 
itself is not sufficient to attract the proviso. The 
' P r °viso lays down two conditions, namely (1) the 
closing of previous dealings between the lender and 
the borrower and (2) creation of a new obliga¬ 
tion and both those conditions must be the result 
of the transactions in order that it may be protect¬ 
ed against reopening by the force of that proviso, 
lhat proviso, however, does not mean that the 
transaction must be an independent one, an ab¬ 
solutely new one unconnected with a prior tran- ' 
saction, for ns the proviso creates an exception to 
ic power of reopening there must in every case 
he some connection between that transaction and 

„VJiT t T an . s f ac ! ,on to which the Court will have 
to tall back if the former is reopened. As the 

or^nW °" to be P rotc ctcd against re- 

ni, ' st both the requirements, it must 

have the effect of completely substituting the prior 

In’rk a , " *? Wh,ch thc borrower desires to fall 
T" '’-V“ o f the reopening. (Mitter 
DRA M ™' r J ) M ;' n "t'suDAN Pal v. Jnanen- 

RhM 7 ^n H o„ 24 TC - 575=1046 Cal. 
fRul.) 270=50 C.W.N. 726=A.I.R. 1046 Cal. 


Prnr, P 36 T' ,F rOV1SO (D—Aptficability- 

Proceedmgs muter S. 38 -Period of 12 xears- 

Calculation— Relevant date.' 

Rp nJ 6 xr ludi ?« P, roviso (1) to S. 36 (1) of the 
nnrl^r <; oney-Lcnders Act applies to proceedings 

calctdatmtr 38 .! ° f t lC A , ct - and the relevant date for 
calculating the period ot twelve years mentioned 
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in that proviso is the date of the filing of the 
application under S. 38. ( Mitter and Akram, 

JJ.) Pramatha Narh Roy v. Prativa Nath 
Roy. I.L.R. (1946) 1 Cal. 305=81 C. L. J. 
14£=A.I.R. 1947 Cal. 134=230 I.C. 191=1947 
Cal. (Rul.) 194. 

-S. 36 (1), Proviso— Applicability — Re¬ 
newed promissory note—Whether creates new 
obligation. 

The defendants borrowed a sum of Rs. 2,000 
from T and executed a promissory note in his 
favour for that sum. Subsequently they bor¬ 
rowed a sum of Rs. 1,000 from H, the mother 
of T and executed a promissory note for that 
sum in favour of H. Later, the defendants exe¬ 
cuted a promissory note in favour of H for 
Rs. 3,370, which was the amount due on the two 
previous promissory notes. Some time later, they 
executed the promissory note in suit in favour 
of H for Rs. 4,000 which represented the amount 
due for principal and interest on the promissory 

note for Rs, 3,370. H assigned this promissory 
note to the plaintiff. 

Held, that the promissory note in suit closed 

previous dealings and created a new obligation 

and that being so, the first proviso to S. 36 ( 1 ) 

01 the Bengal Money-Lenders Act applied and 

e transaction represented by that note could not 

e re-opened as the note was executed more than 12 

years prior to the suit v ( Sen and Das, JJ.) 

? t dh J™ Br usan Pal v. Mani Bala. 51 C.W. 
N. 347. 

“7 S. 36 ( 1 ), proviso (1)— Applicability— 
newed .mortgage bond—If creates new obliga- 
lon Intention of parties—Inference from circum¬ 
Proviso (1) to S. 36 ( 1 ) of the Bengal Money- 
enders Act is only an exception to the general 
me that is embodied in the section and must be 
onstrued strictly. It undoubtedly contemplates 

where the adjustment or agreement extin¬ 
guishes the previous obligation and replaces it by 
?nother or substituted obligation within the mean- 
lng of S. 62 of the Contract Act. When a re¬ 
newed mortgage bond is taken the mortgagee is 
Always presumed, unless the contrary is shown, 
!° kee P alive the original security which might 
be availed of against third parties. The pre¬ 
sumption which arises in such circumstances can 
De put down expressly in the mortgage deed itself 
<>ut of abundant caution. By itself a clause like 
mis does not necessarily lead to the conclusion 
mat not merely the security but the old obligation 
also was kept alive. But at the same time it can¬ 
not be contended that when a clause like this oc¬ 
curs in a mortgage bond the intention was only 
m keep alive the security and not the debt. The 
Whole question is one of fact, and whether or not 
me original agreement was discharged by a new 
agreement, as is contemplated by S. 62 of the 
Contract Act, must be determined on a considera¬ 
te 011 * 0 ^ substance of the matter and not merely 
ne form. Where the consideration for a renew¬ 
ed mortgage bond was the amount due as princi¬ 
pal and unpaid interest on the previous bond less 

thli 1 rem . ission allowed by the mortgagee, and 
dlf uj 0 ^ interest remained the same but as the 
«eot had amounted nearly to double of the origi- 
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nal amount fresh properties were added as secur¬ 
ity, and further there was not only an express 
provision in the document that the first mortgage 
was to remain in force but the first mortgage was 
not cancelled or returned to the mortgagor but 
was kept with the mortgagee, 

Held, that the parties did not intend that the 
original obligation should be extinguished and 
merged in a new obligation and that the obliga¬ 
tion under the second instrument was not in super- 
session of but only in addition to, or modification 
of the obligation created by the first instrument, 
and that being the position the case was not hit 

| W proviso (1) to S. 36 (1) of the Bengal 
Money-Lenders Act. ( Muklierjea and Blank, 
i JJ.) Nripendra Kumar Roy v. Santosh Ku¬ 
mar Das. I.L.R. (1946) 1 Cal. 548=82 C.L.J. 
116=50 C.W.N. 720 


1 - 7 S - 36 (!)» Proviso—Applicability—Re¬ 

newed promissory note—Whether creates new 
1 obligation. 

The defendants borrowed Rs. 5,000 on a pro¬ 
missory note in 1913. In 1917, they executed 
another promissory note for Rs. 6,385 which was 
the sum found due on account of principal and 
interest in respect of the previous note, in 1920 

PrC ??, 1 ^ 0ry , - n , 0te was execute <l by them for 
Ks. 7,924 which represented the principal and 

interest then due and a small cash payment then 
made. In 1923, another promissory note was 
executed by them for Rs. 10,162 for the prin¬ 
cipal and interest then found due and cash then 
advanced. An endorsement was made by 

inon defenc ^ nts on the promissory note of 
1920 to the effect that in lieu of that 

— e 1 executin & a new note consolidat- 

noi n'f ™P a ' and ' nte ,^ st - The promissory 
note of 1923 referred only to the note of 1920 

”• ™ d ' ” * 

tr he P r ° mi ? sor y note of 1923 closed 

P m- d 5 allngs ° f the P arti « and created a 
new obligation and as it was beyond 12 years 

t, da > ° f ,* e suit - the transaction repre- 
sented by it could not be re-opened in view of 

proviso ( 1 ) of S. 36 ( 1 ) of the Bengal Money- 

Lenders Act. {Mitter and Akram, JJ ) Nalini 

Mohah Roy * m UKUND a ChaW das U 5 N i 


—S.^36 (1), proviso (i) ‘‘Date of suif- 

.,^,^ erred \° in ‘ he proviso (0 means 
the suit that is spoken of in S. 36 ( 1 ) of the 

cas/wh^ 0ney ’ Lend , erS Act - If the execution 

Wa ? P® ndlng on January 1, 1939, was 

made^hic ^ a J the tlme when the debtor 

dIte of tlf PP I ^ d0n / 0r relief under the Act, “the 
date of . referred to in the proviso is the 

arose Ttf ^ 0Ut ° f which the execution case 
reonen The , Court has, therefore, jurisdiction to 
reopen an adjustment which took place within 

T £ y a ea r S , fr ?™ date of that suit. [I.L.R. 
TT\\} Ca ' 516, dist -l (Nasim Ali and Blank, 
JJ.) Mohanta Bhagaban Das v. Durga Das 
Sarkar. I.L.R. (1945 ) 2 Cal. 290. 

——S. 36 (1), proviso (1)—' "Date of suit” 
ouit, tf includes application. 


! 
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The expression “date of suit” occurring in pro¬ 
viso (1) to S. 36 (1) of the Bengal Money- 
Lenders Act, docs not refer to the date of any 
application by the borrower for relief under the 
Act. (Mukltcrjca and Blank, JJ.) Nripendra 
Kumar Roy v. Santosh Kumar Das. I.L.R. 
(1946) 1 Cal. 548=50 C.W.N. 720=82 C.L.j. 
116. 

-S. 36 (1), Proviso (i)—“Date of suit” 

—Meaning of—Review application under S. 36 
( 6 ) (a) (ii )— If such suit. [Sec Q.D. 1941— 
1945, Vol. I, Col. 274.] Surendra Nath Sar- 
kar v. Kumarkhali Banking Corporation. 
I.L.R. (1945) 2 Cal. 51. 

-S. 36 ( 1 ) (a)— “Transaction”—Barred 

debt—Bond in respect of—If can be re-opened. 

S. 36 (1) (a) contemplates a transaction bet¬ 
ween the borrower and the lender which has re¬ 
ference to and is connected with the loan. Its 
ultimate source must be the loan in respect of 
which the accounts are to be taken, and there must 
be relationship of debtor and creditor. The fact 
that a debtor executes a fresh bond in respect of 
barred debt does not render the original relation¬ 
ship of debtor and creditor to cease because the 
debt is not extinguished because the remedy to 
recover it by suit is barred by time. The new 
promise to pay merely resuscitates the remedy 
to enforce payment by suit. A bond in respect 
of a barred debt is therefore a “transaction” fall¬ 
ing under S. 36 (1) (a) and can be re-opened. 

( Mitter and Akram, JJ.) Suresh Chandra Rid- 
yanidhi v. Benoy Kumar AchArjya. I L R 
(1946) 2 Cal. 209=50 C.W.N. 796=225 I C 
346=A.I.R. 1947 Cal. 267. 

—-~S. 36 ( 1 ), Proviso (ii)— “Effects”— 

Meaning of. 

The word “affects” in proviso (ii) of S. 36 
(1), Bengal Money-Lenders Act, cannot be inter¬ 
preted to mean "affects the creditor prejudicially”. 
(Akram, C.J.) Aminulla Mia v. Haridas 
2 D.R. 190. 

; S. 36 ( 1 ) (a), proviso (ii)—Sale in exe¬ 
cution of final mortgage decree held before 1 st 
January, 1939 Personal decree for unrealised 
balance not passed, but not barred by limitation 
on that date—Preliminary and final decrees if can 

be re-opened [See Q.D. 1941-1945, Vol. I, 
Lol. 27/. J Ajaraddi v. Sonai Biri 2?4 T C 
266=1946 Cal. (Rul.) 221=A.I.R. 1946 C a l’ 
65. 

-—s. 36 (1) (b) and proviso (i )—•'Adjust- 

went or agreement”—Consent decree. 

A consent decree cannot be construed to be an 
adjustment or agreement between the parties cither 
within the meaning of S. 36 (1) (/,) or proviso 

a f 36 of , . 1,1C Ccn £ al Money Lenders 

Act. I he proviso which deals with decrees whe¬ 
ther the decree be on adjudication or by consent 
is proviso (2) and not proviso (1) to S. 36. A 
consent decree passed in a suit to which the Act 
applies can therefore he re-opened. (Mitter mid 
Akram, JJ.) Mahkndra Nath Sarthr r Bi- 
reswar Bairagi. I.L.R. (1946) 2 Cal W>— 
C.W.N. 314. ' 

—-S. 36 ( 1 ), Proviso (ii)—R,--opening of 

prior mortgage decree—If would affect .mine- 
quent mortgage decree. 
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The re-opening of a prior mortgage decree 
would not require a modification of the terms of 
a subsequent mortgage decree, where the 
rights of the decree-holder under the latter mort¬ 
gage decree are to proceed against such of the 
mortgaged properties as may not be required for 
the satisfaction of the prior mortgage decree and 
to take surplus proceeds, if any, if all the mort¬ 
gaged properties had been sold in execution of 
the prior mortgage decree. Consequently, S. 36 
(1), proviso (ii) of the Bengal Money-Lenders 
Act would not operate as a bar to the re-opening 
of such a prior mortgage decree. (Mitter and 
Akram, JJ.) Upendra Narayan v. Sudir- 
chandra. 230 I.C. 476=51 C.W.N. 17=A.I. 
R. 1947 Cal. 172. 

-S. 36 (1), Proviso (ii) and (2) (c) — 

Scope—Conflict between—Proper procedure — 

Relief to debtor. 

The provisions of S. 36 (2) (c) are no doubt 
mandatory; but the provisions of the proviso (if) 
to sub-S. (1) of S. 36 are equally mandatory. 
Where there is a conflict between the two provi¬ 
sions the only course is to give effect to so much 
as will best secure the object of the section, i.e., 
to re-open the decree and give relief to the debtor 
so far as the circumstances of the case will per¬ 
mit. (Sharpe, J.) Mahomed Kazim Ai.i v. 
Rameshchanijra Sil. 227 I.C. 236=1946 Cal. 
(Rul.) 441=A.I.R. 1947 Cal. 270. 

*7 -S. 36 (1), Proviso (ii )—Scope and ob¬ 

ject of—Decree passed after \st January, 1939— 
If excluded from purvieiv of S. 36—Re-opening 
of such decree. 

A decree passed after 1st January, 1939, can 
be re-opened under S. 36 of the Bengal Money- 
Lenders Act, and relief given to the judgment- 
debtor in respect of excess interest included in it 
against the provisions of the Act. The object of 
the legislature in inserting proviso (ii) to S. 36 
is not to exclude decrees passed after 1st January, 
1939, from the benefit of S. 36, but only to lay 
down an additional requirement which has to be 
fulfilled in cases where the decree, though passed 
before that date could still be deemed to be made 
in a suit to which the Act applies, as defined in 

S 2 (22) [72 I.A. 156; 46 C.W.N. 875, ref.] 
(Kama, C.J., Pad Ali, Pataniali Sastri, Mehr- 
chand Mahajan and Mukhcrjca, JJ.) Ram Ta- 
ran Banerjee v. D. T. Hill. 4 D.L.R. 

(F C.) 76=A.I.R. 1949 F.C. 135=1949 F. 
L.J. 144. 

" S. 36 (1), Proviso (ii) and ( 4 )— Suit 
for money due under simple mortgage — Prelimi¬ 
nary decree for sale passed in such suit — If one 
for 7tioney Mortgaged property sold before 1 si 
January, 1039— Personal decree for balance re¬ 
maining unsatisfied on that date—Decree, if deem¬ 
ed to be fully satisfied. 

A suit for recovery of money due under a 
simple mortgage is substantially a suit for monev 
for the purposes of S. 36 (*4) of the Bengal* 
Money-Lenders Act, though it is for the enforce¬ 
ment of the mortgage. Just as the suit is one 
tor money, so a preliminary decree for sale 
passed in such a suit directing the sale of the 
mortgaged property in the event of non-payment 
ot the decretal amount and providing for a per* 
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sonal decree for the balance if the net proceeds 
of the sale are insufficient to pay such amount, is 
substantially a decree for money. It lays down 
that the decree is to be worked out in three stages 
indicated therein which cannot be severed from 
one another. They are not independent, 
but constitute different stages in a single 
decree. For the purposes of the Act these 
decrees passed in a suit to which the 
Act applies should be treated as a single money 
decree. Such a decree cannot be deemed to be 
fully satisfied within the meaning of S. 36 (1), 
proviso (ii) of the Act by the mere sale of the 
mortgaged property in execution of the final decree 
before 1st January, 1939, if the personal decree 
for the balance remains unsatisfied on that date. 
The Court can in such a case, therefore, in the 
exercise of the powers under S. 36 of the Act, 
re-open the preliminary decree, and the final 
decree, as well as the personal decree, so as to 
affect all the three. [48 C.W.N. 361 (F.B.), 
appr.] (Sir Madhavan Nair.) Jadunath Roy 
v. Kshitish Chandra Acharjya. 76 I. A. 179 
=A.I.R. 1949 P.C. 268=85 C.L.J. 116=30 
P.L.T^ 222=53 C.W.N. 790 (P.C.). 

S. 36 (2)— Costs that may be added to 
new decree. [See Q.D. 1941-1945, Vol. I, 

Col. 280.] SUBASHINI PODDAR V. SREENATH 

Chakravarty. I.L.R. (1945 ) 2 Cal. 651=223 
I.C. 422=1946 Cal. (Rul.) 171=A.I.R. 1946 
Cal. 129. 

7 " S * 36 (2) (c) and (e)- 

tion of property — Permissibility- 

to estimate amount for which judgment-debtor 
has to be credited. 

The provisions of S. 36 (2), Beng. Money- 
Lenders Act, show beyond all doubt that there was 
the clearest intention that partial restoration of 
property could be claimed and given. These provi¬ 
sions are not nullified by cl. (e) of S. 36 (2) . 
The Legislature clearly has made a mistake in 
the provision it has made in cl. (e) in providing 
that the j!udgment-debtor is to get credit only 
for the value of the property restored to him and 
again returned to the decree-holder.. It is not 
possible to give any other interpretation to the 
section than in accordance with the manifest 
error but the Courts then must estimate in the 
test way they can what figure is to be given 
as the amount for which the judgment-debtor has 
to be credited. ( Roxburgh, J.) Ramesh Chan¬ 
dra Roy v. Bhupendra Bhusan Gangully. 
A.I.R. 1950 Cal. 438. 

*- Ss. 36 (2) (e) and 34 (2)— Instalment 

due under re-opened decree—Time for payment — 
Power of Court to extend — C. P. Code, S . 148. 

S. 36 (2) ( e ) of the Bengal Money-Lenders Act 
contemplates a case where a decree has already 
teen executed by the sale of the property of the 
judgment-debtor and provides under S. 36 (2) 

(c), if he makes default in payment of any instal¬ 
ment the decree-holder shall be put back in pos¬ 
session of the property sold. The first proviso 
to S. 34 (2) of the Act empowers the Court to 
grant extension of time for 'the payment of any 
instalment "prior to an order for execution of the 
decree”. The said proviso to S. 34 (2) does not, 
therefore, control S. 36 (2) ( e ) of the Act, and 
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the Court has no power to extend time for the 
payment of an instalment due under a reopened 
decree which has been executed by the sale of 
the property of the judgment-debtor. 48 C.W, 
N. 453, referred to. S. 148, C. P. Code, cannot 
be availed of to extend the time for payment 
of an instalment due under a reopened decree, as 
the decree provides a penalty in case of default 
in payment of any instalment. 37 C.W.N. 878, 
referred to. 

In such a case, the Court has no jurisdiction 
to give relief against forfeiture on equitable prin¬ 
ciples. In a case, where it is expressly provided 
by the statute that the Court shall direct, in de¬ 
fault of the payment of any instalment, that the 
decree-holder shall be put into possession of the 
property, recourse cannot be had to equitable 
principles to override the statutory provision. 
(Akram, J .) Basudeb Guchait v. Bibhutx 
Bhusan Guchait. I.L.R. (1948) 1 Cal. 156. 

-S. 36 (2)— Re-opening of mortgage- 

decree—Mesne profits—Liability of decree-holder - 
purchaser. 

A decree-holder purchaser is not accountable to 
the judgment-debtor for mesne profits till the 
date of the order re-opening the mortgage-decree. 
[49 C.W.N. 30, foil.] (Mitter and Waight, 
JJ.) Promode Kumar Roy v. Nikhil Bhusan. 
50 C.W.N. 407=A.I.R. 1946 Cal. 370t=227 
I.C. 600=1947 Cal. (Rul.) 37. 

- 1 —S. 36 (2) (a)—Re-opening of decree— 

Position of parties—Plea of payment rejected in 
suit—If can be given effect to. [See Q.D. 1941- 
1945, Vol. I, Col. 282.] Ajaraddi v. Sonai 
Bibi. 224 I.C. 266=1946 Cal. (Rul.) 221=A. 
I.R. 1946 Cal. 65, 

-S. 36 (2) (b )—Purchaser by private sale 

from decree-holder auction-purchaser — If pro¬ 
tected. 

S. 36 (2) (b) of the Bengal Money-Lenders 
Act only contemplates that the right should be 
acquired by a person other than the decree-holder 
as a result of the execution of the re-opened 
decree. If a person bona fide acquires a pro¬ 
perty under a private sale by the decree-holder 
auction-purchaser which is not remote in point 
of time, he acquires it “in consequence of the exe¬ 
cution of the re-opened decree” within*the mean¬ 
ing of that clause and is therefore within its 
protection. (Edgley and Blank, JJ.) Satish 
Chandra Nath v. Barada Prosad Mandal. 51 
C.W.N. 112=A.I.R. 1947 Cal. 325. 

... (2) (h) and (c)—Scope—Decree- 

holder purchasing undivided share of judgment- 
debtor m execution of re-opened decree—Separate 
allotment given to him in partition suit—Right of 
judgment-rdebtor to restoration of possession of 

rt* [See Q - D - 1941-1945, Vol. I, 

r?l. • SUBHASHINI PODDAR V. SREENATH 

Chakrabarti] I.L.R. (1945 2 Cal. 651=A.I. 

,\ 94 ^,, CaI - 129=223 I.C. 422=1946 Cal. 
(Rul.) 171. 

— S. 36 (2) (c )—Lease obtained by pur¬ 
chaser on strength of renewal clause in lease held 

debfjy 9 * nen t- deb t° r — T f P r operty of judgment- 

Obiter. A lease obtained by the decree-holder 
purchaser of a leasehold interest on the strength 
of a renewal clause in the lease* which the jud«•- 
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ment-debtor held, would be regarded as the pro- | (Sen and Das, JJ.) Ksheeroda Sundari Dasi 
perty of the judgment-debtor within the meaning v. Amkita Lal Chaudhuri. LL.R. (1946) 1 
of Cl. (e) of S. 30 (2) of the Bengal Money- ! Cal. 137. 


Lenders Act. ( Mitter and Akram, JJ.) Upen- 
DRA NARAIN V. SUDHIRCHANDRA. 230 I.C. 476= 

51 CAV.N. 17=A.I.R. 1947 Cal. 172. 

_S. 36 (2) (c)—Property purchased by 

decree-holder along with stranger in equal shares 
—Restoration of half share of decree-holder—If 

proper. [See Q.D. 1941-1945, Vol. I, Col. 284.] 

Subashini Poddar v. Sreenath Chakrabarti. 

I.L.R. (1945) 2 Cal. 651=A.I.R. 1946 Cal. 

129=223 I.C. 422=1946 Cal. (Rul.) 171. 

-S. 36 (2) (c)— Restoration of possession 

—Question whether decree-holder is benamidar for 
another person—Power of Court to decide. 

In a proceeding under S. 36 of the Bengal 
Money-Lenders Act, the Court can go into the 
question as to whether the decree-holder on re¬ 
cord is a benamidar for another person brought 
on the record of that proceeding by the judgment- 
debtor for the purpose of deciding whether the 
judgment-debtor is entitled to restoration of pos¬ 
session of his property sold in execution of the re¬ 
opened decree. ( Mitter and C hunder, JJ.) f Aditya 
Narain Chakrabarty v. Iswar Gopal Jew. 4 
D.L.R. (Cal.) 156=A.I.R. 1949 Cal. 315. 

-S. 36 (4 )—“Suit to which this Act ap¬ 
plies"—Sale in execution—Purchase by decree- 
holder and delivery of possession—Subsequent 
title suit with prayer for possession—If falls 
under section. 

A title suit with a prayer for recovery of pos¬ 
session purchased at a Court sale in execution 
and duly delivered over to the decree-holder pur¬ 
chaser, cannot be held to be covered by the ex¬ 
pression “application for the possession of pro¬ 
perty purchased by him (decree-holder) in exe¬ 
cution of his decree.” Such a suit is not a “suit 
to which this Act applies” within the meaning of 
S. 36 of the Bengal Money-Lenders Act ( Sharpe, 

J.) Mahomed Kazim Ali v. Rameshchandra 
Sil. 227 I.C. 236=1946 Cal. (Rul.) 441=A.l. 

R. 1947 Cal. 270. 

-S. 36 (5)—“Assignee"—Meaning of—Sub¬ 
mortgagee. 

The word “assignee” in S. 36 (5) of the Bengal 
Money-Lenders Act means only the transferee 
of a complete transferee, a person who by the act 
of the transferor was substituted in his place. A 
sub-mortgagee is not an assignee within the mean¬ 
ing of this sub-section as he does not acquire the 
totality of the rights of the original mortgagee. 

(Mitter and IVaight, JJ.) Promode Kumar Roy 
v Nikhil Bhusan. 50 C.W.N. 407=A.I.R. 

1946 Cal. 370=227 I.C. 600=1947 Cal. (Rul.) 

37. 

_S. 36 (5)— Assignee of decree — Co-sharer 

to whom decree is allotted on partition—If en¬ 
titled to protection. 

• • « . 1 1 _ “ * V M ‘“V Will | 1 V-UliUltU lilt VIt" 

Where on part.t.on between co-sharers a decree C ree and directed restoration of possession of the 


S. 36 (5) — “Assignee" — Sub-mortgagee 
under assignment by mortgagee of all his rights 
reserving right to redeem — Subsection, if applies 
to loan before Act. 

Sub-S. (5) of S. 36 of the Bengal Money- 
Lenders Act applies not only to an assignee of a 
mortgage decree but also to an assignee of a 
mortgage-debt. A sub-mortgagee under an assign¬ 
ment made by the mortgagee of the entire mort¬ 
gage-debt and all his rights as mortgagee, is an 
assignee within that sub-section. The fact that 
the mortgagee has reserved his right to redeem 
does not make the assignment any the less an 
assignment of all his rights under the mortgage. 

The sub-section also refers to a case in which 
the loan was made before the Act came into 
operation. [72 l.A. 156, foil.] ( Lord Morton 
of Henry ton.) Promode Kumar Roy v. Nikhil 
Bhusan. 76 l.A. 74=A.1.R. 1949 P.C. 183 
=53 C.W.N. 416=4 D.L.R. (P.C.) 214 
(P.C.). 

-S. 36 (5) —Mortgagee paying of) earlier 

mortgage suing on his own mortgage—If pro¬ 
tected as an assignee. 

A mortgagee who pays oft' an earlier mortgage 
and is even subrogated to the rights of the ear¬ 
lier mortgagee, is not in the position of an as¬ 
signee when suing to recover the loan due on his 
own mortgage, and is not, therefore, protected 
under S. 36 (5) of the Bengal Money-Lenders 
Act. I.L.R. (1945) 2 Cal. 449 and 50 C.W.- 
N. 407, Dist. ( Mitter and Chunder, JJ.) Pra- 
matha Nath Ray v. Pashupathi Nath Malia. 
I.L.R. (1946) 2 Cal. 413. 

-S. 36 (5)—Pre-Act assignee—If protect¬ 
ed. [See Q.D. 1941-1945, Vol. I, Col. 285.] 
Renula Basu v. Manmatha Nath Basu. 
I.L.R. (1945) 2 Cal. 449=222 I.C. 1=12 B.R. 
256=1946 P.C. (Rul.) 92=1. L.R. (1945) 
Kar. (P.C.) 250 (P.C.). 

-S. 36 (5)— Pre-Act assignee of Pre-Act 

loan—If protected. 

A pre-Act assignee of a pre-Act loan is pro¬ 
tected by reason of S. 36 (5) of the Bengal 
Money-Lenders Act. (Mitter and IVaight, JJ.) 
Promode Kumar Roy v. Nikhil Bhusan. 227 
I.C. 600=50 C.W.N. 407=A.I.R. 1946 Cal. 
370. 


obtained by them is allotted to one of them, the 
partition does not operate as an assignment of 
the decree to him, and he is not, therefore, entitled 
to the protection of S. 36 (5) of the Bengal 


--S. 36 (6 )—Order re-ofening decree and 

restoring possession of some of properties only — 
Appeal. 

In execution of a money-decree, the decree- 
holder purchased some of the properties in his 
own name and the other properties were purchas¬ 
ed by strangers. On an application by the judg¬ 
ment-debtor under S. 36 (6) of the Bengal 
Money-Lenders Act, the Court re-opened the de- 


properties purchased by the decree-holder but 
with respect to other properties purchased by 
strangers the Court rejected the prayer for resto¬ 
ration on the finding that the judgment-debtor 
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Held, that the orders passed by the Court were 
of a composite .nature both on the one hand dis¬ 
posing of the application for re-opening the de¬ 
cree and also passing an actual new decree in the 
money-suit, and on this view the judgment-debtor 
had a right of appeal against the decree itself in 
respect of that part of it which ordered restora¬ 
tion of some of the properties and in effect refused 
restoration of the remaining properties. [45 C. 
W.N. 776, ref. to,] ( Ormond, J.) Amrii 
Lal v. Ananta Lal. 1 D.R. 25. 

——“S. 36 ( 6 ) (a) (i) and (ii)—Order 
rejecting application for relief—Appeal. [See 

Q. D. 1941-45, Vol. I, Col. 287.] Bhu- 
pendra Nath Ray v. Sushil Chandra. I.L. 

R. (1945) 2 Cal. 666 . 

--S. 36 ( 6 ) (b) —Grant of instalments — 

Power of High Court in revision. 

Under S. 36 ( 6 ) ( b ) of the Bengal Money- 
Lenders Act, the High Court has no power to 
grant instalments in revision. A Court before 
which an application in revision is pending is 
not a Court before which an appeal is pending 
within the meaning of that provision. {Lodge, 
L) Mahendrachandra Dey v. Mahendra- 
chandra Kar. 81 C.L.J. 260=A.I.R. 1947 
Cal. 288. 

Ss. 38 and 36—Application for taking 
accounts—Mortgage bond more than 12 years old 
7 -Amount mentioned therein as principal includ¬ 
ing also arrears of interest on sum actually ad¬ 
vanced—Such amount if to be treated as princi¬ 
pal for all purposes—Interest on such amount 
in™? date of bond—If payable. [See Q.D. 1941- 
^ nVol. I, Col. 290.] Birbhadra Chandra 
^ Surendra Prasad. I.L.R. (1945) 1 Cal. 

■ Ss. 38 and 30 (2)—Method of taking ac¬ 
counts—Interest paid before act in excess of sta¬ 
tutory rate up to certain period and at less than 
statutory rate thereafter—Excess interest, if to be 
credited towards outstanding principal at end of 
nrst period or towards interest accruing there¬ 
after. [See Q.D. 1941-1945, Vol. I, Col. 290.] 
oanat Kumar Mukherji v. Pramatha Nath 
Ray. I.L.R. (1945) 1 Cal. 254. 

~~-S. 38 (3) —Appeal against declaration — 

Respondent's right to file cross-objection — C. P. 
Code, 0. .41, R. 22 . 

Once a proceeding in appeal filed against a 
declaration under S. 38* Bengal Money-Lenders- 
Act, reaches the Court of the District Judge the 
uicidents and procedure applicable to that appeal 
are governed by the provisions of the Code of 
Civil Procedure. In that view of the matter, 
°nce an appeal is filed before the District Judge 
the respondent will have the right to file a cross- 
objection. ( Harries , C.J. and Bachawat, J.) 

Ramasray Singh v. Bibhisan Sinha. 5 D L 
(Cal.) 83=A.I.R. 1950 Cal. 372. 

“T —S . 38 (3)— Applicability—Order declaring 
debtor's right to have accounts taken — Appeal, if 
competent. 

An order passed in a preliminary form in a 
proceeding under S. 38 of the Bengal Money- 
Lenders Act declaring the debtor’s right to have 
accounts taken and directing a commissioner to 

Q,- D .—19 
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be appointed for that purpose, does not come 
within the express terms of S. 38 (3) of the 
Act conferring a right of appeal, and is therefore 
not appealable under this provision. The word 
“declaration” used in S. 38 (3) means a decla¬ 
ration which has been asked for by the bor¬ 
rower and which is made by the Court by virtue 
of powers given by sub-S. (2) of that section. 
Where the Court has not caused any accounts 
to be taken and has not made any declaration 
as to the amount “payable and already due”, or 
as to the amount “payable but not yet due,” the 
stage has not yet arrived at which a declaration 
of the above nature could be made. 

But the order in question has all the essentials 
of a preliminary decree and is therefore, appeal- 
able under the general law, viz., the Code of 
Civil Procedure, although the proceedings were 
originated in the Civil Court not on a plaint but 
on an application. The correct principle appli¬ 
cable in such cases is that where a Civil Court 
has given a decision which comes within the) 
definition of a decree, an appeal would lie, 
although the special proceedings began by 
reason of the provision of a Special Act, unless 
there is some provision in the special Act, which 
takes away by express terms or by necessary 
implication the right of appeal conferred under 
the general law. The character of the order 
is the criterion for determining whether an 
appeal would lie under the general law, and not 
the fact that the proceedings originated not on 
a plaint but on an application. 39 M. 617 
(P.C.), rel. on. ( Mitter and Chunder, JJ.) 
Satish Chandra Nag v. Riyasat Hossain. 
I.L.R. (1949) 1 Cal. 487. 

-S. 38 (3)— Scope—Right of appeal—If 

exhaustive—Further appeals to Federal Court — 
Competency — C. P. Code, Ss. 109 and 110. 

S. 38 (3) of the Bengal Money-Lenders Act 
cannot be read as exhaustive of the right of 
appeal, and as excluding a further appeal from 
the decision of the High Court to the Federal 
Court under Ss. 109 and 110, C. P. Code, on 
the ground that a proceeding under S. 38 is to 
be deemed to be a suit only for purposes of S. 11 
and for no other purpose. Ss. 109 and 110, C. 
P. Code, are not confined in their operation to 
suits. A declaration under S. 38, Bengal Money- 
Lenders Act, is “subject to appeal, if any, as it 
were a decree of the Court.” Whether an appeal 
lies in £ given case from a declaration made under 
S. 38, is left to be determined by the general law, 
\.e., the provisions of the C. P. Code. Once a 
proceeding under S. 38 reaches the High Court, 
further rights of appeal are governed by the C. 
P. Code, and if the requirements of Ss. 109 and 
110 are satisfied, an appeal to the Federal Court 
is not incompetent. [14 I.A. 160; 39 I.A. 197, 
Dist. 39 Mad. 617, Appl.] ( Kania, C.J., Fazal 
Ali, Patanjali Sastri, M.C. Mahajan and Mukher- 
jea, JJ.) Pramatha Nath Roy v. Sanat 
Kumar Mukherji. 53 C.W.N. (F.R.) 12= 
4 D.L.R. (F.C.) 16^A.I.R. 1949 F.C. 60= 
1949 F.L.J. 73=83 C.L.J. 268=1948 F.C.R. 
228 (F.C.). 

BENGAL MOTOR VEHICLES RULES 
(1940), R. 96 (b) (1)— Applicability — Driver of 
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slowly moving taxi refusing fare—Indicator flag 
of taxi meter in vertical position — Offence. 

A driver refusing a fare would be guilty of an 
offence under R. 96 ( b ) (1) of the Motor Vehicles 
Rules ( Bengal) only when the indicator flag of the 
taxi-meter is in a vertical position and the motor 
cab is on an authorised stand or otherwise station¬ 
ary. Both these requirements have to be satisfied. 
Where the driver of a taxi cab refuses a fare when 
his cab is slowly moving along a street, he does not 
commit an offence although the indicator flag of 
the taxi meter is in a vertical position. (Lodge, J.) 
Jata Sankar Raiji v. Emperor. 224 I.C. 439= 
47 Cr.L.J. 705=A.I.R. 1946 Cal. 449. 
BENGAL MUNICIPAL ACT (XV OF 
1932), S. 3 (21)— Applicability—“ Ad joining hold¬ 
ings”—Different holdings used for different mar¬ 
kets. 

Where two holdings existing separately are used 
for two different and distinct markets, one for the 
sale of fish and the other for the sale of vegetables, 
they cannot be held to be part and parcel of the 
“place of trade or business” within the meaning 
of the definition of “adjoining” holdings in S. 3 
(21) of the Bengal Municipal Act. (Mukherjea 
and Sharpe, JJ.) Commissioners of Pabna 
Municipality v. Naba Gobinda Chowiihury. 
226 I.C. 540=1946 Cal. (Rul.) 398=51 C.W. 
N. 183=A.I.R. 1947 Cal. 245. 

-Ss. 3 (21), 129 and 139— Holding held 

under one title consisting of rice mill and land 
and surrounded by one set of boundaries—Land 
subsequently let to tenants — Sub-division of hold¬ 
ing into two holdings for separate assessment— 
Legality. 

A holding consisting of a rice mill and certain 
land and surrounded by one set of boundaries and 
held under one title by the assessee cannot on 
his letting the land to tenants be subdivided into 
two different holdings and assessed separately. 
The letting of the land to tenants cannot in any 
way affect the title under which the assessee held. 

( Harries, C.J.) Hardat Roy v. Municipal Com¬ 
missioners of Kalna. 52 C.W.N. 185. 

-S. 3 (21)— “Holding” — Test — Land in 

occupation of different persons. 

In order that a parcel or parcels of land may 
constitute a “holding”, the occupation of the lands 
are surely to be looked to, but it would not be 
occupation of a single person or set of persons; 
there may be different occupiers, but if their 
ultimate source of title be the same according to 
the test adopted by the commissioners under S. 
129 (b) of the Bengal Municipal Act, then if 
these parcels are covered by the same set of 
boundaries, they would constitute a “holding” 
within the meaning of S. 3 (21) of the Act. 

(Mukcrjca and Sharpe, JJ.) Deba Prasad Garga 
v. Municipal Commissioners of Tamluk I I 
R. (1946) 2 Cal. 353=81 C.L.J. 160=A.I R 
1947 Cal. 121=1947 Cal. (Rul.) 159=229 I 
C. 488. 

T“—-S. 3 (21), Expl.— Construction — “Adjoin¬ 
ing" holdings—What are—“Separated by a street 
or other means of communication” — Interpretation. 

The words “separated by a street or other means 
of communication” contained in S. 3 (21) of the 


Bengal Municipal Act imply and must be construed 
as meaning that the holdings should be divided, the 
one from the other by a street or other means of 
communication. If they are not so divided, they 
cannot be considered to be “adjoining” holdings 
within the meaning of the explanation to S. 3 (21). 
(Mukerjea and Sharpe, JJ.) Commissioners of 
Pabna Municipality v. Naba Gobinda Chow- 
dhury. 226 I.C. 540=1946 Cal. (Rul.') 398= 
51 C.W.N. 183=A.I.R. 1947 Cal. 245. 

-- (As amended in 1940, S. 23—Construc¬ 
tion—“Trades, professions and callings specified in 
Sch. IV”—Interpretation of. See Bengal Muni¬ 
cipal Act, Ss. 123 and 182 and Sch. IV, Item 
1. 1949 F.L.J. 67 (F.C.). 

- Ss. 38-B and 43— Decision of subordi¬ 
nate Court setting aside election — Revision — 
Powers of High Court—C. P. C., S. 115— 
Government of India Act (1915), S. 107— Go¬ 
vernment of India Act (1935), 224. 

The High Court has no power to revise a deci¬ 
sion of a subordinate Court granting a declara¬ 
tion that the rejection of a nomination paper by 
the Election Authorities is illegal and ultra vires 
and setting aside an election, in view of the pro¬ 
visions of Ss. 39-B and 43 of the Bengal Munici¬ 
pal Act. 

The powers of revision of the High Court 
under S. 115, C. P. Code, have been validly 
taken away by Ss. 39-B and 43 of the Bengal 
Municipal Act. The latter Act could not, how¬ 
ever, affect the right of superintendence conferred 
on the High Court by S. 107 of the Government 
of India Act, 1915, which included not only 
superintendence on the administrative points but 
also superintendence on the judicial side. But 
tins section was repealed by the Government of 
India Act, 1935, and the corresponding S. 224 of 
the latter Act is confined to the administrative 
functions of High Courts and does not give the 
High Courts any right of judicial interference. 
I.L.R (1938) 2 Cal. 69 and 42 C.W.N. 647, 
refen-cd to A.I.R. 1949 Bom. 42, Diss. from. 
(Das and Gttha, JJ.) Jahnabi Prosad v. Basu- 
mb Paul. 54 C.W.N. 626=A.I.R. 1950 Cal. 


uo 


.‘•o —Uijjercnt Holdings ...... 

cd as one holding for fur pose of assessment— 
Legality of assessment. 

Under S. 123 of the Bengal Municipal Act, 
it is essential that the unit or subject of assess- 
ment must be one single holding as defined in S, 

( ) of the Act, (i.e.) a piece of land held 

bv an occupier under one title or agreement and 
urrounded by one set of boundaries. S. 129 (b) 
10 , on, y gives the commissioners the 

?°ZZ i° de , tcnmne at a meeting what shall be 

P flas ? he tcst for determining whether lands 
are held under one title or agreement for the pur- 

I»se of satisfying the definition of a holding. It 

• • not em Power the commissioners to create an 

S 7i h ° dln ?. by . either treating a part of a 

nnri a, j , w * llc '' * s held under the same title 

and surrounded by one set of boundaries as one 

i . ln t> or hy treating two or more parcels of 

™? d ^ P n rat J e - < L from each other and so sur¬ 
rounded by different sets of boundaries the case 
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not falling within the explanation to S. 3 (21) 
or held under different titles as one holding. 
Accordingly, if two parcels of land separated 
from each other, and which according to the 
definition ought to be treated as two holdings, 
are lumped together by the commissioners and 
treated as one single holding for the purpose 
of assessing rates, an assessment on that basis 
would be ultra vires and so illegal. ( Nasim 
Ali and M it ter, JJ.) Suri Municipality v. 
Charu Shashi Ghose. I.L.R. (1946) 1 Cal. 
359=222 I.C. 501=1946 Cal. (Rul.) 111=50 
C.W.N. 151=A.I.R. 1946 Cal. 236. 

-(As amended in 1940), Ss. 123, 182 and 

Sch. IV, Item 1— If to be read together — Speci¬ 
fication of traders in Sch. if inconsistent and in 
conflict with Ss. 123 and 182— Duty to reconcile 
seeming conflict. 

S. 123 (/) of the Municipal Act (as also S. 
182), provides that the trade or trades in res¬ 
pect of which the tax is to be levied (the licence 
is to be taken out) should be specified in Sch. IV 
to the Act. Under Sch. IV to the Act, e.g., in 
Item I, the phraseology used is to the effect that 
the tax is imposed on the person carrying on the 
trade, etc. (company or association or body of 
individuals which exercises any profession, etc.). 
It cannot, however, be contended that that is not 
a specification of a trade as contemplated by 
S. 123 (or S. 182) but only a specification of 
the person to be taxed, and that, therefore, the 
schedule does not correspond with the sections 
controlling and hence is ineffective for the pur¬ 
pose of creating any liability, the schedule not 
having beep drawn up in conformity with these 
sections. It must be borne in mind that Sch. IV 
has to be read with Ss. 123 and 182, and every 
attempt made to reconcile any seeming conflict 
between the two provisions. S. 123, no doubt, 
refers to a tax on trades, professions and callings, 
but evidently such a tax must ultimately be pay¬ 
able by the persons pursuing the trades, profes¬ 
sions or callings which the Act proposes to tax. 
It cannot be suggested that merely because the 
schedule classifies traders instead of trades it does 
not substantially comply with S. 123. The words 
trades, professions and callings specified in 
Sch. IV” in S. 123, may legitmately be read as 
persons exercising a trade, profession or calling 
specified (or classified) in Sch. IV”. A tax 
■which is essentially a tax on trade cannot become 
otherwise by such reading, which simply shows on 
whom the burden of the tax is ultimately to fall. 
Hence the inclusion of a company exercising a 
trade for profit is perfectly consistent with the 
object of the Act as well as with the requirements 

of S. 123. [22 C.W.N. 581; 24 Mad. 205, dist. 
41 C.W.N. 662, disappr. 41 C.W.N. 1022. 

a Ppr.] ( Kania, C.J., Fast'Ali, Patanjali Sastri, 
Mehrchand Mahajan and Mukherjea, JJ.) Bata 
Shoe Co., Ltd. v. Commissioner of Burdwan 
Municipality. 4D.L.R. (F.C.) 4=53 C.W. 
N. (F.R.) 23=1948 F.C.R. 276=84 C.L.T. 
§3=A.I.R. 1949 F.C. 12=1949 F.L.J. 67 (F. 

c.). 

7 -Ss., 123 (1) (f) and 189 —“Specified in 

Sch. IV” — Interpretation. 


BEN. MUN. ACT (1932), S. 138. 

The phrase “trades, professions and callings 
specified in Sch. IV” occurring in Ss. 123 (1) (/) 
and 189 of the Bengal Municipal Act must be read 
as “trades, professions and callings as specified in 
Sch. IV”. These sections do not require that 
trades, professions and callings must be specified , 
that is to say, described in detail in the Schedule. 
Therefore, a Commissioner of a Municipality can 
impose on any company a tax of the description 
mentioned in Item No. 1 of Sch. IV, although it 
does not contain an exhaustive list of trades, pro¬ 
fessions and callings. In any event, the general 
words introduced in Item No. 1 by the Notification 
dated 16th December, 1940, have the same effect as 
if there has been such an exhaustive list. (Nasim 
Ali and Mitter, JJ .) Burdwan Municipality v. 
Bata Shoe Co., Ltd. I.L.R. (1946) 1 Cal. 542 
=50 C.W.N. 541=A.I.R. 1947 Cal. 383=81 C. 
L.J. 358. 

-S. 129 (b) —Powers of Commissioners — 

Test for determination of holding—Power to adopt 
any class of ownership. 

S. 129 ( b) of the Bengal Municipal Act em¬ 
powers the Commissioners to determine whether the 
actual occupier or any grade of rent receiver above 
him would be regarded as owner for the purpose of 
determining whether the lands are under one title 
within the definition of a “holding” as given in the 
Act. The Commissioners have authority to adopt 
any class of ownership as the test for the determi¬ 
nation of the “holding” other than the ownership 
of the actual occupier. 

The Commissioners have no authority to lay down 
a test for determination of boundaries at all. It 
is only if the lands are surrounded by one set of 
boundaries that the Commissioners can determine 
under S. 129 of the Act what sort of ownership 
should be accepted as the criterion for determining 
whether these lands are held under one title or not. 
(Mukherjea and Sharpe, JJ.) Deba Prasad 
Garga v. Municipal Commissioners of Tamluk. 
I.L.R. (1946) 2 Cal. 353=81 C.L.J. 160=A.I. 
R. 1947 Cal. 121=1947 Cal. (Rul.) 159=229 I. 
C. 488. 

-Ss. 135 and 136 —Fixation of percentage 

on valuation of holdings before preparation of 
valuation list—Legality of assessment. 

Obiter:— The provisions of Ss. 135 and 136 of 
the Bengal Municipal Act are directory and not 
mandatory. The fixation of the percentage on the 
valuation of holdings at. which the rates on the 
annual value of holdings is to be levied before the 
preparation of the valuation list, will not invalidate 
the assessment. ( Nasim Ali and Mitter , JJ.) 
Suri Municipality v. Charu Shashi Ghose. 
I.L.R. (1946) .1 Cal. 359=222 I.C. 501=1946 
Cal. (Rul.) 111=50 C.W.N. 151=A.I.R. 1946 
Cal. 236. 

—-—;—S. 138— Applicability — Notice—Form of — 
Notice not stating original assessment figure or 
that alteration was .proposed—Old assessment 
accepted—If illegal cm ultra vires. 

No special form of notice is required by S. 
138 (2) of the Bengal Municipal Act. Where 
the Municipal Commissioners merely accept the 
assessments of his holdings as they originally stood 
in the list at the annual valuations and proceed 
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to alter the same at a meeting held for that pur¬ 
pose, after issuing a notice under S. 138 (2) of 
the Bengal Municipal Act it cannot be said that 
there is any new assessment made. The fact that 
the notice does not state specifically, what the 
original valuations were or that it was proposed 
to alter and amend the original assessment, would 
not make the asssessment illegal or ultra vires ; es¬ 
pecially when the circumstances are well known 
to the assessee who had been litigating with the 
Municipality about the matter. ( Mukherjea and 
Sharpe, JJ .) Commissioners of Pabna Munici¬ 
pality v. Naba Gobinda Chowdhury. 226 I.C. 
540=1946 Cal. (Rul.) 398=51 C.W.N. 183= 
A.I.R. 1947 Cal. 245. 

-S. 189—“Specified in Sell. IV”—Interpre¬ 
tation. See Bengal Municipal Act, Ss. 123 
(1) (F) AND 189. 50 C.W.N. 541. 

-S. 330— Application for removal of un¬ 
authorised structure—Time limit. 

The Bengal Municipal Act in S. 330 makes a 
clear distinction between an application made to 
the Magistrate for an order of removal of an 
unauthorised structure and any prosecution which 
may take place over the same matter. There is 
no time limit fixed in the Act for an application 
for removal under that section. ( Sen and Chun- 
der, JJ.) Ram Kumar Shaw v. Bhatpara 
Municipality. 4 A.I.Cr.D. 394=5 D.L.R. 
(Cal.) 109. 

-S. 330 ( 1 )— Construction—Application for 

demolition—If ancillary to prosecution. 

The words “in addition to any prosecution that 
may be instituted under this Act,” in S. 330 (1) 
ot the Bengal Municipal Act do not mean and 
cannot be interpreted as indicating that an ap¬ 
plication for demolition is ancillary to a prosecu¬ 
tion. The Act provides two remedies which are 
independent of each other, and the second is not 
a mere appendage to the first. (Henderson, J.) 
Durga Charan Biswas v. Purna Chandra 
Saha. 230 I.C. 435=48 Cr.L J. 655. 

--Ss. 370 ( 1 ) (ix) and 531— Refusal of 

license by Municipality—Motive of members—If 
material—Appeal not filed—Jurisdiction of Civil 
Court. 

The question whether the grant of licence 
under S. 370 ( 1 ) (ix) of the Bengal Municipal 
Act for burning or baking bricks would cause 
annoyance, offence, or danger is entirely for the 
Municipality to decide. If the Municipality de¬ 
cides this and refuses to grant the license after 
considering the objections from official and non¬ 
official bodies at a meeting and gives reasons in 
terms of the statute, it is not for the Civil Court 
to sit in judgment over the decision of the Muni¬ 
cipality. The fact that the chairman and the 
members of the Municipality were actuated by 
improper motives in casting their vote is im¬ 
material. The jurisdiction of the Civil Court is 
ousted allhough the remedy by way of an appeal 
to the Local Government under S. 531 of the 
Act against the order of the Municipality has 
not been availed of. (Lodge and Gopendranath 
Das, JJ.) Municipal Commissioners, North 
Barrackpur v. Provakar Prosad. A.I.R. 1948 
Cal. 211. 


-S. 535— Applicability — Benefit of protec¬ 
tion—If available to third party obtaining rights 
of municipality as charge-holder. 

The provision for notice in S. 535 of the Bengal 
Municipal Act is intended for the benefit of the 
Municipality as a public body, and the public body 
can waive the benefit. The protection is afforded 
to the Municipality because it is a public body 
and not because it is a charge-holder under S. 167 
of the Act. A stranger or third party cannot take 
advantage of the provision for protection intended 
for the benefit of the public body. A third party 
who steps into the shoes of the Municipality in 
respect of the charge given to the Municipality 
does not step into the shoes of that body as 
a public body and cannot claim the benefit in that 
capacity. 42 C.W.N. 467, dist. ; 17 C.W.N. 
67; 136 I.C. 454, foil.; 6 Cal. 8 , ref. (K. C. 
C hinder , /.) Chandra Madhab Ray v. Sushil 
Kumar Chatterjee. 4 D.L.R. (Cal.) 263. 

-S. 535 ( 2 )—Suit for declaration that as¬ 
sessment is ultra vires— Limitation . 

A suit for a declaration that an assessment of 
municipal tax is ultra vires is not barred under 
the provisions of S. 535 ( 2 ) of the Bengal Muni¬ 
cipal Act although brought beyond six months 
of the date of assessment, as the cause of action 
for a suit of this nature is a recurring one. 
(Harries, C.J.) Hardat Roy v. Municipal Com¬ 
missioners of Kalna. 52 C.W.N. 185. 

--(as amended in 1940), Sch. IV—Scope 

—If inconsistent with controlling S. 123—If in¬ 
effective to create liability to tax. See Bengal 
Munacipal Act, Ss. 123 and 182 and Sch. IV, 
Item 1. 1949 F.L.J. 67 (F.C.). 

--Sch. IV, Items 1 and 4 — Company with 

Paid up capital selling goods through retail shops 
within Municipality—Whether assessable under 
Item 1 or 4. 


company with a paid up capital selling its goods 
through its retail shops within a municipality is 
assessable only under Item No. 1, and not under 
Item No. 4, of Sch. IV of the Bengal Municipal 
Act. As companies, associations and bodies of 
individuals “with paid up capital” are treated as a 
class by themselves and the maximum rate of tax 
is fixed with reference to the paid up capital, 
the nature of their trading activities or the volume 
of their business within a particular municipality 
is immaterial. Items Nos. 2 to 4 must have been 
intended to cover those persons, whether natural 
or artificial who do not fall within the description 
mentioned in Item No. 1, namely those having 
a paid up capital. (Nasim Ali and Mitter, //.) 

Commissioners of the Burdwan Municipality 
Bata Shoe Co., Ltd. I.L.R. (1946) 1 Cal 

1947 = S. C 3S: N - 541=81 C ' LJ - 358=A - LR - 


BENGAL NON-AGRICULTURAL TEN¬ 
ANCY (TEMPORARY PROVISIONS) 
ACT (IX OF 1940), S. 3 —Decree for eject¬ 
ment and for arrears of rent—Stay of execution 
in second appeal . 

Where a suit for ejectment of a non-agricultu- 
ral tenant on grounds other than non-payment of 
rent and for recovery of arrears of rent is decreed, 
the execution of the decree in so far as it relates 
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to ejectment will have to be stayed in second ap¬ 
peal having regard to the mandatory nature of the 
language which is used in S. 3 of the Bengal 
Non-Agricultural Tenancy Act, although that point 
which was raised in the trial Court was not pressed 
in the lower appellate Court. ( Edgley and Blank, 
JJ.) Surendra Nath Das v. Sukumari Debi. 
51 C.W.N. 687. 

- S. 3 —Order staying decree for ejectment 

—Second appeal— IV. B. Non-Agricultural Ten¬ 
ancy Act, 1949, coming into force during pen¬ 
dency—Proper order. \ 

In a suit by a landlord for ejectment of a 
tenant, the trial Court held that under the prayer 
for ejectment, though otherwise valid, the defen¬ 
dant could not be ejected as ejectment was barred 
under S. 3 of the Bengal Non-Agricultural 
Tenancy Act which was then in force. Direc¬ 
tion was given that execution of the decree for 
delivery of possession would be stayed during the 
pendency of the Act if the rent due together with 
costs were deposited in Court within 30 days from 
the date of the decree. The deposit was made 
within the time fixed by the Court. On appeal by 
the plaintiff, the order for stay as made by the 
trial Court was maintained and the appeal was 
dismissed. The plaintiff filed a second appeal, 
and during the pendency of this appeal the 
Bengal Non-Agricultural Tenancy (Temporary 
Provisions) Act was superseded by the West 
Bengal Non-Agricultural Tenancy Act, 1949. 

Held, that the judgment and decree passed by 
the lower appellate Court mu3t be set aside and 
the appeal must be sent back to that Court to 
consider whether the provisions of the new Act 
were applicable having regard to S. 88 of that Act, 
and if so, whether the plaintiff was entitled to a 
decree for ejectment as prayed for. ( Mookerjee, 
/.) Binapani Devi v. Bankim Behari. 54 C. 
W.N. 581=A.I.R. 1950 Cal. 532. 

-S. 3 and proviso— Respective scope and 

applicability—Decree for ejectment passed in suit 
for ejectment other than on account of non-pay- 
went of rent—Proper order in second appeal — 
Setting aside of decree or stay of execution. 

The scheme of S. 3 of the Bengal Non-ALgri- 
cultural Tenancy Act is that the suits for eject¬ 
ment on account of non-payment of rent are out¬ 
side the main provision altogether, and a tenant 
can claim no relief by way of a stay of the suit 
under that provision. He must suffer a decree, 
but after a decree has been passed, the proviso 
comes to his aid at that stage, for it provides that 
although the suit may be one for ejectment of 
a non-agricultural tenant on account of non- pay¬ 
ment of rent, and although the suit could not 
have been stayed and was not stayed, still when 
the stage arrives for the execution of the decree, 
the tenant defendant may avert execution by put¬ 
ting in the decretal amounts, together with the 
costs of the proceedings. If in a suit in which the 
claim for ejectment is grounded in some reason 
other than non-payment of rent to which the main 
provision of S. 3. of the Act applies, a plea that 
it should be stayed was wrongly overruled by the 
Courts below, the decree subsequently passed for 
ejectment, when it is questioned before the High 
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Court in second appeal, cannot be allowed to stand, 
leaving it to the defendant to have its execution 
stayed by availing himself of the proviso. The 
Courts below having proceeded with the suit in 
direct contravention of the Act, must be deemed to 
have erred in law and to have passed a decree 
which they had no jurisdiction to pass. Such a 
decree can only be set aside and cannot be main¬ 
tained with the qualification that its execution 
would be liable to be stayed. [51 C. W. N. 687, 
dissented from.] ( Blank and Chakravartti. JJ.) 
Rajabala v. Sukumari Debi. 51 C.W.N. 688= 
A.I.R. 1947 Cal. 441. 

- 3 — Suit by landlord for ejectment against 

tenant and his transferee—Allegation that ten¬ 
ancy is not transferable — Suit, if liable to be 
stayed. 

Plaintiff-landlord sued for ejectment of De¬ 
fendants 1 and 2 alleging that Defendant No. 2 
who was his tenant had transferred the tenancy 
to Defendant No. 1 in breach of a clause against 
alienation contained in the Kabuliyat. Defend¬ 
ant No. 2 did not pretend to be a tenant and on 
his own showing had ceased to be one by reason 
of the transfer of the tenancy. An objection was 
taken on behalf of Defendant No. 1 that the 
suit was liable to be stayed under S. 3 of the 
Bengal Non-Agricultural Tenancy (Temporary 
Provisions) Act. 

Held, (1) Defendant No. 2 was not an ex- 
tenant and the suit against him could proceed as 
a suit against a trespaser. 

(2) that as Defendant No. 1 alleged that the 
tenancy was legally transferred to him and that 
he had become a non-agricultural tenant, the 
Court must take evidence and come to a decision 
on the question whether he was or was not a 
tenant before staying the suit against him (45 
C.W.N. 991, appl.) (Chakravartti J.) Baidya 
nath Ghose v. Bajranglal Sureka. I.L.R. 
(1948) 2 Cal. 554=53 C.W.N. 783. 

-S. 3— Suit for ejectment and arrears of 

rent—Decree relating to ejectment—If must be 
stayed. 

The main provisions of S. 3 of the Bengal 
Non-agricultural Tenancy Act are intended to 
protect a non-agricultural tenant who is sought 
to be evicted on grounds other than non-payment 
of rent, so that in a suit for ejectment of such a 
tenant if there are claims for rent, mesne 
profits or damages, and the entire suit is pro¬ 
ceeded with, the execution of the decree in so far 
as it relates to ejectment will have to be stayed. 
I 11 a suit for ejectment against a non-agricultural 
tenant who has defaulted in payment of rent if 
a decree is passed against him on the ground of 
non-payment of rent, such a tenant is also pro¬ 
tected from eviction by the remedy prescribed in 
the proviso to S. 3, if he avails himself of the 
conditions laid down therein. ( Edgley and Lati- 
fur Rahman, JJ.) Ganjee Sajun & *Co. v. 
Lalji Agarwala Jain. 51 C.W.N. 131=A; 
I.R. 1948 Cal. 45. 

-S. 3 —^Suit for ejectment on account of 

non-payment of rent—Meaning of. 

A suit for ejectment on account of non-payment 
of rent, as contemplated by S. 3 of the Bengal 
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Non-agricultural Tenancy Act and excepted from 
its purview, is a suit wherein the landlord asks for 
ejectment of the tenant on the ground that a de¬ 
fault has been committed with respect to payment 
of rent. It cannot be laid down as a general pro¬ 
position that every suit for ejectment in which 
there is a claim for arrears of rent is a suit for 
ejectment on account of non-payment of rent. 
(45 C.W.N. 22, dissented from.) ( Blank and 
Chakravarthi, JJ.) Rajabala v. Sukumari 
Debi. 51 C.W.N. 688 =A.I.R. 1947 Cal. 441. 

-S. 3— ‘Suit or proceeding* — If includes 

appeal—Appeal by tenant—If can be stayed. 

A tenant’s appeal cannot be regarded in any 
sense to be a suit or proceeding for ejectment and 
is not liable to be stayed under S. 3 of the Bengal 
Non-Agricultural Tenancy (Temporary Pro¬ 
visions) Act. ( Chakravarthi, J.) Kaliprosad 
Saha v. Naihati Jute Mills Co., Ltd. 221 
I.C. 561=50 C.W.N. 50=A.I.R. 1946 Cal. 73. 

- S. 3—Validity. \See Q. D. 1941-1945, 

Vol. I, Col. 299.] Mukunda Murari Chak- 
RABARTr V. Pabitramoy Ghosh. I.L.R. (1945) 

2 Cal. 295 (F.C.). 

BENGAL NON-AGRICULTURAL TEN- 
ANCY ACT (XX OF 1949), S. 3-Suit or 
proceeding —If includes appeal. 

The expression “suit or proceeding” in S. 3 of 
the Bengal Non-Agricultural Tenancy Act does 
not include an appeal. 45 C.W.N. 967, rel. on. 
(G. N. Das and Lahiri , JJ.) Sheikh Abdul 
bAMMAD v. Jitoo Chowdhury. 54 C W N 149 

=A.I.R. 1950 Cal. 20. ’ ' ' 

PATNI REGULATION (VII OF 
819), Ss. 5 and 6— Scope and effect of—Patni 
tenure—Sale for arrears of rent averted bv pay- 
ment by one sharer—Right to contribution from 

% by , 0 t, l er sharcr I >rior to period 

of arrears—Effect.of. f See Q.D. 1941-1955, Vol. 
P L T 33 Mahidhar v - Bansidhar. 27 

-Ss. 8 , 9 and 17—Patni sale not realisin 


■full t e 7 . noi realising 

full amount of demand-Suit for unrealised 
balance Maintainability—Covenant to pay rent in 
patni lease—If binds assignee of lessee—Bengal 
Tenancy Act S. 168 -A. [See Q.D. 1941 -W 4 S 
Vol. I, Col. 805 .] Usha Prava n E tn 
Sachindra Kumar Basu. T.L.R. (1945) 2 Cal. 

~&f!V 3 a " d 15 ~ P ^hascr a, patni 

Whatever might have been the position if S 

in vi L hC f Patni R ^'^tion stood Ine 

(e T) % l 3 0t and K° Vi u° n ' in t,1C Rc «^ntion' 
A f l’ :■ ? nd t,iere can be no do”.ht 
that excepting the leases which are protected 

th t ’, the ° ther - klnds of int ercst created bv 
the defaulting patnidar cannot in 1fl v y 

affect the right of the purchased at X ^ni 

^a e to get the property in the same slate 
wb.ch tt was at the time of the creation of the 

, A , CCOnl ' nKly a Zamindar who has 
chased the patni under the Regulation, is enti¬ 
tled to get khas possession of the lands which 
were in his khas. possession before the creation 
of the patni and in which the defaulting patnidtr 
has created a mokarari mourashi tenancy 
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( Nasim Ali and Mitter, JJ.) Ramijaw v. 
Bahadur Singh. 222 I.C. 491=1946 Cal 
(Rul.') 109. 

-S. 11 —Rights of purchaser at patni sale 

—Effect of such sale on under lease—Under 
leni* created by patnidar to respect of land held 
in ktias. 

The provisions of the Patni Regulation make 
it absolutely clear that the purchaser at the 
patni sale is to get the property in the same state 
in which, it was at the time of the creation of 
the patni. An under-lease created by «\ patni¬ 
dar in respect of land held by him in khas and 
on which there are no resident cultivators, may 
not come within S. 11, Cl. (2) of the Patni 
Regulation, which speaks only of under-leases 
which are creative of a middle interest between 
the patnidar and resident cultivators. But there 
is no room for excluding it from the scope of 
the term ‘incumbrances’ as used in Cl. (1) of 
S. 11. If it is an incumbrance, it stands annul¬ 
led by the patni sale itself and no fresh act on 
the part of the purchaser is necessary. Even 
if it is not an incumbrance, the under-leasee does 
not enjoy a protected interest which cannot be 
annulled by a patni sale purdiaser. If the 
under lessee refuses to vacate even after demand, 
no further overt act is necessary on the part 
of the purchaser to afford a cause of action for 
a suit to recover possession of the land, 
j ( Mukherjca and Blank, JJ.) Hemangini Debi 
v. Kumudeswar Chakravarthy. I.L.R. 
(1946) 1 Cal. 564=50 C.W.N. 413. 

-S. 11 (2)—Patni sale—Amendment of 

darpatni—Service of notice on darpatnidar—If 
necessary—Manner of service—Right of annul- 
h” 1011 *—If personal to Zamindar—Time within 
which it has to be exercised. [See Q.D. 1941- 
1945, Vol. I, Col. 308.] Anadi Nath 
Banerjee v. Annapurna Debi. 222 I.C. 39= 
1946 Cal. (Rul.) 56. 

;—S. 13—Darpatnidar holding possession of 
patni as girbidar—If tenant of Zamindar. [See 

Q.D. 1941-1945, Vol. I, Col. 308.] Uday 

Chand Mahtab v. Bibhuti Bhushan Das. 222 

I.C. 465=1946 Cal. (Rul.) 106=A.I.R. 1946 
Cal. 35. 

- S. 13— Darpatnidar making deposit — If 
entitled to first charge or salvage lien. 

A darpatnidar making a deposit under S. 13 
°f Ihc Patni Regulation acquires only a lien 
which is postponed to all the prior mortgages, 
and not a first charge on the patni taluq. No 
salvage lien independent of this section is creat- 
cc - by the darpatnidar making a deposit. ( Lodge 
and Das, JJ .) Mionapur Zemindary Co., Ltd. 
v. Saradindu Mukhopaphaya. I.L.R. 71948) 

2 Cal - 342=82 C.L.J. 334=A.I.R. 1948 Cal. 
250=52 C.W.N. 724. 

*3 (4)— Lien—If superior to that given 
t! . Bengal Tenancy Act. 

The lien given under S. 13 (4) of the Patni 
laluq Regulation is superior to that given under 
b. 65, Bengal Tenancy Act. A darpatnidar who 
comes into possession of the patni under the 
provisions of S. 13 (4) of the Regulation by 
depositing m the sale proceedings under the Regu- 
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lation the amount of rent due for the patni, is 
entitled to sue for rent after that date, although 
the patni is subsequently sold in execution of a 
decree for rent of the patni by the zamindar. 
It is immaterial whether the decree for rent in 
execution of which the patni was sold was 
obtained in respect of rent prior to or after the 
date on which the other party acquired his lien 
under S. 13 (4) of the Regulation. 41 I.A. 91, 
disc.; 46 C.W.N. 704, fist. ( Roxburgh, J.) 
Bibhuti Dhusan Das v. Shorashi Bala. 54 
C.W.fo. 714. 

—- S. 13 (4) —Position of depositor — Depo¬ 

sitor giving up possession in favour of defaulting 
tenure-holder—Latter, if can execute decree for 
rent obtained by former. 

The position of the depositor under S. 13 (4) 
of the Bengal Putni Regulation cannot be describ¬ 
ed either as that of a bailiff, or as an agent, or 
as a trustee, or the holder of a lien, or as that of 
an owner. His position is an anomalous one. 
He is in the position of a creditor who holds the 
defaulting tenure, as if it was mortgaged to him. 
He has an additional right to be put in posses¬ 
sion on his applying for the same. In the latter 
. obtain s possession, he can retain posses¬ 

sion of the same and collect the profits of the 
tenure saved from sale including rents which 
were unrealised at the time of his entering into 
possession and rents accrued during the subsis- 
tence of his possession and apply the same in 
satisfaction of the deposit made by him. He can, 
-However, give up possession even before the 
advance made by him is satisfied, amicably without 
recourse to a suit or an order of the Collector. 

^ ^ lves U P possession in such circumstances, 
nis right to collect the rents already accrued or to 
™, hereafter, decretal or otherwise, ceases 
and all s uch rights which had inhered in him 

wSi Se - 0f t. 1 * 8 , T‘7- bt0 possession become 
yestea in the defaulting tenure-holder who goes 

JHto possession on the depositor vacating the 

same. (G. N. Das and Lahiri, //.) Maya 

j mi v - Rajlakshmi Debt. A.I.R. 1950 Cal. 


~~~—S. 17 (3)—Applicability—Suit for 
balance remaining due after a sale for patni de¬ 
mand—Maintainability. [See Q.D. 1941-1945, 
vol. I, Col. 310.] Usha Prava De v. Sa- 

JBindra Kumar Basu. I.L.R.' (1945) 2 Cal. 

201 . 

BENGAL POLICE REGULATION, R. 254 

vp )—Statements recorded by Police—Accused 9 s 
nght to copies. 

Statements of witnesses recorded by the Police 
under R. 254 ( b ), Bengal Police Regulation, are 
not privileged, and an accused is entitled to copies 
of those statements for cross-examination of the 
fitnesses under S. 145, Evidence Act. (Sen, J .) 
Abdul Malid v. The King. A.I.R. 1950 Cal. 
1651=51 Cr.L.J. 680. 

BENGAL PRIMARY EDUCATltiN ACT 
(IV OF 1919), S. 29 (1)—Niskar lands lying 
within Zamindari—Liability to education cess — 

Zamindari assessed to road and public works 
cesses. » 

S. 29 (1) of the Bengal Primary Education 
Act declares the liability of all immovable pro¬ 


perty, on which road and public works cesses have 
been assessed, to be further assessed to the edu¬ 
cation cess. It cannot be said that niskar lands 
lying within the ambit of a Zamindari which is 
itself assessed to the payment of road and public 
works cess, are such immovable property on which 
road and public works cesses have not been assess¬ 
ed. The fact that the niskardar is not liable 
to pay road cess to the Zemindar does not lead 
to the conclusion that education cess is not re¬ 
coverable from him. (Das, J .) Sree Iswar 
Gopinath Deb Thakur v. Kameswar Nath. 
A.I.R. 1950 Cal. 189. 

- S. 32 —Road cess not recoverable because 

of non-service of notification under S. 54, Cess 
Act—Education cess, if recoverable. 

In order to entitle the holder of an estate to 
recover primary education cess no special notice 
under S. 54 of the Bengal Cess Act is required 
to be served. Primary Education Cess is re¬ 
coverable although road cess is not recoverable 
because of the non-service of the requisite noti¬ 
fication under S. 54 of the Bengal Cess Act. 
(Das, J.) Sree Iswar Gopinath Deb Thakur 
v. Kameswar Nath. A.I.R. 1950 Cal. 189. 

BENGAL PRIVATE FISHERIES PRO¬ 
TECTION ACT (II OF 1889), S. 3, Proviso 

—Construction and scope—First part—If confined 
to navigable river or portion thereof. 

The proviso to S. 3 of the Bengal Private 
Fisheries Protection Act consists of two parts 
which are really independent of each other. The 
words ‘in any portion of a navigable river 1 
occurring in the second part of the proviso can¬ 
not be read as controlling the first part also. 
The first part is not necessarily confined to a 
navigable river or any portion thereof. It 
extends also to private waters other than a 
navigable river in which there may be private 
rights. (Das, J.) Megha Palai v. Emperor. 
12 Cut.L.T. 27=229 I.C. 165=A.I.R. (1947) 
Pat. 105=13 B.R. 289=48 Cr.L.J. 424=1947 
Pat. (Rul.) 248. • 

BENGAL PUBLIC DEMANDS RE¬ 
COVERY ACT (III OF 1913)* Ss. 4 and 6 

—Certificate forwarded to Collector under S. 46 
(2) of Income-tax Act—Certificate by Certifi¬ 
cate Officer in respect thereof—If issued under 
S. 4 or 6—Filing of Certificate—Proof. [See 
Q.D. 1941-1945 Vol. I, Col. 312.] Doorga 
Prasad v. Secretary of State. I.L.R. (1945)1 
2 Cal. 1 (P.C.)=I.L.R. (1945) Kar. (P.C.) 
203. 

- S. 4—Certificate in respect of arrears of in¬ 
come-tax—Name of certificate holder given as 
“Secretary of State on behalf of Income-tax 
Officer”—Period for which demand. is due not men¬ 
tioned—Validity of certificate. [See Q.D. 1941- 
1945 Vol. I, Col. 311.] Doorga Prosad Cham- 
aria v. Secretary of State. I.L.R. (1945) 2 
Cal. 1 (P.C.)-I.L.R. (1945) Kar. CP.C.) 
203. 

- S. 6 —Duty of certificate officer—Failure 

to certify that demand is recoverable and not bar¬ 
red by law—Validity of certificate. 

Under S. 6 of die Public Demands Recovery 
Act the certificate officer, before signing the certi- 
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ficatc on requisition under S. 5. should apply his 
mind to the claim put forward and be satisfied 
that the demand is recoverable and that recovery 
by suit is not barred by law. It would not be 
regarded as of substance, if he does not repeat 
in the certificate the formula which is in the sec¬ 
tion, that he is satisfied that the demand is re¬ 
coverable and that recovery by suit is not barred 
by law. If there is nothing to show on the re¬ 
cord that he had not applied his mind to those 
two questions, his certificate that the amount is 
due would have to be regarded as being quite in 
order. 23 C. 775, 19 C.W.N. 1159, 31 C.W. 
N. 299 and 44 C.W.N. 1097, cons. ( Mitter, 
/.) Dhikf.xdka Kumar Chandra v. Pramatha 
Nath Saha. I.L.R. (1946) 2 Cal. 18. 

-S. 20 —Certificate sale—What passes. 

Under S. 20 of the Public Demands Recovery 
Act, what passes at a certificate sale is not the 
property but merely the existing interest of the 
certificate-debtor at the time of the sale, if any. 
If, therefore, the certificate-debtor has, prior to 
the sale, parted with all his interest in the pro¬ 
perty, the purchaser acquires nothing by the sale. 
(Ram Labhaya, J.) Gahan Priya v. Bhabat 
Chandra. A.I.R. 1950 Assam 117. 

---S. 20 (3)—Applicability—Certificate sale 

at instance of Receiver appointed by Collector— 
Estate attached by Collector under S. 99 of Cess 
Act. [See Q.D. 1941-1945 Yol. I, Col. 314.] 
Fayez Uddtn Ahmf.d v. Xatarar Chandra. I. 
L.R. (1945) 2 Cal. 279. 

—--S. 20 (3)*— Purchaser at certificate sale — 

Rights of—If entitled to annual interest of under - 
raiyat zvith occupancy rights — B. T Act 9 
48-C7 (3). ' ’ 

When the Public Demands Recovery Act was 
introduced in 1913, the Legislature intended that 
the purchaser at a sale in execution of a certificate 
for arrears of rent in those Districts, where Ch. 
XIV of the Bengal Tenancy Act was in force, 
should have the same rights as a rent sale pur¬ 
chaser had under Ch. XIV of the Bengal Tenancv 
Act. In other words, he would get the tenure 
or holding subject to all protected interests as 
defined in S. 160 of the Bengal Tenancy Act and 
with power to annul all incumbrances as were 
specified in S. 161. At that time the occupancy 
right of an under-raiyat was a protected interest 
and the purchaser had therefore no right to eject 
an under-raiyat having occupancy rights. In 
1928 the Bengal Tenancy Act was amended and 
S. 48-G (3) was newly enacted laying down that 
the occupancy right acquired by an under-raiyat 
should not be deemed to be a protected interest. 
If it was the intention of the Legislature 
that S. 48-G (3) should be read into 

S. 20 (3) of the Public Demands Reco¬ 
very Act, nothing prevented it from expressing 
its intention in clear words. There is nothing to 
suggest that when the Public Demands Recovery 
Act was passed in 1913, with certain provisions 
of the Bengal Tenancy Act incorporated in it, the 
Legislature intended to bind themselves to’any 
future addition that might be made in the Bengal 
Tenancy Act. It follows, therefore, that the 
interest of an under-raiyat with right of occupancy 
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is a protected interest as against the purchaser at a 
certificate sale and is, therefore, not liable to be 
annulled by him notwithstanding the provisions of 
S. 48-G (3) of the Bengal Tenancy Act. There 
is nothing inherently improper if a certificate pur¬ 
chaser is not allowed to have the extended rights 
of a purchaser at a rent sale under the Bengal 
Tenancy Act. ( Mukherjea and Sharpe, JJ.) 

Akubali Haoladar v. Najamali. I.L.R. (1946V 
1 Cal. 325=50 C.W.N. 382=A.I.R. 1946 Cal 
326=228 I.C. 67=1947 Cal. (Rul.) 52. 

-Ss. 34 to 37— Applicability—Suit for 

declaration that certificate is null and void—Limi¬ 
tation Act, Art. 120. 

Ss. 34 to 37, Public Demands Recovery Act, 
relate to a certificate which has been duly made 
but which is defective for some of the reasons 
mentioned in those sections. They have no ap¬ 
plication to a case when it is alleged that the 
certificate is a nullity. A suit for a declaration 
that a certificate is null and void and unenforce¬ 
able against the plaintiff is governed by Art. 120, 
Limitation Act and not by S. 34 of the Public 
Demands Recovery Act. Such a suit is also 
not barred by reason of any of the provisions of 
Ss. 35, 36 and 37 of the last mentioned Act. 

( Sen and Chinder, JJ.) Satya Kishore Ba- 
nf.rjee v. Province of Bengal. A.I.R. 1950 Cal. 
467. 

-Ss. 37 and 41—Minor certificate-debtor not 

represented by guardian in certificate proceedings 
—Suit by him challenging validity of certificate— 
If barred. [See Q.D. 1941-1945 VoL I. Col. 316.] 
Manindra Kumar v. Satish Chandra. I.L R. 
(1945) 2 Cal. 567. 

-Ss. 45 and 46— Applicability — Certificate 

sale—Debtor parting zvith interest to another 
before proceedings—Suit by latter against pur¬ 
chaser of sale for declaration that his interests 
zuerc not affected and for injunction — If barred — 
Specific Relief Act, S. 42— C. P. Code, O. 7, 
R. 7. 

What passes at a certificate sale is merely the 
right, title and interest of the judgment-debtor or 
defaulter. When at the time of the sale the 
certificate debtor had no interest, the sale, in so 
far as it purports to be a sale of his interest, is a 
sale of nothing and it cannot operate 10 convey 
the interest of another person who before the pro¬ 
ceedings, had acquired the interest of the 
debtor. In such a case neither S. 45 nor S. 46 
of the Bengal Public Demands Recovery Act 
would bar a suit by that other person for a de¬ 
claration that his interests are not affected by the 
sale, and for an injunction restraining the pur¬ 
chaser from interfering with his possession of the 
estate. Since the latter relief is a consequential 
relief, namely, maintaining him in his possession 
as against the purchaser at the certificate sale, the 
suit is not also bad under S. 42, Specific Relief 
Act. O. 7, R. 7, C. P. Code, would apply at 
such a case and the plaintiff can be given a decree 
for possession, in case it turns out that he is not 
in possession of any party, though he honestly be¬ 
lieved that he was and therefore did not ask for 
possession. ( Agarzvala , C.J . and Meredith , /.) 
Bundi Singh v. Shivanandan Prasad. A.I. 
R. 1950 Pat. 89. 
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BENGAL PUBLIC GAMBLING ACT (II 
OF 1867), S. 11— Scope — Conviction—Order of 
1 . forfeiture of moneys with accused—Powers of 

I ' magistrate to pass. 

e There is no authority under the Bengal Public 

Gambling Act for a magistrate to direct forfeiture 
j of the money found with the accused who has been 
J convicted under S. 11 of the Act. S. 11 makes 

) nc mention whatever of any money and lienee a 

) magistrate recording a conviction under S. 11 has 
no power to order forfeiture of moneys with the 
accused. (Roxburgh and Ellis, JJ.) Sukumar 

Bose v. Emperor. I.L.R. (1948) 1 Cal. 39=229 
I.C. 157=1947 Cal. (Rul.) 131=A.I.R. 1948 
Cal. 116 (1) =48 Cr.L.J. 256. 


BENGAL REGULATION (XVII OF 1806), 

Ss. 7 and 8 — Suit by mortgagee for possession 
of mortgaged properties—Conditions prescribed 
by section—Need for fulfilment. 

• In cases where a mortgagee sues for possession 
of the mortgaged property upon the ground that 
he has become owner thereof under the terms of 
the conditional sale clause, it is incumbent upon him 
to prove affirmatively that each and all the condi¬ 
tions prescribed by Ss. 7 and 8 of Regulation 
XVII of 1806, have been duly fulfilled. The 
plaintiff must prove not only that the year of 
grace had expired, but that the procedure pre¬ 
scribed by law, both preparatory to and in con¬ 
nection with the notice of foreclosure, had been 
duly observed. It is only the complete obser¬ 
vance of the procedure coupled with the non¬ 
payment by the mortgagor of the sum due upon 
the mortgage within the year of grace that gives 
the plaintiff a right to enforce forfeiture of the 
mortgagor’s estate. ( Bhandari and Hcrnam 
Singh, JJ.) Gopal Fateh Singh v. Sis Ram. 
A.I.R. 1949 E. P. 283. 

•— -S. 8 — Parwana to mortgagor — Details of 

mortgage-debt—If to. be specified. 

There is no requirement of law that in the 
Parwana which goes to the mortgagor from the 
Court of the District Judge the details of the 
mortgage-debt are to be specified. ( Bhandari and 
Ham am Singh, JJ.) Gopal Fateh Singh v. Sis 
Ram. A.I.R. 1949 E. P. 283. 

BENGAL RENT ACT (X OF 1859)— Appli¬ 
cability—Urban property. 

The Bengal Rent Act was intended to apply 
only to agricultural tenancies and cultivators, and 
not to urban propery. [18 W.R. 234, appro.] 
(Lord Goddard.) Prasanna Deb Raikat v. 
Tanjina Khatun. 73 I.A. 18=1. L.R. (1946) 
1 Cal. 349=223 I.C. 1=1946 P.C. (Rul.) 121 
=1946 P.W.N. 90=12 B.R. 345=50 C.W.N. 
252=A.I.R. 1946 P.C. 46 (P.C.)=I.L.R. 

(1946) Kar. (P.C. 1 ) 56. 

-Enhancement of rent by head landlord— 

Land sublet by tenant to under-tenants—“Justice, 
equity and good consience”. See Bengal, Agra 
and Assam Civil Courts Act, S. 37. 50 C. 

W.N. 252 (P.C.). 




17 —Enhancement of rent—Some one 
of grounds—If sufficient. 

It is not in all cases necessary for the landlord 
who seeks an enhancement of rent to prove that 
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BEN. (RURAL) PRI. EDU. ACT, S. 30. 

the rent is below the prevailing rate. Some 
one of the grounds mentioned in S. 17 of the 
Bengal Rent Act is sufficient. ( Lord Goddard.) 
Prasanna Deb Raikat v. Tanjina Khatun. 
73 I.A. 18=1.L.R. (1946) 1 Cal. 349=223 I. 
C. 1=1946 P.C. (Rul.) 121=1946 P.W.N. 
90=12 B.R. 345=50 C.W.N. 252=A.I.R. 1946 
P.C. 46 (P.C.)=I.L.R. (1946) Kar. (P.C.) 56. 

-S. 23 (5)— Suit for ejectment of tenant 

and for mesne profits—Jurisdiction of Civil Court 
—C. P. Code, S. 9. 

A civil Court has jurisdiction to try all suits of 
a civil nature, and S. 23 (5) of Act X of 1859 
having conferred a special jurisdiction on the re¬ 
venue Court only with respect to suits for eject¬ 
ment of a tenant and not with respect to suits of 
a composite character like a suit for ejectment 
of a tenant in which there is also a claim for 
mesne profits, the jurisdiction of the civil Court 
to try such suits remains. 10 W.R. 41, rel. on. 

3 C.L.J. 143, Disc. ( Harries, C.J. and Chak- 
ravartti, J.) Baleswar Ram Kanno o. Go¬ 
vernor of Province of Bengal. A.I.R. 1949 
Cal. 321. 

BENGAL REVENUE-FREE LANDS 
(NON-BADSHAHI GRANTS), REGULA¬ 
TION (XIX OF 1793), S. 10— Applicability 
— Rent-free grant by Zamindar of land within his 
revenue-paying estate. 

S. 10 of Regulation XIX of 1793 is not appli¬ 
cable to a rent-free grant by a Zamindar of a 
plot of land within the ambit of his revenue-paying 
estate, and the Zamindar is not, therefore, entitled . 
to resume the land covered by the grant. 9 W. 
R. 1, rel. on. ( Akram, C.J.) Bama Charan 
Banerjee v. Jaleswari. A.I.R. 1949 Dacca 
7=1 D.R. 153. 

-Ss. 26 and 27— Revenue free title — Pre¬ 
sumption —Taidad filed in 1802 claiming takheraj 
grant—Government not taking proceedings to 
assess lands to revenue. 

Where a taidad was filed in the year 1802 or 
1803 claiming a lakheraj grant dating from before 
1790, and the plaintiffs or their predecessors bad 
been in possession without paying revenue and by 
realsing rent from their subordinate tenants at 
least from the year 1871, and the Government took 
no proceedings to assess the lands to revenue after 
the .filing of the taidad, the presumption arising 
therefrom is that they accepted the claim of the 
plaintiffs.. ( Chakravartti, J .) Kt/mud Kanta 
Pahari v. Province of Bengal. 81 C.L.J. 274 
=A.I.R. 1947 Cal. 209. 

-S. 26 —“Shall amit to register”—Meaning 

Of- 

When S. 26 of Regulation 19 of 1793 uses the 
words “shall omit to register” it means, shall omit 
tc make an application for registration. ( Chakra¬ 
vartti, J.) Kumud Kanta Pahari v. Province 
of Bengal. 81 C.L.J. 274=A.I.R. 1947 Cal. 
209. - 

BENGAL (RURAL) PRIMARY EDUCA¬ 
TION ACT, S. 30 (3) and (4): —Tenure holder 
at last cess validation becoming cultivating raiyat 
—Liability to pay education cess. 

A person who was a< tenure-holder within the 
meaning of the Cess Act at the time of the last 
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BEN. (RURAL) PRI. EDU. ACT, S. 34. 

cess variation and whose lands were valued as a 
tenure, but who has since become a cultivating 
raivat with respect to the same lands continuing 
to pay the same rent, is liable to pay education 
cess under S. 30 (3) of the Bengal (Rural) Pri¬ 
mary Education Act on the annual value of the 
lands as determined at the cess valuation and is 
not merely liable to pay cess under S. 30 (4) of 
that Act as a cultivating raiyat upon the rent 
paid by him. {Blank and Chakravartti, JJ.) 
Aswtni Kumar Roy v. Debf.ndra Kumar. 51 
C.W.N. 783=A.I.R. 1949 Cal. 216=83 C.L.T. 
27. 

-S. 34 —Assessment list prepared by Presi¬ 
dent of Union Board — Validity. 

The President of a Union Board is not under 
the control, administrative or otherwise, of the 
District Magistrate, and is not one of his 
subordinate officers within the meaning of S. 34 
(1) of the Bengal (Rural) Primary Education Act. 
An assessment list prepared by him is not, there' 
fore, prepared in conformity with the provisions 
of S. 34 (1) of the Act, and cannot form a j 
basis of assessment. (Das and Das Gupta , j 
JJ.) Phani Bhtjsav Bose v. Province of 
Bengal. 54 C.W.N. 176. 


i BEN. SP. POW. ORD. (1946), S. 19. 

to cross the efficiency bar. ( Lahiri and Guha 
JJ.) Bhujagendra Bhusan v. District Board 
of 24 Parganas. A.I.R. 1950 Cal. 366. 

BENGAL SPECIAL POWERS ORDI¬ 
NANCE (VI OF 1946) —Scope—Offence 

Prosecution commenced after expiry of ordinance 
—Legality—Bengal Act I of 1947—Effect of. 
See Interpretation of Statutes. 49 Cr L T 
410. ' 

-S. 2 (3) (a)— Offence under—Essentials 

of- 

What Cl. (a) of S. 2 (3) of the Bengal Special 
Powers Ordinance contemplate is not disaffection 
against public servants, but disaffection amongst 
them. The provisions of that clause connote a 
generality of the effect of the article complained of, 
an unless it can be said that the writing concerned 
would lead to a fairly general dissatisfaction or dis¬ 
affection on the part of a considerable body of 
members of a class of public servants (e.g., the 
police force), it cannot come within the mischief 
o> S. 2 (3) (a). (Chakravartti, J.) Ramani 
Mohan Sarkar v. Emperop. 49 Cr.L.T. 410c= 
A.I.R. 1948 Cal. 247=3 A.I.Cr.D. 273=4 D. 
L.R. (Cal.) 118. 


S. 34— Education-tax—Assessment based 
on assessee's total income including income derived 
from property—If ultra vires. 

S. 34 of the Bengal (Rural) Primary Education 
Act enables the education-tax to he imposed on 
a person who carried on trade, business or profes¬ 
sion. The income which a person derives from 
the property is not subject to that tax. An assess¬ 
ment f/ased on the total income of an assessee, 
v . l=, i tbe lnc °me derived from property and pro¬ 
fession and not merely on his income derived from 
professwr. is not justified by the provisions of 

, J4 . the Act, and must therefore be 

deemed to he ultra vires. The power to lew 

rates taxes, tolls, customs, etc., from the subject 
is not one ot the ordinary incidents of a corpo- 

L b0dy f i Sl,c 1 I>OWCr cannot 1,c exercised unless 
authorised by statute. If the statute authorises 

such an imposition, the imposition cannot exceed 

at which the statute so authorises. 38 B. 293 and 
pVta o api,,,C( l* ( Das ail( i Das Gupta , Jf ) 

Ks Bosk - p -™ or 

BENGAL SALES TAX ACT (VI OF 1941 ) 

mi ) eng Flnance (SaIcs Ta *> Act (VI 1 of i 

BENGAL SERVICE RULES, Part I, R. 46 

-Increment above efficiency bar-When may be 

given—Right of employee under District Board- 
Fundamental Rules, 7?. 25. 

c an cfficiency bar is prescribed in a time 

scale, the increment next above the bar shall not 

be given without specific sanction of the authority ! 

empowered to withhold increments. Accordingly 

an employee under the District Board is not' 

entitled to draw increments of pay above the 

W r Cn i th ?T? is no specific order by 
he Chairman of the District Board sanctioning 

the removal of the bar and there is nothing to 

show that the District Board has acquiesced in 

the position that the employee has been permitted 


-S. 10-A— Order under, against person pre¬ 
viously dealt with under S. 18 —Pozver of Govern- 
| vient. 

The Government has power to pass a:i order 
under S. 10-A of the Bengal Ordinance No. VI 
of 1946 against a person who had been dealt with 
under S. 18 of that ordinance. ( Roxburgh and 
Chakravartti, JJ.) Abdul Raitim v. Empfror. 

52 C.W.N. 655=A.I.R. 1949 Cal. 59=49 Cr.L. 
J. 655. 

- S. 10-A— Person detained under ordinance 
Whether can be required to work. 

Under S. 10-A (4) of the Bengal Ordinance 
yf °f 1946, the Government may impose as a 
condition of detention of any person under the 

r r ^r ance be sbab * n ab respects including tlie 
liability to work be treated as a prisoner sentenced 

rigorous imprisonment. (Roxburgh and 
JJ.) Abdul Rahim v. Emperor. 
C.W.N. 655=A.I.R. 1949 Cal. 59=49 Cr. 

“T S.18 —Order of detention by Governor 

after expiry of 15 days from date of arrest — 
Legality. 

1 here is nothing in the provisions of S. 18 
of the Bengal Special Powers Ordinance which 
prevents the Governor passing an order of deten¬ 
tion after the expiry of fifteen days from the 
date of arrest. (Roxburgh and Chunder, JJ.) 
Rahman Mistri v. Emperor. I.L.R. (1948) 2 

v, ai« 11 j ( 

— s - 18 (2)— Detention for more than two 

months—Power of Government . 

/ n order of detention by the Government for 
more than two months from the date of arrest 
is not within its competence under S. 18 (2) of 
the Bengal Special Powers Ordinance of 1946. 
CSVmr/* and Chunder, JJ.) Haji GoAla t/. 
Emperor. I.L.R. (1948) 2 Cal. 113. 

■ “S. 19 (1) — Proper report—Officer making 

report not reading f or himself offending articic 
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constituting prejudicial act—If renders report 
improper. 

S. 19 (1) of the Bengal Special Powers Ordi¬ 
nance does not impose on the part of the. officer 
making the report contemplated by the. section any 
duty of exercising his own discretion in^ the 
matter of choosing the subject-matter of the 
charge. The omission on the part of that officer 
to read the offending newspaper article, which is 
alleged to constitute a prejudicial act, for himself 
does not therefore vitiate the report and it cannot 
be said that on that ground the report is not a 
proper report under S. 19 (1). ( Chakravartti, 
J.) Ramani Mohan Sarkar v. Emperor. 49 
Cr.L.J. 410=A.I.R. 1948 Cal. 247=3 A.I.Cr. 
D. 273=4 D.L.R. (Cal.) 118. . 

BENGAL STATE PRISONERS REGULA¬ 
TION (III OF 1818)—Detention under of de¬ 
posed ruler of Native State—Jurisdiction of Court 
to act under S. 491, Cr. P. Code in case of— 
Remedy of detenu. See Cr. P. Code (V of 1898), 
S. 491. (1949) F.L.J. 1. 

-(as amended by Bengal State Priso¬ 
ners Regulation (Adaptation) Order, 1947, 
S. 2 —Warrant under—Detention for reasons 
connected with “the discharge of the functions 
of the Crown, etc. }> —Legality after 15 th August, 
1947— Power of Court to interfere — Cr. P. Code, 
S. 491 (3). 

S. 2 of the Bengal State Prisoners Regulation 
of 1818, as amended by the Bengal State Prisoners 
Regulation (Adaptation) Order, 1947, does not 
authorise the Central Government any longer to 
detain a person for reasons connected with “the 
discharge of the functions of the Crown in its 
relations with Indian States,” the words “the dis- 
<harge of the functions of the Crown in its rela¬ 
tions with Indian States,” having been deleted by 
the Adaptation Order, 1947, with retrospective 
effect from 15th August, 1947. Where a person 
was detained under a warrant under S. 2 of 
Bengal Regulation III of 1818 as it stood before 
it was amended in 1947, his detention after 15th 
August, 1947, therefore becomes illegal by reason 
of the Bengal State Prisoners Regulation (Adapta¬ 
tion) Order, 1947, as the reason for detention has 
ceased to exist thereafter, and as there is no 
provision in the latter (Adaptation) Order, 1947, 
validating warrants issued prior to 15th August, 
1947. The original warrant being no longer 
valid, the detention becomes illegal and cannot be 

continued. 

Nor does S. 491 (3), Cr. P. Code, preclude the 
Court from considering whether the detention is in 
fact a detention under Regulation III of 1818. If 
it is such a detention then the provision pre¬ 
vents the High Court’s interference; but whe¬ 
ther a detention is or is not a detention under the 
Regulation is a matter of substance and is not 
concluded by the circumstance that the Regu¬ 
lation is mentioned in the warrant. • When 
the detention is something entirely outside the 
Regulation as it stands as amended and therefore 
is not a detention under the Regulation, and S. 
491 (3), Cr. P. Code, is no bar to the exercise 
of the High Court’s powers under the section. 
Weston and Chainani, JJ.) Birpal Singh, In 


BEN. SURVEY ACT (1875), S. 45. 


re. I.L.R. (1949) Bom. 28=51 Bom.L.R. 108 
—A.I.R. 1949 Bom. 161=50 Cr.L.J. 591. 

_S. 7-A—If in conflict with S. 2 of the 

Government of India Act—Effect of introduc¬ 
tion of the amendment of S. 7-A. [■See Q.D. 
1941-1945, Vol. I, Col. 320.] Seth v. Emperor. 
I.L.R. (1946) Lah. 71 (F.B.)=227 I.C. 377 
=48 Cr.L.J. 5=1947 Lah. (Rul ) 24. 

_ If u ltra vires— Indian Independence Act, 

Ss. 9 (1), 18 (3) and 19 (5). 

The Bengal State Prisoners Regulation (Adapta¬ 
tion) Order, 1947, dated 26th August, 1947, is 
not ultra vires the powers of the Governor- 
General under S. 9 (1) read with S. 18 (3), 
Independence Act. By reason of the change in 
the constitutional position in August, 1947, it 
became necessary to adapt the old Regulation of 
1818 and to substitute for the expression, “the 
discharge of the functions of the Crown in its 
•elation with Indian States” the words ‘reasons 


_ f O In i. n /> 4" A 
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or relations with acceding States”. 

The above Adaptation Order which may be con¬ 
sidered to have revoked to some extent or, at any 
rate, varied, the India (Adaptation of Existing 
Indian Laws') Order, 1947, dated 14th August 
1947, must be considered to have been made in 
virtue of the provisions of S. 19 (5), Indepen¬ 
dence Act. Furthermore, Art. 3 of the Adapta¬ 
tion Order of 26th August, 1947, has expressly 
provided that the provisions of that order shall 
have effect notwithstanding anything to the 
contrary contained in the India (Adaptation of 
Existing Indian Laws) Order, 1947. (Wali 
Ullah, Ag.C.J., Sapru and Bind Basni Prasad , 
JJ.) Oulab Singh v. Dt. Magistrate, Dehra 
Dun. 1949 A.L.J* 587=A.I.R. 1950 All. 11= 
4 A.I.Cr.D. 41=5 D.L.R. (A.) 38=51 Cr. 


L.J. 269 (F.B.). 

BENGAL SURVEY ACT (V OF 1875), S. 

41— Order under—Effect and value of. 

Although demarcation proceedings under S. 41 
of the Survey Act are not conclusive evidence of 
title, an order made in such proceedings has, until 
reversed or modified by a competent authority, the 
force of an order of a civil Court declaring the 
parties to be in possession of the land in accord¬ 
ance with the boundary as determined by the Col¬ 
lector. 34 C.L.J. 465, rel. on. (Ellis and 
Amin Ahmed, JJ.) Province of Bengal v. Na- 
lini Kanto. 2 D.R. 265. 


-S. 45— Application under for ballabandi— 

Dismissal without notice to opposite party on the 
ground that it will tend to cause disputes and liti¬ 
gation — Propriety. 

It is hardly reasonable to reject an application 
under S. 45 of the Bengal Survey Act for balla¬ 
bandi on the ground that it will tend to cause 
disputes and litigation without at least serving a 
notice on the opposite party to find out whether 
there is any ground for such apprehension. 
(Lee.) Gopal Narain Singh v. Secretary of 
State for India. 12 B.R. 617. 

—- -S. 45 1 —-Ballabandi— Objection filed out of 

time—Plea of false excuse for delay—Duty to 
summarily reject . 

Where an objection to a Ballabandi proceeding 
is filed out of time and gives a false excuse for 
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BEN. SURVEY ACT (1875), S. 45. 

its being out of time, it must be summarily reject¬ 
ed. (Lee.) Manager, Gidhadur Wards Estate 
z. Madhu Sudan Singh. 12 B.R. 382. 

- S. 45— Demarcation of hind in cultivating 

possession of occupancy raiyat—Application for 
— pica that land has become occupancy holding 
long ago though recorded as bakasht — Pro¬ 
cedure — Demarcation — If can be allowed. 

Where an applicant for demarcation claims, as 
his ‘bakasht’ land portions, undemarcated by ails, 
of fields in the cultivating possession of occu¬ 
pancy raiyats, his only object must be held to be 
to take possession of the land as soon as it is 
demarcated; and when the objector claims that 
the land, though recorded as bakasht at the settle¬ 
ment, has become his occupancy holding years 
ago, the applicant for demarcation cannot be held 
to be entitled to anything but reiU. No demar¬ 
cation can be ordered in such circumstances, 
because to do so would lead to a grave breach 
of the peace. (Lee.) Uchit Thakur v. 
Kailash Chandra Prasad. 12 B.R. 760. 

— —S. 58— Collector's order under S. 45 de¬ 
fective — Procedure—Power of succeeding Col¬ 
lector to revise—Powers of Commissioner and 
Board. 

A succeeding Collector has no power to revise 
his predecessor’s order under S. 45 of the 
Bengal Survey Act. If the order of a previous 
Collector under the Act is found to be defective 
and requires revision, the proper course is to 
lefer it under S. 58 to the Commissioner or the 
Board of. Revenue both of whom have powers 
of supervision and control and can set aside the 
Collector's order passed under S. 45. (Lee.) 

UcmT Thaicur v. Kailash Chandra Prasad. 
12 B.R. 760. 

j 7 p- 62 Scope Suit to demarcate botin- 
Court bCtWeCn tW ° estates —Jurisdiction of Civil 

It is well-settled that no suit is entertainable in 
a Civil Court which is purely for demarcation of 
boundaries between two estates. There arc provi- 
sions m the Bengal Survey Act which authorise 
the Collector to determine such questions. Ther^ 
may however be circumstances in which the ques¬ 
tion of demarcation of boundaries between two 
estates may arise for decision by a Civil Court in 
connection with the reliefs claimed in the plead- 

M g a S H by io e pa c rties - 29 Bom - 73; A.I.R. 1931 
Mad. 19, ref. (Imam and Narayan, JJ) 

195°0 V p a T. 356 BALAM StNCH ' A T R - 

BENGAL TENANCY ACT (VIII OF 1885) 

Ss. 4 and 5 —Lease acquired to set up factory— 

Ussee given power to use lands for any purpose 

-Some of them settled by him with tenants for 

bringing them under Cultivation-Status of lessee 

and sub-tenants If tenure-holder and nnn-occu- 
fancy raiyats. 

A company acquired by purchase occupancy 
ngbts m small parcels of land from raiyats 
1 lien it took mukrnr, mourashi leases from 
superior landlords. The object of the company 
in making the acquisitions was to have a factory 
site. But by the terms of those leases it could 
use the lands in whatever way it liked. The 


BEN. TENANCY ACT (1885), S. 12. 

company settled some of the lands with tenants 

for the purpose of bringing them under culti¬ 
vation . 

Held, that the company was a tenure-holder 
and the sub-tenants were non-occupancy raiyats 
who were liable to be ejected only on grounds 
mentioned in S. 44 of the Bengal Tenancy Act 
notwithstanding their agreement with the com¬ 
pany to give up possession on the expiry of their 
term of settlement. (Mitter and Blank , JJ.) 
Abdul Hossain v. Shalimar Paint Colour 
and Varnish Co., Ltd., I.L.R. (1945) 2 Cal 
642=81 C.L.J. 138=220 I.C. 60=1947 Caf 
(Rul.) 171=A.I.R. 1947 Cal. 36. 

-S. 4 (3)— Under-raiyat—Who is. 

A person will be an under-raiyat only if he 
nolds under a raiyat at the inception of his lease. 
(G. N. Das and Lahiri, JJ.) Sheikh Abdul 
Bam mad v. Jitoo Chowdhury. 54 C W N 149 
=A.I.R. 1950 Cal. 20. ' 

-- S. 5 (1)— “Tenure-holder** — Lessee 

under Ijara patta—Patta giving lessee almost all 
powers of lessor—Lands held by lessor in 
Zamindari, patni, darpatni and jote rights— 
Settlement records showing most of them as 
agricultural lands. 

The mere fact that a lessee is empowered to 
collect rents from tenants would not make him 
a tenure-holder within the meaning of S. 5 (1) 
of the Bengal Tenancy Act, unless the lands are 
agricultural or horticultural or the tenants are 
of the same description. 

Where under a lease which is described to be 
an ijara patta the lessor gives the lessee the 
right to use the lands held by the lessor in 
Zamindari , patni, darpatni as well as jote rights, 
cither through khas possession or by settlement 
and also to establish markets, excavate tanks or 
start brickfields, and the settlement-records 
show that most of them are agricultural lands, 
tue patta creates the interest of a tenure-holder 
in the lessee and the incidents of the tenancy are 
governed by the Bengal Tenancy Act. 81 
CT.J. 138, ref. to; 27 C. 205, rel. on. 
(Mukherjea and Chundcr, JJ.) ShyAm Ran- 
gini Ray v. Ajindra Nath Tagore. I.L.R. 
(1949) 1 Cal. 165. 

S, 12 —Permanent lease—Condition that 
cn transfer, transferee must pay a fee to land¬ 
lord—Non-payment of such fee—Effect of—Sate 
tn execution of decree for rent against old ten - 
ani — Validity. * f 

\Vhere a permanent lease provides that if the 
lease is transferred, the transferee must pay the 
landlord a certain fee in order to have his name 
registered in the shcrUta of the landlord, the pay¬ 
ment of his money is a .condition precedent to 
the transferee being recognised as a tenant. So 
long- as it is not paid, the liability of the old 
tenant to pay rent does not cease. Therefore, a 
s«de held in execution of a decree for rent 
obtained against the old tenant is perfectly valid 
confers a good title upon the purchaser. 
Mitkerjea and Sharpe, JJ.) Mahendra Nath 

xJ 0HANt ILR - 0*46) 1 Cal. 647 
zfp . C - W • N • 528=A.I.R. 1946 Cal. 496= 
327 I.C. 485=1947 Cal. (Rul.) 22. 
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BEN. TENANCY ACT (1885), S. 22. 

——S. 22 (2) (as amended in 1928)— Scope 
— Holding acquired before 1928. 

S. 22 (2) of the Bengal Tenancy Act, as 
amended in 1928, merely relates to the acquisi¬ 
tion of a holding after 1928, but it does 
not confer any rights in respect of a hold¬ 
ing which had already been acquired. ( Edgety, 
/.) Mahomed Isha Shah v. Md. Ibrahim 
Shah. 50 C.W.N. 485. 

-S. 26-F — Applicability — Involuntary 

sales — Transfer—Meaning of. 

S. 26-F of the Bengal Tenancy Act applies to 
a transfer by an involuntary sale. There is no 
indication that the word "transfer** is used in the 
section in any restricted sense. It is used in the 
general and ordinary sense and if any assistance 
can be obtained from sub-S. (11) the only con¬ 
clusion that can be drawn is that the intention of 
the legislature was not to limit the scope of the 
word “transfer*’ in any particular manner. The 
word “transfer’* means the passage of a right from 
one individual to another. Such transfer may 
take place in one of three different ways. It 
may be by virtue of an act done by a transferor 
with an, intention, as in the case of a conveyance 
or a gift, or, secondly, it may be by operation of 
law, as in the case of a forfeiture, bankruptcy, 
intestacy, etc., or thirdly, it may be an involun¬ 
tary transfer effected through Court, as in execu¬ 
tion of a decree for either enforcing a mortgage 
or for recovery of money due under a simple money 
decree. . The word "transfer*’ in its ordinary sense 
would include all these different kinds of trans¬ 
fer. ( Mookerjee and Lahiri, JJ.) Sashi Bhu¬ 
tan v. Shankar Mahato. 54 C.W.N. 936= 
A.I.R. 1950 Cal. 252=5 D.L.R. (Cal.) 65. 

r-Ss. 28-F (1) and 26-J (3)—Applicabi¬ 

lity Notice not served on landlord under Ss. 26 -C 
or 26-F — Landlord held entitled to additional 

transfer fee — Pre-emption—Limitation for appli¬ 
cation . 

Where in an application under S. 26-J of the 
Bengal Tenancy Act, the landlord is held enti¬ 
tled to an additional transfer fee, the period of 
two months for an application under S. 26-F 
of the Act, commences to run only from th|e 

date on which the- additional transfer fee is 
deposited in Court. An application presented 
py the landlord before the expiry of such period 
is therefore in time. Where no notice is served 
on the landlord under S. 26-C or 26-E, the 

specific provision of limitation in S. 26-F (1) 

has no application and in such a case the specific 
Provision in S. 26-J (3) would apparently apply, 
though it may be that the landlord had know- 
ledge of the sale more than two months before 
the application was made. (I.edge, J.) 

Asutosh Sasmal v. Bhupendra Narayan. 225 
I.C. 561=A.I.R. 1947 Cal. 190.. 

- S. 26-F— A pplicability—N on-occupancy 

holding . 

S. 26-F of the Bengal Tenancy Act does not 
apply to non-occupancy holdings. ( Edgley, J.) 
Lal Mia v. Amena Khatun. 222 I.C. 548= 
1946 Cal. (Rul.) 144=50 C.W.N. 428=A.I. 
R- 1946 Cal. 233. 
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--—S. 26-F —Applicability and scope—Raiyoti 

holding—Transfer of share by co-sharer — Sub¬ 
sequent transfer by transferee to another —Pre- 
emption l by co-sharer after second transfer—Right 
of — barred. 

Where a co-sharer in a raiyati holding makes a 
transfer to a stranger and he in his turn trans¬ 
fer? the interest to another, another co-sharer in 
the holding, being a co-sharer tenant at the time 
of both transfers, can invoke he provisions of S. 
26-F of the Bengal Tenancy Act and apply to 
the Court within the prescribed period for the 
portion transferred to be transferred to himself. 
The second transferee purchases from the iirst 
transferee subject to the rights of pre-emption of 
a co-sharer under S. 26-F. The fact that the 
co-sharer does not exercise his right until after 
the first transferee transfers to a second trans¬ 
feree is no bar, provided the co-sharer exercises 
his right within the period limited. (Lodge, J.) 
Lokeman Ali v. Abdul Motlee. 224 LC. 418= 
1946 Cal. (Rul.) 256=50 C.W.N. 807=A.I. 
R. 1947 Cal. 327=82 C.L.J. 14. 

--S. 26-F— Applicability—Sale by Receiver 

in Insolvency—If one by Court or voluntary — 
Pre-emption—Provincial Insolvency ■ Act, S . 

59. 

A sale by a Receiver in Insolvency under S. 59 
of the Provincial Insolvency Act is not a sale by 
the Court but a voluntary sale by the Receiver, 
though it is subject to the superintendence of 
the Court; and as it is a voluntary transfer it 
is one which gives rise to a right of pre-emption 
under S. 26-F, Bengal Tenancy Act. (Gopen- 
dr anath Das, J.) Debendra Nath v. Ganen- 
dranath. I.L.R. (1949) 1 Cal. 371=3 D.L.R. 
(Cal.) 23=A.I.R. 1948 Cal. 353=53 C.W.N. 
107. 

S. _ 26-F— Applicability—Sale reserving 
vendor's right to obtain re-conveyance of pro¬ 
perty . 

A condition accompanying a sale that the pur¬ 
chaser would be bound to reconvey the property 
to the vendor, if the consideration is offered back 
to him within a certain period of time, cannot 
operate to exclude the application of S. 26-F 
of the Bengal Tenancy Act to the sale. (Chakra- 
‘oarLti, J .) Tarapada Karati v. Sudhamoy 
Dolui. 53 C.W.N. 678. 

———S. 26-F —Applicant under—Status of — 
Description in the Record of Rights as co-sharer 
tenant and also by the _ transferee in his notice 
under S . 26-C— Conclusive nature of. 

Where an applicant under S. 26-F of the Ben¬ 
gal Tenancy Act is described as a co-sharer ten¬ 
ant not only in the Record of Rights but also in 
the notice issued to him under S. 26-C by the 
transferee and there is no evidence to rebut the 
presumption as to the correctness of the entry in 
the Record of Rights, it is not open to the trans- 

cVr 811 ^pBcation is made later on under 
b. 26-C to contend that the applicant is not a 
co-sharer tenant. (Chakravartti, and Ellis, JJ.) 

mtmqn -^.sain Vm Mihilal Sheikh. I.L.R. 
(1948)^1 Cal. 353=A.I.R. 1948 Cal. 144. 

—- S. 26-F— Application against some heirs 
of transferee—One added after limitation—Partial 
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pre-emption—If can be allowed. [ See Q.D. 1941- 
1945, Vol. I, Col. 327.] Khoka Bairagi v. 
Bhabani Dasi. 221 I.C. 349=1946 Cal. (Rul.) 
36. 

-S. 26-F (2)— Application for pre-emption 

— Necessary deposit made later but within the 
period of limitation — Maintainability of applica¬ 
tion — Duty of Court. 

In the case of S. 26-F (2) of the Bengal 
Tenancy Act the Legislature has clearly enacted 
that if the required deposit is not made at the 
time of making the application it shall be dis¬ 
missed. In other words the only way in which 
the Court can deal with such an application, when 
it finds that there was no deposit accompanying 
it, is to dismiss it at once except in cases where 
the circumstances are such that the deposit may 
be deemed to have been made at the time of mak¬ 
ing the application. ( Chakravartti and Ellis, 
JJ.) Nural Hossain v. Mihilal Sheikh. 
I.L.R. (1948) 1 Cal. 353--A.I.R. 1918 Cal. 

. 144. 

-S. 26-F —Application for pre-emption by 

co-sharer tenant—Order granting that application 
during pendency of similar application by another 
co-sharer — Propriety—Proper procedure. 

One 5 sold certain plots of land. One of his 
co-sharers, G, thereupon filed an application for 
pre-emption under S. 26-F of the B. T. Act, 
which was granted ex parte. During the pen¬ 
dency of this application, one R who happened to 
be another co-sharer of S, filed an application 
claiming pre-emption. The Court dismissed this 
application as not maintainable holding that the 
right, title and interest of the purchaser had al¬ 
ready vested in the pre-emptor in the case started 
by G and that the same could not be pre-empted 
twice. On appeal by R, the District Judge set 
aside the orders passed in both the applications 
and remanded them for disposal in accordance 
with the provisions of S. 26-F (4), (5) and (6) 
of the Act. 

Held, that the District Judge acted rightly in 
exercising the inherent power by re-opening the 
two cases and correcting the wrong procedure 
adopted by the trial Court, and that the trial 
Court acted in contravention of the provisions 
of S. 26-F (4), (5) and (6) of the Act while 
making a final order in one case without adverting 
to the other. ( Akram, C.J.) Golapjan v. Rup- 
jan. 2 D.R. 289. 

* S. 26-F —Application for pre-emption — 
Patties—subsequent purchaser from purchaser from 
cosharer tenant—If necessary party. 

A subsequent purchaser from a purchaser from 
a co-share tenant is not only a proper but a 
necessary party to an application for pre-emption 
under S. 26-F of the Bengal Tenancy Act, and 
the rights of the applicant for pre-emption as 
against him can be determined in the pre-emption 
proceedings. (Milter, A.C.J.) Amir Sardar v. 
Ismail Hossain Sardar. I.L.R. (1948) 1 
Cal. 425=51 C.W.N. 795=A.I.R. 1947 Cal. 
405. 

-S. 26-F —Application or pre-emption — 

Property again transferred — Subsequent transferee, 
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if may be made party — Latter, if can claim more 
than original deposit. 

As soon as a transfer of a share in a holding 
is effected, a right to pre-empt immediately accrues 
to the co-share tenants and any subsequent trans¬ 
feree of the property must take it subject to 
that right. If at any time after an application 
for pre-emption has been made it comes to the 
notice of the co-sharer applicants for pre-emption 
that the property has been again transferred, there 
is nothing in S. 26-F of the Bengal Tenancy Act 
to prevent the subsequent transferee from being 
made a party to the proceedings. Under S. 26-F 
(5) of the Act, the money which has been de¬ 
posited by the pre-emptor may be paid to him in 
suitable cases. He is not, however, entitled in 
the proceeding for pre-emption to recover any sum 
in excess of the original deposit. (Edgley, 7.) 
Girija Nath Kundu v. Ahamad Ali Sardar. 50 
C.W.N. 806=A.I.R. 1947 Cal. 127=229 I.C. 
237=1947 Cal. (Rul.) 132. 

- S. 26-F— Application for pre-emption — 

Property transferred again before application— 
Subsequent transferee, if proper party. 

As soon as a transfer of a share in a holding 
is effected, a right to pre-empt immediately accrues 
to the co-share tenants, and any subsequent trans¬ 
feree of the property, whether the subsequent 
transfer is made before or after the application for 
pre-emption under S. 26-F of the Bengal Tenancy 
Act, must take it subject to that right. Such 
subsequent transferee is a proper party to the pro¬ 
ceeding for pre-emption and the applicants for pre¬ 
emption are entitled to recover the property from 
him. (Lodge, 7.) Lokeman Ali v. Abdul 
Motai.ib. 224 I.C. 418=1946 CaT. (R 11 I.) 256= 
50 C.W.N. 807=A.I.R. 1947 Cal. 327=82 C. 
L.J. 14. 

- S. 26-F—Application for pre-emption— 

Purchaser alleging that he is benamidar for co¬ 
sharer tenant—Question of benami—If should be 
enquired into. [5Vc Q.D. 1941-1945 Vol. I, Col. 
329.] Santasila Dasi v. Narendra Nath. 
A.I.R._ 1946 Cal. 14. 

- S. 26-F— Application for pre-emption — 

Valuation for jurisdiction. 

For the purposes of an application for pre-emp¬ 
tion under S. 26-F of the Bengal Tenancy Act, 
the value of the subject-matter must be taken 
to be the amount of consideration stated in the 
deed, together with a further 10 per cent, thereon 
as compensation. It is this value that determines 
the jurisdiction of the Court. (Harries, C.J. and 
Chakravartti, J.) Masior Rahaman v. Sam- 
sannessa Bibi. A.I.R. 1949 Cal. 307. \ 

- S. 26-F— Cause of action. 

The cause of action which gives rise to the 
exercise of the right under S. 26-F, Bengal 
Tenancy Act, is not merely the service of notice, 
but the transfer of a portion^ of the occupancy 
holding. (Mookerjcc and Lahin , 77.) Sashi 
Bhusan v. Shankar Mahato. 5 D.L.R. (Cal.’) 
65=A.I.R. 1950 Cal. 252=54 C.W.N. 936. 

-(as amended in 1938), S. 26-F— Co- 

sharer in tenancy and co-shartenant—Meaning 
of — Partition between co-tenants inter se— Effect 
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—Subsequent transfer by one—Right of other to 
pre-empt. 

Partition among the co-tenants of a holding is 
binding among the co-tenants who join in the 
partition and is effective against the whole world 
except the landlord ; and even if the landlord does 
not recognise the partition, its effect is to sever 
the joint status of the co-tenants. Hence after 
such . partition, neither the parties to the 
partition nor their successors can any longer be re¬ 
garded as co-tenants, so as to give to one of them 
a right of pre-emption on a sale by the other, un¬ 
der S. 26-F, Bengal Tenancy Act. The section 
merely adjusts the rights of co-tenants, inter se, 
and has no reference to the landlord. ( Gopendra- 
nath Das, J.) Debendra Nath v. Ganendra- 
nath. 3 D.L.R. (Cal.) 23=A.I.R. 1948 Cal. 

353=53 C.W.N. 107=I.L.R. (1949) 1 Cal. 
371. 


-S. 26-F— “ Co-sharer in the tenancy ”— 

Meaning of—Unrecognised transferee of share of 

°n/L^ ncy folding—Further purchase by him — 

n nether protected from pre-emption. 

The two expressions “co-sharer in the tenancy” 

tu TJ C0 " shar , er tenant” as used in S. 26-F (1) of 
the Bengal Tenancy Act bear the same meaning 
and cover all perspns who had the status of co¬ 
sharers as against the tenants of the holding. They 
therefore include an unrecognised transferee of a 
share of a non-transferable holding who made his 
purchase before the Amending Act of 1928. Con¬ 
sequently sujch a transferee, if he makes a further 
purchase of a share of the holding, is protected 
trom pre-emption under S. 26-F (1) (a). 
(ihakrovartli and Ellis, JJ.) Goas Ali Bhuiya 

uAt L ^ ia * 5 - L - R - ( 1948 > 1 Cal. 418=52 C. 
f W.N. 90=A.I.R. 1948 Cal. 27. 

^ 26-F— Co-sharer tenant—Landlord ac¬ 

quiring part of tenancy before amendment of sec- 
co ~sharer tenant. 

When a landlord acquires part of a tenancy 
Jjetore the amendment of S. 26-F of the Bengal 
tenancy Act, no partial extinction of the tenancy 
results, and the tenancy continues with only this 
change, that the landlord and the co-sharer tenant 
^hose share has not been acquired are now the 
tenants of the holding. As a co-sharer tenant, the 
landlord is entitled to exercise a right of pre- 
option under the new S. 26-F of the Act, if the 
other co-sharer tenant transfers his interest in the 
tenancy to another. 45 C.W.N. 901, rel. on. 
\R. C. Das Gupta and B. K. Guha , //.) Na- 
tional Investment Co., Ltd. v. Mahendra 
Nath Kundu. 5 D.L.R. (Cal.) 31=A.I.R. 1950 
Cal. 163. 

——S. 26-F —Date of transfer—Right to pre- 
ejnpt—When accrues—Date of execution of sale 
wed or date of registration. • 

The right of pre-emption under S . 26-F, Bengal 
tenancy Act, accrues on transfer. The material 
oate is the date when the deed of sale is registered 
ajid title effectively passes to the vendee. Neither 
the date of execution of the sale deed, nor anv 
earlier .date, e.g., the date of payment of price or 
the delivery of possession is material for the pur- 
Pos e of accrual of the right of pre-emption 

yUopendranath Das, /.) Debendra Nath v. 


BEN. TENANCY ACT (1885), S. 26-F_. 
Ganendranath. I.L.R. (1949) 1 Cal. 371= 

3 D.L.R. (Cal.) 23=A.I.R. 1948 Cal. 353=53 
C.W.N. 107. 

Ss. 26-F and 88—Locus standi to apply 
for pre-emption—Application and his co-sharers 
effecting partition of holding prior to transfer. 

The essential requisite for the exercise of the 
right of pre-emption is that the applicant should 
be a co-sharer in the tenancy at the time of his 
application for pre-emption under S. 26-F of the 
Bengal Tenancy Act. Where the applicant and 
his co-sharers in the tenancy had effected a parti¬ 
tion of the holding through the civil Court prior 
to the transfer of the demarcated portion for 
which pre-emption is sought and the rent payable 
on account of their demarcated shares had been 
amicably apportioned between them, the applicant 
is not a co-sharer tenant at the time of the pre¬ 
sentation of the application and has therefore no 
locus standi to present it. (R. C. Mitter and 
Sharpe, JJ .) Nilmoney Jalui v. Radharani 

Debi. I.L.R. (1948) 2 Cal. 354=A.I.R. 1948 
Cal. 224. 


--S . 26-F —Locus standi to apply—Purchaser 

of non-transferable occupancy holding before 
Amendment Act of 1928 came into force. 

. A purchaser of a share of an occupancy hold- 
. , . it was made transferable by law, that 
is before the amendment of the Bengal Tenancy 
Act in 1928 came into force and who has not been 
recognised by the landlord is a “co-sharer tenant” 
within the meaning of. S. 26-F of the Act, and 
he or any one claiming through him can, there¬ 
fore, apply for pre-emption. ( Mitter, A.CJ.j 
Amir Sardar v. Ismail Hossain Sardar. I.L. 

7 ( r1 8) 1 CaI * 425=51 C * W * N * 795=A.I.R. 
1947 Cal. 405# 

- Ss. 26-F and 3 (17)—Locus standi to 
apply—Purchaser of occupancy holding before 

Amendment Act of 1928 recognised by some of 
landlords. 


ah unrecognised purchaser of a share of an oc¬ 
cupancy holding before the Bengal Tenancy Amend¬ 
ment Act of 1928, is not a tenant and accordingly 
has no locus standi to maintain an application for 
pre-emption under S. 26-F of the Bengal Tenancy 
Act_. Of course he becomes a tenant as soon as 
he is recognised by the landlord. But if he is 
recognised not by the entire body of landlords but 
only by some of them, he does not acquire the status 
of a tenant within the meaning of the definition 
given in S. 3 (17) of the Act, and cannot, there- 

f ? re .’ ,5 ! . al ®, Pre-emption. ( Mukherjea and 
Amiruddtn Ahmad, JJ.) S. K. Dalil r Radha 
Nath. A.I.R. 1947 Cal. 367=52 C.W.N. 


• t . * 7 oianui iu uyyrx—unrecou 

msed-purchaser of portion of raiyati jot e—JVhethe 
co-sharer tenants entitled to pre-empt. 

n,.rr^« C - ha i 097 ° f * P0rti0n ° f a i°te whos 

P “ ' h ® m 1927 was not recognised by the landlord 

cannot be regarded as a co-sharer tenant entitled t 
pre-empt under S. 26-F (4) (a) of the Bengi 

Tenancy Act. ( Akram, C.J .) Goas Ali Bhuiy 
v. Apsaraddin. 1 D R 55 

• 8. 26-F (as amended) —Occupancy hole 

? w hy sharer landlord at executio 
sale held before amendment—Sale confirmed afte 
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amendment—Co-sharcr tenant, if entitled to pre¬ 
emption. 

I 11 an execution sale of an occupancy holding, 
title passes to the auction-purchaser at the date of 
the sale and *iot at the date of its confirmation. 
Where an occupancy holding was purchased by a 
co-sharer landlord at a sale in execution of a 
money decree held at a time when the old S. 26-F 
of the Bengal Tenancy Act was in force, the rights 
of the auction-purchaser having accrued at the date 
of the sale, could not be taken away by the sub¬ 
sequent amendment of S. 26-F in 1938 which gave 
a right of pre-emption to co-sharer tenants taking 
it away from the co-sharer landlord, although the 
confirmation of the sale took place long after the 
amendment. Consequently in such a case a co-sharer 
tenant cannot take advantage of the amendment and 
apply for pre-emption under the amended section. 
The charge in S. 26-F does not affect the rights of 
the parties retrospectively and the co-sharer tenant 
cannot avail himself of any right which might have 
been available to co-sharer landlords under the old 
section. 144 C.W.N. 802, rel. on. 27 C.W.N. 570, 
dist. | ( Akrnm, C.J. and Amiruddin Ahmad, J.) 
Srjsh Chandra Roy v. Biswanath Baroi. 1 
D.R. 13. 

-S. 26-F— Parties — Transferee co-sharer 

tenant—If necessary party. 

A transferee co-sharcr tenant is a necessary 
party to an application under S. 26-F, Bengal 
Tenancy Act, and sub-S. (3) provides tor a 
notice to be given to the transferee. The trans¬ 
feree co-sharer tenant in a proceeding under 
S. 26-F after the amendment of 1938, therefore, 
stands in the same position as a co-sharcr land¬ 
lord in a proceeding under S. 26-F before the 
amendment. ( Mookerjee and Lahiri, JJ.) Abdul. 
Ajjz Khan v. La lit Mohon. 54 C.W.N. 442= 
A.I.R. 1950 Cal. 265. 

-S. 26-F—Proceeding under—Decision as 

to nature of tenancy— Res jiulicata. See C. P. 
Code, S. 11— Mi scellaneous Procef.di ngs . A.I. 
R. 1950 Cal. 300. 

- S. 26-F —Proceeding under—Question 

of title—Whether can he gone into. 

It is impossible to maintain that in a proceeding 
under S. 26-F of the Bengal Tenancy Act all 
questions of title are necessarily excluded from 
the purview of the Court. It will all depend on 
the nature of the question which is raised between 
the parties. It may be that if it involved com¬ 
plicated questions of title, the Court would be 
well advised in relegating the parties to a regular 
title suit for the adjudication of such questions, 
but if it was only a quesion of the maintainability 
of the application which could be easily disposed 
of in the proceeding, there is no reason why the 
Court should decline jurisdiction. ( Bisioa s, J.') 

Hossain Ali v. Kala Chand Ghose. 51 C.W 
N. 415=A.I.R. 1947 Cal. 444. 

- S. 26-F— Proceedings under—Question 

whether there has been real transfer or only a 
benami transaction—Decision in transferor's pre¬ 
sence —Res judicata. 

If a question is within the proper scope of an 
enquiry under S. 26-F of the Bengal Tenancy Act, 
it can and must be gone into and the decision 
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thereon will operate as res judicata against a sub¬ 
sequent suit. 

The matters expressly specified in S. 26-F are 
not the only matters within the proper scope of 
an enquiry imder the section. The question raised 
b}' a plea that there was no sale at all, but only a 
pretence of a sale, and the ostensible purchaser 
was merely holding the property in his name on 
behalf of the transferor himself, is within the 
proper scope of an enquiry under the section.- 
Since the section gives a right of pre-emption only 
to co-sharers of a holding, “a portion or share of 
which is transferred”, the Court, in a proceeding 
under the section, can and indeed must determine 
whether there has been a real transfer or only a 
benami transaction, if sucli a question is raised. 
If it is not the transferor who raises the objection, 
he may and ought to be made a party under the 
general provisions of the Civil Procedure Code. 
Such a question is not merely “incidentally cogni¬ 
sable” in a proceeding under the section, but 
directly in issue, when it is raised, since the 
very maintainability of the application depends 
upon it. The basis of an order for pre-emption is 
that there has been a transfer and in a case where, 
on a dispute being raised, a decision is given in 
the presence of the transferor, the decision should 
bind him on the principles of res judicata. (Cha - 
kravartti and Lillis, JJ .) Baum Chand v. Nibaran 
Chandradas. l.L.R. (1948) 1 Cal. 430=51 C.¬ 
W.N. 644=A.I.R. 1947 Cal. 410. 

-S. 26-F — Right to pre-empt — Cause of 

action. 

The cause of action which gives rise to the 
exercise of the right under S. 26-F, Bengal 
Tenancy Act, is not merely the service of notice, 
but. the transfer of a portion of the occupancy 
holding. ( Mookerjee and Lahiri, 7/-) Sashi 

P.iiusan v. Shankar Mahato. 54 C.W.N. 
936=5 D.L.R. (Cal.) 65=A.I.R. 1950 Cal. 
252. 

-S. 26-F— Right to pre-empt — Co-sharer 

tenant not served zuith notice under S. 26-C — 
Period of limitation—Limitation Act, Art. 181. 

The right to apply for pre-emption is given 
by S. 26-F (1) of the Bengal Tenancy Act to 
all co-sharer tenants irrespective of the fact whe¬ 
ther the notice of transfer under S. 26-C is 
served or not. As the co-sharer who has not 
been served with a notice of transfer comes 
within the provision of S. 26-F (1), the only 
way by which he can enforce his right to pre¬ 
emption is by way of application as provided for 
by the section. ITe can comply with the provi¬ 
sion of S ; 26-F (2) by depositing the amount of 
consideration stated in the instrument of transfer. 

An application by a non-notified co-sharer for 
pre-emption under S. 26-F is governed by Art. 
181 of the Limitation Act, and the applicant has 
three years’ time from the date of transfer when 
the right to apply accrues. (Mukhcrjea, Ormond 
and Das, JJ.) Asmatali Sharip t\ Mujaharau 
Sardar. 52 C.W.N. 64=1.L.R. (1948) 2 Cal. 
54=A.I.R. 1948 Cal. 48=2 D.L.R. 123 (S.B.). 

-S. 26-F — Right to pre-empt—Whether de¬ 
pends on service of notice under S. 26 -£. 
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The right of pre-emption does not depend on 
the service of notice under S. 26-E of the Ben¬ 
gal Tenancy Act. [52 C.W.N. 64, ref. to.] 
(Akratn, C.J. and Amiruddin Ahmad, J.) 
Srish Chandra Roy v. Biswanath Baroi. 1 
D.R. 13. 

. (as amended in 1938), S. 26-F— Scope 

—If retrospective—Right of pre-emption accruing 
before amendment-r-Application after amend¬ 
ment— Competency . 

A right of pre-emption which had already ac- 
cnied to a landlord before S. 26-F of the Bengal 
Tenancy Act, as amended in 1938, came into 
force, is not affected by the amendment of 1938 
and the landlord can apply after the amendment 
to enforce his right of pre-emption under S. 26-F 
as it stood before the amendment of 1938. 
( Lodge, J.) Asutosh Sasmal v Bhupendra 
Narayan. 225 I.C. 561=A.I.R. 1947 Cal. 

m 

— S. 26-F—Scope of enquiry—Property des¬ 
cribed in document of transfer as occupancy 
holding and notice given by purchaser under S. 
26-C—Plea of estoppel against him. [See Q.D. 
1941-1945, Vol. I, Col. 330.] Sankara - 
•charjya Mallik v. Sademani. I.l R. (1946) 

I Cal. 67. 

*-S. 26-F— Transer of holding before 

amendment in 1938— Right of landlord to apply 
for pre-emption under old section after amend¬ 
ment—Application by one of co-sharer landlords 
'—If maintainable—Bengal General Clauses Act, 
S 8 (c). 

Where an occupancy holding was transferred 
and registration was completed before the com¬ 
mencement of the Bengal Tenancy Amendment 
Act of 1938, an immediate landlord who acquired 
a right to apply for pre-emption under S. 26-F 
°f the old Act can make an application under 
that section after the Amendment Act came into 
force. The interconnection of the provisions 
from S. 26-A to S. 26-F of the old Act makes 
ft clear that under that Act a right of pre- 
option accrues immediately on the transfer 
mid the application by the landlord is not the 
source of the right, but the means of enforcing 
it. There being nothing in the Amendment Act 
to take that right away, it survives by virtue of 
S. 8 (c) of the Bengal General Clauses Act, 
together with the remedy of an application which 
survives both by virtue of S. 8 (c) of that Act 
mid the general principles of construction. Such 
mi application is maintainable after the Amend¬ 
ment Act even by one of the co-sharer landlords, 
although Cl. (1) of S. 188 (1) which permitted 

II is no longer in the statute. That clause em¬ 
bodied a part of the procedure prescribed for the 
enforcement of the right under old S. 26-F, and 
?s that procedure has been saved, the whole of 
ft has been saved. Even assuming that the right 

pre-emption which accrued to a co-sharer 
landlord under the old S. 26-F was a light 
limited to his share or that he had to apply 
for a transfer of the holding to all-the co-sharer, 
landlords, a co-sharer landlord wotld he entitled 
to have the whole holding transferred to him 

/ Q.D.—2i 
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under sub-S. (6) of that section where the other 
co-sharers applied but their applications were 
rejected. ( Biswas, Blank and Chakravartti, JJ.) 
Jatindra Nath De v. Jetu Mahato. I.L.R. 
(1940 ) 2 Cal. 235=225 I.C. 24=1946 CaL 
(Rul.) 279=81 C.L.J. 60=50 C.W.N. 502= 
A.l.R. 1946 Cal. 339 (F.B.). 

-S. 26-F (4)— Nature of provision — Co¬ 
sharer aware of application for pre-emption made 
by other co-sharers—Whether can file independ¬ 
ent application. 

-S. 26-F (4) of the Bengal Tenancy Act is 

merely permissive and a co-sharer has a two¬ 
fold remedy open to him, namely, either to make 
an independent application under sub-S. (1) of 
S. 26-F, or to join in an application already 
made by another co-sharer as provided for in sub- 
S. (4). Accordingly an independent application 
by a co-sharer for pre-emption made within rea¬ 
sonable time from his knowledge of the date of 
sale, is not liable to be dismissed even if he was 
aware of another application for pre-emption 
made by other co-sharers. ( Mukherjea, J.) 

Jahiruddin Gain v. Mahomed Shoukat Ali. 
52 C.W.N. 95. 

-S. 26-F (4) (a )—Application by trans¬ 
feree co-sharer tenant to join as co-applicant — 
Limitation—Starting point . 

Under S. 26-F (4) (a), Bengal Tenancy Act, 
the period of limitation for an application by a 
transferee co-sharer tenant for joining in the 
application as a co-applicant is one month, and 
the starting point is the date of the application 
by the original applicant and not the date of the 
service of the notice under S. 26-F (3). 52 
C.W.N. 65, dist. ( Mookerjee and Lahiri , JJ.) 
Abdul Ajiz Khan v. Lalit Mohon. 54 C.W. 
N. 442=A.l.R. 1950 Cal. 265. 

-S. 26-F (8) —Scope and effect of — Im¬ 
provements made by transferee after purchase — 
Inquiry into and aivavd of compensation for 
value of—Jurisdiction of Court. 

There is nothing in S. 26-F of the Bengal 
Tenancy Act which empowers the Court to 
award compensation for improvements effected 
by the transferee subsequent to his purchase. 
Under S. 26-F (8) the transferee has to be 
deemed to be a raiyat ejected from his holding 
cnly for the purposes of Cls. (a), ( c) and (d) 
of S. 156, but not for any other purpose; this 
necessarily excludes the application of S. 82 of 
the Act, and the Court has therefore no juris¬ 
diction to direct an Inquiry into the value of the 
improvements made by the transferee after his 
purchase. f38 C.W.N. 849; 1930 Cal. 547, foil. 
47 C.W.N. 184, not foil.] (Amarendra Nath 
Sen, /.) Kishorf. Mohan Pal v. Sudhama- 
yee. 4 D.L.R. (Cal.) 168. 

“ S. 26-F (10) — Order dismissing ' applica¬ 
tion made for setting aside dismissal for default 
op Pre-emption application—If appealable — C, 

I J • Code, O. 43, R. 1(c). 

An order dismissing an application made for 
setting aside the dismissal for default and resto¬ 
ration of the application for pre-emption under 
S. 26-F of the Bengal Tenancy Act is not an 
order under that section but one under O. 9, 
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R. 9, C. P. Code, and no appeal, therefore, lies 
by reason of sub-S. (10) of S. 26-F of the 
Bengal Tenancy Act. Nor does an appeal lie 
from such an order under O. 43, R. 1 (c), C. 
P. Code, by reason of S. 141, C. P. Code, as 
this section speaks of procedure and does not 
deal with substantive rights like a right of ap¬ 
peal. ( Harries, C. J.) Birendra Nath Bis¬ 
was v. Monorama Devi. A.I.R. 1948 Cal. 
77. 

-S. 26-F (10)— Scope—Order for inquiry 

into value of improvements by transferee after 
transfer — Appeal — Revision — C. P. Code, S. 
115. 

Under S. 26-F (10), Bengal Tenancy Act, an 
appeal lies only from an order made under the 
section and not from every order made on an 
application under that section. An order for 
an inquiry into the value of improvements made 
by a transferee after his purchase is not an order 
which is provided for, and is not an order under 
S. 26-F. Hence no appeal lies against an order 
and a revision application under S. 115, C. P. 
Code, is competent. It is only when the order is 
appealable that a revision application is barred. 

(Amarendra Nath Sen, J.) Kisiiore Mohan 
V. Sudhamavee. 4 D.L.R. (Cal.) 168. 

-S. 26-G (as amended in 1940)— Whether 

ultra vires— Government of India Act, Sch.VII, 
List II, Entry No. 21. 

S. 26-G of the Bengal Tenancy Act, as 
amended in 1940, is not ultra vires the Pro¬ 
vincial Legislature. The amendment is clearly 
within the terms of Entry No. 21 of List II of 
Sch. VII of the Government of India Act. It 
is not in conflict with the Transfer of property 
Act, because Entry No. 21 of List II covers the 
transfer of agricultural land which covers the 
transfer of an interest in such land also. (Spens, 
C.J., Zafrulla Khan and Kanin, JJ.) Sripati 
Lai. Khan v. Pasupati Modak. 1947 F.L. 
J. 7=1947 M.W.N. 77=51 C.W.N. (F.R.) 
7=228 I.C. 604=81 C.L.J. 426=13 B.R. 205 
=1947 F.C. (Rul.) 13=1.L.R. (1947) Kar. 
(F.C.) 39= A.I.R. 1947 F.C. 17=(1047) 1 
M.L.T. 263 (F.C.) . 

- S. 26-G (i) (a)—Applicability—Pro¬ 

ceedings under Bengal Agricultural Debtors’ Act. 
See Bengal Agricultural Debtors ’Act S 18 

(2) and (5) 227 I.C. 189. 

S. 26-G (i) (a)— Complete usufructuary 
mortgage Conditions—Mortgagee obtaining pos¬ 
session from trespasser through Court. 

In order that a mortgage may be deemed to be 
a complete usufructuary mortgage three conditions 
must be satisfied: ( 1 ) that it was a mortgage 
executed before the commencement of the Ben¬ 
gal Tenancy (Amendment) Act of 1928; ( 2 ) that 
it was subsisting on or after 1 — 8—1 "' 37 ; and 

(3) that possession of the land was delivered to 
the mortgagee. The third condition would be 
satisfied only when the mortgagee gets possession 
through the act of the mortgagor. Possession 
need not be actual khas possession. T n cases 
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wliere the property is in the possession of a sub¬ 
tenant of the mortgagor, the mortgagor would 
have constructive possession and delivery of that 
possession would be sufficient. It can be effected 
by asking the sub-tenant to attorn to the mort¬ 
gagee. But if at the time of the mortgage the 
property is in the possession of a trespasser and 
ti e mortgagee obtains possession through process 
of Court, the mortgage is not to be deemed to be 
a complete usufructuary mortgage, in as much as 
possession is not delivered by the mortgagor to the 
mortgagee either at the date of the mortgage or 
at any lime thereafter. ( Mitter and Amiruddin 
Ahmad, JJ.) Partim Mandalani v. Ramna'jh 
Das. A.I R. 1947 Cal. 408=52 C.W.N. 759. 

-S. 26-G (1) (a )—Effect on pending suit 

for foreclosure of a mortgage by conditional side 
with possession of occupancy holding of >1927. 

Sub-S. (1) (a) of S. 26-G of the Bengal 
Tenancy Act as amended in 1940 is intended to 
have retrospective action. There is neither a sav¬ 
ing clause, nor anything in the section from which 
some saving can be implied as regards mortgages 
which at the date of the commencement of the 
Amending Act of 1940 were in question in a pend¬ 
ing suit. Hence, a suit for foreclosure of a mort¬ 
gage by conditional sale with possession of occu¬ 
pancy holding of 1927, pending when the Amend¬ 
ing Act of 1940 came into force has to fail. 
(Akram, C.J. and Sahabuddin, J.) . Ranjit 

Kumar Ray v. Kalamjan Bibi. 52 C.W.N. 
530. 


- -S. 26-G ( 1 ) (a)— Mortgage by conditional 
sale with possession—If exttinguished on expiry of 
fifteen years. 

The*effect of sub-S. (1) (d) and sub-Ss. ( 8 ) 
to ( 11 ) of S. 26-G of the Bengal Tenancy Act 
taken together, is that a mortgage by conditional 
sale with possession to the mortgagee should not 
he deemed to be extinguished automatically on 
the expiry of the period mentioned in the in¬ 
strument or of fifteen years whichevei is less. 
It will be deemed to be a complete usufructuary 
mortgage only in the sense that notwithstanding 
its terms the usufruct must go towards the satis¬ 
faction of both the principal and interest, and 
for the accounting interest has to be taken at 
8 per cent, per annum simple. If on an ac¬ 
counting made on that basis nothing is found 
due the mortgage would be taken as extinguish¬ 
ed ; if something is still found due to the mort¬ 
gage, the Court is to make an order fixing the 
period during which the mortgagee is to continue 
to remain in possession, and it is only after the 
expiration of the period so fixed by the Court 
thai the mortgage is to be taken as extinguished, 
ilie question wheher the mortgage had been ex¬ 
tinguished by receipt of the usufruct can only be 
established in a suit instituted either by the mort- 
gagors or the mortgagees under sub-S. ( 8 ) of 
b. 26-G. ( Mitter and Ahmad, JJ.) Taramoni 

lMssr v Mahendara Nath Haldar. 52 C. 
^ • n *J=A.LR. ^ Cal. 141. 

S. 26-G (i) (a)— Mortgage by conditional 
SO/C--I ossession for fifteen years—Debt- if auto - 
matically extinguished. ' 
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It cannot be said that, in the case of a mort¬ 
gage by conditional sale with possession, as soon 
as fifteen years have elapsed, the loan has become 
extinguished as a matter of law under the provi¬ 
sions of S. 26-G of the Bengal Tenancy Act. 
Sub-S. ( 8 ) of S. 26-G clearly implies that 
fifteen _ years’ possession will not automatically 
extinguish the debt. ( Chakravartti, J.) Mahen- 
dra Nath Sardar v. Kali Pada Haldar. 227 
LC. 189=1946 Cal. (Rul.) 431=51 C.W.N. 140 
=A.I.R. 1947 Cal. 249. 

-~S. 26-G (5)— Applicability—Mortgage by 

conditional sale with possession of occupancy 
holding. 

Sub-S. (5) of S. 26-G of the Bengal Tenancy 
Act does not apply to the cases of a mortgage by 
conditional sale with possession of occupancy 
holding. The fact that specific reference has been 
made to them in sub-S. (1) (a) indicates that 
Legislature treated them as a distinct class of 
mortgages. ( Akram ,, C.J. and Sahabuddin , J.) 
Kanjit Kumar Ray v. Kalamjan Bibi. 52 C. 
W.N. 530. 

1 ~S. 26-G (5)— Applicability—Mortgage by 

conditional sale with possession—Right of mort¬ 
gagor to recover possession by application. 

A mortgagor, who had executed a mortgage on 
ms occupancy holding in the form of a mortgage 
J conditional sale before the commencement of 

e ngal Act IV of 1928 and which was subsisting 
on or after the 1st August, 1937, and had delivered 
possession to the mortgagee, is not entitled to 
recover possession by an application under S. 26- 

of the Bengal Tenancy Act. This applies 
all mortgages with possession which are not 

mort & a Ses, either of the type des¬ 
cribed as a complete usufructuary mortgage or 
some other type. Under S. 26-G (5 ), the position 
01 all such mortgages, whatever it may be, is the 
same. ( Biswas, Blank and Chakravartti, JJ.) 
r? S ? A Mia v. Raj jab Ali. I.L.R. (1946) 2 
Lai 214=225 I.C. 280=50 C.W.N. 578=81 C. 
L.J. 16=A.I.R. 1946 Cal. 348 (F.B.). 

,. *5. 26-G (5) — Applicability — Mortgage in¬ 
cluding occupancy holding and other items of 

Property. 

The mortgagor of a usufructuary mortgage 
executed before the Bengal Tenancy (Amendment) 
Act, 1928, which included not only occupancy hold- 
Ul &s but also properties of other description, is 
entitled to get back possession on an application 
^°der sub-S. (5) of S. 26-G, Bengal Tenancy 
Act as soon as the period mentioned in sub-S. (1) 
thereof expires, for factually, the requirements of 
mat section are complied with although the mort- 
Sage may have included as security a property 
yhich is not the holding of an occupancy raiyat. 
(R. C. Mitter and Sharpe, JJ.) Bhadu Dasi 
V ' Cokul Chandra. I.LjR. (1948) 2 Cal. 273= 
A.I.R. 1948 Cal. 240. 


, S. 26-G (5 )—Application by mortgagor un- 
aerr—If competent after settlement of his debt un- 
<ier Bengal Agricultural Debtors Act . 

• vA mortgagor whose debt had been setted by a 
r^ebt Settlement Board on application under the 
Bengal Agricultural Debtors Act, is competent to 
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file an application under sub-S. (5) of S. 26-G of 
the Bengal Tenancy Act after its enactment by 
Act VI of 1938. The Bengal Agricultural Deb¬ 
tors Act deals with agricultural debtors in general, 
while S. 26-G of the Bengal Tenancy Act deals 
with particular class of them. It is, therefore, 
quite meaningless to suggest that the former is 
a Special Act and the latter, a General Act. 
There is nothing unreasonable in a provision by 
which an agriculturist who took advantage of a 
less adequate remedy should be allowed to take 
advantage of a later and better one. This 
provision in S. 26-G of the Bengal Tenancy Act 
is quite inconsistent with that in S. 3 b of the 
Bengal Agricultural Debtors Act. The proper 
inference, therefore, is that by implication, it 
repeals the section so far as these particular 
mortgages are concerned. On the other hand, 
there is nothin really inconsistent in the two 
Acts. The only provision in the Bengal Agri¬ 
cultural Debtors Act, which would interfere with 
the jurisdiction of the Court to give relief is that 
in S. 18 (4) -which prohibits the Court from cal¬ 
ling in question the amount of the 
debts determined by the Board under sub-S. (2). 
Here there is no attempt to question the amount 
as settled by the Board. The new section merely 
provides that by a legal fiction that debt, whatever 
may be its amount, has been paid off. ( Henderson , 
J.) Aptar Ali v. Ahammad Ali Molla. I.L.R. 
(1946) 1 Cal. 556=223 I.C. 462=1946 Cal. (Rul.) 
176=A.I.R. 1946 Cal. 414=82 C.L J. 154. 

—-S. 26-G (5)—Mortgage deed providing 

that mortgagor would get back possession only on 
paying for buildings constructed by mortgagee— 
Order for possession in terms thereof—Legality. 
[See Q.D. 1941-1945, Vol. I, Col. 332] Tyoti 
Lal Mandal v. Birubala Dasi. I.L.R. (1945) 
2 Cal. 370.=80 C.L.J. 293. 

- S. 26-G (8)— Scope—If overrides sub-S. 
O) (a). 

It cannot be said that sub-S. ( 8 ) of S. 26-G 
of the Bengal Tenancy Act overrides sub-S. 
(1) ( 0 ) of the section. These provisions are 
independent of each other and as such one can¬ 
not override the other. There is no real repug¬ 
nancy between these provisions. The extinction 
under sub-S. (1) (a) is a legal fiction, the effect 
of which can be nullified only by the mort°-a°-ee 
taking action under sub-S. ( 8 ) (b). (Akram, 
C.y. and Sahabuddin, J.) Ranjit Kumar Ray 
v. Kalamjan Bibi. 52 C.W.N. 530. 

——S. 29, Proviso —Scope—If hit by S. 7S-A 

Landlord s right to rent at enhanced rate — En - 
hancement effected before 28 th August, 1937— 
hffect of S. 75 -A. 

The proviso to S. 29 of the Bengal Tenancy 
Act cannot clearly be read as a provision not 
relating to enhancement of rent. The net result 
0 . the proviso is that where the special circum¬ 
stances mentioned in it exist the money rent of 
oil occupancy raiyat may be enhanced bv contract 
without being subject .to the conditions. The 
mere fact that the enhancement of rent by con¬ 
tract took place earlier than 29th August. 1937 
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cannot help the landlord; before the landlord can 
show that he can realise enhanced rent he must 
bring into operation the proviso to S. 29, but 
i:i view of S. 75-A, which hits the proviso die 
landlord cannot recover enhanced rent. (Das 
Cup/a, J .) Radha Govfnda Rov 7 /. Narayan 
Dhoba. 4 D.L.R. (Cal.) 114. 

-S. 38— ■Applicability—Mokurari raiyati 

femme v. 

S. 38 of the Bengal Tenancy Act docs not apply 
to a mokurari raiyati tenancy. 49 C.W’.N. 417, 
Foil. (K. C. Chinnier , ./.) ChiN’Moyf.f, Dim 

■v. Daub Mondal. 5 D.L.R. (Cal.) 32. 

-S. 48-C, Proviso 1 (2 )—Scope ami 

effect—Transferee under-raiyat—If entitled to 
hike possession of transferor. 

S. 48-C, Proviso (i) (2) of the Bengal Ten¬ 
ancy Act only confers a personal protection on 
the under-raiyat for the time being on the basis I 
of his own possession and the poseession of per¬ 
sons from whom he mav have got the holding bv 
inheritance. If an under-raiyat has himself 
been in possession for a period of 12 years or ; 
he, together with his ancestors, has been in such 
possession, he is not liable to ejectment. Al¬ 
though the possession of an ancestor can be taken 
into account, the possession of a transferor 
not available to the transferee under-raiyat to 
make up the total period of 12 years. Posses¬ 
sion of a transferor is not contemplated by the 
proviso. ( Chakravartti, J .) Bjiuim-.ndra 
Kumar Dutt v. Shfavdas Bilani. A.I.R. 
1948 Cal. 263=53 C.W.N. 614. 


-S. 48-C, Proviso (i) (2 )—Transfer of 

undcr-raiyati prior to \92&—Recognition by land¬ 
lord—Effect of—Continuity of tenancy—If main¬ 
tained. 

Although under the Bengal Tenancy Act as 
amended in 1928, which recognises the transfer- 
ability of under-raiyat i holdings, a recognition 
by the landlord of a transfer of an undcr-raiyati 
holding might effect a continuance of the Ten¬ 
ancy, the position is different if the transfer of 
such holding was made prior to 1928 when such 
holdings were wholly non-transfcrablc in law. 
Prior to 1928 on the transfer of an undcr-raiyati 
holding no interest passed from the vendor to 
\he vendee and accordingly the possession of the 
vendor could not possibly be carried over to the 
vendee for his benefit, for the purpose of Proviso 
(i) (2) to S. 48-C of the Bengal Tenancy Act. 
Further before 1928, there could be no recogni¬ 
tion by the landlord of a transfer of an undcr- 
raivat holding with the effect of making the ten¬ 
ancy continuous. When an under-raiyat. lidd¬ 
ing was transferred, the landlord, who was 
entitled to deal with his property in any way he 
liked was not bound to treat the transferee as 
a trespasser and might prefer to leave him on 
the land and to treat him as an lender-raivat. 
That, however, is something very different from 
recognising the transfer itself as a valid trans¬ 
action. What happened in such a case was taat 
* new tenancy was created in favour of the 
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transferee. ( Chakravartti, J.) Bhupenra 

Kumar Dutt v. Shewdas Bilani. AIR 
1948 Cal. 263=53 C.W.N. 614. 

-S. 48-C, Proviso (ii )—Expiry of written 

tenancy—Question if tenant has or has not given 
up possession—If material. 

Where a tenant whose written tenancy has 
expired seeks the protection of proviso (ii) to 
S. 48-C of the Bengal Tenancy Act, it is essen¬ 
tia! to consider whether he has or has not given 
up possession on the expiry of the written ten¬ 
ancy. {Blank, J.) Taferaddi Molla v. Rati- 
kanta Das. 223 l.C. 361 = 1946 Cal. (Rtii.) 
167=A . I.R. 1946 Cal. 381. 

-S. 48-F— Applicability — Undcr-raiyati lease 

created before its introduction—Right of under- 
raiyat to transfer—Lease to under-raiyati con¬ 
ferring transferable interest—Consent of land¬ 
lord to transfer by under-raiyat—Whether may 
b( inferred. 

S. 48-F of the Bengal Tenancy Act applies to 
an undcr-raiyati lease granted prior to its intro¬ 
duction by the Bengal Tenancy Amendment Act 
oj 1928, and therefore, the consent of the land¬ 
lord is a condition precedent to the validity of a 
transfer of the undcr-raiyati holding. 

Where t lie lease granted by the raiyat to the 
at confers a mourashi mokurari right 
and a transferable interest of the holding, the 
‘consent of the landlord’ within the meaning of 
S. 48-F to a transfer of the holding by the 
under-raiyat should he inferred. There is nothing 
in S. 48-F to indicate that the consent which is 
contemplated must he contemporaneous with the 
transfer. 

Even assuming that S. 85 (3) of the Act will 
he attracted and flic under-raiyati lease ceased 
to he valid nine years after the introduction of 
1 he Act so long as the landlord permitted the 
under-raiyat to retain the tenancy, his possession 
was referable to the terms of the lease, and the 
grantor was bound to recognise the right of 
transfer which it created. (Sharpe, J.) Tin 
C or 1 Mondai. r. IVenpra Nath. 51 C.W.N. 
661. 

-S. 48-F —Sale of under-raiyati holding 

without landlord’s consent—Ejectment suit by 
purchaser against trespasser—If maintainable- 
specific Relief Act, S. 42. 

The effect of S. 48-F of the Bengal Tenancy 
Act is not to render a sale of an under-raivati 
holding without the landlord’s consent a nullitv. 
Such a sale is only voidable at the instance of 
the landlord or the landlords who do not consent 
to the transfer. A purchaser of a non-trans¬ 
ferable undcr-raiyati holding after the enact¬ 
ment of the section by the Amending Act of 
1928 is, therefore, entitled to maintain a suit for 
ejectment against trespassers. As his title is 
good against the whole world with the exception 
of tlie landlord alone, he has a legal character 
which the Court can declare under S. 42 of the 
Specific Relief Act. (G o pendranath Deis . /.’) 
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Ram Ratan Mudhara v Debendra Pros ad 
Roy. A.I.R. 1947 Cal. 391. 

- Ss. 49-B and 49-H — Applicability — Dis¬ 
possession by trespasser. 

S. 49-B of the Bengal Tenancy Act applies 
where there has been a transfer of some kind 
referred to in that section, and unless there was 
such a transfer, an order of the Collector under 
S. 49-H of the Act would be without jurisdic¬ 
tion. There is no provision in that section con¬ 
ferring jurisdiction merely because the aboriginal 
tenure-holder or raiyat as the case may be, lias 
been dispossessed of his property, and there does 
not appear to be any provision in Ch. VILA, for 
the making of an order for ejectment of a tres¬ 
passer or of the person who may have forcibly' 
dispossessed the aboriginal tenant, unless, there¬ 
fore, the aboriginal tenant has transferred the 
property in some manner set forth in S. 49-B, 
an order for ejectment is without jurisdiction. 
(Sharpe , J.) Phani Bhusan Dutta v. Bana- 
mali Majhi. I.L.R. (1946) 1 Cal. 515=50 
C.W.N. 616. 

- S. 49-K — Sale in contravention of — 

Remedy of tenant. 

The remedy of a tenant who contends that an 
order for sale of his tenancy in execution of a 
decree against him is a nullity because of contra¬ 
vention of S. 49-K, Bengal Tenancy Act, is by 
way of an objection in the course of the execu¬ 
tion proceedings, and not by way of a suit. 
(G. N. Das, /.) Bijoy Chandra Singha v. 
Doman Singh. I.L.R. (1948) 2 Cal. 320., 

- S. 49-K, Proviso (a) —Sale in execution 

of decree for rent having force of money decree 
—V alidity. 

The words “to recover an arrear of rent’’ in 
proviso (a) to S. 49-K of the Bengal Tenancy 
Act, refer to the nature of the claim which was 
put in litigation. It does not mean that the 
decree which may be passed in a suit to recover 
an arrear of rent should also partake of the 
character of a rent decree. Accordingly a sale 
held in execution of a decree for rent against an 
aboriginal tenant, which has the force of a 
money decree is not a nullity by reason of the 
provisions of the section. The object of the 
section is to protect aboriginals from claims 
other than claims for arrears of rent or for 
claims recoverable as public demands. ( G. N. 
Das , J.) Bijoy Chandra Singha v. Doman 
Singha. I.L.R. (1948) 2 Cal. 320. 


-S. 49-L— Notices under S . 163 not served 

—Validity of sale. 

. r If no notices under S. 163 were ever served 
uport the judgment-debtor then they knew no¬ 


thing of the sale and quite apart from S. 174 the 
sale would be null and void under S. 49-L of 
the Bengal Tenancy Act, because they* were 
never given any time at all to pay the debt. 
( Harries, C.J.) Jogindra Nath Roy v. 
Dingmi Garoni. A.I.R. 1948 Cal. 114. 

S. 49-L —Order by Court giving time to 
Pay—If necessary. 

,.S. 49-L of the Bengal Tenancy Act does not 
ln terms require that an order should be passed 
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giving the judgment-debtor time to pay the 
decretal amount before the sale. If the judg¬ 
ment-debtor has in fact been given reasonable 
time to pay before the sale, the section is com¬ 
plied with. Whether the time was reasonable or 
not would depend upon the circumstances of the 
judgment-debtor existing at that time. ( Har¬ 
ries , C.J.) Jogindra Nath Roy v. Dingmi 
Garoni. A.I.R. 1948 Cal. 114. 

-S. 49-L (as amended in 1945)— Retros¬ 
pective operation. 

S. 3 of Beng. Act XII of 1945 which excludes 
decrees for rent from the operation of S. 49-L. 
of the Bengal Tenancy Act does not apply to any 
proceeding instituted before the Amendment Act 
came into force. ( Harries , C.J.) Jogindra 
Nath Roy v. Dingmi Garoni. A.I.R. 1948 
Cal. 114. 

-S. 49-N —Jurisdiction of Civil Court — 

Order under S. 49-/7 without jurisdiction — 
Failure of party to appeal under S. 49 -M — 
Effect. 

The failure of a party to avail himself of the 
right of appeal under S. 49-M, does not operate 
to oust the jurisdiction of the Civil Courts in a 
proper case to set aside under S. 49-N, an order 
of the Collector made without jurisdiction under 
S. 49-H, of the Bengal Tenancy Act. ( Sharpe. 
J.) Piiani Bhusan Dutta v. Banamali 
Majhi. I.L.R. (1946) 1 Cal. 515=50 C. 
W.N. 616. 

-S. 52— Applicability—Suit for rent based 

cn contract to pay increased rent for additional 
area. . 

Suit for rent based upon a contract between 
a landlord and a tenure-holder for the payment 
of increased rent on account of additional area, 
need not be brought under S. 52 of the Bengal 
Tenancy Act. ( Sharpe , J.) Dharani Mohan 
Roy v. Srikrishna Das. 50 C.W.N. 160. 

'S. 52— Scope—Agreement between land¬ 
lord and tenure-holder for increase of rent for 
additional area — Enforceability. 

S. 52 of the Bengal Tenancy Act is not ex¬ 
haustive. There is nothing in the Act which 
prohibits a contract between the landlord and a 
tenure-holder for the increase of rent for ad¬ 
ditional area. If there is such an agreement, the 
tenure-holder is liable to pay in accordance there¬ 
with. [50 C.W.N. 160, rel. on.] ( Ormond , J.) 
Mahaluxmi Bank, Ltd. v. Abdul Khaleque 
Meah. 1 D.R. 49. 

-S. 52 —Standard of measurement at time 

of tenancy agreement — Continuity — Presumption. 

There is a presumption, even if not more than a 
weak presumption, unless there is evidence to the 
contrary, that the standard of measurement used 
in the kabuliyat would have continued the same as 
that current in the present day. ( Ormond , J.) 
Mahaluxmi Bank, Ltd.' v. Abdul Khaleque 
Meah. 1 D.R. 49. 

! -S. 52 (1-A )—Nature of presumption. 

! Obiter :—The word “presumed” in S. 52 (1-A) 

of the Bengal Tenancy Act cannot be read as car- 
j lying a conclusive presumption. ( Ormond, J.) 

Mahaluxmi Bank, Ltd. v. Abdul Khaleque 
Meah. 1 D.R. 49. 
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-S. 52 (1-A)— Scope. 

S. 52 (1-A) of Bengal Tenancy Act is res¬ 
tricted to a suit agitating a right, created by the 
section iself. ( Ormond, J.) Mahaluxmi 
Bank, Ltd. v. Abdul Khaleque Meah. 1 D. 
R. 49. 

-S. 52 ( 1 ) (b)—“Deficiency in area”— 

Landlord undertaking to maintain embankment 
existing on boundary of tenure—Embankment 
■washed away by river and new embankment erected 
encroaching upon demised land—Tenant, if can 
claim reduction of rent. [.SYc Q.D. 1941 -1945, Vol. I 
Col. 341.] Sarat Chandra Mitra v. Saradindu. 
I L.R. (1945) 2 Cal. 595=80 C.L.J. 279= A. 
I.R. 1946 Cal. 18. 

-S. 65 —Applicaoility ami scope—Rent sale 

— Essentials of validity—Holding sold in execution 
of mortgage decree before sale for rent—Purchaser 
no* made party to rent execution proceedings- 
Title of—If affected — S. 146 -A . 

The right of a landlord to bring to sale a tenure 
under S. 65 of the Bengal Tenancy Act, exists 
only so long as the relationship of landlord and 
tenant subsists between the parties; if such rela¬ 
tionship has ceased and does not exist at the 
date of sale, the latter would not have the effect 
of rent sale under Ch. XIV of the Act. Where 
before the sale in execution of a decree for rent, 
the tenure is put up for sale and sold in execu¬ 
tion of a decree on a mortgage, and the ren* 
sale is held without impleading the purchaser at. 
the mortgage sale as a party in the rent execution 
proceedings, the title of the purchaser at the mort¬ 
gage sale is not affected by the rent sale. S. 146-A 
of the Act has no bearing on the point. (Muk- 
herjea and Sharpe, JJ.) Menajuddin v. He- 
ronuddin Mullick. 225 I.C. 575=A.I.R. 
1947 Cal. 137=51 C.W.N. 914=82 C.L.T. 
363. 

-S. 65— Decree for rent — When has effect 

of rent decree — Conditions. 

A decree for rent to have the effect of a rent 
decree under S. 65 of the Bengal Tenancy Act, 
must satisfy the following conditions: In the first 
place, the suit must be a suit for recovery of rent 
due from a permanent tenure-holder or a raiyat 
at fixed rates or an occupancy raiyat and possibly 
after the amendment, from an under-raiyat with a 
rig'ht of occupancy. In the second place, the claim 
in the suit must be a claim for arrears of rent only. 
In the third place, the suit must be framed in 
conformity with the provisions of S. 148-A of tb.c 
Act. In the fourth place, the defendant in the 
suit should be either a recorded tenant or a tenant 
in conformity with the provisions of S. 148-A 
of the Act. In the fifth place, the relationship 
of landlord and tenant must subsist between the 
parties until the date of sale. (Gopendranath Das , 
J.) Rabindra Manual v. C. K. Nag & Sons’ 
Ltd. A.I.R. 1948 Cal. 182. 

-S. 65— Sale of holding after rent decree 

end before execution—Purchaser not made 
party in execution proceedings—Title of purchaser 
at rent sale. 

Where after the passing of a rent decree and 
before its execution the occupancy holding is sold 
an execution of a mortgage-decree and purchased 
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by the decree-holder, and the mortgagee decree- 
holder auction-purchaser is not made a party to 
the proceedings in execution of the rent decree by 
the landlord who was served with the notice of 
the confirmation of the sale before he started 
execution of his decree for rent, the rent sale 
does not pass the tenancy but merely passes the 
right, title and interest of the judgment-debtor, 
the title of the mortgagee decree-holder auction- 
purchaser being unaffected by the sale. 47 C.W. 
N. 651, 48 C.W.N. 105 and 51 C.W.N. 914, 
approved. 41 I.A. 91, Expl. (Das end Das 
Gupta , JJ.) Nri Singha Prosad Bose v. Nil 
Ratan Singha. 54 C.W.N. 683. 

Ss. 66 and 168-A —Scope of—Execution 


of decree for arrears of rent after ejectment—If 
barred. 

S. 66 of the Bengal Tenancy Act does not give 
the landlord alternative reliefs. Sub-S. (2) 
merely gives the tenant another chance and has 
the practical effect of compelling the landlord to 
waive the default. The decree for arrears of 
rent is not extinguished by the execution of the 
decree for ejectment, nor is its execution barred 
under S. 168-A of the Bengal Tenancy Act. 
( Henderson, J.) Mymensingh Loan Office, 

Ltd. v. Probire.ndra Mohan. 50 C W.N. 
282 . 

-S. 71— Applicability—Sale of tenure at 

revenue-sale—Purchaser annulling interest of 
tenure-holder and suing raiyat holding under him 
for rent. 

Although the provisions of S. 72 of the B. T. 
Act do not in terms apply to a case where a pur¬ 
chaser of a tenure at a revenue-sale annuls that 
tenure after his purchase, and sues the tenant 
holding a raiyati interest under the tenure-holder 
for rent, the principle of that section will apply, 
and in the absence of proof of receipt by the 
raiyat of a notice equivalent to the notice con¬ 
templated by that section, he cannot be asked to 
pay again the rent already paid to the tenure- 
holder who is his recorded landlord, when there 
is no adequate reason for supposing that the pay¬ 
ment was not bona fide. (Sharpe, J .) Asiran 
Biava v. Nanda Kishore Laha. I.L.R. (1947) 
1 Cal. 155. 

-(as amended in 1937), S. 75-A—Scope 

and operation—If controls S. 29, proviso. Sec 
Bengal Tenancy Act, S. 29, Proviso. 4 D. 
L.R. (Cal.) 114. 

-S. 75-A (3)— Applicability—Covenant in 

contract for payment of additional rent for addi¬ 
tional area. 

S. 75-A (3) of the Bengal Tenancy Act has 
no application to a covenant, in a contract providing 
for the payment of additional rent for addi¬ 
tional area. (Das, J .) Umarani Basu v. 
Surendra Nath. 51 C.W.N. 743. 

—--S. 85 (before amendment) — Untcr-rai - 

yati created in contravention of section—If valid 
as against stranger purchaser at rent sale. 

No doubt, an under-raivati lease created in con¬ 
travention of S. 85 of the Bengal Tenancy Act, 
as it stood prior to the Amendment of 1928 is not 
binding on the landlord and the raiyat, and any 
occupancy right gained by the under-raiyat would 
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also be not binding on the landlord and could not 
be availed of against him as a protected interest, if 
the purchaser at a rent sale was the landlord 
himself. But where the purchaser was a stranger, 1 
the under-raiyati interest should be deemed to ' 
•be a valid one as against him, unless annulled ! 
by him as an incumbrance under S. 161 of the 
Bengal Tenancy Act. ( Mukherjea and Sharpe, 

Jj .) Akubali Haoladhar v. Najamalt. 
I.L.R. (1946) 1 Cal. 325=50 C.W.N. 382=A. 

I. R. 1946 Cal. 326=228 I.C. 67=1947 Cal. 
(Rul.) 52. 

- S. 86 —Surrender by tenant—Possession 

adverse to tenant prior to surrender--If also 
adverse to landlord. See Adverse Possession— 
Landlord'and Tenant. 51 C.W.N. 306. 

- S. 86-A (as amended in 1938) — Whe¬ 
ther retrospective—Right extinguished under old 
section—Whether can he revived —" Subsists — 
Meaning of. 

It is qujite clear from the wording of S. 86 -A 
(2) of the Bengal Tenancy Act. as amended in 
1938, that no retrospective effect was intended. 
Sub-S. (2) says that the right, title and interest 
of the tenant shall subsist in such lands or portion 
there during the period of loss by diluvton. This 
presupposes that the right existed at the time S. 
86 -A came into force. The right cannot subsist 
unless it existed. Subsists means “continues to 
exist”. If, therefore, the right was extinguished 
by virtue of the provisions of S. 86 -A as it stood 
in 1928, S. 86 -A as it stands now cannot revive 
that right. (Sen, J.) Jillar Rahman Mon- 
dal v. Dharam Chand. 4 D.L.R. (Cal.) 
151=53 C.W.N. 501. 

- S. 88 —Distribution of portion of rent — 

Permissibility. 

S. 88 , B. T. Act, does not contemplate a dis¬ 
tribution of a portion of the rent. Such distri¬ 
bution may be at best an arrangement for pur¬ 
poses of convenience and does not affect the legal 
rights and liabilities of either side. (Mukherjea 
and CJmnder, JJ.) Shyam Rangini Ray v. Ajin¬ 
dra Nath Tagore. I.L.R. (1949) 1 Cal. 165. 

-- S. 88 (1) —Division of holding—Consent 

in zvriting of co-sharer tenants and landlord—If 
should be given at same time. 

All that S. 88 (1) of the Bengal Tenancy Act 
provides is that a division of the holding agreed 
upon between the landlord and all the co-sharer 
tenants shall not be valid unless it has been 
expressly consented to in writing by all of them. 
Such consent in writing need not all be expressed 
at the same time. (Lodge, J .) Bithi Karani 
Tarwal v. Khudiram Chakravarty. 50 C.W. 
N. 553=82 C.L.J. 163. 

-S. 88 —Division of rent—Consent of whole 

body of landlords—Need for. 

Under S. 88 , B. T. Act, the consent in writ- 
* ing to the division of rent in respect of a hold¬ 
ing has got to be given by the landlord, by which 
expression is certainly meant the whole body of. 
the landlords if there are more than one. Where 
under a trust-deed executed by a landlord three 
trustees become the landlords in respect to the 
leasehold interest, it is not competent to one of 
the trustees, even though he is a beneficiary trus- 
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tee, to consent to the splitting up or division of 
the rent. (Mukherjea and Chunder, JJ.) Shyam 
Rangini Ray v. Ajindra Nath Tagore. I.L.R. 
(1949) 1 Cal. 165. 

-S. 88 —Express consent of landlord to 

division of rent—Inference from recitals in rent- 
receipt — Permissibility. 

Under S. 88 of the Bengal Tenancy Act, the 
“express consent" of the landlord to a division 
of the rent payable in respect of the holding may, 
no doubt, be inferred from the recitals in the 
rent receipt which is signed by him, but for the 
purpose of testing the adequacy of such consent 
all the surrounding circumstances would have to 
be looked into. (Mukherjea and Chunder , JJ.) 
Shyam Rangini Ray v. Ajindra Nath Tagore. 

' I.L.R. (1949) 1 Cal. 165. 

-S. 88 —Partition between co-tenants — 

Order distributing rent under S. 88 —Effect of 
on joint liability of the tenants—Disruption of old 
tenancy and creation of new ones. 

An order distributing rent under S. 88 , Bengal 
Tenancy Act on an application by a co-tenant after 
a partition between the several co-tenants, has 
the effect of putting an end to the joint and sev¬ 
eral liability of the co-tenants from the date 
specified in the order. The order has the effect 
of disrupting the old tenancy and creating new 
tenancies. (Gopendranath Das, J.) Debendra 
Nath v. Ganf.ndranath . 3 D.L.R. (Cal.) 

23=A.I.R. 1948 Cal. 353=53 C.W.N. 107. 

-S. 88 ( 2 )—Remedy by applicant if ex¬ 
clusive — Suit, if competent. 

The remedy given by S. 88 of the Bengal Ten¬ 
ancy Act must be deemed to be exclusive. A suit 
for sub-division of a holding and for apportion¬ 
ment of rent is, therefore, not maintainable and 
the remedy of the plaintiff is by way of an ajv 
plication. (G. N. Das, J.) Charu Chandr/* 
Hait v. Snigdhendu Prosad. I.L.R. (1948) 
Cal. 77=52 C.W.N. 212=A.I.R. 1948 Cal. 150: 

2 D.L.R. 407. 

-(as amended in 1938), S. 88 — Scope — 

Burden of proof — Vendee’s Kobala reciting sub¬ 
division of parent jama or khariji —If operates as 
estoppel against vendee from denying sub-division. 

Where the C. S. Record is to the effect that 
the ancestral jama is of a certain amount, and 
there is nothing to show an authorised or a legal 
sub-division, it lies on the pre-emptor to prove 
a sub-division set up and relied on by him. If he 
fails to discharge that burden, he cannot succeed. 
The legal requirements of S. 88 , Bengal Tenancy 
Act,^ as amended, cannot be got rid of because the 
Kobala •in favour of the purchaser who is sought 
to be pre-empted, recites a khariji ; and the pre- 
emptor cannot on the basis of the recital in the 
Kobala plead that the vendee is estopped from 
stating that there was no sub-division of the pa¬ 
rent jama. There being no change of position 
so far as the pre-emption is concerned, no ques¬ 
tion of estoppel can arise. (G. N. Das, /.) 
Ejahar Mollah v. Golam Robbani Mollah. 

5 D.L.R.* (Cal.) 13. 

- Ss. 93, 94, 95, 98 and 99 — Appointment 

of common manager in respect of joint properties 
not belonging to same set of owners by one order 
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on one application—Legality—Law before ami 
ailer Amending Act of J928. ( V re Q.D. 1941- 
1945 \ol. I Col. 345.] Hari Pada Biswas v. 
Mahomed Nurul Absak. I.L.R. (1945) 2 Cal. 
389=80 C.L.J. 160. 

7 ^ • 95—./ ppoint ment of common manager 
accepting nomination of parlies—Validity. 

Where, on receipt of a notice under S. 93 of 
the Bengal Tenancy Act, issued at the instance 
01 some o) the co-owners who want, a common 
manager to be appointed, the other co-owners on 
vhom the notice is served agree to such appoint¬ 
ment and also to the appointment of the person 
nominated by the applicants, the appointment of 
such person by the District Judge himself acting 
no doubt upon the agreement of the parties is a 
valid appointment under S. 95 of the Act. There 
is nothing in S. 95 to debar the District Judge 
from accepting the nomination of the parties in 
making an appointment under that section. Hav- 
ing regard to the fact (hat all the co-owners arc 
consenting parties to the appointment, the issue 
of a formal notice on them under S. 94 to make 
an appointment is wholly unnecessary and the 
emission to issue such a notice is a mere technical 
irregularity. 23 C. 522, foil. (Biswas, J.) 
Shyama Charan Poddar v. Har Ciiandra 
Bhowmik. I.L.R. (1946) 1 Cal. 445. 

Ss. 95 and 98 (3)— Decree against com¬ 
mon manager—Validity—Failure to implead pro¬ 
prietors or to appoint guardian of minor propric- , 

tor—Effect of. 

Vic common manager of an estate appointed', 
uncer S. 95 of the Bengal Tenancy Act repre¬ 
sents the estate and the co-owners thereof, and i 
the failure to implead the proprietors or to ap¬ 
point a guardian of a minor proprietor in a suit ' 
cannot affect the validity of a decree passer! against 
the common manager or render it void or inopera- : 

r\ C v Li 6 ono V \ N • ? 6 ' rc1 * 0,1; 31 C - 303 and 49 
C.W .N 808 dist.] ( Akrani, C. J. and Shalta- 

tuddin, J .) Manindra Nath Saha v. Bhobesh 

Chandra. 1 D.R. 30. I 

| 

— S. 102—S uit for assessment of fair rent 
Onus of proving that land was assessed to 
revenue at time of permanent settlement—If dis- ! 
charged by entry in Record of Rights that it ap¬ 
pertains to revenue-paying touzi. 

In a suit for assessment of fair and equitable 
rent, the initial burden is no doubt upon the plain- 
tin to prove that the land was assessed to revenue 
at the time of permanent settlement. But this 
onus is discharged by the entries in the Record of 
Rights that the disputed land appertains to 
revenue-paying touzi and that the defendants are 
raiyats under the plaintiff. 49 I.A 599 - e f 

‘°> U ; wL , '\ ( r l1 - H Dist ‘ (DaFCutla I 

and Lahiri, JJ.) Monmotua Nath Mukiif.rtef. 
v. Sindhubaea Debi. 54 C.W.N. 973. ' "j 

- “Ss. 102 and 103-B (5)— Entry that 

defendants acquired rent-free title by adverse 1 
possession—Jurisdiction of Settlement authorities 1 
to record—Correctness of entry—Presumption 
The opening paragraph of S. 102, Bengal 
Tenancy Act, indicates that the different clause; 
mentioned in that section arc not exhaustive 
because that paragraph authorises the inclusion of 
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other particulars besides those mentioned in 
Cls. (a) to (/). The Settlement authorities have 
therefore jurisdiction to record the manner in 
which rent-free title was acquired by the defen¬ 
dants. An entry in the Record of Rights to the 
effect that the defendants acquired a rent-free 
title by proof of adverse j>ossession for more than 
20 years means that there was a demand and re¬ 
fusal of rent more than 20 years before the final 
publication of the Record of Rights, and the entry 
should be presumed to be correct under S. 103-B 
(5) of the Bengal Tenancy Act. ( Das Gupta 
and Lahiri, JJ.) Mon moth a Nath Mukherjee 
v. Sindhubala Debi. 54 C.W.N. 973. 

-S. 103-B— Entries in Record of Right pre¬ 
pared for Deara purposes—Value of — Evidence 
Act, S. 35. 

The entries in the Record of Rights prepared for 
j Deara purposes is a valuable piece of evidence un- 
1 der S. 35 of the Evidence Act, although they may 
110 I raise the same presumption that attaches to the 
I C. S. Records under S. 103-B of the Bengal 
| Tenancy Act. ( Mttkhcrjca and Sharpe. JJ.) 

Akubali Haoladhar v. Najamali. 50 C.W.N. 
382=A.I.R. 1946 Cal. 326. 

-S. 103-B— Entries in Record of Rights — 

! Presumption of correctness — Rebuttal—Implied 
| finding by Court. 

! Where in a suit brought for the correction of 
j ;,n entry in the Record of Righ after declaring plain¬ 
tiff's title and confirming his possession, there was a 
specific issue on the question of the correctness of 
the entry and it was definitely found 

on examination of the evidence of both 

parties that, the entry was not correct, it neces¬ 
sarily implies a finding by the Court that the 
presumption of correctness under S. 103-B of the 
Bengal Tenancy Act was rebutted. (Sharpe, J .) 
Bahadur Singh v. Barkatui.ua Gachua. 224 
T C. 55=1946 Cal. (RuL) 202=A.I.R. 1946 
Cal. 450=82 C.L.J. 158. 

-—S. 103-B —Presumption under—If attaches, 

to ( ..S'. Map—Its evidentiary value. 

In order that the statutory presumption 
under S. 103-B (5) of the Bengal Tenancy Act 
may attach to an entry, it must occur in a docu¬ 
ment which is a part of the Record of Rights' and 
which has been finally published. A C.S. Map is 
no part, of the Record of Rights and it is never 
finally published. It. cannot, therefore, claim the 
presumption of correctness provided for in S. 
103-B of the Act. But. it cannot be discarded 
altogether. It is at. least, a piece of evidence and 
may also claim some presumption of correctness 
otherwise than under S. 103-B because, it is pre¬ 
pared by public officers with considerable formality 
am! in the course of proceedings conducted with the 
greatest, possible publicity. ( Chakravarti, /.) 
McDonald Mahammaddin Azad. I.L.R. 
(1946) 1 Cal. 528=226 I.C. 115=1946 Cal. (Rul.) 

337=50 C.W.N. 388=A.I.R. 1946 Cal. 331=82 
C.L.J. 148. 

— Ss. 103-B (5) and 51— Rate of rent — 
/ resumption raised by earlier record of rights o* 
by later rent decree—Which pra’ails. 

Where a tenant had executed a kabulivat for 
a limited period at a particular rate of rent, and 
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on the basis of that kabulivat, even after a lapse 
of 25 years, the landlord had obtained a rent 
decree and executed that decree, a presumption is 
raised under S. 51 of the Bengal Tenancy Act 
that the rent specified in the kabuliyat prevailed 
in the subsequent years. The presumption 
attaching to an entry recording the rate of rent ' 
in an earlier record of rights under S. 103-B (5) 
of the Bengal Tenancy Act is impaired by the 
later presumption raised under S. 51 by the 
decree. The decision in a previous rent suit as 
to the rate of rent, although it does not operate 
as res judicata in a suit for rent for subsequent 
years, does give rise to a presumption under 
S. 51 of the Bengal Tenancy Act that the rent 
for subsequent years remained the same. More¬ 
over, where there are two conflicting presumptions 
arising with regard to the same matter, the later 
in date should prevail. The presumption under 
S. 51 of the Act raised by the rent decree, there¬ 
fore, prevails over the earlier record of rights. 

6 C.W.N. 589 and 38 C.W.N. 763, rel. on. 

(Amiruddin Ahmad, J.) Safiuddin Kazi v. 
Pranab Chandra Roy. A.I.R. 1949 Dacca 14. 

-S. 104—Settlement of rent—Rent fixed 

under pre-Act contract—If can be ignored— 
Revenue settlement not accepted by proprietor. 

[See Q.D. 1941-1945, Vol. I, Col. 347.] Pro¬ 
vince of Bengal v. Midnapore Zemindary 
Co., Ltd. 80 C.L.J. 178. 

■-S. 104-H— Applicability — Suit brought be¬ 

fore publication of Record of Rights. 

S. 104-H of the Bengal Tenancy Act only 
deals with right of persons aggrieved with cer¬ 
tain entries in a settlement Rent-roll incorpora¬ 
ted in a Record of Rights finally published, and 
is not a bar to a suit brought while preparations 
were going on for the publication of Record of 
Rights but it had not been published. (Harries 
C. J. of West Bengal). Amiya Bala Singh a 
v. Dhanai Naskar. 83 C.L.J. 101=A.I.R, 
1949 Cal. 287. 

-Ss. 105 to 109— Proceedings for settlement 

of rents—Decisions of Revenue officers — Con¬ 

structive res judicata— Doctrine, if applicable. 

The second proviso to S. 109 taken with the 
last part of S. 107 of the Bengal Tenancy Act 
has the effect of making the decision of a Re¬ 
venue Officer final only when that officer had 
actually adjudicated upon the matter. This gives 
some indication of the intention of the Legisla¬ 
ture to the effect that the doctrine of construc¬ 
tive res judicata is not to be applied on the 
strength of decisions of Revenue Officers in pro¬ 
ceedings under Ss. 105 to 108 of the Act. 
(Mitter and Ahmed, JJ.) Upendka Lal v. 
Pikenra Lal Das. I.L.R. (1948) 1 Cal. 381 = 
52 C.W.N. 218=A.I.R. 1947 Cal. 457.' 

— -S. 105— Proceeding under — Validity — 

Some of co-sharer tenants not brought on re¬ 

cord. 

If in a proceding under S. 105 of the Bengal 
Tenancy Act for the settlement of a fair and 
equitable rent, the tenancy is not properly re¬ 
presented by the contesting defendants, the pro¬ 
ceeding will have to be treated as a nullity. If, 
on the other hand, the contesting defendants 
Q.. D. —22 
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actually opposed the application under the section 
not only on their own account but also on behalf 
of all the co-sharer tenants who had not been 
formally brought on the (record, the order in the 
proceeding is not a nullity, and the landlord in a 
suit for rent is entitled to a money decree as 
against those who had actually contested the pro¬ 
ceeding. 28 C.W.N. clxxxviii, applied. ( Edg- 
ley, J.) Susama Rani Debi v. Bhairab Chan¬ 
dra Ray. I.L.R. (1946) 1 Cal. 355. 

-Ss. 111-A, proviso and 104-H — Scope 

and applicability. 

The proviso to S. 111-A of the Bengal Ten¬ 
ancy Act is applicable only where there is an 
initial lack of jurisdiction in the revenue authori¬ 
ties to proceed under Ss. 104-A to 104-F of that 
Act, in other words, where there cannot be any 
question of any land revenue being settled at all. 
But where an estate is, in fact, a temporarily 
settled estate, and a fresh settlement of land 
revenue can properly be made and has to be 
made, there is no initial want of jurisdiction in 
the revenue authorities to proceed under Chapter 
X, Part II of that Act with respect to the estate 
and any special or unalterable incident which they 
may come across in the course of settling rents of 
subordinate tenancies cannot exclude their juris¬ 
diction, although as a matter of law they may 
be bound to give effect to the incident. In such 
a case the only method of challenging an entry- 
made by the revenue authorities is that provided 
for by S. 104-H of that Act. ( Blank and Chakra- 
vartti, JJ.) Surja Kanta Jana v. Nishu Bala 
Debi. 51 C.W.N. 376. 

- S. 144 — Jurisdiction of Court—When open 

to challenge. 

The decision of the Court which passed the 
decree in a suit between a landlord and a tenant 
as such is assailable only if it can be shown by 
reference to the papers that the decree related to 
a tenure or holding where none of the lands was 
within the jurisdiction of the Court which pass¬ 
ed it, or related to more tenures than one, and 
the land comprised in one of the tenures was 
wholly outside the local limits of that Court’s 
jurisdiction. ( Edgley and Clough, JJ.) Krishna 
Chandra Dutta v. Radha Kanta Saha. I.L. 
R. (1947) 1 Cal. 486=228 I.C. 612=A.I.R. 
1948 Cal. 111=1947 Cal. (Rul.) 112. 

——S. 146-A — Applicability and scope—If con¬ 
trols or affects S. 65. 

S. 146-A of the Bengal Tenancy Act contem¬ 
plates a case where there are more than one 
tenant on the land; but it has no bearing on a 
case where a person other than a tenant, has ac¬ 
quired title, by purchase at a mortgage sale, 
before the sale in execution of the decree for 
rent is held. ( Mukherjea and Sharpe, JJ.) 
Mlnajuddin v. Heronuddin Mullick. 225 I. 
C. 575=A.I.R. 1947 Cal. 137=51 C.W.N. 914 
=82 C.L.J. 363. 

- S. 146-A —Rent sale—What passes — 

Transferee of tenant not impleaded 

For the purpose of deciding whether in a rent 
e>ecution sale the entire holding or merely the 
interest of the recorded or registered tenants 
passed by the sale, it wall be necessary to deter- 
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mine whether the tenants impleaded represented 
the entire estate. If therefore the holding was 
a transferable holding, it will be necessary to 
decide whether the interest of the transferee was 
also purchased by the purchaser in the sale held 
in execution of the rent decree, apart from the 
question whether the landlord refused recognition 
of the transferee. (Sharpe, J.) Chittagong 
Urban Co-operative Bank, Ltd. v. Ahmedar 
Rahaman. A.I.R. 1047 Cal. 308. 

--S. 146-A (3 )—Scope of. 

It is now well settled that the four sub clauses 
of S. 146-A (3) of the Bengal Tenancy Act are 
not disjunctive but they are conjunctive, and the 
landlord, in order to show that the decree has the 
effect of a rent decree binding on all the co-sharer 
tenants, must, prove the existence of all the con¬ 
ditions referred to in els. (i) to (iv). (Gopendra- 
nath Das, J .) Syed Ahammad v. Makku Mia. 
A.I.R. 1048 Cal. 69. 

-S. 146-A (3) (i)—‘ Homestead' — Mean¬ 
ing- 

The mere fact that a co-sharer tenant owns a 
homestead in the village but he does not live 
there would not be regarded as sufficient com¬ 
pliance with S. 146-A (3) (i) of the Bengal 
Tenancy Act. The word ‘homestead’ is used 
there in the sense of residence or habitation of 
the co-sharer tenant. ( Gopemlramth Das, J.) 
Syf.d Ahammad v. Makku Mia. A.I.R. 1948 
Cal. 60. 

--S. 147-A— Compromise decree contraven¬ 
ing S. 29— If nullity. 

A compromise decree which is in contravention 
of S. 29 of the Bengal Tenancy Act is not a 
nullity, and must still be given effect to unless it 
could be displaced on any other ground. ( Biswas 
J.) Nibaranchandra Nandi v. Ahamadar 
Rahman. 5.0 C.W.N. 166. 

S. 148— Suit for rent—Whole holding not 
covered by plaint — Plaintiff, if entitled to decree 
for rent or money decree. 

Unless the holding is fully and properly includ¬ 
ed so as to make the whole holding covered by the 
plaint within the provisions of S. 148, B. T. 
Act, the plaintiff is not entitled to a decree for 
rent at all. The reasons for this are apparent 
from the whole scheme of the Act, since ihe rent 
decree involves a prospective liability for the 
whole holding to be sold. If a decree in the form 
°f a rcnt decree were passed for lands less than 
the holding, obvious difficulties will arise in the 
administration of the Act. These considerations 
do not, however, prevent the plaintiff from being 
entitled to have a money decree for the amount 
of the rent claimed as arrears of rent in respect of 
the holding. (Ormond, J.) Maniruddin Ga- 
cur v. Bhupendra Narayan Roy. 2 D.R. 
291 • 

- ~S. 148 . (o)— Applicability—Condition— 

Landlord granting lease for term—Subsequent 
suit for arrears of rent due before lease—Decree 

— Assignment—Execution by assignee—Bar of. 
To bring a case within the mischief of S. 148 

(o) of the Bengal Tenancy Act, it is necessary 
that (1) the decree assigned must be one for 
arrears of rent obtained by a landlord, and (2) 
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the assignee must not have the landlord interest 
vested in him at the date when he makes the 
application for execution. If these two ele¬ 
ments are fulfilled, then the mischief of Cl. (a) 
of S. 148 comes into operation. Where a land¬ 
lord parts with the landlord’s interest by way 
of lease for a term and subsequently institutes a 
suit for recovery of arrears of rent in respect 
of the period prior to the lease against the 
tenant and obtains a decree, and assigns the 
decree to another, the assisgnee seeking to 
execute the decree is not hit by the bar under 
S. 148 (o), Bengal Tenancy Act. The decree 
is not a rent decree obtained by a landlord as 
contemplated by and within the meaning of S. 
148 ( 0 ). (Mukherjea and Gopendranath Das, 
JJ.) Bhudab Chandra v. Brajendra Kishore. 
I.L.R. (1949) 1 Cal. 109=3 D.L.R. (Cal. 1 ) 
35=A.I.R. 1948 Cal. 320=53 C.W.N. 267. 

-S. 149 (3 )—Suit under — Limitation. 


The period of three months provided in S. 149 
(3) of the Bengal Tenancy Act is not intended 
to provide a special limitation for a suit contem¬ 
plated by that sub-section. A period of three 
months is the period within which the plaintiff, if 
he wants the money to be detained till the decision 
of the suit, has to obain an order to that effect. 
It does not provide a special time limit for the 
suit to be brought which will be governed by the 
ordinary law of limitation. (AJnnad, J.') Bir 

Bikram Kishorf. v. Abdul Kamal. A.I.R. 1949 
Dacca 16. 

Ss. 149 (3) and 153 —Suit under S. 149 


(3) —Nature of — Appeal—Second appeal — C. P. 
Code, S. 102. 

A suit under S. 149 (3), Bengal I Tenancy Act, 
is really in the nature of a rent suit, and if its 
decision rests on a question of title, an appeal 
is not barred under S. 153 of the Act. 

What is contemplated by S. 149 (3) is a re¬ 
gular suit and the final adjudication order in a 
suit ends in a decree and so, there is a right of 
appeal. Sub-S. (3) also provides for an order 
in the nature of an injunction restraining payment 
out of the money pending the suit.- There is no 
provision for any appeal against this order. But 
where a question of title as between two rival 
landlords is decided and the suit ends in a decree, 
an appeal lies in such a case. 

A suit contemplated by S. 149 also bears the 
character of a suit for a declaratory decree. The 
plaintiff sues for a declaration that, he is entitled 
to the rent deposited in Court and claims the 
money as a consequential relief. A suit under 
that section is not cognisable by a Small Cause 
Court, under Arts. (8) and (19), Sell. II, Pro¬ 
vincial Small Cause Courts Act. S. 102, C. P. 
Code, is, therefore, no bar to a second appeal in 
a suit of this nature. (Ahmad, J.) Bir Bikram 
Kishorf. ?*. Abdul Kamal. A.I.R. 194° Dacca 
16. 

-S. 153 —Order dismissing suit by landlord 

for rent for non-joinder of other co-sharers — 
Appeal, if competent. 

An appeal is competent from an order dismissing 
a suit by a landlord for rent on the ground that 
there arc other co-sharer landlords who have not 
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been joined as parties. A co-sharer landlord’s 
suit under S. 148-A of the Bengal Tenancy Act 
requires the plaintiff to join the other co-sharers 
as defendants. If that is not done, the suit will 
be a mere suit for recovery of money. Further 
the order dismissing the suit decides, by necessary 
implication, a question as to the amount of rent 
payable by the tenant to the landlord within the 
meaning of S. 153 of the Act. ( Biswas , J . ) 
Bam a Charan Gain v. Jit^ndra Nath Chak- 
ravarty. 51 C.W.N. 657. 

-S. 153— Order setting aside sale on ground 

of fraud and irregularity in conduct of sale — Ap¬ 
peal. 

An order setting aside a sale on the ground of 
fraud and irregularity in the conduct and publi¬ 
cation of the sale passed by an officer specially 
empowered by the High Court is ,not appealable 
if the amount claimed in the suit does'not exceed 
Rs. 50. Such an order does not decide a question 
relating to title to land, or to some interest in 
land, as between parties having conflicting claims 
thereto. ( Harries, CJ.) Ardhendu Sekhar 

Chatterjee v. Kachem Sheikh. A.I.R. 1948 
Cal. 75. 

-S. 153—' '"Question of amount of rent an¬ 
nually payable by tenant”—Question as to amount 
Payable in money in default of payment of rent in 
kind. 

A question as to the amount payable in money in 
default of the payment of rent in kind is “a question 
of the amount of rent annually payable by a 
tenant” within the meaning of S. 153 of the Bengal 
Tenancy Act. ( Chakravarti , /.) Tarangini 

Mitra v. Abhilash. I.L.R. (1946) 1 Cal. 510= 
50 C.W.N. 473=82 C.L J. 125. 

—--Ss. 153 and 149 (3)—Suit under S. 149 

(3)—Nature of—Appeal—Second appeal. See 
Bengal Tenancy Act, Ss. 149 (3) and 153. A. 
LR. 1949 Dacca 16. 

■-S. 153 (b)— Amount claimed in tlu> suit 

—Meaning of—Decree passed under S. 144. 

The phrase “amount claimed in ’the suit” in S. 
153 (b) -61 the Bengal Tenancy Act, must be 
read, in the case of a decree passed under S. 144, 
as meaning the amount claimed in respect of the 
tenancy for or in relation to which the decree in 
qujestion was passed. The scheme of S. 144 
appears to be that the Legislature only enables 
the landlord to combine a number of claims in one 
suit instead of leaving him’to the ordinary procedure 
Hinging separate suits; but by such provision the 
claims in respect of the different tenancies are not 
unified or consolidated and made one single claim. 
(Chakravartti and Ellis , JJ.) Kamini Mohan v. 
Mohan Lal. I.L.R. (1948) 1 Cal. 296=A.I. 
R. 1947 Cal. 422=52 C.W.N. 311. 

—■-Ss. 153, Explanation and 174 (3)—Judg¬ 

ment-debtor making payment on decree-holder’s 
undertaking that execution case would be dis¬ 
missed—Sale held in execution—Application by 
judgment-debtor to set aside sale—Right of auc¬ 
tion-purchaser to intervene—Appeal. See Ben¬ 
gal Tenancy Act, Ss. 174 (3) and 153, Expl. 
50 C.W.N. 114. v 

’—- S. 155 —Notice not specifying amount of 

compensation — Validity. 
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A notice served under S. 155 of the Bengal 
Tenancy Act specifying the breach and demanding 
payment of reasonable compensation without 
mentioning the amount of compensation, is quite 
sufficient. Even when a suit for ejectment is 
brought under S. 155, notice does not conclude 
the matter. It is not as though the notice is to 
be such that the figure stated therein is the final 
figure and the tenant must comply with the notice 
by paying the figure stated therein and that other¬ 
wise he will be evicted. The matter of what is 
really reasonable compensation if a. suit is brought 
is left entirely to the Court and even then the 
tenant still has the option of paying that amount 
and avoiding ejectment. All that S. 155 requires, 
therefore, is a notice and an opportunity given to 
the tenant to settle the matter, as it were, out 
of Court. 29 C.L .J. 40, Expl. ( Roxburgh, /.) 
Molla Abdul Aziz v. Shaikh Abdul Sabur. 
54 C.W.N. 958. 

_S. 155 — Parties—Ejectment suit on ground 

of misuse of land — Sub-tenant- If necessary 
party. 

In a suit under S. 155 of the Bengal Tenancy 
Act, the sub-tenants are not necessary parties. Cl. 
(a) of the S. 155 (1) is wide enough to cover a 
case where the tenant, by sub-letting causes unfit¬ 
ness to occur through the agency of the sub¬ 
tenants. Where the sub-letting is done without 
the permission of the landlord, the sub-tenants 
are trespassers and need ..not be impleaded, as a 
decree obtained against the lessee will bind the 
sub-Tenants. ( Hindley , J.) Asrabuddin v. 
Abul Fazal. 225 I.C. 337=A.I.R. 1947 Cal. 

139. 

_S. 155 —Suit for ejectment relating to 

damage not specified in notice—If can be enter¬ 
tained. 

A suit for ejectment in so far as it relates to 
any damage not referred to in the notice served 
under S. 155, Bengal Tenancy Act, cannot be 
entertained.' ( Roxburgh, J.) Molla Abdul 

Aziz v. Shaikh Abdul Sabur. 54 C.W.N. 958. 

- S. 158 (d)— Burden of proof — Purchaser 

of entire estate at revenue i sale—Suit for assess - 
mcnt of rent—Proof of lands being mal lands— 
Onus. 

In a suit for assessment of rent by a pur¬ 
chaser claiming to be a purchaser of an entire 
estate at a revenue sale, the burden is on the 
plaintiff in the first instance to prove that the 
lands were mal lands of the estate; i.e., that they 
were assessed to revenue at the time of the con¬ 
clusion of the Permanent Settlement. ( Mitter , 
Ag. C.J. and Akram, 7.) Kam ala Ranjan 
Roy v. Irkfan Sheikh. 230 I.C. 363=1947 
Cal. (Rul.) 222=A.I.R. 1948 Cal. 14. 

-S. 159 —Decree for arrears of rent — 

Sale in execution—When has effect of rent sale. 

In order that a sale in execution of a decree for 
art ears of rent may have the effect given to a rent 
sale under S. 159 of the Bengal Tenancy Act, it 
must be established that the decree for arrears of 
rent had the effect of a rent decree within the 
meaning of S . • 65 of that Act, and, in the second 
place, the procedure in execution should have con¬ 
formed to the provisions of Ch. XIV of that 
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Act, viz., the charge created by S. 65 should have 
been enforced by a sale of the tenure or lidding 
free from encumbrances. Where execution of a 
decree for arrears of rent passed on a compromise 
was levied against the tenure in arrears and the 
procedure that was followed was intended to put 
up to sale the entire tenure in arrears, a mere state¬ 
ment of the decree-holder in the compromise peti¬ 
tion that certain interests were not incumbrances 
does not render the sale other than a rent sale. 

(Gopendranath Das, J .) Rabindra Manual v. 

C K. Nag & Sons, Ltd. A.I.R. 1948 Cal. 
182. 

— S. 160 (c)— Scope — "Dzeclling houses '’— 
Structure, if must be Permanent. 

The benefit, of S. 160 (r) of the Bengal Ten¬ 
ancy Act cannot be extended to cover those 
lands on which no permanent works have been 
constructed. The expression “dwelling 11011568 ” 
docs not merely mean a dwelling house in which 
the tenant has some permanent sort of residence, 
but refers to a structure which is permanent, in 
character. (Edgley and Latifur Rahman JJ.) 
Hem Prova Debi v. Sarat’Chandra Basu. 51 
C.W.N. 134=A.I.R. 1947 Cal. 269. 

-S. 161—'Niskar tenancy created by tenure- 

hclder—If an incumbrance. 

A niskar tenancy created by a tenure-holder 
is an incumbrance within the meaning of S. 161 
of the Bengal Tenancy Act. Therefore, if it 
is not annulled by the rent sale purchaser, it 
subsists and is binding upon him in the same 
way as it would have been binding upon the 
tenure-holder who created it. (Mnklu-'jea and 
Sharfc, fj.) Amiya Pal v. Kartick Chandra. 
226 I.C. 107=1946 Cal. (Rul.) 342=50 C.W.N. 
519=A.I.R. 1946 Cal. 338=82 C.L.J. 149. 

- S. 163 (3) (c) — Registered cover returned 
with endorsement ' left'—Sufficiency of service. 

Under S. 163 (3) (c) of the Bengal Tenancy 
Act, no hard and fast rule can be laid down as 
to when the Court could accept service as sulfi- 
cient, where the registered cover is returned un¬ 
served. Each case is to be decided on ifs own 
particular facts and circumstances. Where the 
judgment debtor comes with a definite case that 
lie was not residing at the village to which the 
registered letter was directed, and he fails to 
make out that case, it will not do for him to rely 
on a mere endorsement “left” appearing on the 
registered cover, assuming it. had been made by 
the postal peon who had taken out the letter for 
delivery, for the purpose of repelling the statu¬ 
tory inference of proper service. (Biszvas, J.) 
Sita Nath Mondai. r. Solkman Moli.a 51 
C.W.N. 650, 

7 - S - 164 ‘ A (I) (b) and (3 )—“Purchaser ' 

Decree-holder purchaser at rent sale—Liability to 
deposit >ent for period after suit resulting in 
rent sale—Second suit and decree for subsequent 
rent—-If takes away liability to deposit such rent 
The word “purchaser” in S. 168-A (1) (/>) 
Hid ( 3) is not, limited to stranger purchasers, but 
includes also a decree-holder purchaser. A decree- 
holder purchaser is therefore bound to deposit 
under S. 168-A (3) the rent accrued due for 
the period subsequent to the institution of the 
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rent suit in pursuance of the decree in which he 
lias become the purchaser. He can, however, 
certify payment of the amount in lieu of de¬ 
posit . His liability to deposit or to certify under 
S. 168-A (1) of the Act is not affected by the 
fact that lie lias already got a decree for rent 
for the subsequent period in a suit instituted 
after the first suit but before the rent sale. The 
only difference is that in such a case he would 
have to pay not the entire decretal dues but the 
amount actually payable as rent. (Milkherjea 
and Sharpe, JJ .) Amano Barmanya v. Adhar 
Chanra Mondal. I.L.R. (1946) 1 Cal. 664 
=224 I.C. 432=A.I.R. 1947 Cal. 330=1946 
Cal. (Rul.) 257=50 C.W.N. 803. 

-S. 167 —Notice of annulment—Court em- 

powered to issue—Notice issued by Court to 
whose jurisdiction holding in question is assign¬ 
ed — Validity. 

S. 167 of the Bengal Tenancy Act requires 
the notice of annulment of encumbrance to be 
issued by the Court which has passed the rent 
decree. Where such Court is in existence, a 
notice issued by another Court to whose jurisdic¬ 
tion the place within which the holding in ques¬ 
tion is situated is assigned by reason of the 
assignment of business made by the District 
Judge under S. 13 (2) of the Bengal Assam 
and Agra Civil Courts Act, is an ineffective 
notice. (Mit ter and Chunder, JJ.) Ram 
Kumar Moskara v. Gobi Krishna. 53 C.W.’ 
N. 284. 

-S. 168-A— Applicability—Composite de¬ 
cree directing execution of lease and also making- 
decree for rent on basis of that lease. 

If the decree be a composite decree, directing 
the execution of an indenture, of patni lease and 
making a decree for a sum of money as rent on 
the basis that the lease will he executed, the 
decree-holder cannot separate the two so as to 
remove from the amount decreed its character 
of rent and then execute the decree against other 
properties of the judgment-debtor on the basis 
that it is not rent. S. 168-A of the Bengal 
Tenancy Act applies to such a decree. ( Chakra - 
vartti and Ellis, JJ.) Rohini Kumar Roy 
v. Udaychand Mahatab. A.I.R. 1947 Cal. 
437=82 C.L.J. 188. 

-S. 168-A—Applicability—Decree for ces¬ 
ses-—Cesses payable by rent-free holder—Bengal 
Cess Act, Ch. IV. (See Q.D. 1941-1945, Vol. 
T, Col. 358.] Sree Srf.e Iswar Taychandee v. 
Manmatha Nath Das. I.L.R. (1946) 1 Gal. 
181=223 T.C. 351=1946 Cal. (Rul.) 163=A. 
T.R. 1946 Cal. 88. 

-S. 168-A—Applicability—Decree for sum 

of money obtained by Zemindar against dar- 
patnidar girhidar—If one for rent—Bengal Patni 
Regulation, CL 13. {See Q.D. 1941-1945, Vol. 
I, Col. 358.] Uday Chand Mahatab t> Bibhuti 
BBusan Das. 222 I.C. 465=1046 Cal. (Rul.) 
106=A.I.R. 1946 Cal. 35. 

—--S. 168-A (1) (a) — Applicability— Decree 

with declaration of charge on patni interest — 
Execution by sale without attachment — Per- 

missibihty—"Attachment and sale” — Interpreta¬ 

tion. 
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It is significant that in S. 168-A, Bengal 
Tenancy Act, the relevant words are “attachment 
and sale” and not “attachment or sale”. The 
words have been taken verbatim from S. 51 ( b ), 
C. P. Code, the latter part of the clause, namely, 
“by sale without attachment of any property” 
being not reproduced in S. 168-A, Bengal Ten¬ 
ancy Act. The omission of those words “by sale 
without attachment of any property”—is signi¬ 
ficant. and it implies that it is only that mode of 
execution, namely, by attachment and sale, which 
is affected by the section. That being so, the 
section is no bar to the execution of a decree 
with declaration of a charge on the patni inter¬ 
est as no attachment would be necessary in exe¬ 
cution of that decree. 50 C.W.N. 655, ref. 
•to. 48 C.W.N. 344, expl. ( Lahiri and Guha, 
JJ.) Naresh Chandra Roy v. Dhirendra 
Nath Dey.. A.I.R. 1950 Cal. 323=5 .D.L.R. 
(Cal.) 103=54 C.W.N. 601. 

-S. 168-A—Applicabilitv—Patni tenures. 

[See Q.D. 1941-1945, Vol. I,'Col. 358.] Udoy 
Chand Mahatab v. Atit Kumar Roy. A. I. 
R. 1946 Cal. 48. 

~-S. 168-A— Applicability—Suit for assess¬ 

ment of fair rent—Decree passed for use and 
occupation for period anterior to suit—If one 
for arrears of rent. 

Where in a suit for assessment of fair rent on 
the footing that the relationship of landlord and 
tenant exists between the parties, a decree is 
passed in favour of the plaintiff by which a cer¬ 
tain sum is awarded to him for use and occu¬ 
pation of the land for a certain period anterior 
to the institution oF the suit, the decree is one 
for arrears of rent within the meaning of S. 
168-A of the Bengal Tenancy Act, and the 
plaintiff cannot, therefore, bring to sale property 
other than the holding in execution of the de¬ 
cree. ( Henderson, J.) Girindra Nath Bose 
Surendra Nath Biswas. 223 T.C. 296= 
1946 Cal. (Rul.) 160=A.I.R. 1946 Cal. 318. 

T"-S. 168-A— Costs decreed in rent suit — 

Decree-holder , if may take out execution. 

Under S. 168-A. Bengal Tenancy Act. the pur¬ 
chaser is to deposit the rent, cess and interest 
decreed in the suit but he is not to deposit the 
costs awarded by the Court; the same has to 
be paid by the judgment-debtor tenant and for it 
the decree-holder may take out execution. (R. P. 
Mookerjee and K. C. Chunder. JJ.) Naresh 
Chandra Bose v. Bhupendra Narayan. 54 C. 
W.N. 243=A. 1.R. 1950 Cal. 15=85 C.L.J. 

' -- S. 168-A— tf Decree for arrears of rent ”— 

^-Decree two-thirds for rent and one-third for 

amount not constituting rent. 

A decree which is two-thirds for rent and one- 

Ihird for amounts which do not constitute rent 

cannot be regarded as a decree for arrears of 

rent within the meaning of S. 168-A of the 

Bengal .Tenancy Act but is a composite decree. 

. e principle ”de minimis non curat lex” can- 

flot be invoked in such a case. ( Harries, C. J. 

and Sen, /.) Pramatha Nath v. Dwarka 

JJath. I.L.R. (1949) 1 Cal. 158=A.I.R. 1948 

Cal. 348. 
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--—S. 168-A —Decree for sale of other pro¬ 
perties of judgment-debtor charged with payment 
of rent — Legality. 

S. 168-A, Bengal Tenancy Act, undoubtedly 
piohibits the execution of a rent-decree by attach¬ 
ment and sale of any property of the judgment- 
debtor other than the tenure or holding in arrears. 
But it does not bar any other form of execution 
that is permissible under S. 51, C. P. Code. A 
decree for the sale of other properties charged as 
collateral security for payment of the rent, which 
would not involve any attachment, is not barred 
under S. 168-A, Bengal Tenancy Act. I.L R 
(1944) 2 Cal. 340 and I.L.R. (1947) 1 Cal. 327, 
rel. on. ( Mukherjea and Chunder, JJ,) Shyam 
Rangini Ray v. Ajindra Nath Tagore I T 
R - (1949) 1^Cal. 165. 

S. 168-A — Execution against part of 
tenure — Permissibility. 

Under S. 168-A of the Bengal Tenancy Act, 
a decree-holder need not bring the entire tenure 
to sale but can limit execution to a part of the 
tenure, S. 168-A (1) means that the decree- 
holder cannot proceed against any other property 
of the judgment-debtor or judgment-debtors, but 
he must confine himself only to the tenure or 
holding. That is the limit. Beyond that he 
cannot go. But within the limit of the tenure 
or holding, there is nothing to prevent him from 
further limiting the sale to the interest, or inter¬ 
ests of the judgment-debtor or judgment-debtors 
against whom he is proceeding, as this will be 
for the protection of tenants and will save ten¬ 
ants from harassment. [48 C.W.N. 172 , appr.l 
(£/gh£ and K. C. Chunder, JJ.) Ramd\s 
Mukhopadhyay v. Uday Chand Mahatab A 
I.R. 1949 Cal. 228. 


7 " S -. —Execution by arrest and deten¬ 

tion of judgment-debtor—If barred. 

S. 168-A of the Bengal Tenancy Act does not 
bar any other form of execution available to the 
decree-holder, under the ordinary law, by which 
he can attempt to realise the decretal dues 
without attaching and putting up to sale any 
property of the judgment-debtor, other than the 
tenure or holding in arrears. It is, therefore 
open to the landlord decree-holder to execute 

nrfson C nJ by - T ay °! , a [ reSt and deten tion in 

sTaZe/J) JU fc bt T° r - (Mukherjea and 

S™. m: 1 xR <«*> 1 «• iSc 

—S. 168-A — Execution of rent decree /n. 

a fai°ltina tent t ° f R / Ceiver ^ er ^ibility—D^ 

faultmg tenure not sold—C. P, Code S 

the . Ben S»> Tenancy Act doe* 
of th/modes* oTSK ^nTionldb Zi 

S the tr 2? 

althoughThe^defaulting tenure^ 6 wisold Re< d* Ver ’ 

he sold in execution of Z decr Tt ”” 

e W hausted eC b S efo ry “ ^ executi °" should "be 
exhausted before an appointment of a Receiver 

by way of equitable execution can be obtained" 
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(Mukhcrjea and Das, JJ ) Midnapoke Zemin- 
dary Co , Ltd. v. Kumar ( handra Sing, d- 
C.W.N. 736=A .I .R. 1949 Cal. 63. 

-S. 168-A —Execution of rent decree by 

arrest of judgment-debtor—Permissibility 

Limits — C. P. Code, S. 51. 

S. 168-A of the Bengal Tenancy Act does not 
debar a landlord decree-holder from invoking 
the inodes of execution provided for in Cls. 

(f) and {d) of S. 51. C. P. Code, for the 
purpose of realising his decree for rent. His 
right to arrest his judgment-debtor must, how¬ 
ever, be regulated or limited by what is con¬ 
tained in the proviso to S. 51. If it is not the 
decree-holder’s case that the judgment-debtor is 
likely to abscond or leave the local limits of 
the jurisdiction of the Court, or that he has, 
after the institution of the rent suit, dishonestly 
transferred, concealed or removed any part of 
his property or has committed any other act of 
bad faith in relation to his property, he must 
satisfy the Court that the judgment-debtor lias 
had since the date of the decree sought to be 
executed by arrest or has now the means to 
satisfy the said decree or to pay a substantial 
part thereof. In calculating his means the value 
of his properties other than the tenure in de¬ 
fault cannot be taken into account in a case which 
does not come within the proviso to S. 168-A 
(1) of the Bengal Tenancy Act. (M it ter and 
Clough, JJ .) Pratul Chandra Ghosh v. 
Naresh Chandra Bose. I.L.R. (1946) 1 
Cal. 459=223 I.C. 320=1946 Cal. (Rul.) 161 
=50 C.W.N. 655=A.I.R. 1946 Cal. 498=81 
C.L.J. 302. 

-S. 168-A—If in conflict with Bengal Patni 

Regulation, S. 17, proviso. [See Q.D. 1941- 
1945, Vol. I, Col. 361.1 Uoay Chand Maha- 
tab v. A jit Kumar Roy. A.T.R. 19-16 Cal. 
48. 

-S. 168-A —Landlord obtaining several rent 

decrees in respect of consecutive periods—Later 
decree put into execution first—Holding pur¬ 
chased by landlord himself—Subsequent exe¬ 
cution of earlier decrees against other properties 
of tenant — Permissibility. 

If a landlord obtains several rent, decrees in 
respect of consecutive periods and puts into 
execution the later decree first and purchases 
the holding himself, the liability of the tenant 
under the earlier rent decrees is not extinguish¬ 
ed and the landlord is not debarred under S. 
168-A of the Bengal Tenancy Act from execut¬ 
ing those decrees against other properties of 
the tenant. (Chahravartti, J.) About. Man- 
nan r. Madhabt Ranjan Chakrahorty. T.L. 
R. (1949) 1 Cal. 62=52 C.W.N. 627=A.T.R. 
1949 Cal. 93. 

-S. 168-A— Landlord obtaining two rent 

decrees in respect of two consecutive periods _ 

Second decree put into execution first—Holding 
purchased by landlord himself—Subsequent exe¬ 
cution of first decree against other properties of 
tenant — Permissibility. 

Tf a landlord obtains two rent decrees in res¬ 
pect of two consecutive periods and puts into 


execution the second decree first and purchases 
1 the holding himself, the liability of the tenant 
under the first rent decree is not extinguished, 
and the landlord is not debarred under S. 168-A 
of the Bengal Tenancy Act from executing that 
decree against other properties of the tenant. 

( Chahravartti, J ) Satish Chandra Chat- 
tekjee v. Atul Chandra Chakravarti. 52 C. 
W.N. 625=A.I.R. 1948 Cal. 333. 

-S. 168-A —Landlord purchasing patni hold¬ 
ing in execution of rent decree—If can execute 
that decree for balance, against other properties 
of judgment-debtor. 

A landlord who has in execution of his rent 
' decree purchased a patni holding, cannot execute 
for the balance of the decree against other pro¬ 
perties of the judgment-deb tor. 46 C.W.N. 684, 
foil. • ( Harries, C.J. and Chahravartti, J .) 

R a r h a ball a v Jew Thakur v. Dharanidhap. 
Bani-.rj ee . A . 1. R. 1949 Cal. 303. 

-S. 168-A —Mandatory nature of—Duty of 

Court. 

S. 168-A of the Bengal Tenancy Act is a 
mandatory provision and imposes upon the Court 
a duty which has to be discharged whenever a 
rent sale takes place after the section has come 
into force. ( Mukherjca and Sharpe, JJ .) Amano 
Baramanya v. Adhar Chandra Mondal. I.L. 
R. (19161 1 Cal. 66-1=224 I.C. 432=1936 Cal. 
(Rul.) 257=A.I.R. 1947 Cal. 330=50 C.W.N. 
803. 

-Ss. 168-A and 3 (13)—“ Rent ”— Amount 

payable by lessee direct to superior landlord and 
for Government revenue in addition to rent pay¬ 
able to lessor. 

Where under a lease the lessee has to pay a 
fixed annual rent, to the lessor and also pay direct 
into the Treasurv the Government revenue and 
to the superior landlord the rent payable to him 
by the lessor, and if default is made in paying 
rent to the lessor the latter would be entitled to 
get interest at 12 per cent, per annum but if default 
is made in payment of Government revenue or in 
the payment of rent payable to the superior land¬ 
lord and if the lessor paid these dues then the 
lessor would be entitled to be repaid with interest 
at the rate of 24 per cent, per annum, and further 
default in payment of revenue and rent to the 
superior landlord of one instalment rendered the 
lease liable to be forfeited whereas non-payment 
of rent would not render the lease liable to be 
forfeited unless three years’ rent was not paid. 

Held, that the amounts payable by the lessee 
to the superior landlord and for Government 
revenue are not rent within the meaning of S. 
168-A of the Bengal Tenancy Act. ( Harries , 
C.J. and Sen, J.) Pramatha Nath v. Dwarka 
Nath. I.L.R. (1949) 1 Cal. 158=A.I.R. 1948 
Cal. 348. 

—-S. 168-A—Scope—Section prevents execu¬ 

tion and not passing of decree. [See Q.D. 1941- 
1945, Vol. T, Col. 361.] Usha Prova De v . 
Saci-iindra Kumar Basu. I.L.R. (1945) 2 
Cal. 201. ' 

-S. 168-A—A cope —.9 uccessitr execution 

proceedings in respect of different parts of the 
holding—If barred. - ’ * 
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S. 168-A, Bengal Tenancy Act, is not a bar 
to execution proceedings in which a part only of 
the holding is brought to sale first, and a later 
proceeding being to sell the remaining part of 
the holding, when the first sale does not fully 
satisfy the decree. (Edgley and Clough, JJ.) 
Krishna Chandra Dutta v. Radha Kanta 
Saha. I.L.R. (1947) 1 Cal. 486=228 I.C. 
612=1947 Cal. (Rul.) 112=A.I.R. 1948 Cal. 
111 . 

—-—S. 168-A—Surplus sale proceeds of patni 
sale—If can be attached in execution of decree 
for previous arrears of rent. [See Q.D. 1941- 
1945, Vol. I, Col. 362.] Man math a Kumar 
Basu v. Priya Kumar Acharjya . I . L . R .. 
(1945) 2 Cal. 662=A.I.R. 1949 Cal. 580. 

-S. 168-A—Validity—Repugnancy to S. 51, 

C. P. Code—Government of India Act, S. 107 
(1). [See Q.D. 1941-1945, Vol. I, Col. 362.] 
Udoy Chand Mahatab v. Ajit Kumar Roy. A. 
I.R. 1946 Cal. 48. 

■-S. 168-A and Government of India 

Act (1935), Sch. Vll, List II, Entries 2 and 
21 and List III, Entry 4. — S. 168-^ of the 
Bengal Tenancy Act, if ultra vires the Province 
of Bengal — S. 168-^4 of the Bengal Tenancy Act 
—If covered by Entries Nos. 2 and 21 of List 

II— Section if in conflict with Entry No. 4 of List 

III— Extent of applicability of the C. P. Code to 
decrees under Bengal Tenancy Act—Decrees io 
which S. 168 -A Bengal Tenancy Act applies — 
Applicability of the Bengal Tenancy Act after the 
termination of the relationship of landlord and 
tenant. 

The words of Entry No. 21 of 
List II of Sch. VII of the Government of India 
Act clearly cover legislation in respect of rights in 
or over land and include the relation of landlord 
and tenant and the collection of rents. S. 168-A 
of the Bengal Tenancy Act is clearly a piece of 
legislation in respect of the right of a landlord and 
tenant with regard to rent which had accrued due 
in respect of the property let to the tenant and is 
therefore clearly covered by the words of Entry 
Ro. 21, Further, as the collection of rents is cover¬ 
ed by Entry No. 21, the jurisdiction and powers of 
*he Courts in, respect of the collection of rents is 
covered by Entry No. 2 in the same list. As S. 168-A 
of the Bengal Tenancy Act clearly deals with the 
the powers and jurisdiction of the Court to 
get money paid to a decree-holder in respect of 
nis decree for arrears of rents of agricultural lands, 
l t is also coxered by Entry No. 2 in List II. 

It cannot be said that S. 168-A of the Bengal 
tenancy Act is in conflict with Entry No. 4 of 

iu. j * n it restricted or affected the right 
•i the decree-holder to have his decree executed as 
Provided in S. 51 of the C.P. Code. The C.P. 
,,°® IS made applicable to decrees passed under 
.^Bengal Tenancy Act only because of S. 143 of 
•fiat Act; that section while making provision for 
Jj^PPlication also provides in sub-section (2) that 
he C.P. Code shall apply only subject to the 

Provisions of the Bengal Tenancy Act and S. 168-A 
a valid piece of legislation, the C. P. Code 
ca mapply only subject to its provisions. 

S. 168-A of the Bengal Tenancy Act would 
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be applicable when a decree is for arrears of rent, 
whether having the effect of a rent decree or 
money decree. 

The contention that no provision of the Bengal 
Tenancy Act can apply after the relation of land¬ 
lord and tenant had ceased to exist is unsustain¬ 
able. ( Spens, C.J., Mahomed Zafrulla Khan and 
Kania, JJ.) Uday Chand Mahtab v. Sama- 
rendra Nath Mitra. (1947) F.L.J. 1=1.L.R. 
(1948) 1 Cal. 1=229 I.C. 68=51 C.W.N. (F. 
R.) 9=1947 M.W.N. 79=82 C.L.J. 1=1.L.R. 
(1947) Kar. (F.C.) 31=13 B.R. 318=(1947) F. 
C. (Rul.) 19=A.I.R. 1947 F.C. 19=(1947) 1 
M.L.J. 258 (F.C.) . 

- S. 168-A (1) (a)— Applicability—Decree 

with declaration of charge on putni interest — 
Execution by sale without attachment — Permissi¬ 
bility—'Attachment and sale”—Interpretation. 

It is significant that in S. 168-A, Bengal Ten¬ 
ancy Act, the relevant words are “attachment and 
sale” and not “attachment or sale”. The words 
have been taken verbatim from S. 51 (b), C. P. 
Code, the latter part of the clause, namely, “by 
sale without attachment of any property” being 
not reproduced in S. 168-A, Bengal Tenancy Act. 
The omission of those words “by sale without 
attachment of any property’’—is significant and it 
implies that it is only that mode of execution, 
namely, by attachment and sale, which is affected 
by the section. That being so, the section is no 
bar to the execution of a decree with declaration 
of a charge on the patni interest as no attachment 
would be necessary in execution of that decree. 

50 C.W.N. 655, ref. to. 48 C.W.N. 344, expl. 
(Lahiri and Guha, JJ.) Naresh Chandra Roy 
v. Diiirendra Nath Dey. 54 C.W.N. 601= 
A.I.R. 1950 Cal. 323=5 D.L.R. (Cal.) 103. 

--— S. 168-A (1) (a)—Applicability—Tenancy 

expiring before section coming into force. [See 
Q.D. 1941-1945, Vol. I, Col. 364.] Udaychand 
Mahatab v. Mahima Ranjan Roy. I.L.R. 
(1945) 2 Cal. 550. 

- S. 168-A (1) (a)— Applicability—Tenancy 

expiring and becoming extinguished before com¬ 
ing into operation of section. 

In order to attract the application of the pro¬ 
viso to S. 168-A (1) (a), which was introduc¬ 
ed into the Bengal Tenancy Act and came into 
force on 9th January, 1941, it is not necessarv 
that the tenancy in question should have expired 
after the section had come into force. There 
is no justification for the view that the section 
does not apply to a case where the tenancy had 
already expired and had been extinguished before 
the section came into force. (Chakravartti, /.) 
Brojadulal Dhar v. Khoiruma Khatun Chow- 
dhuranil 226 I.C. 604=1946 Cal. (Rul ) 

403=A.I.R. 1947 Cal. 248. 

r— -S. .168-A (1) (a), Proviso—Applicabi- 
1 lty— Expires — Application’—Meaning of- -Rent 
decree obtained in 1930—Tenure annulled in 1935 by 
purchaser of superior interest in revenue sale—Ex¬ 
ecution case filed between 1931 and 1939—Proving 
infructuous—Application for execution against 

judgment-debtor’s other properties made in 1942_ 

If maintainable. [See Q.D. 1941-1945, Vol. I 
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Col. 364.] Amrita Lal Chatterji 7;. Manindra 
Nath. T.L.R. (1945) 2 Cal. 482 

-S. 168-A (1) (a) Proviso—. Ippheahihty 

— Purchase of holding by landlord at patni sate 
and expiry of tenancy. 

The proviso to S. 168-A (1) (fl) of the Bengal 
Tenancy Act. also applies to a case where the ten¬ 
ancy had expired by reason of a purchase of the 
holding by the landlord himself not in exe¬ 
cution of the same decree, but at a paitu sale or 
otherwise, the landlord in such a case would be 
entitled to the benefit of the proviso to S. 168-A 
(1) (a). (Chakravartti, J .) Brojadulal 

Dhar v. Khoiruma Khatun Chowdhurani. 226 
T.C. 604=1946 Cal. (Rul.) 403=A.I.R/ 1947 
Cal. 248. 

-S. 168-A (1) (a), Proviso—“Applica¬ 
tion”—Meaning of—If refers to first or original 
application. f.SVr Q.D. 1941-1945, Vol. I, Col. 
365.] I Ida v Chand Mahatab v. Mahima R\n- 
1 a n Roy. T.L.R. (1945) 2 Cal. 550=222 I.C. 
402=1946 Cal. (Rul.) 98=80 C.L.J. 244=A.T. 
R. 1946 Cal. 6. 

-S. 168-A (1) (a), Proviso—“Application” 

—Meaning of—Tenancy expiring after section 
coming into force by sale in execution of another 
decree—Decree-holder applying for execution by 
sale of other properties before section coming 
into force—Tf /debarred from benefit of proviso. 

\See Q. D. 1941-1945, Vol. I, Col. 365.] 
Lakshan Chandra Roy v. Birendra Kumar. 
T.L.R. (1945) 1 Cal. 556=221 I.C. 490=1946 
Cal. (Rul.) 40. 

-S. 168-A (1) and (2) — “Attachment”— 

If includes order of attachment—Attachment and 
sale of property other than tenure in default after 
section coming into force—Order of attachment 
issued before—Legality of sale. 

The word “attachment” in sub-Ss. (1) and (2) 
of S. 168-A of the Bengal Tenancy Act has been 
used in the same sense, and it means actual 
attachment, as distinguished from the order of 
attachment. Accordingly a sale of property other 
than the tenure or holding in default by the exe¬ 
cuting Court is a nullity, where the actual attach¬ 
ment and sale took place after S. 168-A of the 
Bengal Tenancy Act had come into force, although 
the order of attachment had issued 1/efore. (Mitter 
and Chunder, JJ.) Shtba Bala Dast v. Kanat 
Lai. Mandat.. T.L.R. (1949) 1 Cal 267. 

-S. 168-A (1), Proviso —Landlord pur¬ 
chasing patni hold inf) in execution of his rent- 
decree—If can execute subsequent decree for rent 
against other properties of judgment-debtor. 

A landlord who has purchased a patni holding 
in execution of his rent, decree, can execute a 
decree for rent which accrued subsequently to the ! 
decree which let to the sale of the patni, against 
other properties of the judgment-debtor. 49 C. 
W.N. 629, foil. ( Harries C.J. and Chakravartti , 

J.) R a oh a ball a v Jifav Thatcur v. Dharani- 

ptiar Banfrjfe. A.T.R. 1949 Cal. 303. 

—--S. 168-A (1) (a), Proviso— Purchase by 

decree-holder at execution sale — Merger — Extinc¬ 
tion of tenure. 

The purchase of the tenure by the decree-holder 
at the execution sale has the effect of extinguish¬ 
ing the tenure by merger, and the case comes 
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within the proviso to S. 168-A (1) (a) of the 
Bengal Tenancy Act. [46 C.W.N. 684, 48 C. 
W.N. 220 and 48 C.W.N. 837, ref. to.] ( Mitter 
end Sharpe, JJ.) Tarapada Roy v. Amano 
Barmonya. 83 C.L.J. 206. 

-S. 168-A (1) (a), proviso — Purchase of 

holding by co-sharer landlord in execution of rent 
cu crcc—Term of tenancy, if expires. 

Where a co-sharer landlord obtains a rent- 
decree for his share of the rent in suit framed 
in accordance with the provisions of S. 148-A 
of the Bengal Tenancy Act and purchases the 
holding in execution, and the case comes within 
S. 22 (2) of the Act, the term of the tenancy 
expires on such purchase within the meaning of the 
proviso to S. 168-A (1) (a) of the Act. Another 
co-sharer landlord who lias obtained a decree for 
his share of the rent for the period prior to such 
purchase is, therefore, entitled to attach and sell 
other properties of the judgment-debtor. ( Hender¬ 
son, J .) Harendranath v. Sakiradpi Gazi. 1. 
L.R. (1946) 1 Cal. 43=50 C.W.N. 85=A.I.R. 
1946 Cal. 234. 

-S. 168-A (1) (b)— Arrears of rent—If in¬ 
clude arrears of cesses. 

Under S. 168-A (1) ( b ) of the Bengal Tenancy 
Act, the arrears of rent include arrears of cesses. 

( Mitter and Clough, JJ.) Bankim Chandra v. 
Ggur Moiian. T.L.R. (1946) 1 Cal. 392=50 
C.W.N. 261. 

-S. 168-A (1) (b )— “Decree-holder”— 

Meaning of—Rent decree under S. 148-id— Co¬ 
sharer landlord auction-purchaser—Liability to 
pay rent to other co-sharers. 

It. is a general rule of construction that the same 
meaning should be given to the same word used in 
the different parts of the same statute, unless the 
context implies otherwise. As there is nothing 
contrary in the context, the phrase “decree-holder” 
in S. 168-A (1) (6), Bengal Tenancy Act, means 
the person or persons in whose favour the decree 
for rent had been passed and not the decree-holder 
who had applied for execution and at whose 
instance the tenure or holding had been sold. , 
Where therefore a rent decree had been passed 
in favour of several co-sharer landlords in terms 
of S. 148-A of the Bengal Tenancy Act and one 
of them executes the decree for his share of the 
rent and purchases the holding at the Court sale, 
the latter is liable under S. 168-A (1) (b) of 
the Act to pay the rent of the holding due to the 
other co-sharer landlords from the date of the 
institution of the rent suit, till the date of the confir¬ 
mation of the sale. (Mitter and Akranx, //.) 
PURNA S.ASHl C H A IT PH UR AN I V. NaPF.NDRA KlS- 

hore Ray. T.L.R. (1945) 1 Cal. 226. 

-S. 168-A (1) (b)— Deposit of arrears of 

rent due from date of suit up to date of confir¬ 
mation of sale—Duty of auction- purchaser — Land¬ 
lord obtaining decree against previous tenant for 
such arrears — Effect of. 

Under S. 168-A (1) (b )> of the Bengal Tenancy 
Act, the auction-purchaser is bound to pay in Court 
as a condition to his sale being confirmed the 
arrears of rent which would include arrears of 
ccsscs for the period commencing with the date 
of the institution of the suit up to the confirmation 
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■of the sale. The fact that the landlord has al¬ 
ready obtained decrees for arrears of rent and 
cesses for that period against the defaulting ten¬ 
ants is not material. Of course if the landlord has 
realised any amount under those decrees, he can¬ 
not claim the same against the auction-purchaser, 
for he cannot have the amount twice over. (Mitter 
and Clough, JJ.) Bankim Chandra v . Gour 
Mohan. I.L.R. (1946) 1 Cal. 392=50 C.W.N. 
-261. 


--S. 168-A (1) (b )—Failure of purchaser to 

pay up arrears of rent — Penalty — C. P. Code, O. 
21, R. 71. 

The penalty for the failure of the purchaser to 
pay up the arrears of rent due to the decree-holder 
as required by S. 168-A (1) ( b ) of the Bengal 
Tenancy Act is contained in sub-S. (3-) of that 
section, under which the sale should not be confirm¬ 
ed. The purchaser, merely on account of failure to 
make the deposit referred to in sub-S. (1) (6), 
is not liable to any further penalty such as is 
contemplated by O. 21, R. 71, C.P. Code. The 
default which the Legislature had in view under 
this rule was failure to make a deposit of the pur¬ 
chase money at the proper time under O. 21, Rr. 
•84 and 85. ( Edgely, /.) Indra Narayan Kundu 
v- Nani Gppal Banerjee. 223 I.C. 117=1946 
■Cal. (Rul.) 150=50 C.W.N. 691=A.I.R. 1946 
•Cal. 426. 

;—S. 168-A (1) (b )—Order allowing appli¬ 
cation for refund of deposit — Appeal — Revision.. 

An application made by a third party auction- 
purchaser for a refund of a certain sum of money 
deposited under S. 168-A (1) (b) of the Bengal 
Tenancy Act has not the remotest connection with 
the execution, satisfaction or discharge of the 
decree which is being executed; nor is the auction- 
purchaser in any sense the representative of either 
•of the decree-holder, or the judgment-debtor. An 
■order allowing such an application is, therefore, not 
appealable. But the High Court can be moved in 
revision. ( Biswas and Chakravartti, JJ.) Pan- 
Nag Bhusan Deb Roy v. Saroj Bashini Devi. 51 

‘C.W.N. 286. 

**:-S. 168-A (1) (b)—“Purchaser”—If in¬ 

cludes decree-holder purchaser. 

The word “purchaser” in S. 168-A (1) (b) of 
*the Bengal Tenancy Act includes the decree-holder 
Purchaser. [48 C.W.N. 210, 48 C.W.N. 220 and 
C.W.N. 803, foil., 49 C.W.N. 552 and 52 
C*W.N. 627, ref. to.] ( Akram, CJ. and 
“hahabuddin, /.') Srish Chandra Nandi v. 

Jagadish Lahiri. 1 D.R. 100. 

—S. 168-A (1) (b )—“Purchaser”—If 
^eludes decree-holder purchaser—Sale confirmed 
Whout decree-holder purchaser depositing subse- 
■? tt f nt arrears of rent—Adjustment of equities 
Wween parties. 

•</* n S, 168-A (1) (6), Bengal Tenancy Act, a 
Purchaser” includes a decree-holder purchaser. 

S decree ’holder purchaser has therefore to deposit 
e amount by which the bid offered may fall 
0r * ^ *be decretal amount as also the costs of 
:a*? CUt j 0n and the arrears of rent which have 
due between the institution of the suit 

ttoh k con ^ ri ? iation of the sale. The payment 
De by deposit of money in Court in one capa- 

Q.. D.—23 


BEN. TENANCY ACT (1885), S. 168-A. 

• # 

city, i-c., as purchaser and subsequent drawing 
out of the same would be in another capacity as 
decree-holder landlord. 48 C.W.N. 210 ap¬ 
proved . 

When the decree-holder himself is the auction- 
purchaser the payment of the subsequent arrears 
of rent which had accrued due is to be made to 
himself and the said decree-holder is entitled to 
an order confirming sale by either paying himself 
or on declaring that the amount due is wiped out 
When a decree-holder auction-purchaser applies 
for the confirmation of the sale without either 
depositing the amount of the subsequent arrears 
or discharging the said dues formally he must be 
taken to have given up his right to claim such 
arrears at any subsequent stage. He must be 
deemed to have done what he was required to do 
betore he could get an order confirming the sale 

Under the circumstances when the attention of the 

executing Court is drawn long after the confirma- 

of ‘ he sale u t0 the fact that the sale had been 
confirmed without the decree-holder auction- 

purchaser fulfilling the conditions laid down under 

o. 168-A of the Bengal Tenancy Act, all that 

that 6 die U total C ° Urt need do is to record an order 
w UU i taI amount of rent, cess and interest 

tion^dee acc ™ ed due U P t0 the date of confirma¬ 
tion is deemed to be satisfied by the decree-holder 

auction-purchaser having applied for such con- 

firmation and the confirmation having been made 

In determining the equities between the pities 

the Court cannot overlook the time factor If 

an order confirming the sale is passed by the 

lon^V^ 1S alIowed to remain unaffected for a 
IntUT M Varlous Persons may become interested 

^lid'an^^inding'order" ^ 

of a fong* period various 2 

jr*'• c Z h ~ s - 

“=™L.y 5 WN - »=*« 

Q S D. mMMsVff > rS r °3S7 C fT e^!ec, ' 

a«7TS°l?. -• ’T£T 

suit and the date of th* J 16 in ? tltut,on of the 
although a portLn of it T rm K atl ° n of the 
limitation. (Biswas rTl™ bar . red by 

Pannag Bhusan^ Cha ^avartti, JJ.) 

Devi. 51 C.W.N. 286 ^° Y V% ^ AR0J Bashini 


. 1 

out reauiJ^^A ^).~~-C° n firmation of sale wit) 

without the requisite de^sit^ being “made by^h 
auction-purchaser in terms of S. ffi8 A (1) (b 

interfere K Tenanc >' Act ' the High Court ca 
(M,tter and Clough , JJ. ) Bankim Chandka t 
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Gour Mohan. I.L.R. (1946) 1 Cal. 392=50 
C.W.N. 261. 

-S. 168-A (3 )—Order confirming sale on 

application by decree-holder purchaser —“ Legality ” 
— Decree-holder not complying with sub-S . (3) . 

An order confirming a rent sale on an appli¬ 
cation by the decree-holder auction-purchaser 
without requiring the decree-holder to satisfy the 
provisions contained in S. 168-A (3) of the 
Bengal Tenancy Act, is not without jurisdiction. 
When a decree-holder auction-purchaser applies 
for the confirmation of the sale without either 
depositing the amount of subsequent arrears or 
discharging the said dues formally, he must be 
taken to have thereby entered satisfaction by 
implication of the amount which had accrued due 
to him for the period up to the date of confirma¬ 
tion of sale. 54 C.W.N. 248, applied. ( Mooker - 
jee and Milter, JJ.) Bhupendra Nath Muker- 
jee v. Tyosit Mookerji 54 C.W.N. 493=A.I.R. 
1950 Cal. 485. 

-S. 168-A (3 )—Sale not confirmed under — 

If must be set aside. 

If a sale is not confirmed under S. 168-A (3) 
of the Bengal Tenancy Act, it must automati¬ 
cally be set aside. ( Edglcy, J .) Ardhendu Na- 
rayan Singha v. Nirajakkha Mukherjee. 223 
I.C. 174=1946 (Rul.) 154=51 C.W.N. 742= 
A.I.R. 1947 Cal. 27. | 

-S. 169— Applicability—Surplus sale pro¬ 
ceeds of rent sale—Suit to establish claim to—liar 

of. 

S. 169, Bengal Tenancy Act, only regulates the 
procedure to be followed by the executing Court in 
distributing the surplus sale proceeds of a rent sale. 
It cannot however, bar a regular suit on title for 
establishment of a claim to any portion of the sur¬ 
plus sale proceeds'. The surplus sale proceeds 
ought generally to go to the person to whom 
the tenancy belonged. Where In prior suit it 
was established that a person had acquired title by 
purchase to a specific share of the lands comprised 
in the holding which is sold at the rent sale, he 
would be entitled to a proportionate share in the 
sale proceeds and can establish it by a regular suit. 
S. 169 has nothing to do with such a claim and 
cannot bar the suit to establish such a claim. 

(Mukherjea and Sharpe, JJ.) Rameshchandra 
Dutta v. Tinkawari Saha. 225 I.C. 354=A.I. 
R. 1947 Cal. 96. 

*—— S. 170— Order for sale—Meaning of — 
Several persons making deposits—Priority as bet¬ 
ween them—Person first applying to make deposit 
prevented by act of Court—Position of. 

When S. 170 of the Bengal Tenancy Act speaks 
of an order for sale, it refers not to the order 
under S. 163 (1) fixing the date for the sale, 
but the initial order for execution of the decree 
by sale made under O. 21, R. 17, C. P. Code. 
That order is not extinguished automatically as 
soon as a deposit, purporting to be of the decre¬ 
tal dues and costs, is made, but subsists till a 
deposit is finally accepted by the Court. Conse¬ 
quently, so long as it subsists, all persons competent 
to deposit the decretal dues and costs, may, under 
the terms of the section, make independent deposits. 
When several persons, each competent to make a 
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deposit, make sufficient and time by deposits but 
at different times, the one making the first de* 
posit must, on equitable grounds, be given pre¬ 
ference and his deposit must be accepted. When' 
the person first applying to make a deposit is pre¬ 
vented by an act of the Court from making his 
deposit first, his deposit, when made, must be 
deemed to be the first deposit. ( Akram and 
Chakravartti, JJ.) Durga Das Kuthi v. Ram 
Dayal. I.L.R. (1946) 1 Cal. 365=222 I.C. 
427=1946 Cal. (Rul.) 102=80 C.L.J. 323=50 
C.W.N. 208=A.I.R. 1946 Cal. 239. 

-S. 170 (3)—Locus standi to deposit 

—Purchaser of interest in non-occupancy under - 
raiyati holding and tenant of such holding- 
joint deposit by both—Order for sale—If can be 
re-called — C. P. Code, O. 21, R. 1 (i) (a). 

Even after the amendment of 1928, Chap. XIV 
of the Bengal Tenancy Act, which comprises- 
S. 170, does not apply to a sale of an under- 
raiyati holding without a right of occupancy in. 
execution of a decree for rent. Therefore, a 
purchaser of an interest in such a holding has no- 
right to make a deposit under S. 170 (3) of the 
Act. A tenant of such a holding too has no 
right to make a deposit under that section, since 
it does not apply, but as a judgment-debtor he 
has always the right to pay the decretal amount 
into the executing Court under the provisions of 
O. 21, R. 1 ( 1 ) (a), C. P. Code. But if he 
makes the deposit jointly with the purchaser of 
an interest in the holding, it is not possible to* 
credit him with the entire amount of the deposit 
and there is thus no sufficient deposit by a compe¬ 
tent person on the basis of which the order for 
sale could be re-called. 39 C.W.N. 652 and' 
I.L.R. (1941) 1 Cal. 409, appr. ( Chakravartti. 
/.) Haranmoyee Debi V. Satchidananda. 
Bh attacharjya. I.L.R. (1948) 2 Cal. 392. 

-S. 171 —“Any person whose inteiests are 

affected by the sale” — If {includes judgment- 
debtor — Judgment-debtor having other interests 
in property sold—Whether entitled to benefit of 
section. 

S. 170 of the Bengal Tenancy Act makes a 
clear distinction between a judgment-debtor and* 
a person whose interests are affected by the sale, 
and this distinction is maintained in S. 171 as 
well which is really a continuation of S. 170 and' 
not a separate provision. Accordingly the phrase 
“any person whose interests are affected by the 
sale 1 ' as used is S. 171, cannot and does not 
include a judgment-debtor. What S. 171 in' 

fact does is that it lays down the legal effect of a 
deposit under S. 170 when it is made not by the* 
judgment-debtor but by any person other than a 
judgment-debtor whose interests are affected by 

the sale. 38 C.W.N. 988, app. 15 C.W.N. 782, 
dist. A person who is in fact a judgment-debtor 
and who makes deposit under S. 170 cannot 
claim any of the rights provided for in S. 171, 
although he may have another interest as well* 
which is likely to be affected by the sale. 41 C. 
W.N. 983, exp. (Harries, C.J. and Chakra¬ 
vartti, J.) BtRAJANANDA BaNERJEF. V. SlTARAM* 

Chatterjf.e. 53 C.W.N. 151=A.I.R. 1949 CalL 
192. 
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-Ss. 173 and 174 (3 )—Application to set 

aside sale made under both sections—Order of dis¬ 
missal—A p peak 

Where an application to set aside a sale made 
jointly under both Ss. 173 and 174 (3), Bengal 
Tenancy Act, is dismissed by the trial Court, 
an appeal is competent so far as the same is 
directed against the order passed under S. 174 
(3). of the Act. 46 C.L.J. 172, Expl. (Moo- 
kerjee, J.) Sailendra Nath Sen v. Sudhan- 
ta Charan. A.I.R. 1950 Cal. 166. 

--— S. 174 —Decision in application under — If 

res judicata in subsequent title suit. 

A decision in an application under S. 174 of 
the Bengal Tenancy Act that the applicant has 
no locus standi to maintain the application, can¬ 
not operate as res judicata in a subsequent suit 
against him for declaration of title and recovery 
of possession. The scope of this suit is not 
identical with the scope of the application for 
setting aside the rent sale on the ground of fraud 
and suppression of notices. Moreover the said 
application can neither be treated as a suit nor 
as a continuation of the suit. ( Akram, C.J.) 

UpENDRACHANDRA AcHARYYA V. pRATAPCHAN- 

dra Sutradhar. 1 D.R. 151=A.I.R. 1949 
Dacca 1. 

S. 174 —Setting aside of ‘ sale — Serious 
under-valuation of property—Failure of Court 
and decree-holder to comply with requirements of 
0. 21, R. 66 C. P . Code — Substantial injury to 
judgment-debtor — Sale, if void—Question of 
limitation—If arises . 

Where a sale takes place at a serious under¬ 
value occasioned by failure on the part of the 
Court and of the decree-holder to carry out 
their obligations under O. 21, R. 66, ~C. P. 
Code, read with S. 163 (2) of the Bengal Ten¬ 
ancy Act, and the judgment-debtor sustains sub¬ 
stantial . injury thereby, the sale is void and an 
application for setting aside the sale, though 
jnade^far beyond the period of limitation cannot 
be rejected, as no question of limitation can arise 
m such a case. [49 C.W.N. 292 (P.C.), rel. 
°n.] (Amiruddin Ahmad, /.) Tuli Bibi 
v - Aziz Ahmed. 1 D.R. 159. 

*■—■—5. 174 (3)-— Application by raiyat against 
landlord auction-pur chaser—Tenant taking settle¬ 
ment from landlord subsequent to application—If 
necessary party. 

An order setting aside a sale of a holding on 
an application by the raiyat under S. 174 (3) 
of the Bengal Tenancy Act against the .landlord 
auction-purchaser, is binding on the tenant who 
kkes settlement from the landlord after the 
a Pplication is made, as he is not a necessary 
Party to the application. [39 C. 881, dist.; 62 
*;C. 704, ref.] {Das, J .) Fatema Bibi v. 
Chota Khuki. I.L.R. (1949) 1 Cal. 365= 
53 C.W.N. 159. 

S. 174 (3) —Application impugning order 
c onfirming sale as without jurisdiction—Second 
*PPeal. 

An application impugning an order confirming 
311 execution sale as being without jurisdiction, is 
not covered by S. 174 (3) of the Bengal Ten¬ 
ney Act but is within S. 47, C. P. Code. As 
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the order passed thereon would operate as a 
decree, a second appeal clearly lies. ( Chakra - 
vartti, J.) Nirmalabala Debi v. Provat Kumar 
Basu. 52 C.W.N. 659. 

-— S. 174 (3)— Application under — Parties — 

Auction-purchaser and decree-holder. 

The auction-purchaser is the most necessary 
party to an application for setting aside a sale, 
the decree-holder being the other party who should 
also be brought on the record. {Das and Das 
Gupta, JJ.) Mihirlal v Panchkari. 54 C 
W.N. 637=A.I.R. 1950 Cal. 520. 

--Ss. 174 (3) and 163 (3) (c )—Failure to 

issue concise statement to judgment-debtor — 

Sale, if liable to be set aside. 

The failure to isssue a concise statement to 
the judgment-debtor under S. 163 (3) (c) of 
the Bengal Tenancy Act is an irregularity which 
prevents him from paying the decretal amount 
into Court in order to avert the sale and is the 
direct cause of his property being sold for an 
inadequate sum. The sale is, therefore, liable 
to be “set aside under S. 174 (3) of the Act. 
(Henderson, J.) Abdul Gafur v. Gura Mia. 
50 C.W.N. 476=82 C.L.J. 156. 

—-Ss. 174 (3) and 163, Expl. — Judgment- 

debtor making payment on decree-holder’s under - 
taking that execution case would be dismissed — 
Sate held in execution—Application by judgment- 
debtor to set aside sale—Right of auction-pur¬ 
chaser to intervene—Appeal—C. P. Code, S. 
47. 

The case of the judgment-debtor who applied 
to set aside an execution sale was that an agent 
of the decree-holder assured him that he could 
pay the decretal amount by instalments and that 
the execution case would be dismissed for de¬ 
fault, and that relying on that assurance he made 
a payment but the decree-holder did not get 
the execution case dismissed and that the pro¬ 
perty was sold in execution of the decree. 

Held, (i) that the matter came directly within 
S. 174 (3) of the Bengal Tenancy Act, and 
the auction-purchaser had a right to intervene 
and contest the application of the judgment- 
debtor; ( ii ) that the auction-purchaser had a 
right of appeal as the case was outside the Ex¬ 
planation to S. 153 of the Act in as much as 
the fraud, which consisted in the failure of the 
decree-holder to have the execution case dis¬ 
missed for default, was extraneous to the pro- 
ceedmgs in publishing and conducting the sale; 
(ni) that the auction-purchaser was not a re¬ 
presentative of the decree-holder within the 
meanmg of S 47, C. P. Code. (Henderson, 

/inL EM ^ 5 HATUN v - Haran Barui. I.L. 
r C ? L ,£ 7=S0 CW - N - 114=230 I. 
132 70-1947 Cal. (Rul.) 176=A.I.R. 1947 CaL 

S. 174 (3)— Limitation for application— 
Extension of time—Fraud of auction-purchaser — 
Necessity f or proof-Limitation Act, S. 

succeed in an application under S. 
174 (3). of the Bengal Tenancy Act, if the appli¬ 
cation is made outside the period of limitation 
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prescribed by law, the applicant must show that 
the auction-purchaser was himself guilty of the 
fraud which kept the applicant from the know¬ 
ledge of his right to make the application or was 
accessory thereto. It is not sufficient to show 
that the decree-holder had beeen guilty of fraud. 
(Lodge, J.) Saila Bala Dasi v. Atul Krishna 
Mondal. 82 C.L.J. 9=A.I.R. 1948 Cal. 63. 
-S. 174 (3)— Limitation — Extension — 

hraud of auction-purchaser—Need for proof — 

Limitation Act, S. 18. 

Before any extension of time can be given under 
S. 18 of the Limitation Act in an application for 
setting aside a sale under S. 174 (3) of the Ben¬ 
gal Tenancy Act, it must be proved that the 
auction-purchaser was either guilty of the fraud 
or accessory to the fraud that prevented the judg¬ 
ment-debtor from knowing of the sale. Proof 
of the fraud only of the decree-holder is not suffi¬ 
cient. 44 C.L.J. 565 and 53 C.W.N. 586, dis- 
appr. 166 I.C. 127, 82 C.L.J. 9 and 46 C.W. 
N. 403, appr. {Das and Das Gupta, JJ .) Mihir- 
i.al v. Panchkari. 54 C.W.N. 637=.A.I.R. 
1950 Cal. 520. 

-S. 174 (3) and (5 )—Order dismissing 

application to set aside sale in default—Inherent 
power of Court to set aside order —C. P. Code, 

S. 151. 

As an order dismissing in default an appli¬ 
cation made under S. 174 (3) of the Bengal 
Tenancy Act to set aside a sale is appealable 
under S. 174 (5) of the Act, an application 
under S. 151, C. P. Code, to set aside the order 
of dismissal is not maintainable. [42 C.W.N. 
128 and 42 C.W.N. 612, foil.; 41 C.W.N. 103, 
rel. on.] ( Harries, C.J .) Bibhabati Debi 
Hrishikesh Agasti. 83 C.L.T. 162. 

- S. 174 (5) — Order dismissing for default 

application for setting aside sale — Appeal. 

An order dismissing an application for setting 
aside a sale for default amounts to an order 
refusing to set aside a sale, and so an appeal 
lies. 42 C.W.N. 128 and 612, approved. ( Das 
Gupta and Mitra, JJ.) Subodh Chandra Mu- 
KHERJEE V. SUDHIR KUMAR BASU. 54 C.W.N. 

106=A.I.R. 1950 Cal. 209. 

-S. 174 (5), Proviso —Deposit of money, 

after filing of appeal and before its Preliminary 
hearing — If may be made — C. P. Code, O. 

41, R. 11. 

The use of the word “admitted" in the pro¬ 
viso to S. 174 (5) of the Bengal Tenancy Act 
was intentional and the legislature provided for 
the deposit of the money to be in time if it was 
so done before the appeal is admitted by a judi¬ 
cial act of the Court. There is a clear distinc¬ 
tion between registering the appeal or ad¬ 
mitting the memorandum on the one hand and 
the admission of the appeal by a jud'eial act of 
the Court on the other. Ordinarily the first 
judicial act is when the Court hears the appeal 
for admission under O. 41, R. 11, C. P. Code. 
It is, therefore, competent for the judgment- 
debtor to deposit the required amount after the 
filing of the appeal and before it is set down 
for hearing under O. 41, R. 11, C. P. Code. 
[41 C.W.N. 1299, cons.) (Mookerjee and 
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Milter, JJ.) Sasadhar Ghose v. Hariharkar. 

53 C.W.N. 694=83 C.L.J. 389. 

-S. 174 (5), Proviso— Deposit required 

under—If includes amount which purchaser 
is required to pax decree-holder lender S. 168-^4 

0) (b). 

All that the appellant must deposit as a condi¬ 
tion precedent to the entertainment of his appeal 
under the proviso to S. 174 (5), Bengal Tenancy 
Act, is ‘‘the amount recoverable in execution of 
the decree”, and it cannot be said that the addi¬ 
tional sum which the purchaser is required to pay 
to the decree-holder by reason of the provisions 
of S. 168-A (1) (bj, that is to say, the rent 
which had become due to the decree-holder be¬ 
tween the date of the suit and the date of con¬ 
firmation of the sale, forms any part of such 
amount. (Sharpe, J.) Sarat Chandra Haldar 
v. Kagendra Nath Haldar. 5 D.L.R. (Cal.) 
35. 

-S. 174 (5), proviso— Deposit — Time 

limit. 

The deposit required under the proviso to S. 
174 (5), Bengal Tenancy Act, need not be made 
within limitation, but it could be made at any time 
before the appeal is admitted. 53 C.W.N. 694, foil. 

( Harries, C.J.) Sac h indr a Nath v. Jadu- 
nath. A.I.R. 1950 Cal. 156. 

-Ss. 174-A and 26-E— Sale confirmed by 

auction-purchaser practising fraud on Court —// 
nullity. 

A confirmation of a sale obtained as a result 
of fraud practised on the executing Court by 
the auction-purchaser in falsely representing that 
he was the sole landlord and that there were 
no co-sharer landlords and without any deposit 
of landlords fees as required by S. 26-E of the 
Bengal Tenancy Act is a nullity, and can be 
treated as a nullity by that Court without se¬ 
parate proceedings being instituted for setting 
aside the sale. {Lodge, J ) Nibaran Chandra 
Das v. Brojendra Chandra. 51 C.W.N. 855. 

-S. 178 (3) (e)—Applicability—Tenure 

holders. [See Q.D. 1941-1945, Vol. I, Col. 
369.] Sarat Chandra Mitra v. Saradindu 
Mukherji. I.L.R. (1945) 2 Cal. 595=A.I.R. 
1946 Cal. 18=80 C.L.J. 279. 

-S. 182— Applicability. 

S. 182 of the Bengal Tenancy Act can have 

no possible application to a case where a person 
has got tenure-holder’s rights in the homestead 
land already and it cannot be argued that be¬ 
cause he holds agricultural land in a contiguous 
village he would have occupancy rights in the 
homestead which is comprised in his tenure. 
(Mukherjca and Blank, JJ.) Hf.mangini Demi 
v. Kumudeswar Chakravarty. I.L.R. (1946) 
1 Cal. 564=50 C.W.N. 413. 

-S. 182 (as amended in 1928) — Appli¬ 
cability-Actual iuse of land as homestead—If 
necessary. 

S. 182 of the Bengal Tenancy Act, as amend¬ 
ed, by its terms, applies only to the homestead 
of a raiyat or under -raiyat which he may hold 
otherwise than as a part of his raiyati or under- 
raiyati holding and the language requires that the 
land should actually be used as a homestead or 
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at least still be possessed of its homestead 
character when the section is sought to "be in¬ 
voked for its protection. ( Chakravartti , J.) 
Kaliprosad Saha v. Naihati Jute Mills Co., 
Ltd. 50 C.W.N. 50=221 I.C. 561-A.I.R. 
1946 Cal. 73. 

-—S. 182 (as amended in 1928;— Appli¬ 
cability-Landlord, if must have status under 
Act Raiyat acquiring rights of a raivat in res¬ 
pect of homestead under old section—Position of. 

. S’ 182 of the Bengal Tenancy Act, as amended 
in 1928 requires that in order that the Bengal 
Tenancy Act may apply^ to a homestead held by 
a raiyat or an • under -raiyat otherwise than as a 
part of his holding, the landlord of the home¬ 
stead must have a status under the Act and 
such a one that the tenant may be a raiyat or 
under -raiyat under him. Where the same is not 
possible, the section does not attract the Act to 
the homestead at all. In the case of a raiyat 
who held his homestead otherwise than as a 
part of his holding when the old S. 182 was in 
force and thus_ acquired the rights of a raiyat 
in respect of his homestead tenancy, there being 
no question of any local custom or usage, his 
homestead will continue to be governed bv the 
°W ^ cti ? n even after the amendment, if he is 
still holding it as before. The amended section 
would not apply and the fact that the landlord 
2} the homestead has no status under the 
pengal Tenancy Act would make no difference, 
ln as much as the existence of such status was 
not a requirement under the old section and the 
rights accrued without it. The position would 
. e the same if the raiyati holding is situated not 
!? the same village as the homestead or a con- 
tiguous. village but in some other village, since 
he limitation as to the village is also an addi- 
ion made by the new section. ( Chakravartti , 
'•) Kaliprosad Saha v. Naihati Jute Mills 

5° „ C -W.N. 50=221 I.C. 561=A.I. 
K - 1946 Cal. 73. 

!T... “ S - 1S2 (as amended in 1928)— Appli- 
caoiiity-—0ccupancy right acquired by raiyat un- 

1 ^A] i sect i° n —-S 'uit for ejectment brought by 
analord after amendment on ground that he has 
10 status under Bengal Tenancy Act. 

In a suit brought by the landlord after the 
amendment of S. 182 of the Bengal Tenancy 
ct by Act IV of 1928 to eject a raiyat who 
aa acquired occupancy right by the operation of 
m S. 182 before the 1st January, 1929, when 
ne amended section came into force, on the 
f, roi md that the landlord had no status under 

Bengal Tenancy Act. 

Held, that the occupancy right which had been 
acquired by the tenant could not be taken away 

the application of S. 182 as amended. [40 
^•W.N. 599, expl.] (Mitter and Chunder, //.) 
a ^aihati Jute Mills Co., Ltd. v. Kaliprosad 
^ a ha I.L.R. (1949) 1 Cal._ 408=53 C.W. 

82=A.1.R. 1949 Cal. 259=4 D.L.R. 
(Cal.) 98. 

-8. 162— u Contiguous*—Meaning of. 

The word ^ "contiguous may be explained as 
pouching in actual contact, next in space, meet- 
^ a t a common boundary, bordering, adjoining , \ 


362 


BEN. TENANCY ACT (1885), S. 182. 

Where there is no common boundary between two 
villages and there is even no point of contact 
between them the two villages are not contiguous 
ones within the meaning of S, 182, Bengal Ten¬ 
ancy Act (Mookerjee, /.) Indra Chand v. 
Tinkari Chose. A.I.R. 1950 Cal 170 


—-S. 182 — “Holds”—Relevant time. 

The word “holds” in S. 182, Bengal Tenancy 
Act, indicates the point of time when the neces¬ 
sary ingredients are to be satisfied and that is 
when the dispute about the incidence of the ten¬ 
ancy of the homestead arises. 53 C.W.N. 82 
and 40 C.W.N. 599, referred to. ( Mookerjee 
J.) Indra Chand v. Tinkari Ghose. AIR 
1950 Cal. 170. * 

-S. 182 (as amended in 1928)— Home¬ 
stead Status of tenant—Determining factor. 

Under S. 182 of the Bengal Tenancv Act as 
amended by Act IV of 1928, a tenant would be 
a raiyat in respect of the homestead when the 
landlord of his homestead is either a proprietor 
of an estate or a tenure-holder, and would be an 
under-raiyat if his landlord is either a raiyat or 
an under -raiyat. The section makes the status 
of the landlord of the homestead the determining 
factor. ( Mitter and Chander, //.) Naihati 
Jute M ills Co., Ltd. v. Kaliprosad Saha. 
I.L.R. (1949) 1 Cal. 408=53 C.W.N. 82= 
A.I.R. 1949 Cal. 259=4 D.L.R. (Cal.) 98. 

--—S. 182 (as amended in 1928)— ‘Land¬ 
lord ’— If means original landlord or landlord for 
time being. 

The landlord contemplated by S. 182 of the 
Bengal Tenancy Act, as amended in 1928, is not 
the landlord who originally inducted the tenant 
into the homestead or was the landlord of the 
homestead at the time when the tenant first came 
to possess both homestead and a holding. The 
tenor of_ the amended section^i^that in cases 
where it applies, the position must be judged by 
reference to the landlord for the time being, 
except perhaps in cases where there has been a 
change in the landlord since the section became 
applicable and some such consideration as that a 
status once acquired by a tenant cannot be lost, 
intervenes. ( Chakravartti , J.) Kaliprosad 

Saha v. Naihati Jute Mills Co., Ltd. 50 C 
W.N. 50=221 I.C. 561=A.I.R. 1946 Cal. 73.‘ 


™;-S. 182 (old and as amended)— Protec- 

tion of tenant — Conditions. 

The use of the present tense “holds” in the 
clause “when a raiyat holds his homestead other¬ 
wise than as part of his holding” in the old as 
well as the amended S. 182 of the Bengal Ten¬ 
ancy Act, indicates that both the elements must 
be present at the time when the protection of the 
section is sought to be invoked by the tenant. 
He must be a raiyat at that time, that is say, 
have the arable lands, and must be using the other 
land for his residence. It is the co-existence of 
these two elements that would bring in that 
section. The tenant may have acquired the 
homestead before, but the moment he acquires 
later on-a raiyati holding he comes within S. 

182. [44 C.L.J. 302 and 40 C.W.N. 599, rel. 

on.l 
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It would follow that if the aforesaid two 
elements became dissociated later on, S. 182 
would cease to be applicable from the moment 
when either of these two elements disappeared in 
relation to the tenant concerned. The moment 
when either the agricultural holding is sold away 
or when the tenant abandons his residence in the 
homestead land, he goes out of the old and also 
reference to the landlord for the time being 
of the amended S. 182 of the Act, for the langu¬ 
age of both the old and the amended section in 
this respect is the same. [40 C.W.N. 182, 
<liss.] ( Mittcr and Chunder, JJ.) Naihati Jute 
Mills Co., Ltd. v. Kaliprosad Saha. I.L.R. 
(1949) 1 Cal. 408=53 C.W.N. 82=A.I.R. 
1949 Cal. 259=4 D.L.R. (Cal.) 98. 

-S. 182— Scope and effect — Nature of right 

in homestead. 

It is not correct to state that the raiyat or an 
under-raiyat acquires a right of occupancy in the 
homestead on his proving that he is a settled 
raiyat or the holder of a raiyati in the same village 
or in a contiguous one. It is not that the home¬ 
stead itself becomes a raiyati holding. The effect 
of the provisions of S. 182, Bengal Tenancy Act, 
is not to create a transferable occupancy right 
in that homestead. The right is a personal one 
dependent on the proof of the existence of cer¬ 
tain facts. Such personal rights continue to be 
available only so long as the conditions are 
satisfied. ( Mookerjee , ].) Indra Chand v. 
Tinkari Ghose. A.I.R. 1950 Cal. 170. 

•-S. 185 and Sch. Ill, Part I, Art. 2 

(b) — Suit for rent — Limitation — Extension — Pen¬ 
dency of appeal before Privy Council against 
decision of High Court upholding defendant’s 
plea of non-liability to pay rent—Limitation Act, 
S. 9. 

Although S. 185, Bengal Tenancy Act expressly 
makes S. 9, Limitation Act, inapplicable to suits 
specified in Sch. Ill annexed to the Act, limita¬ 
tion may be extended when the claim to recover 
the rent is either satisfied or extinguished or ren¬ 
dered legally unenforceable in consequence of a 
transaction to which the defendant is a party and 
the validity whereof is in controversy and awaits 
a final adjudication. Where, therefore, the de¬ 
fendant who had by an appeal to the High Court 
successfully upheld his plea of non-liability to 
pay rent to the plaintiff thereby compelled the 
plaintiff to file an appeal to the Privy Council for 
redress, he cannot be allowed to turn round and 
plead that the lapse of time occasioned by the 
said appeal had relieved him from his liability to 
pay the rent by the bar of limitation. 12 M.I.A. 
242, 30 I.A. 177, 15 I.A. 211 and 59 I.A. 283, 
rel. on. (G. N. Das and Das Gupta, JJ.) 
Midnapore Zemindary Co.. Lt.d. v. Nabaku- 
mar Singh. A.I.R. 1950 Cal. 298. 

- S. 191 —Applicability — K on-agricultural 

tenants. 

There is no reason why S. 191 of the Bengal 
Tenancy Act should not apply to non-agricultural 
tenants as well as to agricultural tenants. 
(Buncos and Das, JJ.) S. N. Chatterjee v. 
Auckland Jute, Co., Ltd. I.L.R. (1946) 1 


BEN. TENANCY ACT (1885), Sch. Ill, 
Art. 2. 

Cal. 290=50 C.W.N. 116=A'.I.R. 1946 Cal. 
.306. 

-- S. 193— Suit for Jalkar rent—Right of 

appeal — If governed by S. 153. 

I A Jalkar does not necessarily imply any right 
to the soil and a suit for the recovery of money 
payable under a lease merely conferring a right 
of fishing is not a suit for rent within the mean¬ 
ing of the Bengal Tenancy Act. But under S. 193 
of that Act, the provisions of that Act that are 
applicable for recovery of arrears of rent must 
be applied mutatis mutandis for the recovery of 
the amount payable in respect, of rights over 
fishery. The provisions of S. 193 are not limit¬ 
ed merely to the procedural law but are wide 
enough to attract the provisions of S. 153 of the 
Act. An appeal valued at less than Rs. 100 in 
a suit for Jalkar rent is, therefore, not maintain¬ 
able. 19 C.W.N. 514, 15 C.L.J. 52 and 6 C. 
L.J. 669, referred to. ( Mookerjee, /.) Rati 
Kanta Halder v. Habibur Rahman. 84 C.L. 
J. 105. 

- Ss. 193 and 153 —Suit for rent in respect 

of fishery rights—Second appeal. 

S. 193 of the Bengal Tenancy Act attracts not 
merely the procedural part but also the substantive 
part of the Act and as such the provisions of 
S. 153 are attracted to suits for recovery of 
rents in respect of rights over fisheries. Where, 
therefore, there is a clear conflict between the 
parties as regards the right to recover rent in 
respect of fishery rights and the lower appellate 
Court has decided the conflict in favour of one 
of them, a second appeal to the High Court is 
competent under the exception to the first part of 
S. 153. The words ‘‘land or some interest in 
land’’ in that exception must be read as meaning 
the subject-matter in respect of which the claim 
to recover rent is made. ( G . N. Das and Das 
Gupta, JJ.) Rati Kanta Haldar v. Burro. A. 
I.R. 1950 Cal. 354. 

-Chap. XIV, (Ss. 158-B to 177)— 

decrce ,> —Suit for rent by landlord—Purchaser of 
holding in earlier money sale not implcadect — 
Decree, if rent decree. 

. order to get a rent decree within the mean¬ 
ing of Chap. XIV of the Bengal Tenancy Act, 
it is necessary for the landlord to implead in his 
rent suit the purchaser of the holding at an 
earlier sale in execution of a money decree 
against the recorded tenants. [40 C.W.N. 683 
and 6 C.W.N. 302, ref.] ( Akram, C.J.) 

LpENDRACHANRA AcHARYYA V. PRATAPCHANDRA 

Sutradhar. 1 D.R. 151=A.I.R. 1949 Dacca 1. 

Sch. Ill, Art. 2— Applicability—Suit for 
Patm rent—Limitation Act, Art. 110* 

The provisions of Art. 2 of Sch. Ill of the 
Bengal Tenancy Act and not of Art. 110 of the 
Limitation Act, applies to a suit for recovery of 
arrears of patni rent. 23 C. 191, foil.; 19 CAV. 
N. 1001 and 36 C.W.N. 833, rel. on; 41 C. 
W.N. 1001, Disappr.; 37 C. 747, Not Foil.; 45 
C.W.N. 787, Dist. 

Where the patni law is silent, the provisions 
of the Bengal Tenancy Act may be attracted for 
supplementing those provisions. There is no 
provision in the Patni Regulation as to the reali- 
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BEN. TENANCY ACT (1885), Sch. Ill, 
Art. 2. 

sation of rent beyond one year and the Zamindar 
will be entitled to bring a suit for the realisation 
of the arrears as under the provisions contained 
m the Bengal Tenancy Act. 43 I.C. 996, 19 C. 
504 and 5 P. 315, referred to. ( Mookerjee , /.) 
Uday Chand Mahatab v. Dibakar Sen. 85 C. 

I. J. 1=A.I.R. 1950 Cal. 134=54 C.W.N. 
307. 

——Sch. Ill, Art. 2 (b)—Applicability- 

by landlord who has parted with his interest. 
A landlord who has ceased to be a landlord can¬ 
not get the benefit of the special law of limita¬ 
tion as laid down in Art. 2 ( b ) of Sch. Ill, Ben¬ 
gal Tenancy Act. Therefore, a suit against a 
former tenant for arrears of rent brought by a 
landlord whose interest has ceased to exist, more 
than three years after the date on which the 
amount fell due, but within three years from the 
last day of the agricultural year in which the 

T Fr ?^Y S ^ ue ’ 1S barred by limitation. 16 C.L. 

J. 360 , Not. foil. 18 C.W.N. 747 (P.C.), ref¬ 
erred to. (Das Gupta, J.) Monomohan Sin- 

~ 0Y Vm Santosh Kumar De. A.I.R. 
1949 Cal. 640. 

--—•Sch. Ill, Part I, Art. 2 (b)— Suit for 
ent Limitation—Extension—Pendency of appeal 
before Privy Council against decision of High 
^ourt upholding defendant's plea of non-liability 
to pay rent. See Bengal Tenancy Act, S. 185 

Cal D S 298 ’ IIJ ’ PART ART ‘ 2 ^ A.I.R. 1950 

A** ? ch - Art. 3— Applicability — Dis- 

]' S ’f S fl on by landlord—If necessary—Special 
imitation not originally pleaded but argued in 
Courts below—Plea, if must be decided. 

TTT pe< ^ a ^ imitation embodied in Art. 3 of 
• HI of the Bengal Tenancy Act applies only 

-lord^ 968 °* ^ spossess t° n of a. tenant by a land- 

Whatever may have been the manner in which 
•ed +? Se * or .^ ie defendants was originally shap¬ 
in' «? e 3 uestion °f special limitation argued both 
me Courts below as well as before the High 
urt must be' considered, and it must be decid- 
•frw U 5°? ^ be established by the evidence and 

iolM Courts beIow * f 35 C.W.N. 1143, 

vr T *J ( Khundkar and Biswas, JJ.) Saradindu 

V- Ram Narayan Saha. I.L.R. 

^5) 2 Cal. 623=A.I.R. 1949 Cal. 546. 

raivati u IXI ? Art * 3 ~T A Pplacability—,Sale of 
^ding in execution of decree for rent 

la"* • widow—Suit by reversioner for 

Possession Limitation . Act, Art. 141. 

Taiv'>u U L fe a reve rsioner for possession of a 
Chacpj !}° , lng a & ainst a landlord who has pur- 
aeain f tbe bolding in execution of a rent decree 
-3 nf c t I J mdu widow is governed, not by Art. 
141 ftl ^ ? en ? aI Tenancy Act, but by Art. 
T)lipQ 0t limitation Act. Dispossession im- 
"Wido 3 t tortuous act * The dispossession of the 
throne, i tbe defendant as auction-purchaser 
Ion? gh u p ™cess of Court is a lawful act. As 
fui % tbe ^d°w is alive his possession is law- 
Retention of possession by him after the 
a fi r S Is unlawful but only by invoking 

, b * s continuance in possession after the 
s death can be held to be dispossession. 


BEN. TENANCY ACT (1885), Sch. Ill, 
Art. 3. 

That fiction is not admissible. 48 C.L.J. 554 

and 9 P. 634, rel. on. ( Mitter and Sharpe, JJ.), 
Moniruddin Ahmed v. Sarat Chandra Ray.' 
I.L.R. (1949) 1 Cal. 85t , 

“7 -Sch. Ill, Art. 3— Applicability—Suit by 

dispossessed mortgagee from tenant. 

A suit by a dispossessed mortgagee from a 
tenant is governed by Sch. Ill, Art. 3 of the 
Bengal Tenancy Act. 33 C.W.N. 1085, referred 
to. ( Akram , C .J .) Gagan Chandra v 
Goljan Bibi. A.I.R. 1950 Dacca 1=2 D.R. 89.* 

Sch. Ill, Art. 3— Applicability—Suit by 
mortgagee of holding for foreclosure. 

Defendant No. 1 borrowed a certain sum of 
money from the plaintiff on executing a mortgage 
by conditional sale in 1925. It was stipulated 
between the parties that if repayment was not 
made within five years, the transaction was to be 
treated as one of absolute sale. In 1934, however, 
the landlords defendants Nos. 6 to 9 instituted a 
suit for rent against the defendant No. 1 and in 
execution of a decree therein purchased the occu¬ 
pancy holding of the defendant No. 1 in 1935 
and took delivery of possession. They remained 
in khas possession till 1939 and thereafter settled 
it with defendants Nos. 2 to 5. The plaintiff 
thereafter brought the present suit for foreclosure 
in 1942. 

Held, that the plaintiff's suit was governed by 
Art. 3, Sch. Ill of the Bengal Tenancy Act and 
as such was barred by limitation, having been 
brought more than two years after defendants Nos. 

6 to 9 landlords obtained delivery of possession in 
execution of their rent decree and the defendants 
Nos. 2 to 5 obtained possession on the basis of 
their settlements from the landlords. (Akram, C. 

J.) Krishna Das Acharjya v. Neamutulla 
Sirkar. 2 D.R. 92. 

“-Sch. Ill, Art. 3 —“Dispossession”—If 

includes dispossession through Court—Landlord 
auction-pur chaser taking delivery of possession 
of' holding in execution of rent decree—Suit by 
raiyat for possession after getting sale set aside 
— Limitation —5 tarting point. 

If a landlord takes actual possession of a hold¬ 
ing as auction-purchaser in execution of a de¬ 
cree for rent obtained by him against the raiyat 
there is “dispossession” of the raiyat within the 
meaning of Art. 3, Sch. Ill of the Bengal Ten¬ 
ancy Act, and limitation for a suit by the raiyat 
to recover possession of the holding runs from 
the date when possession is so taken by the land¬ 
lord, and not from a later date when the raiyat 
gets the sale set aside under S. 174 (3) of the 
Bengal Tenancy Act. On the setting aside of 
the sale it must be taken that the plain tiffs 
raiyaii right continued from the beginning down 
to the date of the suit. [54 C. 450 f47n T X 

m 0 mV CaL l 1 ’ f0 “-? C.LJ. 528 ’dist j 

(Das, J.) Fatema Bibi v Chota Khuki ILK 

(1949) 1 Cal. 365=53 C.W.N. 159. 

—- —Sch. Ill, Art. 3— Scope and applicabi¬ 

lity—Limitation Act, Art. 142. 

There is a material difference between the 
wording of Art. 142 of the Limitation Act and 
^ a * °f Art. 3 of Sch. Ill of the Bengal Tenancy 
Act. Art. 3 is not applicable except in a case 
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BENG. VILLAGE CHAUKIDARI ACT 
(1870), S. 14. 

where there has been some sufficiently active step 
of dispossession as distinct from mere continuance 
in possession by the landlord of the tenant. But 
Art. 142 refers to a case where the plaintiff, 
while in possession, has been either dispossessed 
or has himself discontinued his possession. The 
Article applies to a case where there may not 
have been any active dispossession by the defen¬ 
dant, but where the defendant has taken no posi¬ 
tive action and it has been the plaintiff only on 
his side who has discontinued his possession. 51 
C.L.J. 36, foil. ( Ormond, J .) Jogendra 
Mohan Saha v. Go hr Chandra Saha. 2 D. 
R. 296. 

BENGAL VILLAGE CHAUKIDARI ACT 

(VI OF 1870), S. 14 — Applicability and scope — 
Zamindar having building as katchcri in village for 
collection of rents—Assessment of Zamindar to 
tax—/nr thcr assessment of manager, ant las and 
clerks, of Zamindar residing in buildings of Zamin¬ 
dar — Legality. 

Where a zamindar has a block of buildings in 
a village, part of which is used as his office, and 
the rest is in the occupation of the manager of 
his circle as his residence, and other blocks at¬ 
tached to it are occupied by the zamindar’s 
arulas, clerks, etc., serving under the manager, 
the zamindar can be legally and properly assessed 
to chaukidari tax under the Bengal Chaukidari 
Act on the ground that he has a katcheri in the 
village for collecting rents. But the manager 
and the clerks, arulas, etc., cannot be legally 
assessed to tax as occupants of the blocks, in 
addition to the zamindar. The manager and other 
servants of the zamindar, not being permanent 
residents of the village and not having any house 
of their own, cannot be held to be “occupants” 
or in “occupation” of the buildings; they are in 
possession of the houses only as servants of the 
zamindar who is properly assessed to tax already. 
They are removable at the pleasure of the zamin¬ 
dar and they are bound to reside there as the 
servants of the zamindar to carry on the work 
of collection from the village or from the circle 
in which the village lies, and they cannot insist 
on staying in the houses if the zamindar orders 
otherwise. Hence the assessment of the manager 
and other servants of the zamindar is illegal 
and ultra vires. (Manoliar Lai, Ag. C.J. and 
Ray, J .) B. S. Hickey v. Tai Narain Thakur. 
25 Pat. 677=227 I.C. 248=13 B.R. 27=1046 
Pat. (Rul.) 434=A.T.R. 1947 Pat. 197. 

-S. 14 —Illegal assessment—Suit to dealers 

ultra vires— Parties — Provincial Government — 

If proper or necessary party. 

In a suit to have it declared that the assess¬ 
ment of Chaukidari tax on the plaintiffs was 
illegal and ultra vires the provision of the Ben¬ 
gal Village Chaukidari Act, the Provincial Gov¬ 
ernment is not a necesary or proper party de¬ 
fendant. The only proper defendant to such a 
suit is the panchayat. who imposed the assess¬ 
ment. (Manoliar Lall, Ag. C.J. and Ray, /.) 
B. S. Hickey v. Tat Narain Thakur. 25 Pat. 
677=227 I.C. 248=13 B.R. 27=1946 Pat. 
(Rul.) 434=A.I.R. 1947 Pat.’197. 


BEN. VILL. SELF. GOVT. ACT (1919), 
S. 31. 

-S. 54 and Sch. D, Form D— Requisi¬ 
tion—Specification of details of land—Necessityr 
for. 

A requisition under S. 54, Village Chaukidari 
Act, having regard to Form D of Sch. D, does 
not require to specify the details of the lands in 
respect of which arrears are claimed. (G. A r . 
Das, /.) Nrisinha Kumar Sinha v. Shyam 
Sundar. A.T.R. 1950 Cal. 196.. 

- S. 55 —Salt of choukidari chakran land — 

Service of notification under S. 5, Bengal Land' 
Revenue Sales Act—If necessary . 

In regard to sales of choukidari chakran land* 
under the provisions of S. 55, Village Chouki¬ 
dari Act, the service of a notification under S. 5, 
Bengal Land Revenue Sales Act, 1859, is not 
necessary. (G . N. Das, J.) Nrisinha Kumar 
Sinha v. Shyam Sundar. A.I.R. 1950 Cal. 
196. 

BENGAL VILLAGE SELF-GOVERN- 
! MENT ACT (V OF 1919)— Union rate paid 
under—If an allowable deduction in computing 
profits of the business of an assessec under S. 10 
(1) (ix) of the Income-tax Act. See Income-tax 
Act (XI of 1922), S. 10 (1) (ix) and (4). 
(1946) 1 M.L.J. 70 (P.C.). 

- Ss. 17-A and 17-B — Election of President 

—Jurisdiction of Court—Rules by Local Govern - 
ment taking azvay such jurisdiction — If ultra 
lit es. 

Under Ss. 17-A and 17-B of the Village Self- 
Government Act the jurisdiction of the Court* 
to interfere with the election of members of a 
Union Board is expressly taken away. There is 
no such provision with regard to the election of 
Presidents. The proper inference, therefore, is 
that it was the intention of the legislature to 
preserve the jurisdiction of the Courts in con¬ 
nection with this matter. The rule-making power 
under S. 101 of the Act is conferred on the 
Local Government to carry out the purposes of 
the Act, not to enable them to defy the Legis¬ 
lature. When the jurisdiction of the Courts is 
preserved by the Act itself, it is not open to the 
Local Government to take it away by rules made 
under the power conferred by this section. If 
and in so far as they purport, to do so, they are 
ultra vires. (Henderson, J.) Keramatulla. 
Ahmed v. Hari Mohan Roy. 50 C.W.N. 10. 

-— S. 17-C —Meeting held for election of 

President irregular — Effect. 

The election of a President of a Union Board 
at a meeting held in contravention of the rules 
made by the Local Government, as to the time 
and place of the meeting, is irregular and not 
void in view of the provisions of S. 17-C of the 
\ illage Self-Government Act. ( Henderson, 
J J) Keramatulla Ahmf.d v. Hart Mohan 
Roy. 50 C.W.N. 10. 

- S. 31 — Applicability—Road or water pass¬ 
age over which ,public have right of way—Subsoit 
belonging to private individual—Union Board, if 
can have control over them. 

Under S. 3| of the Bengal Village Self- 
Government Act, the Union Board can have con¬ 
trol over any road or water passage over which 
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BEN. VILL. SELF-GOVT. ACT (1919), 
S. 41. 

the public have a right of way but the subsoil 
under which belongs to a private individual. The 
section only draws a distinction between roads 
and waterways, subject to a public right of way 
and those not so subject and it is not making 
any distinction between public and private owner¬ 
ship of the underlying soil. It places all public 
passages by land or water, within a union, under 
the control of the Union Board, to whomsoever 
the soil underneath might belong. ( Biswas, 
Elank and Chakravarlti, JJ.) Nikiiil Chandra 
Ghatak v. Dingamanik Union Board. I.L. 
R. (1946) 2 Cal. 509=226 I.C. 188=194^ Cal. 
(Rul.) 343=A.I.R. 1947 Cal. 41=81 C.L.T. 
243=50 C.W.N. 778 (F.B.). 

-- S. 41, Rr. 14 and 18— Warrant for ar¬ 
rears of two quarters and without previous publi¬ 
cation of defailters’ list — Legality—-Assault by 
defaulter — Offeree—Penal Code, S. 332. 

Under the riles framed under the Bengal 
Villlage Self-Government Act, publication of the 
defaulters’ list is a condition precedent to the 
issue of a warrant of distraint; nor can a war¬ 
rant issueHfoi the recovery of arrears of more 
than one quarter. Where therefore a warrant 
was taken oui for execution in respect of arrears 
for two quarters and without publication of the 
defaulters’ 1st previously, the warrant is illegal, 
and a person who assaults the chowkidar attempt- 
mg to execite the warrant is not guiltv of an 
offence und<r S. 332, I. P. Code. (Henderson, 
L) Ahmej Subhan v. Emperor. I.L.R. 
0945) 2 Cal. 446=A.I.R. 1949 Cal. 487=1947 
Cal. (Rul.) 208=48 Cr.L.J. 616=230 I.C. 326. 

~~ -S. 91 —Munsif executing decree of Union 

Court — Ptwer to issue notice under O. 21, R. 
16, C. P. Cod e. . 

Under S. 91 (3) of the Bengal Village Local 
Self-Go\emment Act, the Munsiff executing a 
decree jassed by a Union Court has the same 
Power $ if he is executing a decree passed by 
himself Hence he has jurisdiction to issue a 
hotice mder O. 21, R. 16, C. P. Code, when an 
a Pplieaion for execution is made by an assig¬ 
nee of the decree. ( Henderson, J.) Kulada 
Brasa) Datta v. Kanan Bala. 225 I.C. 524 
=50 C.W.N. 162=A.I.R. 1946 Cal. 260. 

—S. 91 (2 )—Construction and scope—Court 
c ontrnplated by — Bengal, Agra and Assam 
Civil Courts Act, Ss. 13 and 19 (2)—Appli¬ 
cation of. 

S 91 (2) of the Bengal Village Self-Govem- 
JJy'-Act has in view' the provisions of S. 13 of 
JM Bengal, Agra and Assam Civil Courts Act 
by which the local limits of the jurisdiction of a 
Particular Court are fixed and determined, it has 
Sf * n view the provisions of S. 19 (2) of that 
S. 91 (2) of Bengal Village Self-Govern¬ 
ment Act has reference to a particular Court of 
l Munsif within whose jurisdiction the union 
JjOurt is situated as contemplated by S. 13 of 
fhe Bengal, Agra and Assam Civil Courts Act. 
Ihe local limits of a Court’s jurisdiction are fix- 
a nd determined under S. 13 of that 
and not by S. 19 ,(2), which merely 
infers additional powers -upon particular Mun- 

- Q. n.r-24 


BENG. WAKF ACT (1934), S. 46-A. 

sifs by which their jurisdiction is extended. 
Those addtional powers do not vest in the Court 
but vests only in the officers concerned and only 
so long as they are attached to and presided over 
the particular Courts. ( Mukherjea, J .) Sali- 
m addin v. Daliluddin. I L.R. (1946) 2 Cal. 
188=224 I.C. 525=1946 Cal. (Rul.) 260=50 C. 
W.N. 870=A.I.R. 1947 Cal. 131=82 C.LJ. - 
262. 

-S. 101 —Rules 11 and 12 —Meeting for 

.election of President. 

It is clear from the proviso to R. 12' 
that R. 11 do not apply to a meeting convened 
for the election of President. ( Henderson, I.) 
Keramatulla Ahmed v. Hari Mohan Roy. 
50 C.W.N. 10. 

- S. 101, Rule 29, proviso (iii )—Meeting 

held 1 for election of President failing for want 
of quorum—Whether can be be adjourned. 

If a meeting held for the election of the Pre¬ 
sident of a Union Board fails for want of a 
quorum, there is no procedure for its adjourn¬ 
ment for a stated period. Under R. 29, proviso 
(iii), if further steps are to be taken in the 
matter, another meeting has to be convened. 

(Henderson, J.) Keramatulla Ahmed v. Hari 
Mohan Roy.. 50 C.W.N. 10. 

BENGAL VILLAGE SELF-GOVERN¬ 
MENT (AMENDMENT) ACT (X OF 
1947), S. 9 (b) —Meeting to elect new president 
presided over by circle officer — Irregularity, if 
committed. 

S. 9 (b) of Act X of 1947 which provides 
for the holding of a meeting to elect the President 
is silent on the question as to who is to preside. 
The situation has considerable affinity with the- 
circumstances provided for in Rr. 30-32, and no- 
irregularity is committed if the meeting is presid¬ 
ed over by the Circle Officer. (Roxburgh, J.) 
Ashutosh Chakravarty v. Md. Yad Hossain. 
A.I.R. 1950 Cal. 430. 

BENGAL WAKF ACT (XIII OF 1934), 

S. 6— Wakf-al-aulad—Amount payable to wakf 
and members of his family—How determined . * 

Where there is no provision in the wakfnama 
for the payment of any salary to an Imam or a 
Muezzin and the wakif and the members of his 
family were discharging the duties of those 
offices gratis no deduction can be made on 
account of the salaries for those offices from the 
amount payable to the w r akif and the members of 
his family, for the purpose of determining whe¬ 
ther a wrakf is a wakf-al-al-aulad as defined in S. 6 
(12) of the Bengal Wakf Act. (Khundkar, /.) 
Hafiz Syed Mahomed Hashmi v. Commis¬ 
sioner of Wakfs, ‘Bengal. I.L.R. (T947) 1 
Cal. 492=51 C.W.N. 267. 

-S . 40 —Appointment of Mutwalli by 

Commissioner—If needs confirmation by Court. 

[See Q.D. 1941-1945, Vol. I, Col. 376.] Mirza 
MontAzali v. Banwari Lal. I.L.R. (1945) 1 
Cal. 266. 

-S. 46-A —Decision of Commissioner—If 

may be revoked on originating summons — Calcutta' 
High Court, O. S. Rules, Chap. XIII, para.. 

1 . 
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BENG. WAKF ACT (1934), S. 53. 


BERAR INAM RULES (1859). 


Under S. 46-A of the Bengal Wakf Act, a 
decision of the Commissioner of Wakfs as to the 
character of a wakf may be revoked or modified 
by the Calcutta High Court on its Original Side 
on an originating summons taken out under 
Chap. XIII, para. 1 of the Original Side Rules. 
A decree of that Court passed in a regular suit 
is not. necessary for that purpose. ( Kundkar , 
J .) Hafiz Syf.d Mahomed Hashmi v. Com¬ 
missioner of Wakfs, Bengal. I.L.R. (1947) 
1 Cal. 492=51 C.W.N. 267. 

-S. 53 (3) —Certificate granted without en¬ 
quiry—Value of. 


A certificate obtained from the Commissioner 
of wakf under S. 53 (3) of the Bengal Wakf 
Act is worthless when it is not obtained within 
six months from the date of the lease and it does 
not. show that he made any enquiries into the 
matter or considered the lease to be proper and 
necessary but it merely contains a statement to 
the effect that he approved the lease. (Edgley 
and Blank , JJ.) Wahed Bux Sardar v. Hanif 
Sardar. 52 C.W.N. 10. 

BENGAL WILLS AND INTESTACY RE¬ 
GULATION (V OF 1799), S. 4—Subordinate 
Judge—Power to order security. See Bengal, 
Agra and Assam Civil Courts Act (XPI of 
1887), S. 23— .Scope. 225 I.C. 247. 

BENGAL (AGRA AND ASSAM) CIVIL 
COURTS ACT. See Bengal Civil Courts 
Act (XII of 1887). 

BENGAL (N. W. F. P. AND ASSAM) 
CIVIL COURTS ACT. See Bengal Civil 
Courts Act (XII of 1887). 


BERAR ALIENATED VILLAGES TEN¬ 
ANCY LAW, S. 43 (1)— “Holding”—Meaning 
of. 

The term “holding” in S. 43 (1), Berar Alie¬ 
nated Villages Tenancy Law, cannot be constru¬ 
ed as synonymous with “survey number”. As 
soon as the assessment in respect of a survey 
number is apportioned between its different sub¬ 
divisions, each sub-division is constituted into a 
separate holding within the meaning of S. 3 (3), 
Berar Alienated Villages Tenancy Law. 10 N. 
L.R. 129 and 18 N.L.R. 48, rel. on. (Kauslta- 
lendra Rao, J.) Nemich\nd v. Ramnidii. 

5 D.L.R. (Nag.) 171=1950 N.L.J. 632. 

—--S. 48 (4)— Applicability — Surrender by 

widow of permanent tenant to landlord—If 
transfer. 


A surrender by the widow of a permanent 
tenant in favour of the landlord under S. 36 
of the Berar Alienated Villages Tenancy Law is 
not a “transfer” within the meaning of S. 48 
(A) of that law. To be a “transfer”, it must he 
in favour of a person other than the landlord. 
(Sheode, J.) Rodya Chandu v. Mr. Sam I 
L.R. 0948) Nag. 418=A.I.R. 19-18 Nag. 373 
=3 D.L.R. (Nag.) 16. 


BERAR INAM RULES (1859)—Certifiea/e- 
holder—Removal—Power of Deputy Commissio¬ 
ner. 


There are certainly no provisions in the Tnam 
Rules or Instructions for the removal of the 


name of a certificate-holder during his lifetime. 
But the certificate-holder is merely a functionary 
who represents the co-sharers in matters affect¬ 
ing the Inam, so far as Government interests are 
concerned. He is a creature of the Government 
by executive decision. The well-accepted prin¬ 
ciple that an authority which has the power to 
appoint to an office has also the power to dismiss 
the person so appointed can justifiably be ap¬ 
plied in this case. The absence of a rule or 
instruction regarding removal of a certificate- 
holder cannot fetter the hands of the executive 
Government that is the Deputy Commissioner, in 
the first instance so as to prevent him from 
removing a certificate-holder for valid reasons. 
Such reasons exist in a case where the certificate- 
holder has been declared insane by the Civil 
Court. It is in the interests of the shareholders 
as well as of Government that a person totally 
and entirely incapacitated from fulfilling any of 
the functions of the certificate-folder should be 
removed, even as a new incumbtnt is appointed 
on the death of the previous holder. (Jayaratnam 
F. C.) Khwaja Salauddin v. Khwaja 
Muzaffaruddin. 1947 N.L.J. 60L 

- Construction of Inam Certificate — Refer¬ 
ence to rules — Permissibility. 

In construing an Inam certificate, a reference 
to the Berar Inam Rules is permksible only in 
so far as it is necessary to resolve ambiguity or 
to fill in gaps where the certificate does not in 
terms provide for. (Bose and Sen,JJ.) Sf.crf.- 
** ary of State v. Dattatraya Yaif.o. I.L.R. 
(1946) Nag. 766=1946 N.L.J. 635=A.I.R. 
1947 Nag. 95. 

—-—Devolution and incidents 'of I mm estate — 
Primogeniture and wipartibility. 

The devolution and interests of an Iiam estate 
in Berar are regulated by the Inam Rules of 
1859, but only in matters not expressly mention¬ 
ed in the Sanad or certificate or other document 
evidencing the special terms of the grait in the 
particular case. 

Inam villages are not necessarily held upon a 
tenure^ involving impartiality and primogeniture. 
That is a form of tenure which might le pre¬ 
scribed by the grant and, if the grant tontem- 
plated that certain personal services wouH con¬ 
tinue to be performed or a certain/office to be en¬ 
joyed by the holder of the Inam land, it mifht be 
easy so to construe it, if its terms were ambiguous, 
but not where there is neither ambiguity ii the 
grant nor any special circumstance which siould 
lead to a departure from the ordinary principles of 
Hindu. law. 21 N.L.R. 185, disapproved. 21 
N.L.R. 117 (P.C.), relied on. (Lord S 'imottls.) 
Siirinivasrao V. Vinayakrao. 75 I.A. 20. 
I.L.R. (1949) Nag. 1=A.I.R. 1949 P.C. >= 

4 D.L.R. (P.C.) 40=1949 N.L.J. 273 (P.C). 

-R. 2—“ Jagir” and "‘Inam"—Distinction 

bctu'cen. 

The distinction between “Jagir” and Tnan* 
lies in 1 his that the term “Jagir” is applied to i 
grant of a village or group of villages whil 
“Inam” means a lesser grant. But generally i 
Jagir is an Inam. ( Lord Sinwnds.) 
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BERAR INAM RULES (1859), R. 5. 

ShRINIVASRAO V. VlNAYAKRAO. 75 I.A. 320= 

I.L.R. (1949) Nag. 1=A.I.R. 1949 P.C. 9= 
4 D.L.R. (P.C.) 49=1949 N.L.J. 273 (P.C.). 


-R. 5— Grant of inam “to the claimants 

and their lineal descendants in perpetuity 
Daughter's daughter—Whether lineal desceixdant 
—Shut Mahomedans . 

An inam for personal maintenance was grant¬ 
ed “to the claimant and their lineal descendants 
in perpetuity”. The parties were Shias and the 
question was whether a daughter’s daughter was 
a lineal descendant. 

Held, that the term “lineal descendant” in¬ 
cluded all descendants and was not restricted to 
male descendants, and that as under the Shia 
Law the daughter’s daughter was as much an 
heir as a son’s son, she was entitled to succeed 
to her share. ( Pollock and Sheode, //.') Jainab 
Begum v. Faryazuddin. I.L.R. (1948) Nag. 
71=A.I.R. 1948 Nag. 138=1947 N.L.J. 571. 

-E- 5 —Inam for personal maintainance — 

Words “Released free for life of present incum¬ 
bents and one quarter Jumma to their male issue 
%n perpetuity” — Interpretation—Estate granted, if 

a freehold—“Male issue"—If includes adopted 
sons. 


An inam certificate issued in respect of a vil¬ 
lage which was till then enjoyed as a rent free 
jaghir recorded N and. K as the first inamdars 
to be recognised by the British. It stated that 
the inam was “for personal maintenance” and 
the following entry under the heading 
Tenure and condition attached to the continu¬ 
ance of the grant”:—“Released free for life of 
present incumbents and on quarter jumma to their 
rnale issue in perpetuity”. It was contended for 
the Government that the word “release” must be 
fcad in conjunction with the words “to their male 
issue in perpetuity” which were words of res¬ 
triction and limitation and that the estate could 
not be called a freehold as the usual heirs would 
not succeed but only the male issue. Overruling 

this contention. 


Kejd, ( i ) the word “release” stood by itself 
and it was not “release to the male issue” or to 
any other class. It referred to government’s 
Part in the transaction and was absolute. The 
r^st of the clause embodied the consideration for 
the release, that is to say, what was to be taken 
rrom the other side. The word “release” import- 
. fnfranchisement of the estate, and that carried 
^nth it the obligation to pay the revenue—the full 
revenue. The remaining words imported the 
Privilege conferred notwithstanding the release 
^d the privilege was that N and K were to hold 
revenue-free for their lives, and their male issues 
111 Perpetuity Lad the privilege of paying only a 
^ a rter Jumma. But the privilege went no fur- 
and if any one else obtained the estate, 
Whether by inheritance or by transfer, or other- 
^® e » he would be liable to pay the full assess- 
?£ent. The freehold remained with all the inci- 
of a freehold, but the special privilege con¬ 
ferred on the person and class specified went the 
j^onienf the estate passed out of their hands un- 
tess Government chose to continue it. 


BERAR L. R. & S. MANUAL. 

( it ) that the words “male issue” meant “issue 
male of the body” and did not include fictional 
sons or other descendants. (Bose and Sen, JJ.) 
Secretary of State v. Dattatraya. I.L.R. 
(1946) Nag. 766=1946 N.L.J. 635=A.I.R. 
1947 Nag. 95. 

-Rr. 5 and 14— Service grant — Whether 

attachable in execution of decree — Successor, if 
burdened with decree obtained against previous 
holder. ' 

When an inam is granted for the maintenance 
of the grantee in order to enable him to perform 
the sendees of kazi, and the grant is made in 
perpetuity conditional on the service, the grant 
is a service grant falling under R. 5 of the 
Berar Inam Rules. It is inalienable not 
only because that is the condition subject to 
which the grain is made as set out in R. 14 (2), 
but- also on broader grounds based on public 
policy. In the case of a service tenure of this 
kind where the interest of the public are involved 
the. property is not liable to attachment in exe¬ 
cution of a decree. A successor is not burdened 
with a decree obtained against the previous holder 
so far as the grant is concerned. (Bose, /.) 
Omprasad v. Syed Rahimaddin.. I.L.R. 
(1946) Nag. 112=225 I.C. 163=1946 Nag. 
(Rul.) 199=1946 N.L.J. 56=A.I.R. 1946 Nag. 
147. 

- R. 5 (2)— Appointment of certificate- 

holder—Daughter and sister's son. 

The appointment of a certificate-holder is 
largely discretionary in the absence of any posi¬ 
tive statutory regulations governing succession. 
R. 5 of the Inam Rules is in the nature of an 
administrative rule, though the Rules generally 
may have the force of law. The daughter of the 
last certificate-holder has, in view of the eligi¬ 
bility of daughters to succeed in the absence of 
male lineal heirs, a better claim than a sister’s 
son belonging to a different family. (Jayaratnam, 
F.C.) Jafarali v. Mt. Shamshadki. 1948 N. 
L.J. 179. 

BERAR LAND RECORDS AND SURVEY 
MANUAL, Vol. II, Ch. IV— Crop statement 
— Correction — Procedure. 

In a village, when a survey number or a sub¬ 
division is cultivated by a person who is not its 
occupant, the name and status of the actual culti¬ 
vator, the terms of the lease and the rent he pays 
to- the occupant, are entered in Col. 5 of the crop 
statement. Such statement is not prescribed by 
the Land Revenue Code or the rules made there¬ 
under; but by executive instructions issued by 
Government in Ch. IV, Vol. II of the Land 
Records and Survey Manual. As the patwari is 
not a revenue officer, the statement which is only 
an annual record cannot be treated as proceedings 
before a Revenue Officer under the Code. The 
correctness of an entry made in the statement 
can be challenged by the person aggrieved only by 
applying to the superior land records staff who 
can deal with the matter in their executive capa¬ 
city. A revenue case cannot, however, be insti¬ 
tuted on such an application. The Tahsildar 
would therefore be clearly acting without juris¬ 
diction in admitting the application and starting a 
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BERAR LAND REV. CODE (1928). 

regular revenue case about it, and an order on 
appeal by the Sub-Divisional Officer would also 
be ultra vires, as no appeal is admissible. 

(Bambawalc . ) Balmukund v. Roidmal. 1950 
N.L.J. 427. 

BERAR LAND REVENUE CODE (1928)— 

Appeal—Entry by Deputy Commissioner in 

character roll of official—Jurisdiction of Board of 

Revenue. See C. P. Land Revenue Act. 1950 

N. L. 1. 135. 

• 

-Crop statement—Correction—Procedure. 

See Berar Land Records and Survey Manual, 
Vol. n. Ch. IV. 1950 N.L.J. 427. 

-S. 4 (3 )—Temporary lease granted by 

S.D.O.—Deputy Commissioner ; if competent to 
intervene administratively . 

A temporary lease of E class land granted by a 
Sub-Divisional Officer, is an administrative act 
against which no formal appeal lies to the Deputy 
Commissioner under the Berar Land Revenue 
Code. But under S. 4 (3) of the Code, all 
Revenue Officers in a District are subordinate to 
the Deputy Commissioner and the latter is com¬ 
petent to intervene administratively in any acts 
done by Subordinate Revenue Officers, if he thinks 
that there is any justification for doing so. 
(Jayaratnam.) Trimbakrao v. Wasudeo. 1950 
N.L.J. 172. 

--S. 38— Compulsory acquisition of land — 

Refusal by Deputy Commissioner to recommend 
to Provincial Government — Revision. 

The only authority which is competent to 
decide and declare that any land shall be com¬ 
pulsorily acquired under the provisions of the 
Land Acquisition Act is the Provincial Govern¬ 
ment . Failure to persuade a Deputy Commis¬ 
sioner to recommend to the Provincial Govcrn- 
nunt to acquire some land under the Act is not 
a matter wlii.'h is subject to appeal or revision 
under the Berar Land Revenue Code. The 
question involved is one of policy and a Deputy 
Commissioner’s or Commissioner’s refusal to for¬ 
ward to Government an application for the ac¬ 
quisition of private land is an executive decision 
" fic concern of the executive Govern¬ 

ment, and no revision application lies to the 
Tribunal. (Jayaratnam, F.C.) Rkxchand , 
Gopaldas v. Gajadhar Rodmal. 1948 N.L.J. 

MU . 

- 7 ——Ss. 47 and 42 —Icara M 7/ <w —Nistar 
rights-—Rights of tenants— hardar, if prohibited 
from levying nistar dues—Berar Alienated rill- 
ages Tenancy Act, S'. 15. 

The tenants in an Tzara village have no nistar 
rights in the village. Ss. 42 and 47 of the Berar 
Land Revenue Code support, the view that the 
Izardar is competent, to impose dues on those 
tenants who utilise his “porambokc" (.inrultur- 
able) land in the village for nistar purposes The 
Izardar is not prohibited by S. 15 of the Berar 
Alienated Villages Tenancy Act from levying 
nistar dues from bis tenants. (Jayaratnam' F 
C.) Kamsingh v. P,.\L\ir. 1949 N.L.I. 102 

-S. 50 Diversion of land to different pur¬ 
pose zvitlnn some category—Imposition of hre- 

nmtm—l.nhanc ewcnl of assessment—Tenn'issi- 

bility. 
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BERAR LAND REV. CODE (1928), S. 55. 

A premium cannot be imposed under sub-S. 
(4) and the assessment cannot be enhanced under 
sub-S. (2) of S. 50 of the Berar Land Revenue 
Code, if land is diverted from quarrying to the 
erection of a ginning factory—both these pur¬ 
poses falling within category (c) of sub-S. (1). 

( Rantsden, F.C.) Government of the C. P. 
and Berar v. Ganeshdas. 1946 N.L.J. 650. 
-S. 53—Nazul land — Land revenue — Revi¬ 
sion —1894 Rules. 

In Berar nazul land is unalienated land. The 
rights of an occupant in unoccupied nazul sites 
are granted under S. 53 of the Berar Land 
Revenue Code and the rules framed thereunder. 
The land revenue payable on a plot is, as stated 
in R. 36 of the rules, liable to revision at settle¬ 
ment. According to the 1894 Rules, the revised 
assessment is not to exceed twenty per cent, of 
the rental of the land. The term “rental” is not 
the same as rent; it means the “letting value” of 
the land. ( Bambaioale and Sanyal.) Bharat 
Vanaspati Products, Ltd., Akola, In re. 1949' 
N.L.J. 559. 

-S. 53— Order revising revenue — Appeal — 

Berar Board of Revenue Act, S. 6 . 

From the date the Berar Land Revenue Code 
of 1928, came into force nazul lessees became 
occupants by the operation of S. 53 of the Code, 
even though the terms of the lease under which 
they held, did not expire on the date. As the 
liability of paying land revenue is attached to the 
rights acquired by the operation of S. 53, its 
revision which is also an incidental liability, can 
be ordered only under the code. An order revis¬ 
ing such revenue is thus appealable to the Board 
of Revenue which derives its jurisdiction in such 
cases from S. 6 of the Board of Revenue Act 
read with item No. 11 of its Schedule stating 
the powers and functions of the Board* 

(Bambazvale and Sanyal.) Bharat Vanasfati 
Products, Ltd., Akola, In re. 1949 N.L.I. 
559. 

-S. 53 —Rules under—Nature of—Duty of 

executive officers—Sale proclamation not published 
15 days before sale as required by R. 7 — Validity 
of sale. 

The Rules under S. 53 of the Berar Land 
Revenue Code are statutory rules. Executive Offi¬ 
cers are bound to comply strictly with the provi¬ 
sions of the Rules, and any discretion implicit in 
them must he used judicially and not arbitrarily 
or capriciously. A sale is invalid and liable to 
be set aside if the proclamation of the sale in the 
village in which the sale is held is not made 15 
days before the sale as required" by R. 7. (Jay c- 
ratnam.) Firozuddin Husnoddin, In re . 1949 N* 
L.J. 232. 

—--S. 55 (1) (d)— Lease granted by Provin¬ 

cial Government — Modification—Pozvcr of Com¬ 
missioner. 

The Provincial Government has not delegated 
its power to grant leases under S. 55 (1) (d), 
Berar Land Revenue Code, to the Commissioner. 
Lessees from Government hold in accordance with 
the terms of the grant, within the meaning of 
the Crown Grants Act. These terms are deter* 
mined by Government as lessor and are embodied 
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BERAR LAND REV. CODE (1928), S. 55. ,BERAR LAND REV. CODE (1928), S. 76. 

and to this was added a note that “it is not known 
how possession was secured.” 

Held, that although under S. 110 ( 6 ) of the 
Code an entry in the Record of Rights should be 


in the indenture. The Commissioner has no 
power to modify a special condition of the lease 
which the Provincial Government alone as lessor 
could. ( Bambawale and Sanyal.) Gangabai 
Mohta, In re. 1949 N.L.J. 465. 

-S. 55 (1) (d)— Temporary lease granted 

by Deputy Commissioner or Sub-Divisional Officer 
—Jurisdiction of Board of Revenue . 

Temporary leases of E class land are granted by 
Deputy Commissioners and Sub-Divisional Officers 
•as agents of the State Government. The terms 
and conditions are governed by a contract and 
not by statutory rules under S. 55 (1) ( d ) of 
the Berar Land Revenue Code. Any dispute 
•about these terms and conditions do not fall to be 
resolved by the Board. (Jayaratnam.) Trimbak- 
RAo v. Wasudeo. 1950 N.L.J. 172. 

--Ss. 58 (3) and 59 (1)— Powers of Deputy 

Commissioner—Sanction of lay out--Conditions 
not fulfilled —Locus standi to initiate proceeding. 

S. 58 (3), Berar Land Revenue Code, provides 
that in the case of land which is to be used as 
building sites conditions may be imposed “in 
order to secure that the dimensions, arrangement 
-and accessibility of the sites are adequate for the 
health or convenience of occupiers or are suitable 
to the locality”. S. 58 (3) read with S. 59 (1) 
of the code, gives adequate powers to the Deputy 
Commissioner to act in a case where the condi¬ 
tions imposed have not been fulfilled. Accessi- 


presumed to be true until the contrary was prov¬ 
ed, the Court could not ignore in the present case 
the implied doubt as to the title of the person 
in actual possession which was clearly shown by 
the entry itself and by the note accompanying it, 
and that in the circumstances of the case, action 
under S. 63 of the Code was inevitable. (Ranis - 
den, F.C.) Sheshrao Rajaramji v. Syed Sadu- 
i'iN. 1946 N.L.J. 647. 

•S. 72 (1)—' Ante-alienation tenant ’— Ten¬ 
ant paying enhanced rent by mistake—If pro¬ 
tected. 

S. 72 of the Berar Land Revenue Code confers 
a special and privileged status which can only be 
claimed by those who have in fact been paying 
the assessed rent over the requisite period. The 
payment of an enhanced rent due not to fraud but 
to the unilateral mistake of the tenant’s prede¬ 
cessors will not operate to give the tenant pro¬ 
tection under the section as an ante-alienation 
tenant. (Bose, J .) Mahomed Alimullakhan 
v. Maruti Janu. I.L.R. (1948) Nag. 73=A.I.' 
R. 1948 Nag. 404=1948 N.L.J. 458. 

•S. 73— Tenancy of antiquity — Commence- 


---— ----- went of tenancy unknown—Subsequent execution 

Dility here does not mean mere accessibility to of fresh lease—Effect of. 


persons living inside the survey number, but also 
t° persons of the locality. Under S 59 (1), 
it is the Deputy Commissioner who has to act 
and he can act on the information supplied by any 
person who is affected and who is prepared to 
take the trouble to bring such defaults to his 
notice. (Bambawale.) Wamankao v. Puru- 
shottam. 1949 N.L.J. 542. 

T—;—S. 59 (4)— Discretion of Deputy Com¬ 
missioner—Exercise of—Interference by Revenue 

Tribunal. 

The discretion conferred by S. 59 (4) of the 
Berar Land Revenue Code on the Deputy Com- 
*nissioner is absolute, and it is, therefore, all the 
*nore necessary that it should be used with great 
caution. The discretion certainly cannot be used 
Jo destroy rights or titles which may have accrued 
in property unless some indisputable public good 
Jjould thereby be served. When three lower 
Uourts concurrently hold that the discretion 
should not be exercised in favour of the appli¬ 
cant in respect of his complaint, the Revenue 
Tribunal would need the strongest justification 
interference. (Jayaratnam, F.C.) Nathmal 
Joharmal v. Ajijkhan. 1948 N.L.J. 364. 

Tj--Ss. 63 and 110 —Proceeding under S. 63 

Propriety—Last owner having no knozvn heirs 

m A a • a a a - - « 


Although the commencement of the period of a 
tenancy is not known, where a fresh lease came 
to be executed subsequently, the tenanev is not 
one of antiquity within the meaning of S. 73 of 
the Berar Land Revenue Code. The execution 
of a fresh lease imports a surrender of whatever 
kind of tenancy was in being on the date of the 
lease and commencement of a fresh one from that 
date, and that holds good even if the previous 
tenancy was of a permanent nature. (Bose, J.) 
Mahomed Alimullakhan v. Maruti Janu. 

I.L.R. (1948) Nag. 73=A.I.R. 1948 Nag. 404 
= 1948 N.L.J. 458. S 

S. 76 —Decree for ejectment—Decree not to 
be operative if defendant deposits arrears of rent 
before certain date—Appeal by defendant dismissed 
Appellate Court silent as to extension of time— 
Date of paynient, if postponed. 

The plaintiff obtained a decree of ejectment un¬ 
der S. 76 of the Berar Land Revenue Code. The 
decree, however, was not to be operative if the 
defendant deposited arrears of rent on or before a 
certain date. The defendant unsuccessfully ap¬ 
pealed to the District Court and that Court ex- 
tended the time for paj’ment up to a certain date. 
Ine (kfend^t preferred a second appeal to the 

•p *■—f — -— t Nigh Court which was dismissed and no mention 

Person in actual possession entered in Record of was made of any extension of time within which 
■Rights as “occupant on the strength of possesr the decree would be of no effect if the arrears 
—Note added to this entry that “it is not “ 


known how possession was secured. 

In a proceedings under S. 63 of the Berar 
I^nd Revenue Code, it was found that the last 
pwner had no known heirs and that the person 
*n-actual possession was entered in the Record of 
lights as “occupant on the strength of possession” 


of rent were paid. The defendant deposited the 
airears within two months of the decree of the 
High Court and more than two years after the 
expiry of the time fixed for payment by the Dis¬ 
trict Court. The plaintiff ignored this deposit, 
applied for execution of the decree and obtained 
possession. On an application by the judgment- 
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debtor under S. 47. C.P.Code, asking to be res¬ 
tored to possession on the ground, that he was 
entitled to make the deposit within two months of 
the date of the decree in the High Court. 

Held, that there was no statutory obligation un¬ 
der S. 76 of the Berar Land Revenue Code on 
the appellate Court to fix a fresh date for pay¬ 
ment, and as the High Court was silent as to 
any extension of the period of time, the date of 
payment was not postponed, and that the mere 
filing of the appeal did not have the effect of 
extending time. ( Grille, CJ.) J air am Nagoji v. 
Khaja Obedulla. I.L.R. (1946) Nag. 925= 
A.I.R. 1947 Nag. 81=227 I.C. 34=1946 N.L. 
J. 483. 

-Ss. Ill and 192—Correction of entry in 

Record of Rights—Suit for—Jurisdiction of Civil 
Court. [See Q.D. 1941-1945 Vol. I, Col. 381.] 
Vishwanathappa v. Kedarnath. I.L.R. (1945) 
Nag. 1003=222 I.C. 336=1946 Nag. (Rul.) 
66 . 

--S. 129— Order conferring right of way on 

''dkurd'—Destruction of standing trees—Pozoer of 
Revenue Court to order. 

A right of way on a “dhura” secured by a per¬ 
son under an order under S. 129 of the Berar 
Land Revenue Code is subject to all the other 
rights of the owners of the “dhura” on the land 
including trees standing on it. The trees, there¬ 
fore, cannot be touched by him and the Revenue 
Courts have no powers to order their destruction. 

( Jayaratnam, F.C.) Sadasheo Rajaram v. 

Narayan Ramji. 1948 N.L.J. 178. 

-Ss. 140 and 157 —Sale proceedings 

against dead person — Validity—Duty of Revenue 
Officers. 

The Revenue Officers concerned are charged 
with a duty to administer the Berar Land 
Revenue Code and to sell the property of the 
defaulter in accordance with that law. The sale 
thus made would be a judicial sale though not a 
sale made by a Court. The Revenue Officer can 
have no jurisdiction to sell the property of a 
person who does not figure as a defaulter in pro¬ 
ceedings before him. Sale proceedings started 
against a dead person who was not even an occu- < 
pant cannot under any provision of law be binding f 
on the recorded occupant. Such a sale is a j 
nullity and need not be set aside under S. 157 (2) 1 

of the Code. {Deo, J.) Wasudeo v. Namdeo 
Ganpatrao. 1950 N.L.J. 441. j 

-Ss. 146 and 159— Scope and applicability — t 

Objection to jurisdiction of'Court to sell. t 

An objection which sets up a claim to the pro- p 
perty which is proceeded against and challenges u 
the jurisdiction of the Court to sell the property to c 
liquidate some one else’s debt, falls under S. 146 s' 
of the Berar Land Revenue Code, and the remedy / 
of the aggrieved party under cl. (2) of that sec- - 
tion is by way of a civil suit. But proceedings J 
under Ss. 155-159 of the Code do not challenge 
a Court’s jurisdiction to sell a certain property fi 
for the realisation of dues recoverable under the p 
Code. Although the proviso to S. 159 empowers I. 
a Deputy Commissioner to set aside a sale suo n 
motu, or on grounds other than those alleged in a: 
any application, this discretion clearly is cxerds- b 
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5 - able when a sale which has been held is a valid 
is sale which conforms to the law in every respect 
>f and cannot, therefore, be set aside unless the 
Deputy Commissioner has these discretionary 
1- powers. {Jayaratnam, F.C.) Ghasiram v 
n Hari Baban. 1948 N.L.J. 153. 

~~ —S. 155— -Interest of applicant in property 
0 sold pending adjudication in civil Court—Revenue 
Court, if justified in not confirming sale, 
r T There is no provision in S. 155 of the Berar 
Land Revenue Code, whereby disputed claims under 
that section can be referred fo a civil Court. 

- But the rejection of a claim leads to the irrevo- 
• cable confirmation of the sale, with the passing 
of title to a stranger. The admission of the 
! claim merely restores the status quo, and if the 
claim is denied by the defaulter the claimant can 
I seek his remedy in civil Court while the property 
is still intact. Where there are strong prima 
1 facte grounds for holding that the applicant under 
S. 155 of the Code has an interest in the property 
s jld and he has already brought his claims before 
the civil Court for adjudication, the Revenue 
Court will be fully justified in staying it,s hands 
bv not confirming the sale. {Jayaratnam, F.C.\ 
Krishnarao V. Balkisandas. 1948 N.L.J. 51L 

—— Ss. 155 (1) and 157 (2)— Revenue Sale - 
betting aside of—Right of reversitmer. 

A reversioner is not entitled to make the neces¬ 
sary deposit under S. 155, Berar Land Revenue 
Code, and have a sale held on default by a widow 
in payment of arrears of revenue set aside. The 
words “or holding an interest therein by virtue 
of a title acquired before such sale” occurring in 
S. 155 (1) of the Code do not include rever- 
sioners. The remedy of a reversioner alleging 
that there was fraud, is in the Civil Courts under 
S. 157 (2) of the Code. ( Jayaratnam .) 
Pralhad v. Shankar. 1950 N.L.J. 149. 

• 159 and 24 — Irregularities in publics 
tion of sale proclamation—Substantial injury to- 
debtor — Sale, if liable to be set aside. 

Failure to post the proclamation of sale at the 
places prescribed in S. 24 of the Berar Land- 
Revenue Code is alone sufficient to render the 
sale void. Where in addition to this there are 
other serious irregularities, vis., non-piention of 
the time at which the sale is to be held, endorse¬ 
ment about service of processes made not by the 
peon or by the patch sale list wrongU stating that 
land sold belongs to a person other than the debtor,, 
the cumulative effect of all the irregularities is- 
to cause substantial injury to the debtor. The 
proviso to S. 159 of the Code gives wide powers- 
to Revenue Officer to set aside a sale and the 
case is eminently a fit one in which that power 
should he exercised. {Bamhawale.) Namdeo v. 
Abhiman. 1950 N.L.J. 14. 

~Z 7 S. 159, proviso —Order confirming sale — 
Review — Legality. 

A Sub-Divisional Officer (who is empowered 
for this purpose as a Deputy Commissioner) has 
power under the proviso to S. 159 of the Berar 
Land Revenue Code to set aside a sale if he “has- 
reason to think that the sale ought to be set* 
aside' notwithstanding that no application has- 
been made under S. 155 or S. 156 and after 
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recording his reasons in writing “at any time 
before making an order confirming the sale”. 
The words “before making an order” mean, in 
such a case, “instead of making an order”; and 
for sufficient reasons he can, even after confirma¬ 
tion, go back on that order in review, as if the 
sale had not been confirmed. ( Ramsden, F.C.) 
Girdharilal v. Namdeo. 1947 N.L.J. 78. 

-S. 159, proviso —Scope and effect. 

It is a mistake to view the provisions of S. 159 
or the Berar Land Revenue Code—the substantive 
clause and the proviso—as set in opposition to, or 
conflicting with, each other. “The true principle 
undoubtedly is, that the sound interpretation and 
meaning of the statute, on a view of the enacting 
clause,' saving clause, and proviso, taken and con¬ 
strued together, is to prevail.” In other words, 
all the relevant provisions should be read together 
and, if so construed together, the result is as fol¬ 
lows, even if all the mandatory provisions relating 
to the publication 'and conduct of the sale, the 
raising of objections, etc., have been complied with, 
still if the case falls within the four corners of the 
proviso, the sale may be set aside, if the Deputy 
Commissioner or higher authority is satisfied that 
it ought to be set aside. The real and the only 
limitation on the use of the proviso is that the 
Deputy Commissioner must have reason to sup¬ 
pose that the sale ought to he set aside. That 
reason must be sound and valid and any tendency 
to override the mandatory provisions of the law 
without sufficient cause would be severely dis¬ 
couraged by the Courts. ( Rau, F.C.) Raghu v. 
Waman. 1946 N.L.J. 31. 

“-S. 159, proviso— Setting aside sale — 

When justified. 

The proviso to S. 159 of the Berar Land Re¬ 
venue Code is not intended to enable officers to 
set aside sales on merely suppositious and specu¬ 
lative grounds. Only exceptional circumstances 
justify the exercise of the extraordinary 
powers conferred by the proviso. Where none 
such exist, the first half of S. 159 enjoining that 
the sale shall be confirmed comes into operation. 
(Rau, F.C.) Vithal v. Abdul Wahab. 1946 N. 
L.J. 41 . 

-Ss. 173, 177 and 54— Joint family pro¬ 
perty—Mortgage by manager for necessity — Fore¬ 
closure decree—Members losing all interest in 
whole of survey number—If entitled to pre-empt. 

Under Ss. 173 and 177 Yead with S. 54 of the 
Berar Land Revenue Code, a person seeking the 
n ght to pre-empt must have an interest in the 
survey number. If he has parted with that in¬ 
terest or if his interest has been parted with 
authority by another, he ceases to be a co-occu- 
pant and has, therefore, no right of pre-emption. 
Where, therefore, a field belonging to a joint 
Uindu family is mortgaged by the manager of the 
family for family necessity, and in a suit on 
that mortgage a final decree for foreclosure which 
binding on all the other members is passed, 
other members who have lost all interest in 
ye whole of the survey number because of that 
decree can no longer be considered co-occupants 
therefore have no right of pre-emption, that 
*ight being conferred under the Code only upon 
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persons who remain co-occupants despite the tran- 
fer sought to be pre-empted. I.L.R. (1944) 
Nag. 848, approved. I.L.R. (1942) Nag. 325,. 
Expl. (Bose, C.J.) Gyandeo Kunbi v. Brijlal 
Agarwal. I.L.R. (1949) Nag. 901=1949 N.L. 
J. 351=A.I.R. 1949 Nag. 339. 

—--Ss. 173 and 179— Occupants having un¬ 

divided interest in survey number—Whether can 
exercise right of pre-emption jointly and claim 
priority on strength of their joint interest. 

The basic principle of pre-emption under the 
Berar Land Revenue Code is that it is an indi¬ 
vidual right of an occupant and can be exercised 
by him for himself and in his own right. It is 
not a joint right in favour of several occupants 
and cannot be exercised by them jointly and in 
joint interest even though the interest which they 
hold in the survey number may be undivided. Two 
or more occupants cannot thus form a group and 
exercise the right of pre-emption jointly and can¬ 
not claim priority on the strength of their joint 
interest in the survey number. It is therefore 
that S. 173 of the Code has declared a person 
having the right of an occupant jointly with others 
to be an occupant so that, if he desires, he may be 
able to exercise the right of pre-emption for him¬ 
self . The Code does not permit a decree for pre¬ 
emption being passed in favour of more persons 
than one, as is clear from S. 179 (2). ( Padhye , 

J.) Mahadeo Vyankati v. Abbasbhal. I.L. 
R. (1947) Nag. 599=A.I.R. 1948 Nag. 134= 
1947 N.L.J. 452. 

Ss. 173, 176 and 183— “Person”—Hindu 
coparcenary—Transfer of portion of coparcenary 
property by father-manager for binding purpose — 
Minor son, if entitled to pre-emption. 

A Hindu coparcenary or undivided family, so 
long as it functions as such, must be regarded as 
but one entity covered by the expression “person” 
mentioned in S. 173 of the Berar Land Revenue 
Code. Though in that section a special definition 
for the purpose of Ch. XIV has been given to 
enlarge the definition of “occupant” given earlier 
in S. 54, a consideration of the other sections 
would show that the result of S. 173, is not to 
make every member of an undivided Hindu 
family which owns a survey number or a sub¬ 
division or a portion of either an occupant. So, 
where the coparcenary or the undivided family 
owns a survey number or a portion of it, it is 
the family or the coparcenary which has the right 
of an occupant either in its sole right or jointly 
with . another. As the entire coparcenary or 
undivided family is one occupant when a transfer 
is effected which is binding on the coparcenary or 
the family, no member of the coparcenary or of 
the family merely by virtue of such membership 
can be regarded as the other occupant entitled ta 
pre-empt. So, if the father-manager sells a 
portion of the coparcenary property by a valid 
sale binding on his minor son's interest therein, 
the minor son has no right of pre-emption. 
Where, however, the karta or other coparcener 
cannot be held to be transferring the property of 
the entire coparcenary as such but is to be re¬ 
garded as effecting only a transfer of his own 
undivided interest, different considerations may 
arise. I.L.R. (1942) Nag. 325, overruled. 
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(Hetn eon, A.C.J., Kaushaletidra Rao and Deo , 
JJ.) Ratwlai. v. Ashok. I.L.R. (1950) 
Nag. 726=5 D.L.R. Nag. 194=A.I.R. 1950 
Nag. 259=1950 N.L.J. 404 (F.B.). 

-Ss. 173 to 186 —Provisions relating to 

pre-emption—If exhaustive. 

Chapter XIV of the Bcrar Land Revenue Code 
contains the provisions relating to pre-emption. 
Whatever be the origin and the basis of the law 
of pre-emption in Berar, S. 174 (1) emphasises 
that the rights conferred by the chapter are to be 
enforceable only in the wanner and to the extent 
provided in that chapter. So the Code is ex¬ 
haustive with respect to matters about which it 
makes provision. (Hidayatullah and Rao , JJ.) 
Govindsa v. Sk. Ism Air.. I.L.R. (1949) Nag. 
953=A.I.R. 1950 Nag. 22=1950 N.L.J. 1. 

---S. 174— Plaintiff — Pre-emptor selling field 

which entitled him to pre-emption, after Appel¬ 
late Court’s decree and before deposit of pre¬ 
emption price—Right of pre-emption—If lost. 

For the plaintiff pre-emptor to succeed, he must 
establish his right <0 pre-empt, at the time when 
the sale took place, at the time when the suit j 
is brought and at the time of the decision of the I 
suit in the trial Court. It matters little whether 
that Court actually dismisses or decrees his suit. 
If, therefore, the plaintiff sells the field which en¬ 
titled him to sue for pre-emption after the Ap¬ 
pellate Court's decree in his favour and before 
the deposit of the pre-emption price, he docs not 
lo^e his right of pre-emption. 45 A. 709, foil. 

( Mangalmurthi, J.) Mahomed Kuan Iai.al 

Khan v. Sheikh Hussain. I.L.R. (1949) Nag 
696= A.I.R. 1949 Nag. 358=1949 N.L.J. 386. 

-S. 174 (3 )—Party having prior claim to 

pre-empt taking active part in bringino about sale 
—Right of pre-emption, if extinguished. 

The fact that a party having a prior claim to 
pre-empt has taken an active part in bringing 
about the sale, docs not raise a presumption of 
waiver of his right of pre-emption. Even if he 
has agreed in writing to tiie sale before it was 
made, his right of pre-emption would nor be 
■extinguished if another person who lias an in- 
fenor right of pre-emption refuses his consent 
to the sale, as is clear from the proviso to S. 174 
(3) of the >Berar Land Revenue Code. There is ' 
therefore no N reason why an implied consent not ! 
in writing should be more effective than a con¬ 
sent in writing. (Pollock, J.) I< \zi Syfd 

Kariruddin v. Mr. Mfhfkunnisa Recam. I.L 
R. 1947 Nag. 341=230 I.C. 471 = A.I.R. 1948 
Nag. 19=1947 N.L.J. 230. ' 

-S. 174 (3 )—Scope and effect—Right of t 

pre-emption—Ij can be waived after its accrual. s 
Under S. 174 (3) of the Berar Land Re\ Time s 
Code, right of pre-emption will not arise if there a 
is written consent prior to the sale. This provi- t 
sion does not affect the application of the general h 
rude of estoppel and waiver after the right, of n 
pre-emption has accrued. There is nothing in a 
the code which prevents a pre-emptor from waiv- ( 
ing his right of pre-emption after it has arisen. A 
4 Luck. 421 (P.C.), ref. to. (.S cn,J.) Mathura = 
Das v. Onkak. I.L.R. (1949) Nag. 771=4 D. I 
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L.R. (Nag.) 189= A.I .R. 1949 Nag. 587=1949 
N.L.J. 468. 

-—S. 174 (4)— Co-occupant’s suit for pre¬ 
emption—If can be defeated by another co-occup¬ 
ant with superior right of pre-emption purchasing 
the property from the stranger purchaser. 

A field was held by three occupants. A, B and 
his nephew C. B sold 2 acres out of the field by 
t wo sales to X, a' stranger, whom he put in posses¬ 
sion. K filed a suit against A* for pre-emption 
of the two acres. While the suit was pending 
A sold the land to C who then contended that he 
had a superior right oT pre-emption as he was 
more nearly related to B, which he exercised 

and therefore the suit cannot be maintained against 
him. 


Held, the suit could not by virtue of S. 174 
(4) of the Berar Land Revenue Code be defeat¬ 
ed by a subsequent sale of the interest of the 
vendee to another co-occupant even if such co- 
1 occupant had equal or preferential right of pre- 
j emption. The right, of pre-emption cannot be 
pleaded by way of defence. The lawful course 
open to C was to file a suit as required by S. 
174 ( 1 ) on the basis of B’s original sale to X 
and not by raising a defence on the basis of 
re-acquisition of the interest from the stranger 
purchaser. (.Vi yogi, J.) Krishnabai v. 

Madukhar Sitaram Deshmukh Maratha. I. 
L.R. (1946) Nag. 758=225 I.C. 276=1946 N. 
L.J. 463=A.I.R. 1946 Nag. 367. 

. 8 s. 176 and 180— Xoticc to co-occuPant 
mentioning price and name of purchaser—Co¬ 
occupant not complying with it—Actual sale in 
favour of different person and for higher price— 
Co-occupant, if loses right of pre-emption . 

All that is necessary to be mentioned by the 
co-occupant in his notice under S. 176 (1) of the 
Berar Land Revenue Code is his intention to sell 
his interest and the price at which he is willing 
to sell. There is no statutory obligation cast 
upon the co-occupant to specify the person in 
whose favour he proposes to sell and in the ab¬ 
sence of such a statutory obligation, it is quite 
open to him to sell the property to a person not 
named in the notice, if the co-occupant on whom 
the notice is served does not comply with it. If 
the sale is made within a reasonable time after 
the notice for a consideration which is not less 
than that mentioned in it, the co-occupant on 
whom the notice is served loses his right of pre¬ 
emption. If the vendor chooses to accommodate 
the vendee by agreeing to the payment of con¬ 
sideration in instalments, there is no reason to 
suppose that the vendee has paid a smaller 
amount. The provisions of S. 180 read with 
those of S. 176 of the Code cannot be construed 
to mean that the actual sale, which the occupant 
makes, must, be in favour of the same person 

1C sa ™ e pricc as mentioned in the notice. 
(/ ollock and Shcvdc, JJ J) Dnyandeo Kisan v. 

101 !, iVV IA T nKKAN - I L R * <W8) Nag. 820 
-1«M8 N I j. 399=A.I.R. J949 Nag. 116=4 
D.L.R. (Nag.) 62. 
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S. 176 —Sale executed pursuant to decree 


for specific performance of contract of sale- 
Pre-emption right, if arises. 

A right of pre-emption arises in the case of a 
sale executed in pursuance of a decree for specific 
performance of a contract of sale. Such a sale 
is the result of an act of parties, as the assist¬ 
ance of the Court is only sought to enforce the 
contract already arrived at between the parties. 
27 N.L.R. 392 and 1924 Nag. 327, foil. 4 N. 
L.R. 138 and 28 N.L.R. 11, Dist. (Sen, J.) 
Marotirao v. Sakharam. I.L.R. (1949) Nag. 
714=1949 N.L.J. 463=A.I.R. 1949 Nag. 342 
=4 D.L.R. (Nag.) 161. 

--Ss. 176 and 183— Sale in pursuance of 

decree based on award of arbitrator — If voluntary 
or involuntary—Right of pre-emption, if arises. 

An owner of a Survey number and his creditor 
referred their disputes to arbitration. A decree 
in terms of the award was passed after contest 
directing the execution of a sale-deed in respect 
<>f the survey number in favour of the creditor 
in satisfaction of his debt. The creditor ob¬ 
tained delivery of possession of the survey 
number through Court. A co-occupant of the 
survey number applied for pre-emption. 

Held, that the sale in the case did not flow 
trom any contract between the parties, that it 
was solely within the power of the arbitrator to 
determine the amount of debt due to the creditor 
■^d also to lay down the mode of satisfaction, 
^nd that in the circumstances the sale was in¬ 
voluntary and did not give rise to a right of pre¬ 
emption. 28 N.L.R. 11, rel. on. (Sen, J.) 
Jamnadas Ramgopal v. Ramchandra Man- 
saram. I.L.R. (1949) Nag. 746=4 D.L.R. 
(Nag.) 177=A.I.R. 1949 Nag. 365=1949 N. 
404. 

S'*. 177—Lahan-gahan mortgage — Mortga¬ 
gee obtaining foreclosure decree — If subject to 
Pre-emption by co-occupant. 

A lahan-gahan mortgage is a mortgage by 
conditional sale within the meaning of S. 177 
°i the Berar Land Revenue Code, even when a 
personal covenant is added, and a mortgagee who 
succeeds in obtaining a decree for foreclosure on 
such a mortgage is subject to the condition of 
Pre-emption by a co-occupant. The Transfer of 
roperty Act has no application to the pre-emp- 
mn chapter of the Berar Land Revenue Code, 
t >i^? e definition of “mortgage by conditional 
? e in that Act is not to be imported in the 
mterpretation of S. 177 of the Code. (Grille, C. 

* and Hidayatullah, J.) Jainarayan v. Moti- 
I.L.R. (1948) Nag. 327=2 D.L.R. 776 
-A.I.R. 1949 Nag. 34=1948 N.L.J. 195. 

^ -Ss. 177 and 183— Mortgage by conditional 
Mortgage giving mortgagee option of sell- 
9 °r foreclosing — If amounts to. 

A mortgage which confers on the mortgagee 
?? °Ption to sell or to .foreclose is a foreclosure 
°rtgage, particularly when the mortgagee elects 
treat it as such and forecloses. Such a mort- 
rnufet therefore he considered to be one by 
»*ti°nal sale within the meaning of Ss. 177 
183 of the Berar Land Revenue Code. 

Q? D .—25 , * 


BERAR,LAND REV. CODE (1928), S. 182. 

| (Vivian Bose, A.C.J. and Mudholkar, J .) 

1 Govardhan v. Muxharam. I.L.R. (1945) Na<* 
46o=4 D.L.R. (Nag.) 157=1949 N.L.J. 290‘ 
Ss. 182 and 183 — “Fair consideration ”— 
Determination of—Considerations. 

Under the Berar Land Revenue Code, the pre- 
emptor has to pay the “fair consideration" and 
not the market-value. The market-value is only 
relevant to determine the fair consideration. In 
arriving at a proper figure, it must be borne in 
mind that pre-emption is basicalley a right of 
substitution. The pre-emption is entitled to be 
sulsI? luted for he purchaser. If that is done 
then clearly all he has to do is to pav the price 
the purchaser was willing to pay. Where property 
is sold vifch the object of wipipg out old debts, 
then the consideration for pre-emption is not the 
nominal value of the debts, but the then market- 
value. ( Bose, J .) Gokuldas v. Namdeo. I L R 
(1946) Nag. 465=223 I.C. 570=1946 Nag’ 

(RuL) 13a= 19 46 N.L.J. 295=A. I. R. 1947 

Nag. 156. 

- —Ss. 182 (4) and 183 ( 2 )— il Fair co>nside- 
ration —Determination of—Market value—Rele¬ 
vancy. 

c ^Hfideration’’ contemplated by 

b. 182 (4), Berar Land Revenue Code, is not the 
same as the market-value, and the expression must 
, be construed similarly in S. 183 (2) of the Code, 
lne market-value, though not the criterion, is 
however relevant in determining the fair conside¬ 
ration. Pnma facie. the market-value is the fair 
consideration and it is for the party alleging that 
it is not so to plead and prove that there are 
| circumstances to suggest that it is not the fair 
consideration I L.R (1937) Nag. 469 and 
I.L.R. (1946) Nag. 465, referred to. (Sen, J.) 
Maruti Gajmalji Garde v. Amrit. I L R 
(1950) Nag. 39=5 D.L.R. (Nag.) 88 . 

—S. 182 (3 )—Notice under S. 175 served 
on pre-emptor—Limitation for suit—Transfer by 
vendor to third party subsequent to notice— 
Effect of. ' 

S. 182 (3) of the Berar Land Revenue Code Is 
unambiguous and mandatory. If a notice has 
been served on the pre-emptor in accordance with 
b. 175 of the Code, the period of limitation for 
a suit for pre-emption is two months from the 
date of such service. A pre-emptor after receipt 
of a notice is not concerned with the subsequent 
steps that the co-occupant may take. He must 
con form to the procedure laid down in S. 182 
( 2 ). The vendor cannot defeat his rights of 
pre-emption if he complies with S. 182 ( 2 ) The 
result of compliance is to keep alive the rights 
of pre-emption while non-compliance leads to loss 

?f J 1S P S ’ . transfer made by the vendor 
to a third party subsequent to the notice will be 
set aside if the pre-emptor has carried out the 

° bh ^* 10 " u ? de ^ S■ 176 (2) of the Code. 9 I. 
C. 333, Dist. (Sen, /.') Nana Raogi v. Babu- 
lal. I.L.R (1949) Nag. 761=4 D.L.R. 

r Na r g ' 3? =AJ - R - 1949 (Nag-) 341=1949 N. 

L.J. .505. 

• , 18 ?— Pre-emption suit—Scope of en- 

quiry—Plaintiff alleging that lease by vendor, re¬ 
cited in sale-deed is bogus and lessee is benamidar 
for Purchaser—Lessee, if necessary party. 
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If in a suit for pre-emption under S. 183 of 
the Berar Land Revenue Code, the plaintili 
alleges that the recital in the sale-deed regarding 
a lease deed executed by the vendor is untrue, 
ami is introduced by the vendee with a view to 
defeating the rights of the pre-emptor, that the 
lease is bogus and that the purchaser himself 
is in possession the lessee being merely a bena- 
midar, tfie Court has jurisdiction to hold an 
inquiry into the genuineness or otherwise of the 
lease-deed in the suit itself instead of driving the 
plaintiff to another suit. Inasmuch as the 
lessee is a necessary party to sucli an inquiry, 
the plaintiff is entitled to join him as a party. 

( Puranik, J .) Marutirao Govindarao v. Nath- 
mai. Jodiiraj. I.L.R. (1947) Nag. 124=229 
I.C. 513=1947 Nag. (Rul.) 127=A.I.R. 1947 
Nag. 229=1947 N.L.J. 120. 

——Ss. 183 and 176— Auction sale of surrey 
number belonging to Co-operative Bank — Accep¬ 
tance of highest bid—No 1 sale-deed executed — 
Purchaser executing lease-deed — Transaction—If 
amounts to sale—Right of pre-emption—If arises 
— Co-operative Societies Act, S. 18. 

A survey number belonging to a Co-operative 
Bank was advertised for sale by auction and the 
highest bid was accepted. The Registrar of 
Co-operative Societies approved of the sale. 
Everything necessary for the completion of a 
sale was done except the drawing up, signing and 
registering of a sale-deed. But after that, instead 
of executing a sale-deed, the purchaser executed 
what he called a “lease deed” in favour of the 
Bank whereby he undertook to pay the price in 
six equal yearly instalments, and obtained posses¬ 
sion of the field. A co-occupant of the survey I 
number sued for pre-emption alleging that the 
so-called lease was a mere blind and that the 
transaction was in reality an oral sale. 

Held Though there could be an oral sale 
for the purposes of S. 176 of the Berar Land 
Revenue Code, such a sale was precluded in the 
present case because the Bank, being an incorpo¬ 
rated body, could not conduct an oral transaction. 
In the absence of any special rule, in the consti¬ 
tution of the Bank, the only way in which a 
transfer could be effected by it was by a resolu¬ 
tion and the affixing of the seal to the deed. 
Living persons could of course be authorised to 
act on its behalf if its constitution so permitted 
and those persons could make oral sales provided 
that lay within the ambit of their authority, but 
no such auhority was established in the present 
case. In the circumstances the transaction could 
not be called a transfer by sale within the meaning 
of S. 176 and, therefore, no right of pre-emption 
arose under S. 183 of the Code. S. 176 only 
applied when there 'was an actual sale and a 
mere agreement to sell was not enough even when 
there was a right to specific performance. (Bose 
and Hidayatullah, //.) Onkar Laxman v. 
Namdeo Bhagwan. I.L.R. (1949) Nag. 699=5 
D.L.R. (Nag.) 19=1949 N.L.J. 422. 

-—S. 183— Right of pre-emption—When arises 

—Fictitious sale-deed—If gives rise to such 
right. 


According to the scheme of the Berar Land 
Revenue Code, only a bilateral transaction such as 
sale, mortgage, lease and exchange gi\es rise to 
a right of pre-emption in favour of a co-occupant* 
a unilateral transaction such as gift does not give 
rise to such a right. Moreover, in order to give 
rise to a right of pre-emption under S. 183 of the 
Code, what is necessary* is a transfer of right 
in the property which is the subject-matter of a 
^uit for pre-emption. There is no transfer of 
right in the property in the case of a fictitious or 
sham transaction. The title to the nroperty re¬ 
mains where it WcS, that is, in the alleged vendor 
in spite of such, a fictitious sale-deed aid no right 
of pre-emption can arise as long as the title re¬ 
mains in the original holder. Under S. 183, a 
pre-emptor is substituted in place of the purchaser 
which necessarily neans that he gets that title in 
the property which the purchaser got by virtue of 
the transaction in his favour. The pre-emption 
would be infructuo’is and the pre-emptor would 
get no title in property if he pre-empts the alleged 
purchaser in whose favour an entire 1 / sham or 
a fictitious sale-deed was executed by the original 
holder. As the law stands it is not the mere ex¬ 
istence of a sale-deed which gives rise to a 
right of pre-emption but it is the transfer of in¬ 
terest in the property which can only be effected 
by a genuine and valid transaction. ( Padhye, J.) 

Kisanlal v. Bhika Gangaram. I.L.R. (1948) 
Nag. 474=A.I.R. 1948 N. 171=2 D.L.R. 478 
=1947 N.L.J. 521. 


. -• w • -w / -011*1 j ur yft 

eruption- Oral consent of pre-emptor given befor< 

sale— If defeats suit—Plea of estoppel— Purchaser 
if can set up. 

Tn a suit under S. 183, Berar Land Revemi 
( ode, oral consent of the pre-emptor given befor 
the sale cannot defeat the right of pre-emption 
1 lie code provides two ways in which the intend 
mg purchaser can assure himself that the righ 
ot pre-emption would not be exercised. He ma; 
either secure the prior written consent of all th 
occupants of the survey number as required b; 
- . 1/4 (3) or insist that the vendor shall serve ; 
notice under S. 176 (1) read with S. 175. I 
instead of following either of the courses provid 
ed by the Code the intending purchaser approache 
the pre-emptor direct and is content with his ora 
consent, he is proceeding on a path of his owl 
choice. The insistence on consent in writing i 
to avoid uncertainty involved in the determinate 
ot doubtful pleas of oral consent based on con 
nicting and possibly perjured testimony. Th 
egislaturc took pains to evolve a system whicl 

Vn'i? re( t S>’ ' v ^ eliminate delays, doubts an 
1 lfliculties. To hold oral consent given before 

sale a sufficient defence to a claim of pre-emptio: 

would be to encourage the disregard of the syster 

introduced by the Code without securing an 
corresponding gain. 

The purchaser who settles his bargain with th 
vendor and buys property relying on the prio 
assurance of the pre-emptor that he will not pre 
empt cannot successfully set up the plea 
estoppel in a suit under S. 183 of the Code, 
pre-emptor who, even before an agreement of s; 
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assures the purchaser that the former will not 
pre-empt, is not making any representation about 
any fact, but is making a representation of his 
present intention not to do something de futuro , 
which is revocable. A representation of inten¬ 
tion, true or false, cannot give rise to estoppel. 

13 R. 256 (P.C.) and A.I.R. 1937 Nag. 400, 
referred to. ( Hidayatullah and Rao, JJ.) 
Govindsa v. Sk. Ismail. I.L.R. (1949) Nag. 
933=A.I.R. 1950 Nag. 22=1950 N.L.J. 1. 

- —S. 183 —Suit for pre-emption—Person 

having right suing jointly with stranger — Stran¬ 
gers claim subsequently withdrawn — Preemptor’s 
right, if forfeited. 

Where a person having a right of pre-emption 
sues jointly with a stranger not having such right, 
and the stranger's claim is withdrawn or sought 
to be withdrawn, the person having the right of 
pre-emption does not forfeit his right. The mere 
association of a stranger with him is not sufficient 
to nullify entirely his claim. 28 P.R. No. 83 
p. 338 approved. ( Grille, CJ. ) Fakira Pandu v. 
Narayandas. I.L.R. (1949) Nag. 350=4 D. 

L.R. (Nag.) 124=A.I.R. 1949 Nag. 344=1949 
N.L.J. 107. 


’Ss. 183 and 174— Suit for, pre-emption — 
Purchaser of property after accrual of pre¬ 
emption right, joined as party—If entitled to 
appeal—C. P. Code. S. 96. 

! .A person who has purchased property after the 
right of pre-emption has accrued to the pre- 
emptor, if made a party to the suit for pre- 
emption, has locus standi to file an appeal against 
he decision of the Court and challenge the price 
ot pre-emption fixed by it. Since S. 96, C. P. 
'" 0( k» makes every original decree appealable, the 
purchaser who is adversely affected by the decree 
/^ g kt appeal. There is nothing in S. 
A/ 4 (4), Berar Land Revenue Code, which 'takes 
away from such purchaser this right. ( Mud- 

J •) Gulabchand v. Doma. I;L.R. 
Nag. 776=5 D.L.R. (Nag.) 48=A.I.R. 
195 0 Nag. 61=1949 N.L.J. 544. 

7 —S. 183— Transfer contemplated by — Sale of 

P ar t of mortgaged property in full satisfaction of 
Mortgage debt as scaled down by Debt Concilia- 
ion Board—If gives rise to right of pre-emption 
~~\p ce °f pre-emption. 

A sale of a part of the mortgaged property in 
av ° ur -°f the mortgagee in full satisfaction of the 
hiortgagc debt as scaled down by the Debt Con¬ 
flation Board, is a transfer of the kind contem- 
S. 183 of the Berar Land Revenue Code, 
‘Jd gives rise to a right of pre-emption. 1941 
j^L.J. 623, foil. 1 L. 109 and 18 I.C. 957, 

For purposes of pre-emption, the market value 
J? the property is the amount of the debt as scaled 
down and not its paper value. I.L.R. ( 1946 ) 
^ a g. 465, ref. to. {Bose and Sen, JJ.) Kashin- 
JSath Appa v. Ramjl Nanaji. I.L.R. (1949) 
Na S- 625=1949 N.L.J. 285. 

S. 183— Unrecorded occupant—Right to 

re-emption. 

fh S, 183 of the Berar Land Revenue Code, 
ah?« an t does v not merely mean recorded occupant, 
30(1 all the other occupants in the survey-num- 
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ber” have a right to pre-empt the interest trans- 
■ ferred whether they are recorded occupants or not. 

( Mangalnmrthi , J .) Vithu v. Thakurdas. 

! I-L.R. (1949) Nag. 307=A.I.R. 1949 Nag. 414 
| =1949 N.L.J. 398. 

—--S. 194 ( 2 ) (g)—Mahar ki Rules, R. 2— 

Village Mahar—Eligibility of woman. 
j The appointment of a mahar has to be made in 
accordance with the custom of village subject to 
the provisions of R. 2 of the Maharki Rules 
framed under S. 194 (2) (g) of the Berar Land 
! Revenue Code. According to R. 2, a woman is 
not eligible for the post of a village mahar. She 
j cannot, therefore, either be appointed to work as 
village mahar or can have the right of appoint¬ 
ing a substitute. (Bambazvale .) Bani v. 

, Marya. 1950 N.L.J. 225. 

-S. 194 (2) (g )—Rules under — Rr. 4 and 5 

I —Order of Tahsildar regarding appointment of 
mahar— Appeal, revision and review. 

An order passed by the Tahsildar, whether 
under R. 4 when the patel does not make an ap¬ 
pointment within one month of the vacancy oc¬ 
curring and the Tahsildar appoints a mahar dir¬ 
ectly, or under R. 5 when on receiving the patel's 
report intimating an appointment he revises^the 
appointment so made suo m.otu or on*an application 
made revises or maintains such aft appointment, 
is an original order passed under the rules by a 
“revenue officer”. The order so passed, can, rfShere- 
fore, not only be reviewed by that officer but an 
appeal or a revision will also lie against it. 194S 
N.L.J. 59, overruled. (Bambawal&and sanyal.) 
Motiram v. Mahadeo, *1949 N^L.J. 556. : 

—--S. 194 ( 2 ) (g )—Rules under — R. 5 —A pi 

pointment of Kamdar Mahar—Order of Tahsil -i 
dar-r-Whether may be contested before Revenue 
Tribunal—Government of India Act, S. 296 ( 1 ). 

A Kamdar Mahar, although he has certain cus¬ 
tomary rights to appointment is a paid servant of 
Government, whose appointment is made by the 
Patel of the village subject to the control of the 
Tahsildar acting in his executive capacity of a 
Revenue Officer and not as a Revenue Court. A 
Patel, not being a Revenue Officer, does not ini¬ 
tiate a ■ revenue case when he appoints a Kamdar 
Mahar and any subsequent orders or proceedings 
founded on such an order cannot contain an “ori¬ 
ginal order” such as is contemplated in S. 32 ( 1 ) 
of the Berar Land Revenue Code. In this view 
of the matter the Tahsildar's order under R. 5 
of the rules made under S. 194 (2) (g) of the 
Code must be regarded as final and cannot be 
contested before the Revenue Tribunal. This 
Tribunal has jurisdiction under S. 296 (1) of 
the Government of India Act to entertain appeals 
cr revise decisions in revenue cases only. (Jaya- 
ratnam, F.C.) Maruti Mankya v. Tukaram: 
Pacho. 1948 N.L.J. 59. 

; S. 494 ( 2 ) (g )—Rules under — R. 8— Ap¬ 
pointment of Kamdar Mahar. 

It is not merely the custom of the village, but 
aii established custom which has to be taken into 
account in appointing Kamdar Mahars ( Jaya - 
ratnam, F.C.) Maruti Mankya v Tukapam 
R ac.ho. 1948 N.L.J. 59. 
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BERAR PATELS AND PATWARIS LAW 
(1900) — Cases decided after 1905 — Principle of 
res judicata —Applicability. 

it cannot be held that patelki cases decided alter 
the publication of the Resolution of 19J5 should n -t 
be reopr.’.ed, no matter how wrong th' decisions 
may be. The principle of res judirata as ordi- 
rarily understood and as laid down in S. 11, C.P. 
Code, is not applicable in its entirety to the Patels 
and Patwaris Law. The view that judicial de¬ 
cisions take effect-from the date on which they are 
given and do not have retrospective effect is incor¬ 
rect. The theory in respect of overruled decisions 
is, not that overruled decisions made law, which 
is changed by the later decision, hut that the 
earlier decisions, being a mistake, never were the 
law, but that the law is and has always been 
as expounded in the later decision. 19*3 N.L.J. 
289, 294 and 562, overruled. (Burton, Pin and 
Rau, F.C .) Gulabrao v. Mahadeo. 1946 N.L. 
J. 59. 

- Patelki proceedings — Principle of res 

judicata —Relaxation in applications. 

The relaxation of the rigid application of the 
principle of res judicata in patella proceedings 
does not mean that all rejected, random or hypo¬ 
thetical claims should be admitted as genuine and 
previous orders and decisions in favour of other 
parties completely ignored. ( Jayaratnam, F.C.) 
Govinda Amrit v. Waghu Shripat. 1948 N.L. 
J. 390. 

- Patelki succession case—Previous decision 

regarding seniority of branch —Res judicata— Prin¬ 
ciple, when may be relaxed. 

If a previous decision in a patelki succession 
case on an issue in regard to the seniority of a 
branch taken on a genealogical tree was erroneous 
and not in accordance with facts, there can be 
no objection to a full investigation of the matter 
on a later occasion when that tree is relied on by 
a party. But the decision previously taken must 
be patently erroneous on the face of it, or the 
subsequent evidence produced must/prove that the 
evidence previously relied on was based on inhe¬ 
rently unreliable or mistaken data. If the con¬ 
tention could have been raised on the previous 
occasion when there was a possibility of securing 
reliable evidence in regard to it, the case is not 
one in which the general principle of res judicata 
can be relaxed. (Jayaratnam, F.C.) Manchit 
Rao Daulat Rao v. Subrao. 1947 N.L.J. 
601. 

- Revenue Court--Power of ravin, —C. P. 

Code, S. 114 and O. 47, R. 1. 

The Berar Patels and Patwaris Law does not 
piovide for review. Therefore a review appli¬ 
cation before a Revenue Court, is admissible only 
under the provisions of S. 114 and O. 47, R. 1, 
C. P. Cede. Under these provisions n; review 
can lie if the applicant bases his case on a decision 
in the Civil Court secured subsequent to the pas¬ 
sing of the order of the Revenue Court. (Pemba- 
vale and Sanyal .) Viihu v. Laxman. 1949 
N.L.J. 532. 

-S. 4-A —Appointment of substitute Pat- 

wri — Duration of appointment. 


BERAR PAT. AND PATW. LAW (1900), 

S. 5. 

The appointment of a substitute Fafvari under 
c . 4-A of the Berar p atels and Patwaris Law 
is not for b's life but for tne life of the malik. 
Rule XII (1) must be rea' 1 »s referring to the 
life of a malik. (Brave, F.C.) Vis iKU Ganesh 
Sunder*. o. 1947 NT. J. 416 

-S. 5— Appointment of patel—Long term 

officiation in junior branch—!/ jives latte* pres- 
iriptive right to exclusion of senior bran-h. 

When there is no socc’h; waiver on the r>art 

• * 

cf members cf the senior branch, kng tcim ofh- 
C’ation in the junior branch give the latter a 
prescriptive and total right to the pateUi to »he 
excliysoin >£ the senior branch 1 '*<6 N.L J. 
126, ref. to. (Bambawaie. ) Madhukar 
Pamrao t\ Trimbak Pandurang. 1949 N.L.T. 
461. 

-S. 5— Division of watan — Permissibility. 

It is well settled that a watan (Cannot be divided 
except with the consent of the parties. (Burton 
and Rau, F.C.) Vyankatesh v. Vishnu. 1946 
N.L.J. 297. 

-S. 5— Patelki cases — Doctrine of res ju¬ 
dicata— How far applicable. 

The doctrine of res judicata, as understood and 
applied in the Civil Courts, is not applicable in 
its entirety to certain classes of Patelki succes¬ 
sion cases. A previous adverse decision, like any 
decision, must rest on two things, (a) the facts 
and (b) the underlying principle, namely the 
ratio decidendi in the case. If a decision had 
been previously based on the facts in dispute 
between two families who were constantly con¬ 
testing the succession to a Patelki it is clear that 
that decision, based as it was on questions of fact 
; relating to that Patelki, cannot be subsequently 
revised except on very exceptional grounds. The 
decision on questions of fact is binding on the 
parties and operates as res judicata between them 
or their successors in the sense in which the rule 
is understood in civil law. It is recognised that 
Government is, in a sense, a third party in Patelki 
succession cases. But in so far as the facts arc 
concerned, Government is not a party. In 
Patelki succession cases two principal considera¬ 
tions constitute the ratio decidendi of the decisions. 
The first may be termed the legal reason which 
is based on the law or rules or instructions having 
the force of law which govern Patelki appoint¬ 
ments. The second is public policy, administra¬ 
tive or political. The doctrine of res judicata 
cannot in the nature of things apply to the ratio 
decidendi of old decisions in Patelki succession 
cases, because public policy in a matter which so 
intimately affects . village administration must 
change with changing times and circumstances 
according to the needs of administration. Rules 
cr instructions may have spent themselves. Gov¬ 
ernment which, in the background of these cases, 
is the third party cannot therefore be held bound 
.y any argument based on the analogy of res 
judicata because the principle can have no appli¬ 
cation in the circumstances stated, and also be¬ 
cause there are three parties interested in the, 
cause in different ways. The Revenue Tribunal 
will therefore consider itself, free to revise pre¬ 
vious decisions when the ratio decidendi of those 
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decisions in later succession cases have ceased to 
have force or validity. But an adverse decision 
still remains an adverse decision, and may have 
operated over a long period of time and created a 
position so firm that it cannot be lightly broken 
up. Public policy or equity may demand that 
that decision should be carried through. Facts 
must therefore receive procedence over theory. 
Jn each case the weight of conflicting considera¬ 
tions must be carefully assessed. ( Jayaratnam, 
F.C.) Yeshwanta v. Namdeo. 1948 N.L.J. 

200 . 

-S. 5— Patelki succession case —Locus 

standi of legal rep es^nlctive of deceased Patel. 

A Patel holds office for life and a Patella office 
is not property. With the Patel's death succes¬ 
sion to the office ope\s out afresh. As the 
V/atan belongs to the family as a whole and not 
to an individual a legal representative of a deceas¬ 
ed Patel has no locus standi as such in a Patelki 
succession case. X Jayaratnam, F.C.) Sesharao 
Janrao v. Rustam. 1948 N.L.J. 180. 

-• S . 5— Succession to Patwari watan office 
—Adoption of daughter’s son among Maharash¬ 
tra Brahmins of Berar—Revenue Court, if may 
recognise its validity. 

The Revenue Court can, subject to the decision 
of Civil Court, recognise the validity of the 
adoption of a daughter's son among the Maha¬ 
rashtra Brahmin community of Berar, for pur¬ 
poses of succession to a patwari watan office. 
(Jayaratnam, F.C.) Laxman Devidas v. 
Harihar Gangadhar. 1948 N.L.J. 381. 

-Ss. 5 (3) (a) and (b) and 16— Scope 

and Effect . 

The provisions of S. 5 (3) (a) and (b) of 
the Patels and Patwaris Law are not entirely dis¬ 
turbed by S. 16, but only to the extent that the 
claims of the lineal descendants and coparceners 
of the dismissed officer may be disregarded by the 
Deputy Commissioner. The right of the re¬ 
gaining members of the family for appointment 
in preference to outsider is not affected, and will 
be governed by the provisions of S. 5 (3) (a) 
and ( b) of the Law. ( Bambawcle .) Kisan 
Hari v. Wasudeo Govind. 1949 N.L.J. 446. 

--^S. 5 (3) (a)— Succession to patelki office 

—Datiputra of deceased patel. 

S. 5 (3) (a) of the Patels and Patvrari Law 
speaks of “the law of inheritance” applicable to 
the family. As the dasiputra of a deceased patel 
js in law his heir, he is entitled to succeed him 
in preference to the nephews of the deceased. 
(Jayaratnam , F.C.) Mahadeo Vsrnor.A v. Gu- 
tAP. Rao Vishwanath. 1948 N.L.J. 76. 

7 -S. 5 ( 3 ) (c )—“Male relative of the late 

incumbent” — Interpretation. 


r ihe words "male relative of the late incum¬ 
bent" in S. 5 ( 3 ) ( c) of the Berar Patels and 
Patwaris Law, must be interpreted to mean just 
^hat they say, viz., a male relative according to 
the law of interitance applicable to the family. 
(Burton, F.C.) Renukabai v. Vyankatesh. 

1945 N.L.J. 595. 

{-- 6— Applicability—Kata village in Basim 

Wuq of A kola District. 


f 


BERAR PAT. AND PATW. LAW (1900), 
S. 6 -A. . 

Kata village in Basim taluq of Akola District 
is a Palampat village and, therefore, the provisions 
of S. 6 of the Berar Patels and Patwari Law 
would apply to the appointment of the malik patel 
of that village. ( Bambawale .) Rajaram v. 
Gulabrao. 1950 N.L.J. 53. 

-S. 6 — Appointment of patel—Discretion of 

Jahgirdar 

The jahgirdar is the proprietor (though not 
absolute proprietor) of his village and the law 
intends that as such he should have some dis¬ 
cretion in the matter of the appointment of the 
patel of his village, lie is not bound to appoint 
the next man in succession to the late incum¬ 
bent if he can satisfy the Deputy Commissioner 
that there are good grounds for passing him over; 
he* can then nominate another member of the 
watan family. {Rau, F.C.) Khwaja Ghulam 
Dastagir v. Pandurang. 1946 N.L.J. 50. 

-S. 6 — Palampatdar — Whether malik pat¬ 
wari of village. 

S. 6 of the Patels and Patwaris law is self- 
contained so far as Palampat villages are con¬ 
cerned. The Palampatdar makes his nomination 
under that section in his capacity as Palampatdar 
and not as malik patwari of the village.. He may 
in common parlance be malik of the village but 
he is not the watandar malik patwari of the vil¬ 
lage. ( Jayaratnam, F.C.) Dattatraya Jai- 
krishna V. B. T. Deshpande. 1948 N.L.J. 
62 . 

-S. 6— Patwari’s emoluments—Liability of 

all co-sharers. 

A patwari’s emoluments are in the nature of 
village expenses, and all co-sharers must share 
these expenses in the same way as they share in 
the profits of the village. The village expenses 
cannot be saddled on a single co-sharer simply 
because he has been appointed certificate-holder. 
{Jayaratnam.) Mahadeo v. Gunwant. 1949 N. 
L.J. 324. 

-S. 6 (1) and (2)— Jagirdari village — 

Certificate-holder—If automatically becomes patel 
—Removal of permanent patel—Right of nezv 
certificate-holder. 

S. 6 (I) of the Berar Patels and Patwaris Law 
contemplates that the Jagirdar (♦.*.), the certi¬ 
ficate-holder nominates the patel on the occur¬ 
rence of a vacancy. A certificate-holder, by 
virtue of that position only, cannot automatically 
become patel. He can nominate himself, and 
after inquiry he may be appointed patel. 

A permanent patel appointed under S. 6 (2) 
of the Law can only be removed for misconduct. 
A new certificate-holder cannot, on his appoint¬ 
ment, claim to have him removed. {Jayaratnam.) 
Vithoba Sakharam v. Syed Sujauddtn. v949 
N.L.J. 388. 

-^-S. 6 -A —Malik and Patel losing liis rights 

in village—Right of his substitute to continue in 
office. 

The difference between an Izara village held in 
proprietary right and one held in Patelship right 
is clear. The latter corresponds to a khalsa vil¬ 
lage with special provisions relating to the nomi¬ 
nation of the Patel by co-sharers. In a proprie¬ 
tary village similar provision exists when there 
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are co-sharers but the nominee or sole proprietor 
has a dual capacity. His position is very analo¬ 
gous to that of a latnbardar in a C. P. village. 
Although there arc no express provisions The 
RulesJmpfy that the position of “Malik and 
Patel in a proprietary Izara vilage is inseparable. 
A Malik and Patel is entitled to alienate his 
village and his rights in the village are liable to 
be attached and sold or foreclosed as in a Mal- 
guzari village in the C. P. He cannot therefore 
retain one right and lose the other. A substitute 
nominated by ;he “Malik and P/tei” cannot con¬ 
tinue to hold office atter the “Malik ai.d Patel” 
loses his entire rights in the village. On a 
succession in the office of “Malik and Patel” it 
is open to the new “Malik and Patel” to retain 
the substitute in office or to appoint a deputy 
of h |s own choice subject to the approval of the 
ialuqa Officer. (Jayaratnam, F.C.) Amirbi <■ 
Jsaliram Daulatrao. 1948 N.L.J. 174. 

— S r—Appointment of Patel—Patelki 

™ tan , shar fd by several families—Right to 

Provide ojficiators Custom—Previous decision 
ties judicata. 

Though a watan is capable of being shared by 
the several sub-divisions of a single family or bv 
several families the right to provide officiators 
is the sole privilege of the sub-division of the 
family or of the family which received recogni- 
tion for the purpose at the commencement of the 
Lntish Administration in the Hyderabad 
ssigned Districts and this recognition is the 
nucleus of the custom according to which all 
appointments to the office will have to be made. 

I he law does not contemplate giving to all per- 
sons entitled to a share in the watan the right 
tc officiate or to their families the right to pro¬ 
vide officiators. A previous decision on facts 
a, to the right of a particular family to provide 
officiators operates as res judicata, if it is not 
erroneous and no evidence is adduced in suh- 

Whirr t +w es i t .°. incIicat<i that the evidence on 
which that decision was based was inherently 

incorrect or unlawful. (Jayaratnam ) G\N”\t 
Balkrishna. 1949 N.L.J. 495. 

Appointment of fate/—Selection of 

y /vr ii/iitov _ * a i . . . - J 
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of a rightful or just claim to succeed to Patelki 
office. Where a representative of a junior branch 
has kept alive the claim for over half a century, 
that branch has a greater claim to recognition.' 

S'Tr” 1 ' Prabhakar v - Gulabrao! 

# 

-S. 7 —Claim abandoned for 50 years _ 

Attempt at revival—If should he viewed with 
caution. 

Failure jto press a claim by not appealing 
against adverse orders, or failure, even, to put 
lorward a claim owing to adventitious circum¬ 
stances may not entirely extinguish that claim, 
but if the history of the patelki shows that a de^ 
batable claim had been virtually abandoned over 
a period of nearly fifty years it is only just to 
the other interests concerned in the patelki that 
any attempt by persons, professing to belong to 
other branches of the family, to revive such a 
claim should be viewed with considerable caution. 
(Jayaratnam, F.C.) Namdeo Raoji v. Rnro.\o 
1948 NT.J. 499. ? 

“ 7^* ^ Combined patelki and patwaripan — 

Rotation betiveen two families—Proper arranoc- 
ment. 

. A. watan is always regarded as impartible and 
it cannot be partitioned by the revenue authorities 
without reference to the parties concerned. 
A here in the case of a combined patelki and 
patwaripan rotation is ordered between the two 
branches of the watan family. The best and 
most appropriate method of working the rotation 
1S * arran gement by which during each term 

ot officiation one claimant is patel and the other 
patwari,.their positions being interchanged every 
ten years. This will ensure smooth working, 
because both parties know that they wilt have to 
exchange places at the beginning of the next 
decade. ( Greenfield and Ran, F.C.) Uttamrao 
*" Vishwasrao. 1946 N.L.J. 70. 

S. 7 Death of person in office without 


7 , e . • m .. J — Elation Of 

branch °lt { Unl0r , brancI l approval of senior 

branch—If bars claim of senior branch for ever 

he selection of a representative of a junior 
brand! to the patelki on the ground that the 
senior branch could not at the time produce a 
qualified representative does not bar * claim of 
he senior branch at the occurrence or the nc't 
vacancy. It is well-known law that, o : ,c.- things 
being equal, seniority should prevail. An act 
ol fraternal piety or self-effacement on the part 
of a member of the senior branch in supporting 
tfie claim of a member of junior branch on prior 
occasions when vacancy occurred, cannot be re¬ 
garded as a formal waiver of the claim of 
himself and his descendants for ever. (Ran f 

Devidas v ' Naravan Rao. 1045 N.L.T 
• * 


77 ?—Appointment of patet— Seniority 

'f conclusive evidence of rightful claim. 
Seniority is not by itself conclusive evidence 


J • rs • . t in UJLIUC icunV 

neir—Scheme of rotation—If comes to an end. 

If a person in office dies without a visible or 
apparent heir who could take his place in the 
scheme of rotation, the scheme of rotation ceases 
lo exist. There is no provision in the Patels 
and Patwaris Law which provides for a scheme 
of rotation being kept alive or being considered 
lo he kept alive indefinitely to provide for the 
possible contingency of an heir being available 
or being made available at a later date. (Burton, 
i -. L .) Wasudeo v. Maphao. 1945 N.L.J. 560. 

T—~ S - J—Enquiry into claim of family to 
rotation Failure to move Resident in revision 
against prior adverse order—Value o* 

In an enquiry into the claim of a family to rota¬ 
tion m the office of patelki, weight should not be 

r?\ C -a ? * a fal ur . e of . t,le family to move the 
Resident to exercise his revisional powers against 

a Previous adverse order of the Commissioner. 
A distinction should be drawn between the 
fai urc o exercise a right of appeal, and the 
faihare to move a higher Court in revision. In 
tbe tormer case there is a definite right of which 
no use has been made. In the latter, the appli¬ 
cant has no right even to have his application 
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considered. ( Greenfield, R.A .) Bapuji v. Ram- 
chandra. 1945 N.L.J. 567. 

-S. 7— Patelki succession — Rotation claim 

by collateral ^descendants made after 
30 years of single officiations . 

In a rotation claim which has been raised after 
single officiations spread over a period of nearly 
30 years, collateral descendants of original offi- 
ciators are hardly entitled to serious considera¬ 
tion. They may never, in any event, have been 
entitled to succeed to their collateral ancestors. 
Direct descendants are in an entirely different 
position because they would seek to revive a right 
which can be traced directly upwards. A col¬ 
lateral’s claim cannot be subjected to verification, 
because the claim, even if it existed at the top, 
may very well have been broken at several points 
on line of descent and may have never existed at 
some points or may have ceased to be tenable 
at some other point. It would be a farce to in¬ 
troduce rotation between two units vaguely con¬ 
nected collaterally with the original officiators. 
Rotation must mean revival of a state of things 
which in actual fact had concrete existence in 
the past, by bringing back into the picture replicas 
of those who held office then. ( Jayaratnam, F. 
C . ) Gangaram v. Laxman. 1948 N.L.J. 526 

-S. 7 (1) — Order appointing patwari based 

on misconception—When can be reconsidered — 
Principle of res judicata. 

Although the principle of res judicata does not 
apply in its entirety to cases under the Patels and 
Patwaris Law, the Tribunal is always reluctant to 
unsettle previous decisions. It will not interfere 
with an order appointing a person as a patwari 
for life under S. 7 (1) of the Patels and Patwaris 
Law, although it is based on a misconception of 
fact and law, when it has not been set aside in 
appeal or revision and has been in force for 
ten years. The proper course is to wait till a 
permanent vacancy occurs either by his death or 
otherwise. (Button and Rau, F.C.) Vyankatesh 
v. Vishnu. 1946 N.L.J. 297. 

-S. 8 (1), Proviso (5)— Substitute Pat¬ 
wari appointed for 'life—If can be granted 
leave to take up another appointment—Deputy 
Commissioner transferring him to another post — 
Malik, if can seek his removal. 

The proviso to S. 8 (1) of the Patels and 
Patwaris Law which contemplates the grant of 
leave up to a maximum period of one year applies 
by virtue of the provision of S. 8 (5) to substi¬ 
tute patwaris appointed for life under Rule XII 
(1) . But it would be stretching the meaning of 
the words in the proviso "temporarily unable to 
perform his duties personally” to an illogical 
extent to grant leave to a patwari in order to 
enable him to take up another appointment. The 
Deputy Commissioner has therefore, no authority 
to transfer a substitute patwari to another post 
■unless he resigned from the post of substitute 
patwari. The Malik cannot, however, take ad¬ 
vantage of the Deputy Commissioner’s mistake and 
seek his removal from a post to which he was 
appointed for life. ( Jayaratnam, F.C.) Venkat 
Deorao v. Pandurang. 1948 N.L.J. 570. 


BERAR PAT. AND PATW. LAW (1900), 
S. 16. 

--S. 8 (3) and (4) and Rule XII (iii>— 

Appointment of substituted patel—Period of service 
—.Patel obtaining declaration that he is unfit for 
further personal service owing to “infirmity of 
mind and body”. 

Under S. 8 (3) of the Berar Patels and Pat¬ 
waris Law, a malik patel can be declared unfit for 
further personal service owing to "infirmity of 
mind and body”. The words "infirmity of mind and 
body” clearly convey the meaning that the person 
so afflicted has become disabled to work in person 
for the rest of his life. If a malik patel obtains 
a declaration that he is unfit for further personal 
service on the ground of infirmity of mind and 
body, and nominates his substitute, he cannot sub¬ 
sequently seek to remove that substitute on the 
ground that he has become fit to discharge his 
duties. A declaration once made is final and 
irrevocable, and a patel who applies to be relieved 
from personal service on the ground of infirmity 
of mind and body must obviously "intend to do so 
for the rest of his life. The provision of Rule 
XII (iii) were never intended to apply to any 
one who had been declared to have become dis¬ 
abled by infirmity of mind or body” to perform 
the duties of patel. ( Jayaratnam ) Narayan v. 
Kesho. 1949 N.L.J. 249. 

-S. 14— Patelki Watan — Scheme of rota¬ 
tion—Permanent forfeiture of title of one of 
participating families—Effect of—Their rights, if 
pass to other families in full. 

When rotation is introduced in a village there 
is no division of the watan. What is recognised 
is the evenly balanced claims of two or more 
families, or of two or more sub-divisions of a 
family, to the equal participation in the fruits of 
the watan. The watan is one and indivisible. It 
is obvious that if one of the participating families 
is wiped out by permanent forfeiture under 
S. 14, Berar Patels and Patwaris Law, the other 
or others is simply left in full enjoyment of the 
fruits of the watan. There is no such thing as 
half a patelki watan. There can be half enjoy¬ 
ment of a whole watan, but there is no such thing 
as full enjoyment of half a watan, because the 
conception of a watan does not contemplate the 
existence if a truncated watan. ( Jayaratnam .) 
Waman v. Namdeo. 1950 N.L.J. 210. 

- S. 16 and R. 28— Appointment of tem¬ 
porary substitute patel—Need for consulting 
malik patel. 

S ; 16 of the Berar Patels and Patwaris Law 
applies to all temporary vacancies whether of a 
malik patel or patwari or of a substitute patel or 
patwari . R. XXVIII of the rules framed under 
the Berar Patels and Patwaris 'Law gives powers 
even to the Tahsildar in the absence of instruc¬ 
tions from the Deputy Commissioner to appoint 
a patel or patwari temporarily so that the village 
work may not suffer. Though it would be better 
to consult the malik patel before appointing a 
temporary substitute patel, the fact that he was 
not formally consulted is not an irregularity 
which would vitiate the proceedings. ( Bamba- 
wale.) Onkar Sampat v. Deo Rao Vithoba. 

1950 N.L.J. 276. 
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S. 21 and R. X— Appointment of substi¬ 
tute P erson belonging to different rotatory 
branch—Preferential claim over outsider nomi¬ 
nated by Malik. 

A person belonging: to a rotatory branch of a 
Patelki family cannot claim to work as substitute 
of an unqualified Malik of the other rotatory 
branch in preference to an outsider nominated by 
the Mahk. So long as rotation exists the two 
tranches are distinct entities and a member of one 
6ranch cannot claim to officiate as substitute in 
. vacancy reserved for the other branch on the 
ground ^ that he belongs to the parent watan 
"family’ . For instance, a Malik of one branch 
cannot nominate a substitute from the other 
branch when a qualified member of his own branch 
is available. Similarly when no qualified member 
of his own branch is available, he is entitled to 
nominate an outsider of his choice. The fact 
that there is rotation is a "special reason’’ within 
the meaning of those words in R. 10 to reject the 
claim of a member of the parent family, but of a 
different rotatory branch, in favour of a nominee 
of the Malik of other branch even though the 
nominee may be an outsider. ( Jayaratnam .) 

Mahadeo Rajaram v. Nathu. 1950 N.L.L 
156. 

rr n S - 21—Rules under, R. 11— Appointment 
pf iQtzvari Survey and Manual—Meed for pass - 
ing. 

R. 11 requiring a patwari to qualify in Manual 
and Survey comes into operation only after his 
appointment. (Ba?nbawale.) Trimbak v 
Nilkanthrao. 1950 N.L.J. 214. 

BERAR REVENUE BOOK CIRCULAR 14 

Lana acquired by Government subsequently relin¬ 
quished and settled—Appeal to Tribunal—If lies. 

. No appeal lies to the Revenue Tribunal in a case 
in which land acquired by Government is subse¬ 
quently relinquished and settled under the instruc¬ 
tions contained in Berar Revenue Book Circular 
1-4. ( Jayaratnam , F.C.) Rambhau Punjati v. 
Shaha Murali. 1948 N.L.J. 63. 

BHOPAL (COURTS) ORDINANCE 

(1950), S. 46 (3) —Existing Civil Court — 
Meaning. 

The term "Existing Civil Court” in S. 46 (3) 
of the Bhopal (Courts) Ordinance means Courts 
other than the High Court of Bhopal as provided 
in S. 44 of the Ordinance. Therefore only 
those existing rights are saved which are created 
in the form of a right to appeal from an order or 
decree passed by any Court other than the High 
Court of Bhopal. Where the decree appealed 
against is that of a single Judge of the Bhopal 
High Court, S.. 46 (3) of the Ordinance would 
not apply. (Tribeni Saran, AJ.C.) Madar Bax 
- Sheikh Hashim. 5 D.L.R. Bhopal 6 

BIHAR ACTS, ETC. 

Abolition of Zamindaries Act (XVIII 
of 1948). 

Abolition of Zamindaries (Repeal) Act 
(IX of 1950). 

Agricultural Income-tax Act (VII of 
1938). 

Agricultural Income-tax Amendment 
Act (IV of 1944). 
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BIHAR ACTS, ETC. 

Bakasht Disputes Settlement Act (XIII 
of 1947). 

Buildings (Lease, Rent and Eviction) 
Control Act (III of 1947). 

(Chota Nagpur and Sonthal Parganas 
District Validating) Regulation (I of 
1941) and (IV of 1942). 

(And Orissa) Co-operative Societies Act 
(VI of 1935). 

Cotton Cloth Control Order (1943). 

Cotton and Yarn Dealers Licensing and 
Control Order. 


Court of Wards Act (IX of 1879). 

Court of Wards Manual (1941). 
Criminal Law (Industrial Area) Amend¬ 
ment Act (1943). 

District Board Electoral Rules (1937). 
Essential Foodgrains (Possession and 
Storage) Order, (1943). 

Essential Articles Control (Temporary 
Powers) Ordinance (1946). 


Excise Act. 
Excise Manual. 


(And Orissa) Food and Drugs Adulte¬ 
ration Act (II of 1919). 

Foodgrains Control Order (1942). 

(And Orissa) General Clauses Act 
(1917). 


Hindu Women’s Right to Property (Ex¬ 
tension to Agricultural Land) Act (VI 
of 1942). 


House Rent Control Order (1942). 

Kerosene Oil Control Order (1948). 

(And Orissa) Local Self-Government 
Act, (III of 1885). 

Maintenance and Restoration of Order 
(Indemnity) Act (III of 1943). 

Maintenance of Public Order Act (V of 
1947).. 

Maintenance of Public Order Ordinance- 
(IV of 1949). 

Money Lenders Act (III of 1938). 

Money-Lenders (Regulation of Tran¬ 
sactions) Act (VII of 1939). 

(And Orissa) Municipal Act (VII of 
1922). 

(And Orissa) Natural Calamities Act 
(I of 1934). 

Paper Dealers Licensing Order (1945). 

Prevention of Food Adulteration Act 
(V of 1948). 

Preventive Detention Ordinance (II of 
1950). 

Private Forests Act. 

Private Irrigation Works Act (V of 
1922). 

(And Orissa) Public Demands Recovery 
Act (IV of 1914). 

Public Security Measures Act (VI of 
1947). 

Regulation (III of 1872). 

Rent Control and Eviction Act (fll of 
1947).. 

Restoration of Bakasht Land and Re¬ 
duction of Arrears of Rent Act (IX 
of 1938). 

Sales-Tax Act (VI of 1946). 
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BIHAR ACTS ETC. 

Sales-Tax Rules (1944). 

Surcharge on Court-Fees Act (XXV of 
1948. 

Tenancy Act (VIII of 1885). 

(And Orissa) Village Administration 
Act (III of 1922). 

Village Collective Responsibility Act 
(VI of 1943). 

BIHAR ABOLITION OF ZAMINDARIES 
ACT (XVIII OF 1948)—Scope—Suit to 
declare invalid and for injunction to prevent it 
being brought into force—Maintainability after 
repeal of Act. See Bihar Abolition of Zamin- 
daries Repealing Act, 1950. 5 D.L.R. (Pat.) 
113. 

BIHAR ABOLITION OF ZAMINDARIES 
REPEALING ACT (IX OF 1950)— Scope— 
If ultra vires— Suit instituted before Act to de¬ 
clare Bihar Abolition of Zamindaries Act, 1948, 
unconstitutional and for injunction — Maintainabi¬ 
lity after Act IX of 1950— Principles—Government 
of India Act (1935), S. 107— Applicability. 

It is true that an unconstitutional law has no 
validity whatever and that rights which it may 
purport to take away from individuals continue to 
exist to the same extent as they would have 
existed if the law had never been enacted. On 
the other hand a law is not an unconstitutional 
law unless and until it has been so decided by 
judicial tribunal competent to pronounce on its 
■validity. Unless and until a question as to its 
validity is directly raised and a Court 
has no option but to decide it, the Courts must 
proceed on the assumption that the law is a valid 
law. When the impugned law is, however, 
repealed by an Act before the Courts decide upon 
its validity, the position is as if the repealed Act 
does not exist and it is unnecessary to pronounce 
on its validity or otherwise, unless the repeal¬ 
ing Act itself is invalid. The effect of a valid 
repeal is as if it never existed except as to 
transactions past and closed. The Act being no 
longer in the statute book, no judicial interven¬ 
tion is called for with regard to something which 
does not exist. 

The Bihar Abolition of Zamindaries Repealing 
Act (1950) is infra vires the Provincial Legisla¬ 
ture; and the effect is that the Government of 
Bihar is debarred from taking any action under 
the Abolition of Zamindaries Act, 1948, which is 
repealed. That being so, the question as to 
whether the Abolition Act of 1948, was or was 
not an unconstitutional law becomes a question of 
purely academic interest. A suit for a declara¬ 
tion that the Bihar Abolition of Zamindaries Act, 
1948, was an invalid and unconstitutional law and 
lor an injunction restraining the Government of 
Bihar from bringing it into operation, instituted 
by a Zamindar before the coming into operation 
of that Act, becomes unnecessary on the passing 
of the Bihar Abolition of Zamindaries Repealing 
Act, 1950, since the latter Act deprives the plain¬ 
tiff of his cause of action on which he has sued, 
and the suit has therefore to be dismissed on 
that ground. 

It cannot be said that the Repealing Act of 
1950 is null and void because the legislative body 
or authority which has purported to repeal the 

Q,.D .—26 
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Act of 1948, is not the same as that which enacted 
that Act. On the other hand the Legislature 
which has repealed the earlier Act is the same 
legislature as enacted it, namely, the legislature 
consisting of His Majesty and of the Bihar 
Legislative Assembly and the Bihar Legislative 
Council. Assent to the Bihar Abolition of 
Zamindaries Act, 1948, was of course given by 
the Governor-General, while assent, to the 
Repealing Act of 1950, was given by the Governor 
of Bihar only. It does not, however, follow that 
the criterion or test as to whether a law is or is 
not constitutional is to see whether it has been 
assented to in the name of His Majesty by the 
one representative of His Majesty (the 
Governor-General) or the other representative 
(the Governor). In each case the criterion is 
and must be whether the provincial law deals 
with a matter enumerated in the concurrent legis¬ 
lative list and, if so, whether it contains any 
provision repugnant to the provisions of an 
earlier Dominion law or an existing law with 
regard to that matter. 

S. 107, Government of India Act, 1935, does 
not apply when there is no repugnancy. The 
Repealing Act of 1950, does not create any 
repugnancy; on the other hand it removes the 
repugnancy, if any, created by the earlier Aboli¬ 
tion Act, 1948, the latter Act itself not being 
either a Dominion law or an existing law as 
defined in S. 311. The absence of the assent of 
the Governor-General to the Repealing Act of 
1950, does not therefore invalidate that Act which 
has been enacted by the proper legislative autho¬ 
rity of the Province, namely, the two chambers 
and His Majesty represented by the Governor. 
(Shearer and Das, JJ.) Kameshwar Singh v. 
Province of Bihar. 29 Pat. 252=5 D.L.R. 
(Pat.) 113=31 P.L.T. 113. 

BIHAR AGRICULTURAL INCOME-TAX 
ACT (VII OF 1938), S. 2 (a )— Agricultural 
income—Purchase of holding by assessee in exe¬ 
cution of his rent decree—Purchase price — 
Whether income received ' by assessee. 

If the assessee in execution of his decree for 
arrears of rent puts the tenant's holding up to sale 
and purchases it himself, setting off the purchase 
price against the decretal dues, the effect of this 
transaction is not merely to increase his capital 
assets. Notionally the assessee receives the pur¬ 
chase price of the holding and with that money 
purchases the holding. In these circumstances, 
the entire sum must be held to be income received 
by the assessee. Not the whole of it, however, 
is agricultural income. Interest on arrears of rent 
does not fall within the definition of agricultural 
income. ( Agarwala , C .J. and Meredith , J.) 
Ram Ranbijaya Prasad Singh v. Province of 
Bihar. A.I.R. 1950 Pat. 76. 

-^-S. 2 (a )—Agricultural income—Rent dis¬ 
tribution and mutation fee—Damages recovered 
from trespassers — Assessability. 

Amounts received by an assessee as rent distri¬ 
bution fee and mutation fee on the transfer of a 
part of the holding must be included in the 
assessable income of the assessee under the Bihar 
Agricultural Income-tax Act, because they are 
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agricultural income. Similarly amounts received 
by the assessee as damages against trespasses in 
•wrongful possession of portions of his land also 
constitute assessable income under the Act. (Ma- 
nohar Lull, Meredith and Shearer, JJ.) Province 
of Bihar v. Maharani Janki Kuer. 26 Pat. 
12-1 = (1947) I.T.R. 360=231 I.C. 325=A.I.R. 
1947 Pat. 279=13 B.R. 532 (S.B.). 

*-S. 2 (a)—“Agricultural income”—Trust 

created by assessee in respect of estate for liqui¬ 
dation of debts—Assessee also member of Board 
of trustees—Income applicable to discharge of 
debts—If agricultural income in hands of asses¬ 
see. See Bihar Agricultural Income-tax Act, 
S. 11. (1947) I.T.R. 477. 

--S. 2 (a) (1)— Applicability — Sale of hold¬ 
ing for arrears of rent and costs—Resettlement 
, of lands with denants or stranger—Liability of 
landlord to assessment—Extent of. 

Where a landlord obtains a decree for arrears 
of rent for agricultural land and purchases the 
holding himself in execution of the decree and 
then re-settles the land either with the old tenant 
or with a new one for ekactly what was due from 
the old tenant plus cost, if it is found that in the 
assessment year any particular sum lias been 
realised or deemed to be realised by the sale, ihen 
that amount, after a proper deduction for costs, 
must be held to be taxable as agricultural income; 
but if on the other hand the particular sum is found 
to be salami received on account of the settlement 
with the tenant or the stranger, then that amount 
will not be taxable. ( Manohar Lall and Mere¬ 
dith, JJ.) Province of Bihar v. Maharani 
Janki Kuer. 1949 I.T.R. 170=A.I.R. 1949 
Pat. 486. 

-~S. 2 (a) (1 )—Arrears of rent and cess 

and interest—Decree for—Execution sale — Pur¬ 
chase of holding by landlcb y d—If receipt of agri¬ 
cultural income- -Interest on arrears—Character 
of. 

Where the assessee landlord obtains a decree 
‘/or arrears of rent and cess in respect of agri¬ 
cultural lands and interest thereon, and in execu¬ 
tion therefor brings the tenant’s holding to sale 
and purchases the holding himself at the sale, it 
must be held that he receives agricultural income 
to the extent to which the amount of the decree 
represents rent and cess, but not to the extent of 
the interest on the arrears. Interest on arrears 

of rent is not agricultural income as defined in 
the Act. 

It cannot be said the assessee bv the purchase 
of the holding is only in receipt of capital assets 
and not in receipt of income. (Agarwala, C.J. 
and Meredith, J .) Ram R an Vitaya Prasad 
Singh v. Province of Bihar. 1940 I T R 
164. 

— -S. 2 (a)— Crop* raised by assessee but not 

sold in year of assessment—Determination ot 

value. ' 

Where die assessee himself cultivates the land 
and raises crops on it but does not sell them 
in the year of assessment, and the market price 
of the crops varies from time to time during the 
period that he retains them owing to changes in 
the market rate, the value of the crops must be 
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determined by the assessing authority by the 
average rate and not tvv the controlled rate which 
prevailed at the time the crops were 
harvested. ( Agarwala , C.J. and Meredith , /.) 
Ram Ranbijaya Prasad Singh v. Province of 
Bihar. A.I.R. 1950 Pat. 76. 

-S. 2 (a) (1)— “Malikhana”—If agricul¬ 
tural income liable to assessment. 

Income received as malikhana and paid by 
Government under Regulation VII of 1882, is not 
agricultural income assessable to tax under Bihar 
Act VII of 1938, unless it is established that it 
is rent, or income derived from land or that the 
land in respect of which the payment was under¬ 
taken is being used for agricultural purposes 
( 1948) I.T.R. 330, appl. and foil.; 7 W.R. 
336; 9 W.R. 102; 10 W.R. 302; 12 W.R. 498; 
10 Cal. 1112; 8 C.L.J. 300; 51 All. 439; 50 
Cal. 322; 62 I.A. 207; (1940) I.T.R. 378, ref. 

( Agarwala, C.J. and Meredith, /.) Maharaja 
Pratap Singh Bahadur v. Province of Bihar. 
27 Pat. 1018=A.I.R. 1950 Pat. 86=1949 I.T. 

R. 102 . 

- -S. 2 (a) (1)— Salami—If agricultural 

income. 

Salami cannot be treated as agricultural income 
unless the Agricultural Income-tax Ofiicer can 
find definite facts establishing it to be such income. 
W here the assessee landlord is taxed on the de¬ 
cretal amount (arrears of rent) deemed to be 
realised by him when lie himself purchases the 
holding in execution if he settles the holding upon 
Salami equal to the decree-amount then to tax 
him over again on the same amount as salami 
would amount to double taxation. 8 I.T.R. 550* 

9 I.T.R. 313; 1940 T.T.R. 160. rcl. on. 

( Manohar Lall and Meredith, JJ.) Province of 
Bihar v. Maharani Janki Kuf.r. 1049 I.T R 
170=A.I.R. 1949 Pat. 4%. 

' —'S. (2) (tn.) — “Person"—Board of Trustees 

—Liability to income-tax. 

A Board of Trustees is a "person” as defined by 

S. 2 (w) of the Bihar Agricultural Income-tax 
Act, and as such is liable to be charged income-tax 
on its agricultural income in accordance with the 
Act. ( Agarwala, Ag. C. J. and Manohar Lall, 
J.) Province of Bihar v. Rani Bhubnesh- 
wari Kuer. 26 Pat. 577=A.I.R. 1948 395 
=2 D.L.R. 508= (1947) I.T.R. 477. 

--—S. 5, Proviso— Applicability—Assessment 

on income for 1943-1944 —Benefit of proviso, right 
to—Amendment Act IF of 1944 —Effect of. 

The assessment, on the assessee was made in 
September, 1945, in respect of the income for the 
previous year, 1943-1944, namely for the period 
commencing 15th September, 1943, and ending. 
2nd September, 1944. Proviso to S. 5 of the 
Bihar Agricultural Income-tax Act, which would 
have saved the assessee from assessment was 
deleted by the Amendment Act IV of 1944, which 
came into force on 14th March, 1944. The 
assessee claimed the benefit of the proviso on the 
ground that, the hulk of his income on which 
assessment, was made accrued prior to 14th March, 
1944, and that, he could not be assessed without 
giving retrospective effect to Act IV of 1944. 
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Held, (i) that the previous year having ended in 
September, 1944, and the assessment made for a 
financial _ year which began after the deletion of 
the proviso to S. 5 (financial year, 1944-1945) 
commencing.. 1st April, 1944, the assessee was 
liable to tax^as the proviso was deleted before the 
beginning of the financial year; 

(ii) that the calculation was to be made upon 
the income of the previous year not upon the 
taxable income of the previous year, and it made 
no difference at all whether during that year, 
which is used as the basis of calculation, the 
assessee was a taxable person, the important ques¬ 
tion being whether he was a person liable to tax 
during the financial year for which the assessment 
was made. 

(iii) that no question arose as to whether Act 

IV of 1944 was retrospective.- ( Agarwala, C.J. 

and Meredith, J.) Province of Bihar v. Ram- 

charitar Mahton.: 1949 I.T.R. 161—A.I.R. 

1949 Pat. 471. 

1 c 

Ss. 6 and 7— Claim foY deduction of land 
revenue and cess—When to he made. 

A vague claim for deduction of the amount of 
land.revenue and cess paid in respect of- the lands 
the income from which is sought to be assessed 
to agricultural income-tax, cannot be ehtertained 
or considered at the stage of revision before the 
Board of Revenue ( Swanzy .) Prasad Singh v. 
province of Bihar. 12 B.R. 99. 


Repairs of power house, estate buildings, palace 
stables, elephant lines, etc., in an estate are 
required for the collection of rent and the assessee 
is therefore entitled to claim a deduction of the 
expenses incurred in respect of these items. 

(Manohar Lall } Meredith and Shearer, JJ.) Pro¬ 
vince of Bihar v. Maharani JAnki Kuiu 
26 Pat. 121 = (1947) I.T.R. 360=A.I.R. 1947 
Pat. 279=231 LC. 325=13 B.R. 532 (S.B.).- 

—- S. 6 (1 )— Construction—“For the benefit 

of the land”, etc.—Interpretation of. 

Manohar Lall and Shearer, JJ .—There is no 
justification for adding the word “wholly” before 
the words “for the benefit of the land—or for 
the purpose of derving such agricultural income” 
in S. 6 (0 of the Bihar Agricultural Income-tax 
Act. Where the assessee has constructed build-‘2 
ings upon his agricultural holding for the resi- * 
dence of his employees, vis., Manager, Assistant 
Manager, Legal Secretary Financial Secretary,, 
etc., it must be held that the buildings are for the* 
benefit of the land or for the purpose of deriving 
such agricultural income and therefore the as¬ 
sessee is entitled tp an allowance of the whole 
depreciation in resp'ect of those buildings. The 
mere fact, that they are also available for the use 
and are being used actually for earning non-agri- 
cultural income of the assessee is no ground for 
splitting up the depreciation and allowing a part 
only which is attributable to the agricultural in- 


"7—6 (a )—*Land revenue paid on estate come. The whole claim ought to be allowed. 
yielding agricultural and non-agricultural income Meredith, J. —The words “purchased or con- 
Right to deduct whole revenue. structed for the benefit of the land from which 

Where an assessee pays land revenue to Gov- such agricultural income is derived, or for the 
ernment in respect of land yielding agricultural purpose of deriving such agricultural income from 
income, the assessee is entitled to claim a deduc- such land” should be interpreted as meaning 
bon of the whole amount of the revenue so paid “constructed wholly or mainly for such purposes.” 
jmder S. 6 (a) of the Bihar Agricultural Income- The Income-tax Officer is therefore justified in 
f* Act. It is not permissible for the Income- apportioning the charges on the basis of the por- 
jax Department to dissect the lands comprised in tions found to be attributable to the agricultural 
the estate and then find that so much of the and non-agricultural income. ( Manohar Lall, 
and is yielding agricultural income and the remain- , Meredith and Shearer, JJ .') Province of Bihar 
, non-agricultural income, and to apportion the £’• Kamakhya Narayan Singh. 26 Pat. 187= 
and revenue on that basis. (Manohar Lall, (1947) I.T.R. 346= A.I.R. 1947 Pat. 371=2 
Meredith and Shearer, JJ.) Province of Bihar D.L.R. 76 (S.B.). 

^ Ma ha rani Janki Kuer. 26 Pat. 121—(194-7) |-g. 6 (k) and {])—Applicability—Decree 

for arrears of rent of estate—Receiver authorised 
to raise loans charged on income to pay off decree 
—Interest on loans raised—If income or permis¬ 
sible deduction from income. 

Where in a compromise in respect of a decree 
for arrears of rent, a receiver is authorised to 
raise loans to discharge the decree debt, such loans 
Avenue only and does not comprise all revenues being made a first charge on the income of the 
defined in S. 136, Government of India Act estate against which the decree was made, and 
H935), and hence an assessee is not entitled to the receiver, having paid interest on-such loans, 
deduct agricultural income-tax paid for the pre- the interest on the loans is sought to be deducted 
Vl0Us year in computing the net income for the under S. 6 ( k ) and (j) of the Bihar Agricul- 
^Jtt’ent year for which he is liable to be taxed, tural Income-tax Act; 

\Manohar Lall, Meredith and Shearer, JJ.) Pro- Held: that the interest due on loans raised for 
' 1n ce of Bihar v. Rai Shambhu Lal Bose, the payment of the debts is income of the estate 
Pat. 137= (1947) I.T.R. 176=A.I.R. 1947 and as such assessable in the hands of the receiver. 
p at. 277=231 I.C. 313=13' B.R. 525 (S.B.). (1933) I.T.R. 135, dist. (Agarwala, C.J. and 

T- S. 6 (g)— Applicability—Repairs of power Meredith, 7.) Province of Bihar v. Khetra 

™vse, estate buildings, palace stables, elephant line, Mohan Kunar. 27 Pat. 1153= (1949) I.T.R. 
e c — Claim to deduct — Sustainability. 286=A.I.R. 1949 Pat. 418. 


- ~ —r\.±.iv. iv^/ jl do• c/^i.v. 

, ^"~T3 B.R. 532 (S.B.). 

S. 6 (a)—“ Revenue”—Agricultural in- 

c °nie-tax■—Right to deduct in computing net in¬ 
tone. 

The word “revenue” in S. 6 (a) of the Bihar 
Agricultural Income-tax Act is limited to land 
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-S. 7 (1 )—Construction and scope—Option 

under—If qualified—Assessee exercising same 
—If can be deprived of option on failure to furnish 
cess-valuation papers — S. 44. 

For purposes of the option under S. 7 (1) of 
the Bihar Agricultural Income-tax Act, the law 
contemplates all land under khas cultivation as 
falling into two classes—land assessed to rent and 
land not assessed to rent, both of which are 
provided for. No third alternative is provided. 

The wording of S. 7 (1) does not qualify the 
option in any way and the option is given subject 
to no conditions whatever. It is wrong to hold 
that an assessee, having exercised his option, can 
be deprived of it merely because certain informa¬ 
tion is not furnished. The Income-tax Officer is 
not entitled to call for cess-valuation papers, as 
such papers are not papers which can be called 
for under S. 44 of the Act, and an assessee 
cannot be deprived of his option merely because 
he fails to produce cess-valuation papers. 
( Agarwala, C.J. and Meredith, /.) Province 
of Bihar v. Ramnagar Estate. 27 Pat. 1008. 

-S. 8 —Claim to exemption under — Condi¬ 
tions of. 

In order to claim exemption under S. 8 of the 
Bihar Agricultural Income-tax Act, the assessee 
must show in each year that he had finally set apart 
a sum for charitable and religious purposes. He 
will not be exempt from payment of agricultural 
income-tax under S. 8 beyond what he has actual¬ 
ly spent on religious and charitable objects con¬ 
sistent with the purpose of the trust. (Fazl Ali, 
C.J ., Manohar Lail and Sinha, JJ.) Province 
of Bihar v. Haribhajan Das. 25 Pat. 156“ 
226 I.C. 258=1946 Pat. (Rul.) 366=12 B.R. 717 
=27 P.L.T. 228= (1946) I.T.R. 292=A.I.R. 
1946 Pat. 297. 

-S. 8 — Deductions—Charitable purposes — 

Allowances to students and cost of supplying blan¬ 
kets—Deduction of—Annuities payable to wives 
and daughters of late owner—If can be deducted. 

Allowances paid to students and amounts spent 
in respect of blankets supplied, being for a chari- 
tabls purpose, are deductible from the total income 
under S. 8 of the Bihar Agricultural Income-tax 
Act. But annuities paid to the wives and daugh¬ 
ters of the last owner of the estate, which are 
charged on the estate, cannot be deduced from the 
total income. The whole scheme of the Act is to 
provide convenient machinery for collection of the 
tax and for this purpose the tax is assessed on 
the person who holds the land, whether agri¬ 
cultural income derived from that land is his in¬ 
come or the income of others. ( Swanzy ) Man- 
galraj Kumari v. Province of Bihar. 12 B.R. 
119. 

——Ss. 8 and 25— Reference to High Court 
Finding of public trust—Balance in hands of asses¬ 
see found below assessable limit — Reference—If 
justified. 

Where there is a clear finding of the Tncome-tax 
officer that the trust income goes exclusively to 
the beneficiary and is spent on the 
objects of the trust, the income of the trust pro¬ 
perty is not assessable, because, the finding amounts 
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to a finding that the trust is a public trust. 
Where, further, the balance after deducting the 
trust income is below the assessable limit of the 
assessee, the Board of Revenue will not state a 
case for the opinion of the High Court. ( God- 
bole. ,) Baijnath Prasad v. Province of 

Bihar. 12 B.R. 663. 

-S. 10, Proviso— Applicability — Hindu 

family consisting of two brothers and their first 
cousin . 

To attract the application of the proviso to- 

S. 10 of the Bihar Agricultural Income-tax Act, 
there must either be two or more brothers in ex¬ 
istence at the time of the assessment, the family 
consisting of them and their sons, or the family 
must consist of a man and his sons and the sons 
of his brother or brothers. It is not sufficient 
if the family consists of any two brothers. A 
Hindu joint family consisting of two brothers 
and their first cousin (two branches descended 
from the same ancestor) is not ‘family* to which 
the proviso applies, because the earliest surviving 
members are not brothers. ( Agarwala, A.C.J. 
and Meredith, J.) Province of Bihar v. Ga- 
jfndra Narain Singh. 27 Pat. 104=A.I.R, 
1949 Pat. 84=1948 I.T.R. 56. 

-S. 11— Scope — Assessee owning two 

estates creating trust in respect of one fo* liqui¬ 
dation of debts—Assessee also member of Board 
of Trustees—Assessment of income from trust 
estate and other estate in one assessment — 
Legality—“Agricultural income” — S. 2 (a). 

A trustee cannot be assessed in one assessment 
both on -the income which is derived from the 
trust estate, of which he is in possession, and also 
on his individual income which has nothing to do 
with the income of the trust estate. 

The assessee, Rani B, owning two estates A and 

T, created in 1941 a trust in respect of the T 
estate, vesting the entire estate in a Board of 
Trustees, of which she herself was a member, 
with the object of liquidating her debts, of paying 
some allowances to defendants, and of making 
certain allowances for religious and public pur¬ 
poses. The Agricultural Income-tax Department 
assessed Rani B on the amalgamation of income 
for both estates. 

Held, (1) that the assessee was entitled under 
S. 11 of the Bihar Agricultural Income-tax Act 
to have the income of the A estate assessed sepa¬ 
rately from the income of the T estate, and the 
Board of Trustees were entitled to have the in¬ 
come from estate T assessed separately from the 
income which the Rani derived from estate A; 

(2) that for the purpose of ascertaining the 
rate applicable to the assessee’s i.ncome from the 
A estate, the Income-tax authorities are not en¬ 
titled to add to that income the income from T 
estate; 

(3) that if that part of the income of the 
trust which was applicable to the discharge of her 
debts, is to be regarded as her income, it was not 
“agricultural income” as defined by S. 2 (a) of 
the Act. ( Agarwala \ Ag. C. J. and Manohar 
Loll, J.) Province of Bihar 1*. Rani Bhur- 
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neshwari KrER. 26 Pat. 577=A.I.R. 

Pat. 395=2 D.L.R. 508=(1947) I.T.R. 477. 

-S. 11— Scope — Individual holding separate 

pavers of attorney from different proprietors—If 
holds the land under S. 11 of the Act. 

An individual, holding separate powers of 
attorney from different proprietors regarding 
their respective specific shares in the estate can¬ 
not be said to be holding the land within the 
meaning of S. 11 of the Bihar Agricultural In¬ 
come-tape Act (1938) . The aggregate of the in¬ 
comes in the hands of the person holding the 
powers of attorney will not be liable to assess¬ 
ment under that section. The language of S. 

11 strongly suggests that it was meant to apply 
to those cases where land is held by a trustee 
or some one whose position in relation to the land 
is similar to that of a trustee though there is no 
express reference to trust property in the section. 
(Sazl AH, C.J., Mono liar Lai and Sitilia, 77.) 
Province of Bihar v. F. R. Hayes. 25 Pat. 
233=226-1.C. 355=1946 Pat. (Rul.) 377=12 B. 

R. 732= (1946) I.T.R. 326=A.I.R. 1946 Pat. 
361=27 P.L.T. 328. 

-S. 17 (3)— Construction—Option of asscs- 

see under. 7 (1) —Time for exercise of—Return 
under S. 7 (1) (6) —Subsequent return under 
under S. 7 (1) (a) before assessment—Right 
of assessee to claim option. 

S. 17 (3) of the Bihar Agricultural Income-tax 
Act clearly allows an assessee to file a return, if 
he has not already filed it or to file a revised 
return, if he has filed a return already, provided 
the assessment had not been by that time for 
the year of assessment 1940-1941. The assessee 
hied a return on 14—11—1941, based on the 
actual receipts and expenditure in the accounting 
period. On 26—5—1941, a notice was served 
on the assessee by the Income-tax Officer to sub¬ 
nut accounts and other evidence in support of 
the return. In the meantime on 23—5—1941, 
the. assessee applied to the Income-tax Officer, 
joking that the previous return filed by him might 
be treated as cancelled and that he may be per- 
nutted. to adopt the method of assessment ns laid 
nown in S. 7 (1) (a) of the Bihar Agricultural 
Income-tax Act in view of the option allowed 
^nder S. 7 (1) of the Act. The Income-tax 
Officer refused this application on the ground 
that the assessee had already exercised his option 
by filing the original return under S. 7 (1) (b) 
and could not be permitted to change it. 

Held, that the assessment not having been 
roade on 23—5—1941, when the assessee filed his 
second return, the assessee was within his rights 
jn insisting by his revised return that he should 
be assessed under S. 7 (1) (a) of the Act, and 
.* U (3) of the Act gave the assesee such a 
ri ght.. ( Fazl Ali, C. J., Manohar Lall and 
and Sinha, 77. ) Government of Bihar v. Moti- 
*ari Estate Ltd. 25 Pat. 161=226 I.C. 391= 

12 B.R. 744=27 P.L.T. 213=0946) I.T.R. 
267=A.I.R. 1946 Pat. 353. 

--Ss. 24, 25, 26 and 27— Scope and effect of 

Powers of Board to revise—Llimits to- Limi¬ 
tation for exercise of such power—Assessment 
reduced on appeal—Subsequent restoration by 
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Board of original assessment after expiry of 
period specified in Ss. 26 and 27—Jurisdiction. 

In view of S. 26 of the Bihar Agricultural 
Income-tax Act, the Board of Agricultural 
Income-tax is not competent to set aside over 
a year after the end of the financial year for 
which tax has been assessed, an order passed on 
appeal reducing the assessment and to restore 
the original assessment. Though no period of 
limitation is fixed under S. 24, the powers of the 
Board under that section are necessarily limited 
and are subject to the other provisions of the 
Act, viz., Ss. 26 and 27, which fix time limits. 
(1933) I.T.R. 135, dist.; 61 I.A. 10; (1934) 
I.T.R. 71, exp.; (1935) I.T.R. 488; (1936) 
•I.T.R. 287; (1940) I.T.R. 222; (1927) 2 1 

T.R. 372, ref.; 8 Lah. 847; 2 I.T.C. 342* 
(1936) I.T.R. 287; (1938) I7T.R. 414; (1940) 

I. T.R. 222; (1943) I.T.R. 340; (1944) i.T. 
R. 89; 1944 Bom. 153, rel. on. ( Agarwala, C. 

J. ■ and Meredith, J.) Province of Bihar v 

Khetra Mohan Kunar. 27 Pat. 1153=ri949) I 
T.R. 286=A.I.R. 1949 Pat. 418. ' 


—-- S. 24 (1) —Jurisdiction of Board under — 

Reference to Lligh Court when case is before 
Privy Council—Competency. 

Where no final decision can be given by the 
High Court in a case, because it is before the 
Privy Council, the Board of Agricultural in¬ 
come-tax will not state a case to the High Court 
though, under S. 24 (1) of the Bihar Agricul¬ 
tural Income-tax Act, the Board can call for 
the record of any case and pass proper orders. 
If the case is decided by the Privy Council in 
the petitioner’s favour the Board will then call 
for the record in order to pass orders in con¬ 
formity with the decision of the Privy Council. 

(Lee .) Jagdish Chandra Deo v. Province of 
Bihar. 12 B.R. 679. 

~~——S. 25 (1) and (2)— Scope—Board of 
Agricultural Income-tax—Power of to make re¬ 
ference to High Court sue motu after termina¬ 
tion of proceedings against assessee. 

. No reference lies to the High Court at the 
instance of the Board of Agricultural Income- 
tax under S. 25 (1) of the Bihar Agricultural 
Income-tax Act, when the assessment proceedings 
against the assessee have already terminated and 
there is no pending proceeding under the Act 
m the course of \yhich the question referred 
could arise. The scheme of the Act clearly 
shows that after an assessment has been made 
or after any proceeding under the Act has ter¬ 
minated, the assessee alone has the right given 
to him to ask for a reference to the High Court 
under S. 25 (2). If the assessee moves the 
Board under S. 25 (1), the latter may in its 
discretion make a reference to the High Court. 
A series of incompetent proceedings are not pro¬ 
ceedings under the Act; even assuming that they 
are proceedings under the Act, if those proceed¬ 
ings have terminated, the Board has no power 
to move under S. 25 (1) of its own motion. 
No remedy is provided in the Act to the Agri¬ 
cultural Income-tax authorities unless a reference 
is made to the High Court in the course of pro- 
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cecdings which may be pending either before the 
first officer or before the appellate or revisional 
officers. {Pad Ali, C.J., Manohar Fall and 
Sinha, JJ.) Province of Bihar v. Guru Maka- 
devashram. 223 I.C. 162=1946 Pat. (Rul.) 
156=1946 P.W.N. 233=12 B.R. 330=A.I.R. 
1946 Pat. 295= (1946) I.T.R. 775 (F.B.). 

-S. 25 (2 )—Form of reference under — 

Abstract question divorced from facts—Propriety 
of reference. 

Abstract questions divorced from the facts of 
the particular case should not be submitted by the 
Board of Agricultural Income-tax to the High 
Court. (1933) 1 I.T.R. 113, ref. {Manohar 
Fall and Meredith, JJ.) Province of Bihar v. 
Maharani Tanki Kuf.r. (1949) I.T.R. 170=A. 
I.R. 1949 Pat. 486. ! 

-S. 25 —Question of law—Assessee setting 

up payment of Owelty— Failure to prove value of 
lands apart from value of houses, etc. — Refer- ! 
cncc—If justified. I 

Where the assessee pleads that he has paid | 
some “owelty” money but does not prove how ! 
much of the amounts represents the value of the 
houses and how much represents the value of 
extra-agricultural land there is no point in law 
to be referred to the High Court for decision. 
{Godbole .) Akshan Kumar Mandal v. Pro¬ 
vince of Bihar. 12 B.R. 718. 

-S. 25 (2)-y-Qucstion of law — Whether 

road was constructed for the purpose of deriving 
agricultural income. 

The question whether a road was constructed 
on the estate of the assessee for the purpose of 
deriving agricultural income within the meaning 
of_S. 6 (t) of the Bihar Agricultural Income- 
tax Act, so as to entitle the assessee to claim 
depreciation allowance in respect thereof, is a 
question of fact, and the finding of the Income- 
tax Department on the point is conclusive. 
{Manohar Fall, Meredith and Shearer, JJ.) 
Province of Bihar v. Kamakhya Narayan 
Singh. 26 Pat. 187= (1947) I.T.R. 346=A.I. 

R. 1947 Pat. 371=2 D.L.R. 76 (S.B.). 

S. 25— Question of law—W rong reading 
oj facts—Reference—If justified. 

Where the Commissioner of Agricultural In¬ 
come-tax does not accept the case of the assessee 
or of the department, but arrives at a finding of 
facts not set up or alleged by either party, it 
cannot be said that there is a quesion of law to 
be referred to the High Court. A wrong read¬ 
ing or interpretation of the facts is not a point 
of law. (Godbole.) Akshay Kumar Mandal 
v. Province of Bihar. 12 B.R. 718. 

S. 44—Cess-valuation papers—Right of 
Income-tax Officer to call for. See Bihar 
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1938) at the average price for the whole year 
and not at the lowest price during the year. 
Reasonable dryage has also to be allowed. The 
percentage of dryage depends upon the climate 
and has to be ascertained by local inquiry. {Fee.) 

Brajdeo Narain Singh v. Province of Bihar 
| 12 B.R. 712. 

BIHAR AGRICULTURAL INCOME-TAX 
(AMENDMENT) ACT (IV OF 1944)—Scope 
—If retrospective—Assessment for fasli year en- 
dmg September, 1944, on basis of Amendment 
Act—Legality. See Bihar Agricultural In¬ 
come-tax Act, S. 5, Proviso. (1949) I.T.R 
161. 

BIHAR BAKASHT DISPUTES SETTLE¬ 
MENT ACT (XIII OF 1947), Ss. 3 and 6- 

Refcrence to board of arbitrators—Absence of 
notification in Gazette — Effect. 

The word “notification” in S. 3 of the Bihar 
Bakasht Disputes Settlement Act, means a notifi¬ 
cation in the Gazette. The foundation of the 
power of the Provincial Government under S. 3 , 
or of the District Magistrate under S. 14 , is the 
publication of a notification in the Gazette and 
until such a notification is published, a reference 
° L a dispute to a board of arbitrators, although 
purporting to be under the Act, is not in law 
under the Act so as to attract the provisions of 
S. 6. (Agarwala, C. J. and Narayan, /.) 
Bjjoyanand Singh v. Doma Dusadh. 27 Pat. 

768=A.I.R. 1949 Pat. 263=50 Cr.L.J. 533=30 
PL.T. 125. 


S- 3 Reference under—Proceedings on— 
Nature of—Injunction to restrain prosecution See 
C. P. Codf^O. 39, R. 2. 5 D.L.R. (Pat.) 186. 

. . f . .* ^ and 6— Reference not under Act — 

Jurisdiction of Board. 

S. 5 of the Bihar Bakasht Disputes Settlement 
Act, does not affec.t the provisions of S. 6 which 
operate to stay proceedings under S. 145, Cr. 
I . Code, only when a dispute is referred to a 
board under the Act. Unless the dispute is re¬ 
ferred under the Act, S. 5 does not and cannot 
confer jurisdiction on a board of arbitrators to 
s _ e \ fcle * he dispute. {Aganoala, CJ. and N crayon, 
J.) Bijoyanand Singh v. Doma Dusadh. 27 
Pat. 768=A.I.R. 1949 Pat. 263=50 Cr.L.J. 
533=30 P.L.T. 125. J 

S. 8 (4)— Scope and effect. 


Agricultural Income-tax Act, S 7 m 27 
Pat. 1008. * v f 

--R. 3 (1) (ii)— Scope and effect—Paddy , 

not sold but used in feeding staff-Calculation of ! 

price—Average price—Dryage—Allowance for. 

Where paddy is not sold but used to feed the 
staff of the assessee throughout the whole year; 
its value has to be calculated, under R. 3 (\\ 
00 of the Rules under the Bihar Act (VII 0 f 


The orders of a board of arbitrators are only 
valid if the board is acting within jurisdiction in 
the matter of a dispute referred to it under the 
Act. Where there is no reference under the Act 
by reason of the omission to publish a notification 
under S N 3, S. 8 (4) does not operate to validate 
th ^ decision of the board. ( Agarwala, CJ. 
o/nd Narayan, /.) Bijoyanand Singh Doma 
Dusadh. 27 Pat. 768=A.I.R. 1949 Pat. 263= 
SO Cr.L.J. 533=30 P.L.T. 125. 

£k I ?££rJ UILDINGS (LEASE, RENT & 
EVICTION) CONTROL ACT (III OF 

^49 Definition of tenant—If retrospective. 
The definition of the word “tenant” in the 

1^? or die Bihar Ordinance II 
of 1946 is not retrospective in its operation. 
( Agarwala , C.J ., Meredith and Ramaswami, //,) 
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Kishoral Lal v. Debi Prasad. A.I R lQSf) Pat 
50=31 P.L.T. 14 (F.B.). ^ULat. 

' Retrospective operation. 

j'J 1 . U) , of „ the Bih ar Buildings (Lease, Rent 
and Bviction) Control Act, 1947, which savs that 

a tenant shall not be liable to be evicted even in 
execution of a decree shows bej'ond all doubt that 
the intention of the Legislature was to make the 
Act retrospective. (Imam and Narayan, JJ.) 

m( Kt < r S* v ' Ganesh Choudhary. 27 Pat 
695=A.I.R. 1949 Pat. 137. 

Scope If retrospective. See Bihar 
house Rent Control Order, (1942). 27 Pat. 

-——Scope—Jurisdiction-Civil Court-Claim to 

eject tenant . 

Whether the claim of a landlord to eject a 
statutory tenant on the ground that he requires 
premises in good faith for his own use or for 

Me Z ° f hlS ^Amts, is or is not a bona 
■1 IS a “letter which under the Bihar Build- 
“ fo/thf 6 ’ and Eviction) Control Act, 

urisdicH 6 ? nt , r0ll T and the civiI has no 

Jurisdiction to decide it. (Shearer and Bennett, 

Pat ao, T? S * ILA LArL v - Amna. 26 

®= 2 “ 3 I A r'« s . 1948 P *‘- 2W=M PX T - 

° f 

Bihar ^ ul ! M ? ench (Meredith, J., contra ):—The 

as n :°? 

Jr S „ > .«> ’■ •!» Bihar 

sion i Act 1S ultra v,res < but its provi- 

stand 'without and the Ac ‘ can 

for this ‘ T herefore the Act itself, except 

Cl 3 of n a° n ’ IS 3 va,id Act and is in force 
bui i t ° f a S rd '" ance VI of 1949 is ultra vires, 

validity of Cl ? erab !i and does not affe ct the 

RamaswaJ' jf^arwala, C J., Meredith 

Prasad A I R ’ losri r> ? IS S-i 0RI d ' AL v - Bebi 

(P.B.). 1 ’ R - 1950 p at. 50=31 P.L.T. 14 

1 (3) and Proviso— Scope—If ultra 
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vires. 

A ?iIi e o e f ga m° 4 n 7 made “ S : 1 (3) of the Bihar 
(1) ( 3 ) ar _ 947 .’ anc ? that ln the proviso to S. 

Legislature and not ultra vires the 

5'iSSir » pr vZ“ ! i,°j 

^TaT*!!,, u gl -a.' h (plco !r S 

a, 

-__” ARAr ' Ghose - 5 D.L.R. (Pat.) 239. 

Execution —Tenant at will— 

S 1 f n £ °\ a decree against—If barred. 

Eviction^ ih A f Bui , Idin S s (Lease, Rent and 
a decree obtWa Ac - ° nly barS the Mention of 

session of -i 4 - aga ] nst a tenant who is in pos- 

rent a bmIdln L g for which he » liable to pay 
not a ten^r 0 "^ 0 I s mere,y a tenant-at-will is 
r ead with c tbe yeaning of S. 11 ( 1 ), 

S. 2 ( 6 ) of the Act, and in the case 
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of such a tenant, execution of a decree against 

CaT l46 0t b / rred ^ S - 11 • I.L.R. (1948) 1 

S™; so p “ir & b ™“ l ’» c °- £ 

cs,z 7 f ds,r ,a 

iKMtt sssfirs rnzt 

Bihar Buildings Control Act to grant a L * 

°P e r^rX/;, ln / ^ C n tT (2) b 3 ’ the Act - 

bu e t tdo em 0f 3 4 enant after 15?h S March mt 194°7 r 

then clearly the suit will fail But that* 11 °^ 
because the nlaintiff r -i i ' Dur * W «1 be 

allegations, and nof because^ toV his 
jurisdiction. ( Agarwala C J £? urt ,. has n ° 
Ramaswami, JJ.) Kishort t a/’ ^rf redlt ^ and 

A.I.R. 1950 Pal 

Si* 

«f A .£* Kto wwt, g f 1 n (L,ir l E™ s ' *2 

Eviction) Control Art r?n Le ? se » Rent and 

r “ “ «• taiiofd to”°it S 

has a valuable* righfsecured^to hhn . tenant ’ 

«c«P..i.n unlil .he“p" «J nr h ," “,S“ b » 

llf IS avai led of and an order for eviction nn 
he grounds specified is obtained from a Cm^ 
specially constituted. Hence the omisSL 7 
tenant to raise the nlea in .P ? 11551 ? 11 o£ the 

him will not debar him from rais nl 
execution under S. 11 ExdI 4 r th p pI 5. a /‘ 

S. 11 of Bihar Act III of 1947 P ‘, Code ‘ 
any bar of constructive res iudicatj 5 rlZ 
no bar of estoppel against l itS, Res ^Ll* 

h &SS 

a tenant to avail nf • i L Ie n S«ts of 

5 ™ 

and Rai, JJ.) Bhagwati PrIsa^Sah^ 

r b A ' 1 ' E ' 

of Period subsequent to order—If h ar *1 - ent 

The protection afforded by S 11 nf a 

I I Of 1947 cannot avail a tenant aUnst an ordel 
of eviction passed under the Act itself ry! 
the Act the tenant or lessee is still of* * ^ er 

th^n ten ? nCy has termina ted, and even aTter 
thv, passing of an order under S 11 fnr Kic - er 

non, so long as he continues inhs ^sses on’oF 

the premises. The order for eviction rlol? 1 
terminate his tenancy, and a suit filed against him 
f °‘ r6C0Very of for the period 
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to the order of eviction does not bring a new ten¬ 
ancy into existence, so as to debar the Court from 
executing the order of eviction; such suit does 
not operate as a waiver of the right of eviction 
as indicating an intention to continue the tenancy. 
2 P.L.J. 595, ref. ( Reuben and Das, JJ.) Das- 
pathi Rai v. Kali Charan Ghose. 5 D.L.R. 
(Pat.) 239. 

-S. 11 ( 1 )— Applicability — Monthly tenant 

—Failure lo pay rent — Ejectment—Liability to. 

A tenant from month to month who has failed 
to pay rent and who has never expressed his 
willingness to pay rent is not protected from evic¬ 
tion under S. 11 (1) of Bihar Act III of 1947. 
( Manohar Lall and Imam, JJ.) Shiveshwar 
v. Parmeshwar. 27 Pat. 1=A.I.R. 1949 Pat. 
355. 

—-S. 11 (1) and (2)— Applicability — Juris¬ 

diction of Controller—Order of eviction — Condi¬ 
tions of—Deposit of full rent due or remedy of 
breach by tenant—Effect of. 

A tenant cannot be held to have incurred the 
liability to be evicted under S. 11 (1) of Bihar 
Act (III of 1947) unless he has failed or is not 
willing or is unable to pay the rent due from him. 
If the tenant brings into the Court of the control¬ 
ler all the rent due from him up to date, 
there is nojonger the fact of non-payment of 
rent in existence; or if the tenant has committed 
a breach of a condition of the tenancy and the 
decree of the civil Court evicting him is founded 
upon that ground and the breach is such as can be 
remedied and has been remedied by the tenant, 
the reason for which the controller is empowered 
to pass the order of eviction ceases to exist, and 
therefore the power conferred upon the controller 
by S. 11 ( 2 ) to evict the tenant ceases to exist, 
and he acts ultra vires in making the order of evic¬ 
tion. There is nothing to prevent a tenant from 
depositing in the Court of the controller all the 
rent due from him before the order of eviction is 
actually made, and ousting the jurisdiction of the 
controller to pass the order of eviction. 54 Cal. 
485, 15 Mad. 125, ref. ( Manohar Lall and Ma- 
habir Prasad, JJ.) S. K. Shaw v. Rai Brij 
Raj Krishna. 28 Pat. 390=4 D.L.R. (Pat.) 
126=A.I.R. 1949 Pat. 474=30 P.L.T. 183. 

-S. 11 ( 1 ), (2) and (3)—Relative 

scope and distinction—Order for eviction for 
non-payment of rent fixing date—Failure of tenant 
to comply with and appeal by him—Offence. See 
Bihar Buildings (Lease, Rent and Eviction) 
Control Act, S. 20. 5 D.L.R. (Pat.) 31. 

--S. 11 (3)—“Buildings’—M< 'a ninc/s. 

"Buildings” as used in S. 11 (3) of the Bihar 
Buildings (Lease, Rent and Eviction) Control Act, 
1947, include biddings for non-residential pur¬ 
poses. (Sinha and Mahabir Prasad, JJ.) Bal- 
makund V. Hari Narain.27 Pat. 273=29 P.L 
T. 371=A.I.R. 1949 Pat. 31=3 D.L.R. (Pat.) 
33. 

S. 11 (3)—“ Occupation ”— -Meaning of. 
"Occupation” in S. 11 (3) of the Bihar Build¬ 
ings (Lease, Rent and Eviction) Control Act 

(1947), is not restricted in its operation to residen¬ 
tial purposes only, but also includes occupation by 
storing wares, e.g., in agodown. (Sinha and Ma - 
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habir Prasad, JJ.) Balmakund v. Hari Narain 
27 Pat. 273=29 P.L.T. 371=A.I.R. 1949 Pat! 

| 31=3 D.L.R. (Pat.) 33. 

—--S. 17— Appeal — Order under S. 17 by Civil 

Court — Appeal and second appeal. 

An order of a Civil Court under S. 17 of Bihar 
Act III of 1947 is appealable under S. 47, C. P. 
Code. The words “as if such order were a decree 
of such Court” are unqualified and must be con- 
1 strued properly in their context. 32 Cal. 1130; 
40 All. 89, Dist. ( Sinha and Ramaswami, JJ.) 

Brindaban Bihari Lal v. Badri Prasad. 27 Pat 
925=1949 D.L.R. (Pat.) 9=A.I.R. 1949 Pat. 
335. 

- S. 17— Applicability — Order for eviction 

under House Rent Control Order, 1942— Execution 
by civil Court—Absence of — Notification under 
S. 1 (2) of Ordinance II of 1948— Notification 
under S. 92 (1), Goz>cmment of India Act — 
Sufficiency. 

An order of eviction under S. 4 of the Bihar 
House Rent Control Order, 1942, dated 6 th 
September, 1946, cannot be executed by the Civil 
Court under S. 17 of the Bihar Buildings (Lease, 
Rent and Eviction) Control Act (III of 1947) as 
it has not been kept alive by Bihar Ordinance II 
of 1946, there having been no notification under 
S. 1 ( 2 ) of that Ordinance. A notification 

under S. 92 ( 1 ) of the Government of India Act 
(1935), dated 1 st October, 1946, directing that 
the Bihar Act (III of 1947) shall apply to the 
area in which the house is situate, cannot have 
the effect of applying it to that area unless there 
was a notification under S. 1 (2) of that 
Ordinance. The power under S. 92 (1) is a 
i very limited power; and an Act cannot be applied 
i to an excluded area with retrospective effect. 

; (1947) F.C.R. 11; A.I.R. 1949 F.C. 175, Ref. 
{Ramaswami and Sarjoo Prasad, JJ.) Manin- 
dra Nath Bhattacharjee v. Rampada Pal. 29 
Pat. 647=A.I.R. 1950 Pat. 505. 

-S. 17— Jurisdiction—Eviction order — Exe¬ 
cution-Proper Court—Munsifs Court—Munsif 
exercising small cause powers and Mutusif exer¬ 
cising original jurisdiction—If same Court or 
different Courts. 

So far as the provisions of S. 17 of Bihar Act 
III of 1917 are concerned, there is no antithesis 
between a Munsif exercising the powers of a 
Small Cause Court and a Munsif exercising ordi¬ 
nary jurisdiction in suits of a civil nature not 
cognizable by a Small Cause Court. The Mun¬ 
sif exercising jurisdiction as a Small Cause Court 
under the Bengal, Assam and Agra Civil Courts 
Act (1887), and the Munsif exercising original 
civil jurisdiction are to be considered as different 
Courts only for the purposes of the Provincial 
Small Cause Courts Act and the C. P. Code, but 
for the purpose of S. 17 of Act III of 1947, he 
is one and the same Court. An execution peti¬ 
tion presented to the Munsif under S. 17 of Act 
III of 1947 is therefore competent, when he has 
jurisdiction to entertain a "suit” for recovery 
of rent of the building in question, and he is the 
Court of the lower grade. (Reuben and Das, 
JJ.) Dasrathi Rai v. Kali Charan Ghosr. 5 
D.L.R. (Pat.) 239. 
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T 17 and 25 — Scope and Effect of—Bihar 

Rent Control Order, S. 4—Order of eviction for 

non-payment of rent—Execution by Civil Court— 
Permissibility. 

Under S. 4 of the Bihar House Rent Control 

Order, the Controller or Commissioner had no 

power to pass an order of eviction of a tenant on 

the ground of non-payment of rent. Such an 

order being illegal cannot continue in force by 

reason of Ss. 22 and 25 (2) of Act III of 1947; 

and it cannot therefore be executed under S. 17 

of that Act. ( Sinha and Ramaszvami, JJ .) Brin- 

ijamn Bihari Lal v. Badri Prasad. 27 Pat. 

925=4 D.L.R. (Pat.) 9=A.I.R. 1949 Pat. 
v35. 

.. S. 18.(3) — Scope—Civil Court jurisdic¬ 
tion to question order of Controller. 

, 18 of Bihar Act III of 1947 only excludes 

the jurisdiction of the civil Court to question the 
€r . .** Controller, provided the fact for 

which the order is made is not non-existent. It 
oes not bar the civil Court’s jurisdiction to exa¬ 
mine into cases where the order is made in the 
a sence of the facts on the establishment of 
which alone depends the jurisdiction of the Con¬ 
troller. The Court is not debarred from examirt- ’ 

A g + ux proceedin S s °I the Controller under the 
Act if the Controller has exercised a jurisdiction 
which he did not possess. 17 l.A. 40; 25 I.A. 

a 5 301 J 67 X -A. 222; 74 LA. 103, ref.; 

^ J‘ 197; 25 Pat. 7, rel. on. ( Manohar hall 1 
and Mahabir Prasad, JJ.) 5. K. Shaw v ' 
•kai Brij Raj Krishna. 28 Pat. 390=4 D.L.R. 
(ftt.) 126=A.I.R. 1949 Pat. 474=30 P.L.T. 


possession within that date. When he has ap¬ 
pealed and the appeal against the order is pending, 
it cannot be said that he has contravened the order 
for eviction, so as to render him liable to be 
| prosecuted under S. 20 of the Act. (Imam and 
I Jamuar y JJ.) Hira Lal Sao v. Ramrakha Sao. 
I 5 D.L.R. (Pat.) 31=4 A.I.Cr.D. 128=A I R 
1950 Pat. 204=51 Cr.L.J. 854. 

BIHAR BUILDING (LEASE, RENT AND 
EVICTION) CONTROL ORDINANCE (II 

OF 1946)—Scope—If retrospective. See Bihar 
House Rent Control Order, (1942). 27 Pat 1 

BIHAR (CHOTA NAGPUR AND SON- 
I THAL PARGANAS DISTRICT VALIDAT¬ 
ING) REGULATION (I OF 1941) AND 
(IV OF 1942)— Scope — If ultra vires. 

Bihar Regulation I of J941 and Regulation IV 
of 1942 are not ultra vires the Governor; under 
] S. 92 (1) and (2) of the Government of India 
j Act the Governor has full plenarv powers to ex¬ 
tend to a partially excluded area any Federal or 
Provincial Act to any extent, either prospectively 
or retrospectively. (Spens, C.J., Muhammad 
Zafrullah Khan and Kania, JJ.) Kam\kshya 
Narain Singh v. Commissioner of Income-tax 
Bihar. 26 Pat. 451 = (1947) F.L.J. 99=(1947) 
l.T.R. 311=1947 M.W.N. 451=51 C.W N 
(F.R.)"27=A.I.R. 1947 F.C. 48=(1947) 2 M.‘ 
L.J. 438 (F.C.) . 


20 —Applicability — Application for 
]r\ c \ l P n f° r non-payment of rent—Order for 
tc ion by controller — Date fixed for surrender 
J possession—Tenant not surrenderinq possession 

Legalit^ ea ^ n g a 9 ^inst order — Prosecution — 
is a c ^ ear distinction between the provi- 

ns of sub-S. (3) and sub-Ss. (1) and (2) of 

• 11 of the Bihar Buildings (Lease, Rent and 
JC ion) Control Act. Sub-S. (3) refers to 
in C T^ ances 9 uite distinct from those mentioned 
. (I) and (2). While an order passed 

V 0ntr ° ner under S. 11 (3) authorises the 
< .l a °* a specific period within which the tenant 
do* pUt th< : landlord in possession, S. 11 (2) 
s not specifically direct the Controller to fix 

at W S • • P er l°d- When the landlord has asked 

?rounH 1Ctl f° n Under S ‘ 11 W and .(2), on the 
sarv f °* of rent, it is not neces- 

tDr Controller to fix in his order of 
ten ‘° n any definite period within which the 
thp A m . ust put l ^ e landlord in possession. When 
the ? g J Ieve d party (the tenant) avails himself of 
bounrf* ° f appeal given un der S. 18, he is not 
he ic t0 put . the landlord in possession because 
the t questl . omn S the order itself. The failure of | 
to f}f na r J n SUch a case t0 surrender possession 
Drnc C an dlord would not render him liable to 

beca C ,f?L n ^ nder S * 20 of Act, merely 
date i C C Controller has erroneously fixed a 

landWri 1S j rder for delivery of possession to the 
a and the tenant has not so surrendered 

Q,.D .—27 


] *-Scope—If ultr avires. See Government of 

India (1935), S. 92 (2). (1947) l.T.R. 302. 
BIHAR (AND ORISSA) CO-OPERATIVE 
SOCIETIES ACT (VI OF 1935), Ss. 32 

1 and 63-— Applicability and relative scope — Debts 
of a society and debts due to a society—Distinction 
—Limitation for proceeding against estate of de¬ 
ceased member. 

The words “debts of a registered society” in S. 
32 of the Bihar and Orissa Co-operative Societies 
Act clearly mean the debts owed by the society and 
not. the debts owed to the society; the section applies 
only to those cases where the society is a debtor 
and not to those where it is a creditor. The 
section refers clearly to cases of the type which 
are provided for by S. 54 of the Act, and it pro¬ 
vides that in such cases the liability of the estate 
of a deceased member shall continue only for a 
period of two years from the date of his death* 
Where the liability is to be determined in con¬ 
nection with debts which a deceased member ewes 
to a society, the case will be governed by S 63 
due to a society.” In such a case the period of 
limitation is to be computed from the date on 
which is clearly applicable to the case of “debts 

Ray, J .) ■ Chandersingh */. Kamalporf Co¬ 
operative Society. 24 Pat. 681=??5 I r 1 

ffno. (Rl,I - ) 298=12 B - R - 553=A.LR. 1946 

——:S. 48 and Expl. (2 )—ScoPe~Dishute- 
Jur is diction of Registrar-Loan by karta of joint 
family—Award against other members also on he 

SSUSUfe w,re 

A decision that persons other than members or 
past members or their legal representatives or 
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their sureties are liable for a loan incurred by a 
member, on the ground that such persons have 
been benefited by the loan incurred by the mem¬ 
ber concerned as karta of. a joint family, is a 
decision on a question which is not within the 
jurisdiction of the Registrar of Co-operative 
Societies tailing under S. 48 of Expl. 2 to S. .48 
of the Bihar and Orissa Co-operative Societies 
Act. A question whether a person is or was a 
member of a society is of course a dispute which 
the Registrar has jurisdiction to decide under 
S. 48. Expl. 2 to that section is only to the effect 
that the Registrar can decide whether the mem¬ 
bership of the i>erson who joined in the appli¬ 
cation for registration of the society or was 
admitted to membership after registration is in 
accordance with the rules and bye-laws of the 
society. Any question as to the liability of some 
one other than the recorded member is foreign 
to Explanation 2 as also to anything as 'dispute 
within the meaning of S. 48 of the Act. On a 
proper reference, the Registrar can no doubt de¬ 
cide whether or not the coparceners of a mem¬ 
ber were or are members of the society through 
the karta of the family whose name alone ap¬ 
pears as a member. But in tlie absence of such 
a reference, an award holding the other coparce¬ 
ners liable for the debt incurred by the mem¬ 
ber on the ground that they were benefited by 
the loan incurred by the member as karta of the 
family is without jurisdiction and not binding 
on the other members of the family. It may be 
open to tlie society to sue in the ordinary civil 
Court for recovery of the debt from the mem¬ 
bers and his coparceners as well on the ground 
that in respect of the transaction the member 
acted for the benefit of the family as its mana¬ 
ger. But such a ground of a liability can never 
be the subject of adjudication by the Registrar. | 

19 P.L.T. 328, (list. (Ray, C.J. and Pan'ujrahi, 
J.) Bhagabat Charanjena v. Ram Narayan 
Mohanty. I.L.R. (1949) Cut. 505. 


-S. 57 (2) and (3)— Scope and effect of— 

S. 57 (3)—// controls .S'. 57 (2). 

Reading S. 57 (2) and (3) of the Bihar and 
Orissa Co-operatTve Societies Apt together, it must 
be held that whatever may be the scope of 
the suit or legal proceeding that may be instituted 
against a .liquidator as such, the leave of the 

Registrar would he necessary. 

Sub-S. (3) does not control sub-S. (2). They 
deal with entirely difYerent matters, one laying 
down the necessity for the leave of the Registrar 
in certain specified cases, the other declaring the 
single ground on which the final orders of the 
authorities created by the Act may be challenged. 

A suit brought with the leave of the Registrar 
as contemplated in S. 57 (2) may fail if the 
ground of “want of jurisdiction” is not made out. 
But at the same time a suit in which that ground 
is made out will fail on the ground of maintain¬ 
ability, in the absence of the necessary leave of 
the Registrar. (Sinha and Mukherji, JJ .) Ri> 
GISTAR Cd OPERATIVE SOCIETIES RaGIIUUIP 

Ram. 26 Pat. 582=A.T.R. 1948 Pat. 337=2 D. 
jr 257. 

_S. 63—Applicability—Debts of society and 

debts due to society—Liability of estate of dcccas- 


BIH. COTTON, ETC., CONT. ORDER 
(1945), Cl. 18. 

ed member—Limitation for enforcement. See 
Bihar and Orissa Co-operative Societies Act 
Ss. 32 and 63. 24 Pat. 681. 

BIHAR COTTON CLOTH CONTROL 
ORDER (1943), Cl. 13 (1) (e)—“In his pos¬ 
session or under his control”—Meaning of—Co¬ 
proprietors—Liabilitv of one for act of another. 

|See Q.D. 1941-1945, Vol. I. Col. 410.] Ra m 
Narain Kkdia v. Emperor. 224 I.C. 131 = 1946 
Pat. (Rul.) 289z=47 C.L.I. 568=27 P. L. T. 
105=12 B.R. 485=A. I. R. 1946 Pat. 30. 

BIHAR COTTON CLOTH AND YARN 
DEALERS (LICENSING AND CONTROL) 
ORDER (1944), Ss. 3 and 8—Prosecution under 
—Sanction—Necessity—Cotton Cloth and \ am 
Control Order, 1943,’Cl. 23—Scope. [SVe Q.D.. 
1941-1945, Vol. I, Col. 411.] Manoiiar Lal v . 
Emperor. 27 P.L.T. 46. 

-Cls. 3 and 9— Sanction of Provincial Go¬ 
vernment-Necessity for prosecution for contra¬ 
vention. 

No sanction of the Provincial Government is 
necessarv for a prosecution for the contravention 
of Cl. 3 or Cl. 9 of the Bihar Cotton Cloth and 
Yarn Dealers (Licensing and Control) Order, 
1944, and a conviction cannot be held to be bad 
lor want of sanction of the Provincial Govern¬ 
ment for Hie prosecution. (Das, /.) Gogan 
Ram v. Emperor. 226 I.C. 310=1946 Pat. 
(Rul.) 368=47 Cr.L.T. 892=12 B.R. 723=1946* 
P.W.N. 1=A.I.R. 1946 Pat. 285. 

-Cl. 8—Scope and object—Prosecution for 

contravention—Sanction of Provincial Govern¬ 
ment—Necessity. [ See Q.D. 1941-1945, Vol. I, 
Col. 411.] Kapildeo Pande v. Emperor. 12 B. 
R. 130=221 I.C. 426=47 Cr.L.T. 190. 
BIHAR COTTON AND YARN DEALERS 
LICENSING AND CONTROL ORDER 
(1944), CL 8—Scope of—Offence—Sanction for 
prosecution—Necessity—Prosecution and convic¬ 
tion without sanction—Sustainability. See Cotton 
Cloth and Yarn (Control)* Order (1943). Ss. 
12 (1), (4) and 23. (1947) P.W .N. 31. 

BIHAR COTTON CLOTH AND YARN 
CONTROL ORDER (1945), Cl. 18 (2)— 
Burden of proof — In excess of normal require¬ 
ments — Possession of 76 yards marked in cloth 
and 35 pieces of sarces — Offence. 

It is true that in a criminal prosecution the 
burden of proof is on the prosecution; but it 
does not mean that in a trial on a charge of 
contravention of S. 18 (2) of the Bihar Cotton 
Cloth and Yarn Control Order, the prosecution 
must prove, that- the quantity of cloth found in 
Hie possession of the accused was beyond his nor¬ 
mal requirements. There is no definition in the 
act as to what would he the normal requirements 
of a person. But when a person is found in 
possession of a large quantity of cloth or yarn 
which cannot pnma facie he regarded as his nor¬ 
mal requirement, he has the burden on him of 
showing that the quantity found was his normal 
requirement. He has to lead evidence to show 
that that quantity was only needed for himself 
and for the members of his family. A person 
found with 76 yards marked in cloth and 35 
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BIH. COTTON, ETC., CONT. ORDER 
(1945), Cl. 18. 

pieces of sarees must be deemed to be in posses¬ 
sion of cloth in excess of his normal require¬ 
ments unless he can prove otherwise. ( Imam 
and Das, JJ .) Shyam Lal Marwari v. The 
King. 49 Cr.L.J. 557=A.I.I<. 1948 Pat. 355 
=2 D.L.R. 807. 

—- Cl. 18 (2)— Sentence—Mere fine — Suffi¬ 

ciency—Severe sentence — Necesity. 

Offences of contravention of the Bihar Cotton 
Cloth and Yarn Control Order are to be regard¬ 
ed as anti-social and have to be punished not 
merely with fine but with a substantial term of 
imprisonment. The Court must treat them with 
severity. (Imam and Das, JJ.) Shyam Lal 
Marwari v. Tkt King. 49 Cr.L.V. 557—.A. I. 
R. 1948 Pat. 355=2 D.L.R. 807.' 

BIHAR COURT OF WARDS ACT (IX OF 
1879), S. 15 —“Any other person"—Manager 
appointed by Court of Wards. 

The manager appointed by the Court of Wards 
is “any other person” for the purposes of S. 15 
of the Court of Wards Act.. (Agarwala, C.J. 
and Meredith, Ivamakskya Naha > Singh 
v Harkhu Singh. 27 Pat. 1179= A.I.R. 1949 
Pat. 265. 


- S. 18— Prudent management by Court — 

Presumption—Settlement of Zirat lands on cash 
rent on terms of fixity of tenure--Whether pru¬ 
dent. 

Under S. 18 of the Bihar Court of Wards Act, 
it is for the Court or whosoever acts in exercise 
of the powers delegated by the Court to exercise 
his individual judgment, : f not discretion, in 
deciding whether the doing of a particular act is 
for the benefit of the property and the advantage 
of the ward. A considerable amount of latitude 
must be permitted to the authority concerned and 
the wisdom and sagacity of the said authority 
must be nresumed. 

In cases of a small area of Zirat lands and 
with good capacity for productivity, it may be 
an act of prudent management to preserve the 
lands by granting settlements on bhaoii rent by 
registered leases for terms of years. But where 
the area, is vast and productivity is low, it is 
pnina facie wiser to settle on cash rent on terms 
of fixity of tenure than on bhaoii rent. (Ray, 
L) Kamakhya Narain Singh v. IJ.arkhu 
Singh. 4 D.L.R. (Pat.) 13=A.I.R. 1948 Pat. 
438. 

-— S. 18—Scope — Non-compliance—Effect— 
Ward—If, bound by acts or omission of Court 
of Wards. [See Q.D. 1941-1945, Vol. I, Col. 
205.] Kamakshya Narain Singh v. Artun. 
A.I.R. 1946 Pat. 143=227 I.C. 504=1947 Pat. 
(Rul.) 27=13 B.R. 81. 

--S. 39 — Power of Manager — Creation of 

new holding in Zerat lands. 1 

A manager appointed by the Court of Wards 
has no power to create a new holding a Zerat 
lands without the sanction of the Court of 
^Vards. ( Agarwala, C.J. and Meredith, J.) 
Kamakshya Narain Singh v. Harkhu 
Singh. 27 Pat. 1179=A.I.R. 1949 Pat. 265. 

’ S. 65-A — Money due from property to 

Court of Wards—Property in hands of Receiver 


BIH. D. B. ELEC. RULES (1937), R. 3. 

appointed by Court — Certificate—Leave of Court 
— Necessity . 

Before attachment can issue against property 
in the hands of a Receiver appointed by the High 
Court, leave of that Court must be obtained. 
The manager of the Court of Wards cannot file 
a certificate against such Receiver for sums under 
S. 65-A of the Court of Wards Act without 
leave of the Court. (Lee.) Ramji Ram z> 
Court of Wards, Patna. 12 B.R. 64. 

- S. 70— Rules defining powers delegated 

to Manager—Legal effect. 

The Rules defining the powers delegated to the 
Manager framed under S. 70 of the Bihar Court 
of Wards Act may not have the force of law so 
far as third persons are concerned, but they are 
binding on the Manager. (Rax, J.) Kamakhy/i 
Narain Singh v. Harkhu Singh. 4 D ) R 
(Pat.) 13=A.I.R. 1948 Pat. 138. 

--S. 70— Rules framed under R. 72—Power 

of Manager to sanction settlements—Limitations. 

T he limitations on the power delegated to rb* 

Manager to sanction settlements have been tho- 

vMed ior in R. 72 of the Rules framed under 

b. 70 of the Bihar Court of Wards Act. Besides 

them we cannot imply other limitations simply 

because such limitations will be more benefr 'ial 

in the interests of the disqualified proprietor. 

\Ray, J.) Kamakhya Narain Singh v. Par- 

khu Singh. 4 D.L.R. (Pat.) 13=A.!.R. 1948 
Pat. 438. 

BIHAR COURT OF WARDS MANUAL 

/ — Scope—Oral settlement of zirat 

lands by manager of Court of Wards —If ultra 
vires. 

A oral settlement of zirat lands of a ward of 

Court by the manager of the Court of Wards for 

a term exceeding one year, is in excess of the 

authority conferred upon the manager and is 

therefore ultra vires and illegal (Sinka and 

Dennett, JJ.) Kamakhya Narain Singh v 

Kkeyamian. 26 Pat. 143=A.I.R. 1948 Pat! 
160. 

BIHAR CRIMINAL LAW (INDUSTRIAL 
AREA) AMENDMENT ACT (1943), S. 5— 
Applicability and scope . 

Cases which the Bihar Criminal Law (Indus¬ 
trial Area) Amendment Act, 1943, is intended 
to deal with are cases of theft in an industrial 
area of articles which are produced or manu¬ 
factured in that area, or which are used for the 
purposes of any mine, factory or workshop situ¬ 
ated in that area. ( Agarwala, A. C.J.) A tit 
Rankan Bhattacharya v. The King. 49 Cr. 
L.J. 596=A.I.R. 1949 Pat. 40=2 D.L.R. 499. 

5™** STRICT BOARD ELECTORAL 
RULES (1937), R. 3 (b)— Applicability —“ Has 

directly or indirectly any share or interest in any 
contract with or under the District or Local 
Board —Meaning and effect of—Hindu joint 
family having leases of roadside lands from 
District Board—Member of—Eligibility for elec - 
tion to Board. 

(Per Sarjoo Prasad, J., Das, J., dubitante :) 
The word “contract”, in R. 3 ( b) of the Bihar 
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District Board Electoral Rules, is not confined to 
the class of contracts relating to construction of 
roads or the like. The language of the rule is 
wide enough to cover a case of contractual rela¬ 
tionship arising out of leases as well or out of 
any other contract. 

Where therefore a Hindu joint family has 
taken from the District Board leases of roads side 
lands and was holding the lands as lessees, a mem¬ 
ber of that joint family is a person “who has 
directly or indirectly any share or interest in any 
contract with or under the District Board”, with¬ 
in the meaning of R. 3 ( b) of the Electoral 
Rules, so as to render him ineligible for election. 

(Das and Sarjoo Prasad, JJ.) Jamuna Prasad 
V Jogendra Prasad. 29 Pat. ’581=5 D.L.R. 
(Pat.) 211. 

—-R- 3 (b)—Revision—Wrong interpreta¬ 

tion of rule—If ground for—Election Commis¬ 
sioner — If Court. See C. P. Code, S. 115, 29 
Pat. 581; 5 D.L.R. (Pat.) 211. 

-Rr. 4 (2) and 30—Scope—Name of voter 

and candidate included in two rolls in same dis¬ 
trict—Effect—If disqualifies him as voter or candi¬ 
date—Decision of returning officer—Finality. 
[See Q.D. 1941-1945, Vol. I, Col. 411.1 Ram- 
chandra v. Jadunandan. 27 P.L.T. 90. 

-R. 16 (1) (b)— Applicability and scope — 

Corrupt practice—Hiring of men to vote in place 
of dead voters and women to vote for absentee 
women voters—Effect of, on election. 

The hiring men to vote for dead voters at an 
election and the hiring of women to vote for ab¬ 
sentee women voters, done with the knowledge of 
the successful candidate, must be held to be 
corrupt practices of a serious nature falling with¬ 
in R. 16 (1) (b) of the Bihar District Board 
Electoral Rules, and would render the election 
void, irrespective of whether the corrupt practices 
did or did not materially affect the result of the 
election. All that rule 16 (1) (b) requires is that 
the corrupt practices in question must be committed 
in the interest of the returned candidate, in which 
case his election must be held to be void. ( Das 
and Sarjoo Prasad, JJ.) Jamuna Prasad v. 
Jogendra Prasad. 29 Pat. 581=5 D.L.R. (Pat.) 
211 . 

-R. 16 (2)— Applicability — Conditions of 

— R. 16 (2) if exception to R. 16 (1)— Right to 
claim exception in favour of validity of election. 

The various clauses in R. 16 (2) of the Bihar 
District Board Electoral Rules have to be read 
conjunctively and all the conditions enumerated 
in those clauses must be found to exist before a 
returned candidate can take advantage of R. 16 
(2), whereas under sub-R. (1) all the clauses are 
made disjunctive by the use of the word “or”. 
Sub-R. (2) is thus obviously an exception to sub- 
R. (1), and this exception must be rigorously 
found before a returned candidate can take ad¬ 
vantage of it. This exception can come into 
play only where the candidate himself is innocent 
but his agent is guilty or has knowledge of or con¬ 
nived at the practices in question. It can have 
no application at all where the returned candi¬ 
date is himself found guilty of the corrupt prac¬ 
tices of the variety referred to in Rr. 16 (1) (6) 
and 16 (2). (Das and Sarjoo Prasad, JJ.) 


BIHAR EXCISE MANUAL. 

Jamuna Prasad v. Jogendra Prasad. 29 Pat. 
581=5 D.L.R. (Pat.) 211. 

BIHAR ESSENTIAL ARTICLES CON¬ 
TROL (TEMPORARY POWERS) ORDI¬ 
NANCE, 1946, S. 5— Export of cattle to place 
outside province—Whether prohibited—Bihar 
Cattle, Fozvl, Eggs, Sheep and Goats (Move¬ 
ment) Control Order, 1943, Cl. (3>. 

The Bihar Cattle, Fowl, Eggs, Sheep and Goats 
(Movement) Control Order, 1943, expired on 
30th September, 1946, the date on which the 
Defence of India Act, 1939, and the rules made 
thereunder expired, and the Bihar Essential 
Articles Qontrol (Temporary Powers) Ordinance, 
1946, cannot keep that control order alive in so 
far as it related to the export of cattle from 
Bihar to a place outside Bihar. S. 3 of the 
Control Order, 1943, by which the movement of 
cattle from Bihar to a place outside it was ban¬ 
ned, is clearly a prohibition regarding the ex¬ 
port of goods from the province to a place out¬ 
side it. The Provincial Legislature could not 
pass such a law as its power to legislate in res¬ 
pect of Items 27 and 29 of the Provincial Legis¬ 
lative List is subject to the restriction contained 
in S. 297 of the Constitutions Act, and therefore 
the Provincial Governor could not do so by S. 
5 of the Control Ordinance, 1946, made under S. 
88 of the Government of India Act, (Das, /.) 
Fesu Sheikh v. Emperor. 49 Cr.L.J. 414= 
A.I.R. 1948 Pat. 297=29 P.L.T. 233.* 

BIHAR ESSENTIAL FOOD GRAINS 
(POSSESSION AND STORAGE) ORDER 
(1943), S. 3 —Construction and Scope—Person 
found in possession of rice loaded in carts—Of¬ 
fence. [See Q.D. 1941-1945, Vol. I, Col. 412.J 
Dina Nath Bania v. Emperor. 222 I.C. 359= 
12 B.R. 252=1946 Pat. (Rul.) 115=47 Cr.L.T. 
436=A.I.R. 1946 Pat. 130. 

- Cls. 3 and 5 —Scope—Storing food grain 

in room not alleged or found to be occupied by 
person storing—Offence. [See Q.D. 1941-1945, 
Vol. I, Col. 412.] Chhotan v. Emperor. 224 
I.C. 420=1946 Pat. (Rul.) 297=12 B.R. 546= 
47 Cr.L.J. 622=A.I.R. 1946 Pat. 20. 

BIHAR EXCISE ACT, S. 47 (*)—Sentence- 
One seer of ganja recovered front accused — Sen¬ 
tence ^ of four months rigorous imprisonment — 
Propriety. 

A sentence of rigorous imprisonment for four 
months, in case of a conviction under S. 47 (a), 
Excise Act, when only one seer of ganja has 
been recovered, is too servere and should be re¬ 
duced. A sentence of three weeks imprisonment 
(already undergone) and a fine of Rs. 50 would 
be sufficient to meet the ends of justice in such a 
case. (S. K. Das and Narayan, JJ.) Rajes- 
war Prasad Singh v. Province of Bihar. 28 
Pat. 53=4 D.L.R. (Pat.) 103=3 A.I.Cr.D. 
280=A.I.R. 1949 Pat. 323=50 Cr.L.T. 676=30 
P.L.T. 295. 

BIHAR EXCISE MANUAL— Measurement of 
liquor—Proper method . 

For an excise official to measure liquor by a 
bottle of 22 or 23 oz., by dipping out approxi¬ 
mately 20 oz. each time is a proper or scientific 
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BIHAR EXCISE MANUAL, Vol. II. 

• 

method of measurement. {Lee.) Ramdhaki 
Prasad v. Excise Department. 13 B.R. 520. 

- ■ Vol. II, page 130— Rules—Breach of rule 
prescribing maximum limit of quantity saleable — 
Sale for being taken to a marriage party — Of¬ 
fence. 

A sale by a licensee of 420 oz. of liquor to 
a person in three instalments is a breach of the 
rule prescribing a limit of 80 oz. to each sale. 
Where, however, the liquor is sold for being taken 
to a wedding party waiting for drinks, the 
offence has to be regarded as a technical one, the 
motive not being liable to be criticised. {Lee.) 
Ramdhari Prasad v. Excise Department. 13 B. 
R. 520. 

BIHAR (AND ORISSA) FOOD AND 
DRUGS ADULTERATION ACT (II OF 
1919), S. 3 (1)— Exemption from liability — Right 
to claim—Absence of labels on unopened tins — 

Effect—S. 14. [See Q.D. 1941-1945, Vol. I, Col. 
418.] Ramchand Ram v. Gaya Municipality. 
IB R.P. 165. 

BIHAR FOOD GRAINS CONTROL 
ORDER (1942)— Applicability to Chota Nagpur 
—Extension of Defence of India Act to excluded 
drear—Effect of on rules or orders made under 

the Act. t 

The Bihar Food Grains Control Order is appli¬ 
cable to Chota Nagpur, though no separate notifi¬ 
cation has been issued by the Provincial Govern¬ 
ment extending the order to that area. Once 
the Defence of India Act had been extended to 
Cnota Nagpur and other Partially excluded areas 
i? Bihar, it is unnecessary for the Provincial 
government to issue separate notifications directing 
®very rule or order made under that Act to be 
hi operation in such areas. From the extension 
of the Defence of India Act to the area, it neces¬ 
sarily follows that any rule or order made in the 
exercise of powers conferred by the Act also comes 
operation in such area. {Shearer and Imam, 
y * ) Mahabir V. Emperor. 25 Pat. 98=223 
f-C. 360=13 B.R. 193=48 Cr.L.T. 207=1947 
* at - (Rul.) 131=A.I.R. 1947 Pat. 16. 

JttHAR FOOD GRAINS CONTROL 
^BDER (1947), S. 3 (b)—‘ ''Premises''—Coun- 
r y~b° a t t if premises. 

the word ‘‘premises” in S. 3 {b) of the Bihar 
• 1 .Grains Control Order cannot be read as 
Including a country-boat, especially when the boat 
s not used as a dwelling place or fixed to any 


land 


permanently. The enactment being a penal 


• r — L/Wllg <X 

aw \ restricting as it does the ordinary rights of 
a citizen to possess food grains, must be con- 
strictly. There is nothing in the order 
would justify giving to the word “pre- 
'ses” any special meaning other than the ordi- 
ar y meaning given to it in the English language, 
vwtflto an( i j amua r t JJ.) Province of Bihar v. 

a «ak KAN Manjhi. 28 Pat. 883=5 D.L.R. 
11=A.I.R. 19S0 Pat. 181=51 Cr.L.J. 

& ORISSA GENERAL CLAUSES 

Ren i S* 4 {7)—Bihar and Orissa Act — 

etuL/ af,U)n made by Governor under S. 92, Gov- 
ntnent of India Act , 1935. 


BIH. HOUSE RENT CONT. ORD. (1942), 
Cl. 4. 

Though the Government of India Act (1935) 
does not define a “Regulation/’ there can be no 
doubt that a Regulation duly passed by the 
Governor of Bihar acting under S. 92, is to have 
the force of and is to be regarded in every way 
as a Provincial Act except that it is enacted by 
the Governor acting in his discretion. It cannot 
be held that such a Regulation is something less 
than a “Bihar and Orissa Act” for purposes of 
the Bihar and Orissa General Clauses Act. {Agar- 
wala, C.J . and Ayyar, J .) Peshan Shaikh v. 
Emperor. 2 D.L.R. 650=A.I.R. 1948 Pat. 234= 

49 Cr.L.J. 318. 

BIHAR HINDU WOMEN’S RIGHTS TO 
PROPERTY (EXTENSION TO AGRI¬ 
CULTURAL LAND) ACT (VI OF 1942)— 

Scope—Retrospective operation. 

Bihar Act VI of 1942, extending Hindu Women’s 
Rights to Property Act of 1937 and its amend¬ 
ment by Act XI of 1938 to agricultural lands, is 
expressly stated to be retrospective, and when no 
transfer had been made by the holder before the 
Bihar Act was passed, the widow must be held 
entitled to her share in the property on the death 
of her husband, though he died before 1942. 
{Manohar Lall and Das, JJ.') Dhanpal v. Mt. 
Jankikuer . 25 Pat. 744=A.I.R. 1947 Pat. 
410. 

BIHAR HOUSE RENT CONTROL 
ORDER (1942)— Scope—If retrospective—Bihar 
Buildings {Lease, Rent and Eviction) Control 
Ordinance II of 1946 —Buildings {Lease, Rent and 
Eviction) Control Act {III of 1947)— Scope—If 
retrospective in effect. 

The Bihar House Rent Control Order, 1942, 
cannot be held to be retrospective in its operation. 
There is no provision in the control order that it 
will apply to pending proceedings, nor can the 
Court conclude from any of its provisions that it 
must infer a necessary retrospective intendment. 

50 also neither the Bihar Ordinance If of 1946, 
nor the Buildings (Lease, Rent and Eviction) 
Control Act III of 1947, can be held to be retros¬ 
pective in effect, 63 I.A. 47, dist.; 17 Pat. 460? 
19 Pat. 752 (F.B.) ref. {Manohar Ball and 
Imam, JJ.) Shiveswar v. Parmeshwar. 27 
Pat. 1=A.I.R. 1949 Pat. 355. 

-Cl. . 4 — Scope—Jurisdiction of Rent 

Controller—Application \for Eviction on 
ground of non-payment of rent and of landlord 
requiring house for own use — Compromise — 
Agreement, by tenant to vacate within fixed period 
—Jurisdiction to order eviction. 

Where a landlord applies for eviction of the 
tenant under Cl. 4 of the Bihar House Rent 
Control Order, 1942, on the ground that the 
tenant had not paid rent and that he required the 
house for his own use, and the parties enter into 
a compromise providing for the tenant vacating 
the premises within a certain period, it is. open 
to the Rent Controller to make an order of evic¬ 
tion on such compromise; the Rent Controller 
under Cl. 4 (1) has jurisdiction to evict the 
tenant if the landlord in good faith reasonably 
requires the house for his own occupation, though 
not for non-payment of rent. 27 Pat. 925, dist.- 
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BIH. HOUSE RENT CONT. ORD. (1942), 

Cl. 12. 

9 All. 191 (P.C.); 11 Bom. 488, ref. ( Rama - 
swatni and Sarjoo Prasad, JJ.) Manindra Nath 
B h attacharjkf. . Rampada Pal. 29 Pat. 647= 
A.T.R. 1950 Pat. 505. 

__Cl. 12—Applicability—'“Tenant” — Person 

whose tenancy has been determined and against 
whom decree in ejectment had been passed before 
order came into operation—If “tenant *’ [ S' ec Q. 

D. 1941-1945, Vol. I, Col, 418.) Gankshadas 
Ramgopal v. .Dmuna. 27 P.L.T. 55. 

_Cl. 13— Applicability—Conditions of— 

Whether applies to proceedings in Civil Court. 

Before Cl. 13 of the Bihar House Rent Con¬ 
trol Order can he held to apply set as to protect 
a tenant from month to month from eviction, it. 
must be established that either he had paid the 
rent, or was ready and willing to pay the same. 

Quaere: whether Cl. 13 applies to proceedings 
in a Civil Court? (Monoliar Lall and Imam, JJ.) 
Shivkshwar v. Parmeshwar. 27 Pat. 1=A. 
I.R. 1949 Pat. 355. 

-Cl. 13— Applicability—Conditions of— 

Willingness to pay rent — Sufficiency — Tenant, if 
hound to tender all arrears as condition precedent. 

The terms of Cl. 13 of the Bihar House Rent, 
Control Order are very wide and protect the ten¬ 
ant from eviction so long as he is willing to pay 
rent. It is not the intention of the law that the i 
tenant should make a useless offer of payment 
or send the amount to the landlord by money j 
order which would without doubt be refused. 
The Courts will not require a party to make a 
formal tender where, from the facts stated in 
the bill or from the evidence, it appears that the 
tender would have been a mere form and that 
the party to whom it was made would have re¬ 
fused to accept the money. Where there is a 
finding that the tenant is whiling to pay the 
rent, Cl. 13 will give the tenant protection from 
eviction. 49 C.W.N. 728, (list..; 50 LA. 41; 
14 M.I.A. 330, rel.; 29 P.L.T. 217, ref. 
TManohar Lall, I.) Gaurishankar Agarvvala : 
v Ganga Prasad. 29 P.L.T. 245=A.I.R. 

1949 Pat. 192. 

--Cl. 13— Construction — “Conditions of the 

tenancy”—Meaning of. 

The expression “conditions of the tenancy” in 
Cl. 13 of the Bihar House Rent Control Order 
must be construed as not including a condition 
to yield up the premises demised on the expira¬ 
tion of the term or on the service of a valid 
notice to quit. Shearer and Bennett, fJ.) 
Dharamshila Lall v. Bibt Amn\. 26 Pat. 693 
=A.T.R. 1948 Pat. 269=29 P.L.T. 217=2 D. 
L.R. 945. 

-Cl. 13— Ejectment decree by Civil Court — 

Executing Court—Power to question. , 

Where the conditions laid down by Cl. 13 of 
the Bihar House Rent Control Order have been 
complied with in that a decree for ejectment has 
been passed by a Civil Court after finding that 
the tenant had not paid the rent due from him, 
the decree cannot, be attacked or challenged in the 
executing Court. (Manohar Lall and Das, JJ.) 
Suraj Narain Prasad v. Tamil .Ahmad. 25 
Pat. 1 = 12 B.R. 506=224 T.C. 331 = 1946 Pat. 
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(Rul. ) 283=A .I.R. 1946 Pat. 385=27 P.L.T. 

445. . . 

-Cls. 13 and 14— Scope—Jurisdiction of 

Civil Court—If taken away. 

There is nothing in Cls. 13 and 14 of the 
Bihar House Rent, Control Order which takes 
away the jurisdiction of the Civil Court. The 
only restriction on the jurisdiction of the Civil 
Courts is that an order of the controller when 
made, shall be final and shall not be question¬ 
ed in any Court. The Bihar House Rent Con¬ 
trol Order docs not create an independent or a 
new obligation; nor does it provide an exclusive 
Code for the determination of that, obligation. It 
merely provides an alternative remedy which any 
party can avail himself of and if any party thus 
avails himself of that alternative remedy, then 
and then alone is the order of the controller 
final. It would, however, be subject to investi¬ 
gation by Civil Court as to whether the controller 
i has complied with the Act or acted in conformity 
with the fundamental principles of -judicial pro¬ 
cedure. (Manohar Lall and Das, JJ,) Suraj 
Narain Prasad v. Tamil Ahmad. 25 Pat. 1 = 
12 B.R. 506=224 I.C. 331 = 1946 Pat. (Rul.) 
283=A.I.R. 1946 Pat. 385=27 P.L.T. 445. 

BIHAR KEROSENE OIL CONTROL 
ORDER (1948), S. 11 —Scope—Contravention 
of Bihar Kerosene Oil Control Order on 25th 
April, 1948— Offence. See Essential Supplies 
(Temporary Powers) Act, 1946, S. 7. 5 D.L. 
R. (Pat.) 13. 

BIHAR AND ORISSA LOCAL SELF-GO¬ 
VERNMENT ACT (III OF 1885), S. 141— 

Scope—Breach of bye-law of District Board — 
Prosecution started by chairman of Local Board 
—Absence of evidence of authorisation by Dis- 
irict or Local Board — Effect—Legality of con¬ 
viction. 

A prosecution in respect of a breach of a bye¬ 
law of a District Board instituted by the Chair¬ 
man of a Local Board, in the absence of evidence 
to show that.the Chairman was authorised to 
institute the same either by the District Board or 
by the Local Board, is defective ab initio by 
reason of S. 141 of the Bihar and Orissa Local 
Self-Government Act, and a conviction had^ on 
such a prosecution is illegal and must be set aside. 

( Aganvala, Ag. C.J. and Das, J.) Ramautar 
v. Rambrich. 26 Pat. 147=A.I.R. 1948 Pat. 
255=49 Cr.L.I. 513. 

BIHAR MAINTENANCE AND RESTORA¬ 
TION OF ORDER (INDEMNITY) ACT 
(III OF 1943), S. 4 (b )—C obstruction and 
scope—Question of previous sanction — H’hen to be 
referred to Government—Court if bound to refer 
as soon as plea is raised — Act if ultra vires. 

S. 4 (/>) of Bihar Act (ITT of 1943), assuming 
the Act. to be intra vires, does not indicate the 
stage at. which the Court has to refer for deci¬ 
sion the question whether the previous sanc¬ 
tion of the Provincial Government is necessary 
or not. The Court has jurisdiction to decide 
whether in a particular case, on the materials 
then before it, the question has arisen. When 
it decides that it has arisen and refers it to 
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Government, what the Provincial Government has 
to decide is not that the question has or has not 
arisen, but that, after the question has been re¬ 
ferred to it whether in the paricular case, the 
previous sanction of the Government was or was 
not necessary. The Court may decide that on 
the materials limn placed before it, the question 
has not yet arisen and therefore decide to proceed 
with the suit, and then later on refer the ques¬ 
tion when it does arise. It is correct to held 
that as soon as the defendant informs the Court 
that no previous sanction to the suit has been 
obtained, the Court loses jurisdicion to proceed 
with the suit and is bound to refer the question 
to the Government. 

Quaere :—Whether Bihar Act III of 1943 is 
ultra vires. 

Das, J. : —The foundation of the protection 
given in S. 4 (a) of the Act is the purpose for 

which the act which is the subject of the suit 

is ordered or done. It is for the Court, under 

S. 4 (6), to decide if any question as to pre¬ 

vious sanction arises or not. The Court may 
well say that there at least must be some prima 
facie evidence as to the purpose for which the 
‘icts complained of were done, before it can hold 
that a question as to the previous sanction of the 
Provincial Government has arisen. ( Manohar 
Lai, Ag. C.J., Sinha and Das, JJ.) R. Nicholes 
Lines v. All India Spinners Association. 
(1946) P.W.N. 321=A.I.R. 1947 Pat. 185= 
13 B.R. 382=230 I.C. 88=1947 Pat. (Rul.) 
274 (S.B.). 

BIHAR MAINTENANCE OF PUBLIC 
ORDER ACT (V OF 1947 )—Whether ultra 
vires— Government of India Act, (1935), Sch. VII, 
List II, Item 1. 

The true nature and character of the Bihar 
Maintenance of Public Order Act brings it within 
Item 1 of the Provincial Legislative List which 
elates to “public order,” and the use of the ex¬ 
pression “public safety” in the preamble and in 

2 (1) of the Act, does not make the Act 
ultra vires the Provincial Legislature. The ex¬ 
pression “public order” in Item 1 of the Provincial 
Legislative List must, in its context, be taken in 
a comprehensive sense so as to include public 
safety in its relation to the maintenance of public 
order. In the context in which the expression 
Public safety” occurs in the preamble and in S. 2 
(1) of the Act, it is either synonymous with 
Public order or is comprehended by the more 
general term “public order” and the use of the 
^ord “and” is not disjunctive. There is no 
encroachment on Item 1 of the Federal Legislative 
List which deals with, inter alia, preventive deten- 
uon ift British India for reasons of state con¬ 
nected with defence, external affairs, etc. That 
ltem may also have an aspect of public safety, but 
of a different character altogether, being connected 
jjjth defence, external affairs, or the discharge of 
uie functions of the Crown in its relation to the 
‘Joian States. ( Meredith, Sinha and Das, /I.) 
4; Ek Mahomed v. Province of Biha*. 27 Pat. 
4 73 =A.I.R. 1949 Pat. 1=50 Cr.L.J. 44=4 D.L. 

(Pat.) 67=3 A.I.Cr.D. 227 (F.B.). 
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-S. 1 (3)— Duration of Act for one year 

—Act extended to Chota Nagpur by Governors 
notification, dated 16 th March, 1947— Duration of 
Act extended by Provincial Government for 
another year till 15 th March, 1949—AT fresh 
notification by Governor extending the extended 
Act to Chota Nagpur till 6 th March, 1949— 
Detention of petitioners in Chota Nagpur in 
February, 1949— Legality—Government of India 
Act (1935), .S'. 92 (1). 

The Bihar Maintenance of Public Order Act, 

1947, came into force on 16th March, 1947, for 
a period of one year. On the same day, the Go¬ 
vernor by a Notification under S. 92 (1) of the 
Government of India Act brought the Act into 
operation in the partially excluded area of Chota 
Nagpur. By a Notification, dated 11th M*irch, 

1948, the Provincial Government in exercise of the 
powers conferred by the proviso to S. 1 (3) of 
the Bihar Maintenance of Public Order Act, ex¬ 
tended its operation for a further period of one 
year, ( i.e .,) from 16th March, 1948 to 15th March, 

1949, Upto 6th March, 1949, no fresh notification 
was issued by the Governor extending the exten¬ 
sion of the Act_to Chota Nagpur. On 7th March, 
1949, however, the Governor issued a notification 
directing that the Act should apply and should 
always be deemed to have applied to Chota Nag¬ 
pur with ‘effect from 16th March, 1948. The 
petitioners were detained under the Act in Chota 
Nagpur in February, 1949. 

Held (Per Full Bench) that the detention of 
the petitioners was legal, that a fresh notification 
by the Governor under S. 92 (1) of the Go¬ 
vernment of India Act extending the extended 
Act to Chota Nagpur was not necessary and that 
the Notification of 7th March, 1949, was entirely 
unnecessary and that nothing contained in it could 
render the detention of the petitioners, which was 
oherwise legal, illegal. 

Per Meredith, J. —When the Governor by his 
notification of 16th March, 1947 applied the Act 
to the area, he applied it for whatever its dura¬ 
tion might eventually be. There was no ques¬ 
tion of any fresh legislation extending the Act, 
the operation of which would be barred under 
S. 92 (i), Government of India Act, and which 
needed fresh application by the Governor. The 
whole legislation was in fact contained in the 
original Act (V of 1947), though in regard to 
the first proviso to S. 1, it was conditional legis¬ 
lation. It was not quite accurate to speak of 
extension of the Act to Chota Nagpur. It was 
originally an Act for the whale province includ¬ 
ing Chota Nagpur. S. 1 (2) of the Act said 
“it extends to the whole of the Province of 
Bihar”. The effect of S. 92 (1) was merely 
to impose a bar to its operation in Chota Nagpur, 
and the Governor’s Notification did not extend 
the Act to that area, but merely removed the bar 
to its operation. Once the bar was removed, it 
would operate for its entire duration. 

Per Shearer, J. —In the enacting the proviso to 
S. 1 (3) of the Bihar Maintenance of Public 
Order Act, the Legislature delegated to the exe¬ 
cutive a power to amend the Act, the only res- 
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triction on the exercise of the power being that 
the Provincial Government was not to continue 
the Act in operation for more than a specified 
period. It is immaterial that the Provincial Go¬ 
vernment made no other modifications in the Act. 
When it continued the Act in operation for an¬ 
other year it amended the Act. This was no 
doubt an exercise of delegated legislative power, 
but the power so exercised was not a power con¬ 
ferred by the Constitution Act but a pow'er con¬ 
ferred by the Bihar Legislature itself. It is true 
that when an Act which has been applied to 
Chota Nagpur is amended by a subsequent Act, 
that subsequent Act must also be applied to 
Chota. Nagpur, otherwise the unamended Act con¬ 
tinues in operation there. But there is nothing 

J in S. 92 (1), Government 

of India Act, to suggest that, when an Act which 
has already been applied to Chota Nagpur is 
amended otherwise than by an Amending Act, 
the Act as amended will not apply to Chota 
Nagpur forthwith and that the issue of a noti¬ 
fication, expressly declaring that it shall, is neces¬ 
sary. 

^ mam> 3• There is nothing in the terms of 
o. 92 (1), Constitution Act which required the 
Governor of the Province to issue a fresh noti¬ 
fication thereunder directing that the Act shall 
remain in force for a further period of one year 
in Chota Nagpur. There w r as no new Act of 
the Provincial Legislature which required the 
Governor to proceed under S. 92 (1), Consti¬ 
tution Act. The Act had never ceased to be an 
Act of the Provincial Legislature. At no time 
was there a period in which its continuity had 
been broken. It had already been applied to 
Chota Nagpur under S. 92 (1), Constitution Act. 
While the Act remained in force it was the law' 
of the province of Bihar including Chota Nag¬ 
pur. . Accordingly the detention of the petitioners 
by virtue of its provisions was not illegal. The 
Notification, dated 7th March, 1949, issued by the 
Governor under S. 92 (1), Constitution Act did 
not make the detentions illegal. If anything, the 
intention of the Governor in issuing the said 
Notification was to declare that such detentions 
were legal. ( Meredith, Shearer and Imam , //.) 
Kanai Lai Paul v. Province of Bihar. A.I.R. i 

1949 Pat. 369=50 Cr.L.J. 730=30 P.L.T. 257 
( F . B.). ' 

* S. 1 (3), Proviso— Delegation of power ! 
to extend duration of the Act—If ultra vires the 
powers of the Bihar Legislature—Government of 
India Act (1935), .9. 92 (\)—Pozver of the 

Governor to extend Act with an ultra vires 

provision . 

The Bihar Maintenance of Public Order Act of 
1947 came into force on 16th March, 1947 and by 
sub-S. (3) of S. 1, its operation was limited to 
one year from the date of its commencement. 
There was, however, a proviso to the effect “that 
the Provincial Government may, by notification, 
on a resolution passed by the Bihar Legislative 
Assembly and agreed to by the Bihar Legislative 
Council, direct that, this Act shall remain in force 
for a further period of one year with such 
modifications, if any, as may be specified in the 
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notification". On the 11th March, 1948, after 
a reasolution of both Houses the Provincial 
Government issued a notification extending the 
life of the Act for one year from 16th March 
1948 to 15th March, 1949. By** the Bihar 
Act V of 1949 which came into force on 
the 15th March, 1949, in subsection 
(3) of S. 1 of the Act, 1947, for the words “for a 
period of one year from the date of its commence- 
I ment” the words and figure “till the 31st March, 
1950” were substituted. As the Bihar Act of 
, 1947 could not of its own force operate in the 
, Chota Nagpur Division which had been declared 
to be a “partially excluded area” under S. 91 of the 
Government of India Act, the Governor of Bihar 
issued a notification on the 16th March, 1947, 
directing that the Bihar Act of 1947 should apply 
to the Chota Nagpur Division. But when the 
life of the Act of 1947 was extended in 1948, it 
was not followed by fresh notification under S. 92 
(1) of the Government of India Act though 
subsequently the Bihar Act V of 1949 was extended 
to that area by a notification. The appellants 
who were arrested in that area in January and 
February of 1949 under the Bihar Act as 
extended, applied under S. 491, Criminal 
Procedure Code, for their release on the ground 
that their arrest and detention were unauthorised 
and illegal inasmuch as the proviso to S. 1 (3) 
of the Act was ultra vires the powers of the 
Bihar Legislature and as such there was no Act 
in existence after the expiry of the period of 
one year fixed under the Act and even otherwise 
the Bihar Act with its extended duration was 
not effectually brought into operation in that area. 

Held (Kania , C.J Mehrchand Mahajan and 
Mukherjea, //.) The proviso to sub-S. (3) of 
S. 1 of the Bihar Maintenance of Public Order 
Act of 1947 was ultra vires in that it amounted 
to a delegation of legislative power. That Act 
which was a temporary Act came to an end when 
the one year expired and had not been validly re¬ 
enacted when the appellants were arrested’ and 
the Governor had no power to adopt it to Chota 
Nagpur as there was nothing to adopt. When 
the Bihar Amending Act V of 1949 was passed 
there was no Bihar Maintenance of Public Order 
Act, 1947, in operation in the Province which 
could be amended. 

Patanjali Sastri, /.—The application of the 
first proviso to S. 1, sub-S. (3) of the Bihar 
Maintenance of Public Order Act to Chota 
Nagpur by the Notification of 16th March, 1947, 
was unconstitutional and, assuming without de¬ 
ciding, that the enactment of the Proviso by the 
Provincial Legislature was ultra vires and the 
notification issued by the Provincial Government 
on the 11 tli March, 1948, under that proviso was 
effective to extend the duration of the Act for 
one more year, a fresh notification by the 
Governor was necessary to bring the extended 
Act into force in Chota Nagpur and in the 
absence of such notification the arrest and deten¬ 
tion of the appellants must be held to be unautho¬ 
rised and illegal. 

Fad Ali , /.—The proviso to sub-S. (3) to 
S. 1 of the Bihar Act of 1947 is only a piece of 
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conditional, legislation and it cannot be impugned 
so far as it confers upon the Provincial Govern¬ 
ment the power to extend the Act for a further 
period of one year. The mere fact that this 
power is coupled verbally with the power to modify 
the Act will riot make the entire proviso void. If 
Hie provision as to modification is not valid, it 
can be ignored and the proviso can be read as if 
that provision was not there. The notification 
of the 11th March, 1948, is valid. 

. Ber Kama, C ./.—The power contained in the 
impugned proviso to extend the Act for a period 
of one year, with modifications, if any, is one 
power and not two severable powers and is legis¬ 
lative power. Even keeping apart the power to 
modify the Act, I am unable to construe the 
proviso, worded as it is as conditional legislation 
by the Provincial Government. Applying the 
principles laid down by the Privy Council in the 
Queen v. Burak and Russel v. Queen, I do not 
think the extension of the Act beyond the first 
year by the Notifications could escape being 
classed as delegated legislation. 

Per Mehrchand Maliajan, J .—The proviso 
which has been assailed in this case, comes within 
the ambit of delegated legislation and is thus an 
improper piece of legislation and void. The 
power given in the proviso to re-enact the Act 
for another year is legislative power and does not 
amount to conditional legislation. 

/.—The proviso to S. 1 (3) of 
the Bihar Maintenance of Public Order Act must 
be held to be ultra vires the powers of the Bihar 

Provincial Legislature and a fortiori it would be 
ultra wres the legislative authority with which 
the Governor is invested under S. 92 (1) of the 
government of India Act. (Kania, C.J. , Fazl 

utonjoli Sastri, Mehrchand Maliajan and 
Mukherjea, //.) Jatindra Nath Gupta v. 

rn R c° VT ^ CE 0F Bihar - 28 Pat. 703=1949 F.C.R. 
595=r30 P.L.T. 453=1949 F.L.J. 225=53 C.W. 

V fF.R.) 91=A.I.R. 1949 F.C. 175=3 A.I. 
SL- D - *>6=4 D.L.R. (F.C.) 158=50 Cr.L.J. 
897—(1949) 2 M.L.J. 356 (F.C. 1 ). 

T“ S. 1 (3), Proviso —Notification enntinu- 
xn 9 Act issued in Governors name — Validity. 

The expression “Provincial Government” in 
p- J proviso of the Bihar Maintenance of 
public Order Act means nothing more or less than 
me Governor of Bihar, by virtue of S. 4-A read 
JJjth Ss. 3 (27-a) and 3 (43-a) of the General 
t/atses Act. Tf, therefore, the notification con¬ 
tinuing the Act is issued in the name of the 
governor, there is no illegality about ' it. 
k Meredith, Sirtha and Das, //.’) Nek Mahomfd 
Province of Bihar. 27 Pat. 773=A.I.R. 1949 
m. 1=50 Cr.L.T. 44=4 D.L.R. (Pat.) 67=3 
A.I.Cr.D. 227 (F.B.). 

7“7-S. 1 (3), Proviso—Scope—Extension of 

A °t under—Notification under S. 92 (1), Govern¬ 
ment of India Act, applying Original Act to ex- 
nuded area—Fresh notification—Necessity when 
is extended under S. 1 (3). See Govern¬ 
ment of India Act, S. 92 (1). 4 D.L.R. 
p at.) 158 (F.B.). 

’S. 1 (3), Proviso —Whether valid. 

When the Governor-General gave his assent to 
Q.. D.—h8 
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the Bihar Maintenance of Public Order Act, he 
gave his assent to the proviso to S. 1 (3) of’the 
Act; in other words, the Governor-General 
assented to that provision which says that the 

may, by notification, on a 
resolution passed by the Bihar Legislative 
Assembly and agreed to by the Bihar Legislative 
Council, direct that the Act shall remain in force 
for a further period of one year. It cannot be 
contended that by assenting to the proviso the 
Governor-General has really delegated his power, 
to assent in favour of the Provincial Government 
and such delegation being illegal the proviso' has 
no legal validity. On the contrary, the Governor- 
General has exercised his power of assent and the 
utmost that can be said is that the assent is a 
conditional assent, the condition being that the 
Provincial Government can act only on a resolu¬ 
tion passed by the Bihar Legislative Assembly and 
agreed to by the Bihar Legislative Council. Condi¬ 
tional assent of this kind is not unknown to 
legislative practice. [1945 P.C. 48, appl.] 

( Meredith, Sinha and Das, //.) Nek Mahomed 
v. Province of Bihar. 27 Pat. 773= A.I.R. 
1949 Pat. 1=50 Cr.L.J. 44=4 D.L.R. (Pat.) 
67=3 A.I.Cr.D. 227 (F.B.). 

—--Ss. 2 and A — Ground for detention — Vali¬ 

dity Mere' statement that detenu was responsi¬ 
ble fO tY ' strikes in collieries or that he attempted 
to participate in simultaneous strikes — Sufficiency. 

A mere statement that a detenu was respon¬ 
sible for strikes in collieries, or that he attempted 
to participate in simultaneous strikes in several 
collieries is not a ground of such precision or 
adequacy as would justify an order of detention 
under S. 2 of Bihar Act (V of 1947) or be a 
sufficient compliance with the mandatory provisions 
of S. 4, when there is no allegation that the strikes 
mentioned are illegal strikes. (Das and Narayan, 
//.) Arun Kumar Sinha v. Province of 
Bihar. 4 D.L.R. (Pat.) 38=3 A.I.Cr.D. 133 
=A.I.R. 1949 Pat. 236=50 Cr.L.J. 497. 

• 1 ■ S. 2— Grounds for order under — If to have 
reference solely to Province of Bihar—Ground re- 
ferring to consequences or repercussions of pre¬ 
judicial act outside province as well as within—If 
makes order ultra vires. 

The. consequences of an act constituting “a 
prejudicial act” within the meaning of the Bihar 
Maintenance of Public Order Act (1947), need 
not necessarily be confined to the Province of 
Bihar, and the fact it may have repercussions 
or consequences outside the Province does not 
necessarily oust the jurisdiction of the Provincial 
Government to pass an order of detention under 
S. 2 of the Act, provided that the ground based 
on 'the prejudicial act has connection with or 
reference to the public safety and maintenance of 
public order in the Province of Bihar. A parti¬ 
cular ground for detention of a person may, 
therefore, have reference to or connection with 
public safety and maintenance of public order in 
the Province, and may, at the same time, have 
reference to consequences or repercussions outside 
that Province. It would then be quite within the 
powers of the Provincial Government to make an 
order of detention under the Act on such a ground 
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though an order on grounds which have only 
reference to or connection with the defence jf 
India or the external affairs of India, and which 
have no connection with the public safety and 
maintenance of order in Bihar, would he in excess 
of the powers of the Provincial Government, be¬ 
cause then the Act would encroach on the Federal 
Legislative list, viz., Item 1, List I, of Sell. YII 
to the Government of India Act (1935). A 
ground of detention which has reference to the 
public safety and maintenance of order in the 
Province of Bihar does not lose its force and 
validity under the Act merely because it may a 
have a wider aspect or consequences not necessarily 
confined to that Province and it cannot be con¬ 
tended that the order of detention is ultra vires 
in that the Act has been given an extra-territorial 
application, when it can have no such application 
in law. 29 P.L.T. 207, ref. ( Das and Narayan, 
JJ.) Siddique Ali v. Province of Bihar. 28 
Pat. 23=4 D.L.R. (Pat.) 28=3 A.I.Cr.D. 125 
=A.I.R. 1949 Pat. 241=50 Cr.L.J. 510. j 

-S. 2— Grounds for order — Past act of de¬ 
tenu — Sufficiency—Inference from past act—If ' 
justified. | 

S. 2 of Bihar Act V of 1947 is meant for pre- ! 
ventivc detention and an inference from past acts 
of the detenu as to his acting in a manner preju¬ 
dicial to safety, etc., is not shut out by the provi¬ 
sions of the Act. Hence an act done by the de¬ 
tenu in the past may be made a ground for his 
detention under the Act. [1949) Pat. 1 (F.B.) 
ref.J (Das and Narayan, JJ.) SmoipUE A 1.1 r. 
Province of Bihar. 28 Pat. 23=4 D.L.R. 
(Pat.) 28=3 A.I.Cr.D. 125=A.I.R. 1949 Pat. 
241=50 Cr.L.J. 510. 

-S. 2—Mala tides of detaining authority — 

Burden of proof. 

The recital in a duly authenticated order will, 
in the absence of anv evidence as to its inaccuracy, 
be accepted by the Court as establishing the neces¬ 
sary condition for passing an order of detention. 
The onus of showing bad faith rests heavily on 
the detenu who imputes mala fides to the detain¬ 
ing authority. (Das and Narayan, JJ.) Sioni- 
que Ali 7'. Province of Bihar. 28 Pat. 23=4 
D.L.R. (Pat.) 28=3 A.I.Cr.D. 125=A.I.R. 
1949 Pat. 241=50 Cr.L.J. 510. 

-S. 2— Scope and operation of — Detention of 

habitual criminals—If legal or justified — Act, if 
ultra vires on that account. 

Shearer, J. —The Bihar Maintenance of Public 
Order AcCis not an act for the preventive deten¬ 
tion of habitual criminals. Prime foiee, the per¬ 
sons aimed at arc persons engaged in activities 
likely to lead to public disorder or domestic vio¬ 
lence. “Public safety” as used in the Act in¬ 
cludes safety of the property as well as the lives 
and liberties of His Majesty’s subjects. But the 
expression cannot mean only the safety of the 
goods of individual members of the public. The 
correct meaning of flic expression Is the safety 
of the community, as a community, which may be 
threatened either from without by enemy action 
or from within by internal disorder or domestic 
violence. If the Act be regarded as authorising 
the detention of habitual criminals, then the Act 
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would be ultra vires the Provincial Legislature and 
void. 

Reuben, J. : Quaere: Whether an act for the de¬ 
tention without trial of a habitual criminal as such 
would be ultra vires. (Slieater and Reuben, JJ.) 
Lalu v. King. 4 D.L.R. (Pat.) 48=3 A.I.Cr 
D. 171=A.I.R. 1949 Pat. 299=50 Cr.L.J. 575. 

--S. 2 (1)— Order of detention passed by 

Minister hut expressed in Governor’s name — 
Validity—Government of India Act, (1935) 6'. 
57. 

An order of detention under S. 2 (1) of the 
Bihar Maintenance of Public Order Act expressed 
in the name of the Governor is valid, although 
under the new rules of executive business the 
order was passed by the Minister concerned and 
not by the Governor. Under S. 59 of the Go¬ 
vernment of India Act, executive action of the 
Government of a Prcwince has to be expressed 
in the name of the Governor. [72 I.A. 241, rel.J 
(Meredith, Sinha and Das, JJ.) Nek 
Mahomed v. Province of Bihar. 27 Pat. 773 
-A.T.R. 1949 Pat. 1=50 Cr.L.I. 44=4 D.L. 
R. (Put.) 67=3 A.I.Cr.D. 227 (F.B.). 

-S. 2 (1)— Order■ of detention — Satisfac¬ 
tion of Governor—Enquiry into—Poivcr of Court. 

If an order of detention under S. 2 (1) of the 
Bihar Maintenance of Public Order Act states 
that the Governor was satisfied that it was ne¬ 
cessary to make that order the Court must, ac¬ 
cept the position that he was so satisfied, unless 
there arc grounds for holding that be was not 
acting in good faith, or that the order was a 
sham order or in excess of the powers given to 
him under the Act. 1 23 Pat. 252 and 72 I.A. 
241, rcl.j (Meredith, Sinha and Das, Jl.) 
Nek Mahomed v. Province of Bihar. 27 Pat. 
773=A.I.R. J 949 . Pat. 1=50 Cr.L.I. 44=4 
D.L.R. (Pat.) 67=3 A.I.Cr.D. 227 (F.B.). 

- S. 4— Construction — "As soon as may be** 

—Meaning of. 

The phrase “as soon as may he” in S. 4 of 
tlie Bihar Maintenance of Public Safety Order, 
means as early as is reasonable in the circum¬ 
stances of the particular case. 

Where the order under S. 2 (1) (a) was 
issued on 16tli April, 1947, the arrest was made 
on 9th May, 1947, and the grounds of detention 
were communicated on 24th July, 1947: 

Held, that the provisions of S. 4 had not been 
complied with and that, the grounds were not 
communicated “as soon as may be." (Aganealc, 
Ag. C.J., Reuben and Bennett , JJ.) Mlrat 
Patwa v. Province of Bihar. 26 Pat. 628=2 
D.L.R. 654=A.I.R. 1948 Pat. 135=49 Cr.L. 
J. 132=29 P.L.T. 295 (F.B.). 

--- S. 4— (,rounds for detention — Communi¬ 
cation to detenu—Time limit. 

No specific period can be laid down within 
which the grounds for detention have to be com¬ 
municated to a detenu under S. 4 of the Bihar 
Maintenance of Public Order Act. The phrase 
“as soon as may be” as used in the section means 
as early as is reasonable in the circumstances of the 
particular case. (Imam and Narayan, JJ.) Badri 
Prasad 7-. King. 49 Cr.L.T. 683=A.T.R. 1948 
Pat. 401. 
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BIH. MAINT. OF PUB. ORD. ACT (1947), 
S. 4. 

- S. 4— Order of detention —A eed to dis¬ 
close grounds and particulars. 

Under S. 4 of the Bihar Maintenance of Pub* 
lie Order Act, the authority passing the order 
of detention should communicate the grounds, but, 
it need not disclose facts which it considers it 
would be against the public interest to disclose. 
Under the section the facts may be so inter¬ 
twined with the grounds that the Provincial Go¬ 
vernment may be in a position to say that the 
grounds cannot be disclosed without disclosing the 
facts. 

It is clear from the section that a distinction 
is made between “grounds” and “particulars”, in 
spite of the use of the word “other” befjore 
“particulars”. The authority making the order 
is given a discretion to give such particulars as 
are in the opinion of the authority sufficient to 
enable the detenu to make a representation against 
the order of detention. The discretion, however, 
is not to be exercised capriciously, and if no 
particulars are given or particulars are given in 
such a way as to make it impossible for the 
detenu to make a representation against the order, 
then there is a failure to comply with the man¬ 
datory provisions of the section and the detenu 
Is deprived of, to use the words of the section, 
“the earliest practical opportunity” of making a 
representation. A statement in the grounds that 
the detenu is a member of an organization or 
association which has been recently declared 
unlawful, without any reference to the nature of 
the activity in which he is or 'was engaged and 
"without any particulars of that activity, is not 
a. sufficient compliance with the mandatory pro¬ 
visions of S. 4 of the Act. [50 Bom.L.R. 175. 
50 Bom.L.R. 183 and 1949 All. 37, ref.] 
(Meredith, Sinha and Das, JJ.) Nek Mahomed 
v. Province of Bihar. 27 Pat. 773=A.I.R. 
1949 Pat. 1=50 Cr.L.T. 44=4 D.L.R. (Pat.; 
<17=3 A.I.Cr.D; 227 (F.B.). 

—- S. A — Scope — Compliance—Vague . and 

general assertions as to person being trusted 
lieutenant of Communist leader or of being link 
between Communists. 

A mere statement that a person is a trusted 
lieutenant of a Communist leader or that he is the 
link between certain Communist groups or that, 
his activities were suspicious, is clearly vague, 
and is not a ground with such particulars as 
"Would enable the person detained on such grounds 
to make an effective representation against the 
order of detention passed against him. Mere 
■vague or general assertions without any parti¬ 
culars whatsoever cannot amount to sufficient 
compliance with the mandatory provisions of S. 
4- of Bihar Act V of 1947. ( Das and Narayan, 
JJ.) Arun Kumar Singha v. Province of 
Bihar. 4 D.L.R. (Pat.) 38=3 A.I.Cr.D. 133 
=A.I.R. 1949 Pat. 236=50 Cr.L.J. 497. 

-—-S. 4— Scope — Non-compliance — Effect on 

detention—Order under S. 2 (1) (a)—If void. 

The provisions of S. 4 of the Bihar Mainten¬ 
ance of Public Safety Act are mandatory. The 
mere fact that one of the formalities attendant 
upon the exercise of a statutory power is direct¬ 
ed to be carried out after the exercise of such 


BIH. MAINT. OF PUB. ORD. ACT (1950), 

S. 2. 

power has already commenced does not of itself 
preclude an intention on the part of the Legis¬ 
lature that non-compliance with the formalities 
shall have an invalidating effect on the thing done 
or on the continued doing of the thing. The Act 
is not primarily concerned with orders but with 
the preventive detention of persons whose deten¬ 
tion is, in the opinion of the Provincial Govern¬ 
ment, necessary with a view to prevent them from 
acting in a manner prejudicial to the public safety 
and maintenance of public order. A detention 
becomes illegal if the grounds for such detention 
are not communicated to the detenu within a 
reasonable time. 

Quaere : Whether the order under S. 2 (1) 
(a) is void ah initio on this ground? ( Agarwala, 
Ag. C.J., Reuben and Bennett, JJ.) Murat 
Patwa v. Province of Bihar. 26 Pat. 628=29 
P.L.T. 205=2 D.L.R. 654=A.I.R. 1948 Pat. 
135=49 Cr.L.J. 132 (F.B.). 

-S. 19— Scope and effect — Notification un¬ 
der S. 6 (1) of Ordinance of 1946, void and ultra 
vires —If kept in force. 

A Notification issued under S. 6 (1) of the 
Bihar Maintenance of Public Order Ordinance, 
1946, which is kept in force by S. 19 of the Bihar 
Maintenance of Public Order Act, 1947, should 
be a notification validly issued. But a notification 
which is ultra vires and beyond the scope of the 
powers conferred by S. 6 (1) of the Ordinance 
of 1946 cannot be kept in force, or validated by 
S. 19 of the Act of 1947. ( Manohar Lall and 
Ramosivami , .//.) Ramkheeav \n Poddap v. 

The King. 28 Pat. 854=4 D.L.R. (Pat.) 235. 

-(Ill of 1950)— Scope — Effect of Consti¬ 
tution Act—Bad parts if severable from other 
parts—Act void as a whole. 

Bihar Act III of 1950 has to be taken as a 
whole. The provisions in it for detention can¬ 
not be separated from the safeguards, and the 
safeguards are inextricably mixed up with the 
provisions for duration. The Court cannot tear 
an Act to pieces, take away the bad pieces, and 
then build a different structure by putting to¬ 
gether the pieces that remain. That would 
amount to legislation on lines which can never be 
approved. Hence severance is not possible and 
hence the Act as a whole must be held to be void 
by reason of the Constitution having come into 
force at midnight of 26th January, 1950. 
(Meredith, C.J. and Sarjoo Prasad, /.) 
Brahmeshwar Prasad v. State of Bihar. 29 
Pat. 335=5 D.L.R. (Pat.) 221=4 A.I.Cr.D. 
557=51 Cr.L.J. 1081=AT.R. 1950 Pat. 265. 
- Scope—If retrospective. 

Bihar Act III of 1950 is not retrospective in 
operation. (S. K. Das and Sarjoo Prasad, JJ.) 
SUNIRMAL DuTTA V. PROVINCE OF BlHAR. 29 

Pat. 293=4 A.I.Cr.D. 265=A.I.R. 1950 Pat. 
259=5 D.L.R. (Pat.) 103=51 Cr.L.J. 1025. 

--Ss. 2, 4 and 5— Scope — If ultra vires— 

Constitution of India, Arts. 13, 21 and 22 (4)— 
Preventive Detention (Extension) Order , 1950. 

The detention provisions of Bihar Act III of 
1950 are completely inconsistent with the funda¬ 
mental rights prescribed in Art. 22 (4) of the 
Constitution of India; and as a consequence, 
directly the Constitution came into force at 
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BIH. MAINT. OF PUB. ORD. ACT (1950), 
S. 2. * 

midnight of 25th January, 1950, these provisions 
became void under Art. 13 (1) of the Constitu¬ 
tion With the detention provisions the power 
to detain also lapsed on 26th January, 1950, and 
the detention cannot therefore legally continue 
even for one moment after the lapse of the law 
in view of Art. 21 of the Constitution. The Act 
is not validated by the Preventive Detention 
(Extension) Order, 1950, because the Act having 
become void directly after midnight of 25th 
January, 1950, the subsequent order of the Presi- 

/■1 nnf *-v-» ^ , L .. /*i . .. 1 a i r 



* 

BIH MAINT. OF PUB. ORD. ACT (1950), 

definite and specific, the provisions of S. 3 are 
fully complied with. (S. K. Das and Sarjoo 

&££: »k. Su S.r E g"*i& P pT”S£ 

i’vl’j! 265=5 DX ' R ' <p “ ' «»=» 

S ; , 5 (1)— Scope—Grounds of detention 


clear and definite—Detenu making detailed repre¬ 
sentation on basis thereof—Detention, if bad for 
vagueness or indefiniteness. 

dent made after To^Fa M~Tn 26 th“r-in,nrT I *!? e / r ? u "t S . L finished to the detenu 

1950, could not restore the Art SJTJTM’. u , nder S ; 5 of . the Bihar Act III of 1950, are 


1950, could not restore the Act which had alreadv Z 7 a I c°\ the W - Mt 111 of 19S0 - are 
become void and ceased to exist (Meredith c and defi " lte and sufficient to enable a repre- 
C.J. and Sarioo Prasad / ' L SCntatl °? t0 , be ™ de (and indeed the detenu 


C.J. and Sarioo Prasad] JZ) 1 t i *° be "T e (and indecd the dete “ u 

Prasad v. State of Bihar 29 Pat ? detailed representation), it cannot be 

5 D.L.R. (Pat.) 221=4 AT cl n I held , tha , th ey are vague and indefinite and hence 


(Pat.) 221-4 A T r r n c -7 I , u,d \ in 7 are va S ue and indefinite and hence 

‘he detent on illegal. A.I.R, 1949 Pat. 


51 Cr.L.J. 1081=A.I.R. 1950 Pat. 265. 

? (0 — Scope—If void under Arts. 

S-* * * s-i 1 _ C I 1 . ■ 


i o / i \ J i ? w AJ CSVIK+ uriuer sin*. 

}3 (1) and 19 of the Constitution of India—Act 
imposing restrictions — Validity—Onus of proof- 
Power of Court. 

Z er f lt Z\ C ;{\ and Das J :‘ Sheerer, J., diss. 

D 2 ( 1) (b) of the Bihar Maintenance of 
Public Order Act, 1949, became void under Art. 
Id (1) of the Constitution of India, in so far 
as it operates to restrict the freedom of move¬ 
ment of a citizen and it is not served by Art. 19 
(5) of the Constitution. A law to satisfy the 
criterion imposed by Art. 19 (5) must be so 
trained as to leave it open to the Courts to apply 
the objective test of reasonableness to its opera¬ 
tion. Bihar Act III of 1949, not having been 
so framed is not saved by Art. 19 (5). 

The burden is on the government to establish 
that the provision in the Act is valid, that is to 
say that the restrictions imposed are reasonable. 
No aw can infringe the fundamental right of 
freedom of movement under Art. 13, and when 
by the law enacted there has been a prima facie 
infringement of that right, the onus is necessarily 
on the State Government to bring the law within 

the exception contained in Art. 19 (5) which 
alone can save it. 

The test of reasonableness is not what is actu¬ 
ally done under the law, but what the law en¬ 
ables to be done. There can be no presumption 
that an executive official will always act reason- 
ab! y , though he may be presumed to act bona 
fide, winch is a different thing. 

The Courts do. not apply any subjective test, 
but apply the objective test. 

Shearer, J : While it is for the judiciary to 
decide whether the Legislature has exceeded the 
hmits of its legislative jurisdiction, it is not open 
to the judiciary to pronounce on the reasonable¬ 
ness or otherwise of anything which has been done 
by the Legislature within limits. 73 I A 144 
rel. ( Meredith, C.J., Shearer and Das, ' JJ.) 
Brajnandan Sharma v. State of Bihar *>0 

T>„ A AA 1 r T-\ T T~\ _ J -" unn . 


* (F.B.), F°1L ( Meredith , C.J. and Sarjoo Pra¬ 
sad, J.) Brahmeshwar Prasad v. State of Bi¬ 
har. 29 Pat. 335=5 D.L.R. (Pat.) 221=4 

p'/ViV 557=51 Cr.L.J. 1081=A.I.R. 1950 

pit. 

S. 5 (1)— Scope — If void as inconsistent 


zuith Art . 22.(4), Constitution—If renders rest 
of the Act void as a whole. 

The p rovisi ° ns of S. 5 (6) of Bihar Act III 
ot 1950 are inconsistent with Art. 22 (4) of 
the Constitution, designed as they are to prevent 
the Court from ascertaining if detention beyond 
three months is in accordance with the report 
of the Advisory Council. As such it appears to 
be calculated to evade the safeguard laid down in 
the Constitution on a fundamental right and is 
hence rendered void for inconsistency. It*is how¬ 
ever severable and the rest of the Act can stand 
unaltered after its excision. It would not make 
the detention illegal if found to be in accordance 
with that report, which the Court can call for 
despite S. 5 ( 6 ). ( Meredith, C.J. and Sarjoo 

Prasad, J.) Brahmeshwar Prasad v. State of 

Bihar. 29 Pat. 335=5 D.L.R. (Pat.) 221=4 
Pat'265°' 567=51 Cr L -J- 1081=A.I.R. 1950 

Proviso —Scop 


consistent with Art. 22 (5), Constitution of India . 

Proviso to S. 5 (1), Bihar Act III of 1950, is 
inconsistent with Art. 22 (5) of the Constitution, 
which is mandatory and hence, the proviso, what- 
ever may have been the case before 26th January, 
1950, became void after 26th January, 1950. But 
the provisions are clearly severable, and can be re- 

TaJrj-lf b SL in r g no integral part of the Act. 
(Meredith, C.J. and Sarjoo Prasad, J.) Brah- 

5ir SH r W i R Prasad v. State of Bihar. 29 Pat. 

^r 5 r D T L f R *iA ( 0 ? at ) 221=4 A.I.Cr.D. 557 
=51 Cr.L.J. 1081=A.I.R. 1950 Pat. 265. 

-S 5 (3)—[S. 4 (4) and (5) of Ordi¬ 
nance of 1949] —N on-compliance — Effect — Lego- 

rJ ^ J a • . J • 


lity of detention . 

Pat. 461=5 D.L.R. (Pat~) 166=*A I R"'l9S0 1 f Where . * he , representation of the detenu had 
Pat. 322 (F.B.). ' K ' 1750 , . becn ^nt to the Advisory Council but there has 

-S. 5— Cmmid? — i een no rc P° r t submitted. nor had the Prmnnrial 


« -- j n^v/uuvii uui UIC 1 C 

5 Grounds—Communication — Source GovemmcT" 1 * n ° r had the Provincial 

mu—If in h» government called for an 3 r report or 

take any other action in respect of the detenu, it 

fYHICf l\r\ K^l.l if . .1 a . " 


of information—If to be disclosed. 

In communicating the grounds for detention to ^ V 11 , 16 , 1 * actl0n m respect of tlie detenu, it 

e person detained, it is not obhcatorv° "> cre has been a failure’to 


the person detained, it is not obhgafory “n the comply Vi,hi, ^ "’7! 1,35 bee .". a faiIure 

the source of (4) P anH 


VV v . u r uuvcuimcnt 10 disclose the source of (d\ nnrl ^ 

them information. When the grounds stated are Order Ordiiance of mV, and'uTdetVio^m^t 
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S • 9 • 

therefore be held to be illegal. (S. K. Das and 
Sarjoo Prasad, JJ.) Sunirmal Dutta v. 

S F ^ AR ‘ 29 Pat * 293=4 A.I.Cr.D. 
C, R L.r.ol5 al ' 259=5 D ' L ' R ' 

OcUrdeP—If synonymous with public safety . 

Neither S. 6 of the Bihar Maintenance of Pub- 
hc Order (No. 2) Ordinance, 1949, nor S. 9 of 
the Bihar Act III of 1950, is ultra vires the 

provincial Legislature on the ground that the 

provincial Legislature under the Government of 
J n( jj a Act, 1935, Seventh Schedule, List II, Item 
1, had authority only to make a law with regard 
to public order, but not with regard to public 
safety. The terms “public safety” and “public 
order are interchangeable terms in the context 
in which they are used in the relevant sections. 
{Uas and Sinha, JJ.) Inderdeo Singh v. State 
5 D.L.R. (Pat.) 252=4 A.I.Cr.D. 686. 

——S 9 Scope—If void under Art. 13 (1) 
ot the Constitution as infringing Art. 19 (1). 
io^L ^nstitutkdn of India, Arts. 13 (1) and 
19 (3). 5 D.L.R. (Pat.) 252. 

f /,. 26 — Scope and e ff ect of—Detention 
7~ er Ordinance—If deemed one under Act, ^ 
jrom 4th January, 1950. 

J 5 * 26 ° f Bihar Act 111 of 1950 » is both a 
pealmg as well as a saving section in respect 

of l 04 G Pr ?? OUS Ie 8^1ation, namely the Ordinance 
r ,i * . e repealing and the saving provisions 

ot toe section have to be read in such a manner 

efwff tc \, cre ? te an y incompatibility, and to give 

e mtentl0n s of the Act and not so as 
0 oeieat its purpose. 

It cannot be held that the effect of S. 26 is 
OrHJn an of detention passed under the 

nacc , ance °f * 949 wou ^d be deemed to have been 
0 ^.“ d “ the Act of 1950 as from the date 

Tan,, ^ lch , Act came into force, namely, 4th 

order The trUe effect is that if a finaI 

O rf uL Wlth ; n t l ie meaning of S. 4 (5) of the 
tau n « Ce has been alrea dy passed, that order will 
1940 C r> Ct a ? Provided in_S. 3 of the Ordinance, 
PasspH ' ^ no suc b 'hnal orders have been 

tnenpJi but on ^ y proceedings have been com- 
been ^ ° r a , cts ^ one * a °d in so far as they have 
shall done under the Ordinance, they 

t^der th e C Act nUe ^ ° r deemed to ^ ave keen done 

existing d . 0e ? no * rev i ve anything not in force or 
($ Jr rJ * ae when the repeal takes effect. 
Datta* ^wd Sarjoo Prasad, JJ.) Sunirmal 
5 D r d* L? 0VINCE of Bihar. 29 Pat. 293= 

4 J r r 103=A.I.R. 1950 Pat. 259= 

Btua Cr * D * 265=51 Cr - L -J* 1025 - 

ORnpp maintenance of public 

ORDINANCE (II OF 1949)—W* 
vine'll f Ordinance promulgated when Pro - 

of I"A-. atures were session—Government 

{*r' a . Act . S. 88. 

1949 ;5 Maintenance of Public Order Ordinance, 
B >ha ’'\ utr A a vires and invalid, as the Governor of 
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the Provincial Legislatures were in session. 
( Kama^zvami and Narayan , JJ.) Bidya Chau- 

r™V=5i P ™qi. 2S6. B ““- axr - 1550 

Scope—If void or ultra vires for want of 

sanction of Governor-Genera 1 or being repugnant 

nn/rs C ° d 7 e - f" Government of India Act 
Uy35), S. 107. 4 D.L.R. (Pat.) 201. 

c_ S T S / 2> 4 - Proviso (new) 23 and 24— 

^cope If ultra vires. See Interpretation of 
Statutes. 4 D.L.R. (Pat.) 201. 

MAINTENANCE of public 
ORDER ORDINANCE (IV OF 1949)-Scow 
If beyond Governor’s powers under S 88 
Government of India Act invalid. See Govern’ 

fpaL)°20i NDIA ACT (1935) ’ S ' 88 - 4 D.L.R. 

o-t. Scope—If ultra vires. 

±5ihar Ordinance IV of 1949 Hralc , 

ltem 1 of List II of Sch. VII to thp Pn 
vemment of India Art urn L V,r 10 T e Lo- 

fhTm tiV t' co“„«w' w “J 

SiS°a I , c“b 28 ra.‘ 282=4 DLR ■ (£> 

——-S cope—If ultra vires. 

suvmy and Narayan, JJ.) Lal BahadL fiTcfn 

0F Bihar - 28 Pat - 806=4 D I R 
( at 'b ri= 3 A-PCr.D. 647. L R ' 

*7 -Validity of. See Government of Tvnr*’ 
Act ( 935), Ss. 88 and 1077nd sZ VTT 
Lists II and III and Bihar Maintenance m 

SXJ 0 ?P m 0sDINANCE (IV of 1949). ipso 


L'lltor « - nLvck. ^ _ ___ ^^ 

^ bv a ? d 0 ^ ey ^ nd the authorit y conferred upon 
^lgatin^ ^°y ernment of India Act, in pro- 
n & that Ordinance on 3rd June, 1949, when 


and 24 —I f ultra virpc 

tis, ?.l: d ? s - m 

With Item 1 of the Provincial List namelv 

order and preventive detention fo’r reasons^olf 
nected with maintenance of public order Thl 
rule is well established that if a Proving’ i a e 
deals in pith and substance with a subject to the 

S 3 ffl,» - 3 h IL-S; 

rent Legislature List. It folbws that 4e nT 

npnee cannot be held to be ultra vires for lh 0 

EvenTr Governor-Gen:raL bsenCe 

S 4 are invalid they are sepambleT Pr °r° to 
of .the Ordinance whTch wouId stTr ^ ** 
original character, and S 2 Tt? ,ts 

would be intra vires and valid 2 CP^ 0rdi, ? anc e 
N «rayan, II.) Bhut^J^™^ 


444- 


443 


THE QUINQUENNIAL DIGEST. 1946—1950. 


BIH MAINT. OF PUB. ORD. ORDANCE. 

(1949, S.2 ^ T T 

of Bihar. A. I. R . 1950 Pat. 35=51 Cr.L.J. 

300. . 

_S 2 (1)— Order of detention—Adequacy 

of qrounds—Power of Court to examine. 

The Court is not entitled to apply any objective 
standard and examine the adequacy of the grounds 
on winch the Provincial Government have ordered 
detcniion under S. 2 (1) of the Bihar Mainten¬ 
ance of Public Order Ordinance (IV of 1949). 
( Rumaszvami and Narayan, JJ.) Jagdish Prasad 
Pal v. Province of Bihar. 28 Pat. 800=51 Cr. 
L.J. 327= A. l.R. 1950 Pat. 41. 

—--Ss. 4 (1), (3) and (4)— Scope — Manda¬ 

tory nature — Non-compliance with S. 4 (1) — 
Effect on detention — l } ower of High Court to 
scrutinise validity 0 } order. 

S. 4 (1) of the P»ihar Maintenance of Public 
Order Ordinance (IV of 1949) is mandatory and 
absolute, and a failure to comply with the manda¬ 
tor) - provisions of S. 4 (1) would make the 
detention of a person illegal, improper and in¬ 
valid . 

The mere fact that Cls. 3 and 4 of S. 4, 
provide for an advisory Council to review the 
orders of detention would not preclude the High 
Court, in an application under S. 491, Cr. P. 
Code, from scrutinising the validity of the order 
of detention or excuse the Government from 
strict compliance with the mandatory provisions 
of S. 4 (1). |2 D.L.R. (Pat.) 654 (F.B.); 4 
D.L.R. (Pat.) 67 (F.B.), appl. J (Ramuswamy 
and Narayan, JJ.) Lal Bahadur Singh v. 
Province of Bihar. 28 Pat. 806=4 D.L.R. 
(Pat.) 213=3 A.I.Cr.D. 647. 

-S. 4 (1), Proviso— Scope — Validity. 

The proviso to S. 4 (1) of the Bihar Main¬ 
tenance of Public Order Ordinance, 1949, is valid 
and not ultra vires. 5 D.L.R. (F.C.) 17; 5 D. 
L.R. (Pat.) 66, ref. (S . K. Das and Sarjoo 
Prasad, JJ.) Sunirmal Dutta v. Province of 
Bihar. 29 Pat. 293=4 A.I.Cr.D. 265=A.T.R. 
1950 Pat. 259=5 D.L.R. (Pat.) 103=51 Cr.L. 
J. 1025. 

-S. 6— “Holding” a procession—Meaning of 

—T a king out procession — Offence. 

S. 6 of the Bihar Maintenance of Public Order 
(No. 2) Ordinance of 1949, makes a distinction 
between holding a procession and taking part in 
a procession, but not between holding a proces¬ 
sion and taking out a procession. Taking out a 
procession may mean the same thing as holding a 
procession. Holding a procession imports some 
idea of leading, arranging, convoking, etc. Where 
certain persons arrange and lead the procession, 
it must be held that they come within the mis¬ 
chief of S. 6. (Das and Sinha, JJ.) Indfji- 
w:o Singh v. State. 5 D.L.R. (Tat.) 252= 
4 A.I.Cr.D. 686. 

-S. 6—Scope—If ultra vires the Provin¬ 
cial Legislature—“Public Order”—Tf different 


from public safety. See 
of Pum.ic Order Act 
5 D.L.R. (Pat.) 252. 
-;-S. 6 (2)— Scope 


Butar Maintenance 
(III of 1950), S. 9. 


Public 


procession — 

Test—Burden of proof—Inference from facts 
proved. 

S. 6 (2) of the Bihar Maintenance of Public 
Order (No. 2) Ordinance, 1949, enlarges rather 


BIH. MON.-LEND. ACT (1939), S. 4. 

restricts the ordinary concept of a public proces¬ 
sion. Where it is found that the procession was 
going along the public road, and that there were 
sight-seers on both sides of the public road, the 
test is not whether the sight-seers actually joined 
the procession, but whether it was open to the 
members of the public or a class of the public to 
join in the procession. When there is no evi¬ 
dence that the procession, while it was proceeding 
along a public thoroughfare, had imposed any res¬ 
triction on the joining of any outsider or any sym¬ 
pathiser in the procession, the only reasonable infer¬ 
ence is that the procession was^a public proces¬ 
sion within the meaning of S. 6*(2). The ques¬ 
tion is not really one of onus of proof, but of a 
reasonable inference to be drawn from the facts 
proved or established in the case. A.l.R. 1943- 
Bom. 177, ref. (Das and Sinha, JJ.) Inder- 
deo Singh v. State. 5 D.L.R. (Pat.) 252=4 
A.I.Cr.D. 686. 

_S. 24— Scope—Orders and sentences under 

Maintenance of Public Order Act (1947) as 
amended in 1948 and 1949—// saved. 

S. 24 of the Bihar Maintenance of Public 
Order Ordinance (IV of 1949) refers only to- 
orders made or sentences passed under the provi¬ 
sions of Ordinance II of 1949. It docs not save 
orders made or sentences passed under the Bihar 
Maintenance of Public Order Act of 1947 or the 
Amending Acts XXIX of 1948 and V of 1949. 
(Manohar Lall and Ramaszvami , JJ.) Ramkhe- 
1. a wan Poddar 2’. Thk King. 28 Pat. 854=4 
D.L.R. (Pat.) 235. 

BIHAR MONEY-LENDERS ACT (III 
OF 1938)—Pronote. \Sec Q.D. 1941-1945,. 
Vol. 1, Col. 420.1 Xarsing Prasad Singh v. 
Ram Charitar Singh. 27 P.L.T. 18. 

-S. 8, Proviso 2 —Construction and scope 

—Payments made exceeding interest at bond rate 
—If can be adjusted in reduction of principal of 
loan. 

The second proviso to S. 8, Bihar Money-len¬ 
ders’ Act, is neither exhaustive nor so wide in 
terms as to cover all cases of payment. Where 
there is a payment covering the entire amount of 
the interest due at the bond rate and also towards 
the principal the excess payment will certainly go 
towards reduction of the principal. The pro¬ 
viso cannot he interpreted as meaning that even 
if the amount paid is so high as to cover not only 
the interest payable on the date of the payment 
at the bond rate, but also a portion of the prin¬ 
cipal, it would not go to reduce the principal. 22 
P.L.T. 293, explained. 23 P.L.T. 618, ref. 
(Reuben and Narayan, JJ.) Ramsaroop Mahto 
v. Mathura Prasad Singh. 4 D.L.R. (Pat.) 
237. 

-Ss. 13 and 14—Applicability—Execution 

in Bihar of decree passed by Calcutta High Court 
— Rules applicable. See C. P. Code, Ss. 40 and 
42. 26 Pat. 307. 

-(1939) (as applied to Chota Nagpur), 

S. 4— Applirability—Bar to suit—Conditions af 
— “Loan”—Absence of fresh advance after Act , but 
only arrangement to pay balance due by instal¬ 
ments with default clause—Effect of. 

S. 4 oT the Bihar Money-Lenders Act, as ex¬ 
tended to Chota Nagpur does not operate as a 
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1939), S. 4. 

bar, when there has been no advance either actual 
or notional, by the creditor to the debtor after 
the Act came into force in the particular area 
in question. Each case has to be considered on 
its own merits, before it can be said whether S. 
4 will apply or not. When there is nothing in 
the document to suggest any fresh advance either 
actual or notional, and the transaction is not ex¬ 
pressed as a notional repayment and the sub¬ 
stitution of a fresh liability upon a fresh ad¬ 
vance out. of which the original liability was to 
be regarded as discharged, the bar of S. 4 will 
not apply. When the bond merely recites that 
out of the loan advanced upon prior hand-notes, 
a certain amount remains due and outstanding 
after accounting, and the debtor being unable to 
pay the creditor had agreed to payment in in¬ 
stalments and the debtor therefore promises to 
pay by certain instalments within a certain period 
of time, and that in default of payment of any 
instalment, the whole amount would become pay¬ 
able at once, there is no fresh advance, and the 
transaction cannot he regarded as a “loan” to 
which the Act applies. |25 Pat. 90, ref.] (Agar¬ 
wala, C.J. and Meredith, J.) Attu Hussain v. 
Jai Narain. 27 Pat. 1187=4 D.L.R. (Pat.) 35 
=A.I.R. 1949 Pat. 307=29 P.L.T. 460. 
BIHAR MONEY-LENDERS (REGULA¬ 
TION OF TRANSACTIONS) ACT (VII 
OF 1939), S. 4 — Applicability — Bond of 1938 in 
renewal of hand notes of 1935 without any fresh 
advance-—Suit on basis of—If barred under S. 
4—“Loan”. 

S. 4 of the Bihar Money-Lenders Act was in¬ 
tended to apply only to loans contemplated by 
the first part of the definition in S. 2 (/) of the 
Act; it has no application to a transaction execut¬ 
ed in respect of a past liability incurred before 
the Act, when there is no fresh advance at the 
time of the later transaction in respect of the past 
liability, there being no actual advance after the 
Act came into force. S. 4 speaks of a “loan 
advanced. ’’ 

When there is nothing in the document evidenc¬ 
ing the transaction of renewal to suggest any 
fresh advance, either actual or notional, on the 
basis of which the old liability is to be regarded 
as discharged and a fresh liability, is substituted, 
S. 4 does not apply so as to bar a suit to recover 
such a loan. 25 Pat. 90, foil. ( Agarwala , C. 
/* and Meredith, J.) A. Hussain v. T. N. 
Agarwala. 27 Pat. 1187=29 P.L.T. 460=A. 
I.R. 1949 Pat. 307=4 D.L.R. (Pat.) 35. 
- S. 4 — Applicability — Casual money-lender. 

The provisions of the Bihar Money-Lenders 
Act as to registration cannot apply to casual 
money-lending. The definition of the term 
Money-lender in the Act, though wide, has to 
be read with Ss. 4 and 5, and can apply only to 
professional money-lenders or those who carry on 
business as money-lenders. A person who is a 
zamindar or ijaradar and who has only advanced 
one single loan, cannot be regarded as a “money¬ 
leader” under the Act. f 1945 Pat. 108, dist., 25 
Pat, 90, foil. 1942 Pat. 884, rel.f ( Manohar tall 
Q nd Muklierji JJ.) Bhutnath v. Ntlkantha. 
27 Pat. 77=A.I.R. 1949 Pat. 400. 


BIH. M.-L. (REG. OF TRANS.) ACT, 

(1939), S. 7. 

-S. 4— Applicability — If confined to loan 

advanced after Act. 

S. 4 of the Money-Lenders Act of 19 d 9 can only 
apply to loans advanced after the commencement 
oi the Act. {Meredith and Ray, JJ.') Mr. 
Suraj Bansi v. Mt. Larho. 25 Pat. 90=227 
J.C. 253=13 B.R. 29=27 P.L.T. 173=1946 P. 
\V.N. 124=A.I.R. 1946 Pat. 310. 

-S. 4— Applicability — “Loan"—Money due 

under handnote executed by customer to merchant 
for money due for goods purchased—If “loan”. 

S. 4 of the Bihar Money-Lenders Act of 1939 
(as also S. 5 of the Act of 1938), was never 
intended to apply to cases of isolated or inter¬ 
mittent instances of lending. The section was 
intended to apply only to those persons who are 
money-lenders by profession or desire to do the 
business of money-lending. A casual money-lend¬ 
ing transaction entered into under unforesseen cir¬ 
cumstances, e.g ., a handnote taken by a merchant 
from his customer for money due in respect of 
goods supplied is not a transaction of “loan” within 
the meaning of S. 4. {Meredith and Ray, JJ.) 
Mt. Suraj Bansi v. Mr. Larho. 25 Pat. 90= 
227 I.C. 253=13 B.R. 29=27 P.L.T. 178=1946 
P.W.N. 124=A.I .R. 1946 Pat. 310. 

—--S. 7—“Amount of loan mentioned in or 

— such document”—Meaning. |5>r Q.D. 

1941-1945, Vol. I, Col. 424.] Deonandan Pra¬ 
sad v. Ram Prasad. 1946 Pat. (Rul.) 28=12 
B.R. 120=221 I.C. 336 (F.B.). 

-S. 7— Applicability—Suit by debtor for 

redemption of mortgage. 

S. 7 of the Bihar Money-Lenders Act does not 
apply to a suit by a debtor; it only applies to a 
suit brought by a money-lender. A suit brought 
by a debtor-mortgagor for redemption of a mort¬ 
gage is not a suit to which S. 7 can be applied. 
(Das, J.) Thakan Sahu v. Rampartap Mahto. 
A.I.R. 1950 Pat. 201. 

-S. 7— Applicability—Suit for redemption 

of mortgage by purchaser of equity of redemp¬ 
tion in execution sale, against money-lenders. 

To invoke the application of S. 7 of the Bihar 
Money-Lenders Act, the suit must have been 
brought by a money-lender. A suit for redemp¬ 
tion of. a mortgage brought by the purchaser of 
the equity of redemption in an execution sale, the 
money-lenders being the defendants in the suit, is 
not governed by S. 7. (1940) 3 F.L.J. 1, dist.; 

22 Pat. 148, rel. ( Reuben and Jamuar, JJ.) 
Gajadhar Marwari v. Baidyanath Mandal. 
29 Pat. 545=A.I.R. 1950 Pat. 379. 

—;-S. 7— Applicability—Transaction of loan 

prior to Act. 

S. 7 of the Money-Lenders Act has no appli¬ 
cation when the loan in question was advanced 
long before the commencement of the Act. 
(Reuben and Jamuar, JJ.) Gajadhar Marwari 
v. Baidyanath Mandai. 29 Pat. 545=A.I.R. 
1950 Pat. 379. 

-Ss. 7 and 8— Previous unsecured loans con¬ 
solidated in mortgage—Previous interest, if may 
be treated as interest on secured loan. 

Where a mortgage bond itself represents the 
consoldiation of a number of previous loans all of 
which were unsecured, the Court in estimating the 
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(1939), S. 7. 

* 

interest is not bound to treat the previous inte¬ 
rests which ran while the loans were unsecured 
as if they were secured. ( Lord Simonds.) Amap. 
Nath Ghosh v. Sukhraj Rai. 26 Pat. 555= 
52 C.W.N. 105=A.I.R. 1947 P.C. 213=19-18 
O.W.N. 48=1948 A.L.W. 45=2 D.L.R. 193. 
(P.C. 1 ). 

-S. 7—Scope—Mandatory nature of. [See 

Q.D. 1941-1945, Vol. I, Col. 427.] Deonandan 
Prasad v. Ram Prasad. 12 B.R. 120=221 I.C. 
336=1946 Pat. (Rul.) 28 (F.B.). 

-Ss. 7 and 8—Scope—If override Ss. 32 and 

77, Negotiable Instruments Act—Rights of holders 
in due course—If affected. [See Q.D. 1941- 
1945, Vol. I, Col. 428.] Deonandan Prasad v. 
Ram Prasad. 12 B.R. 120=221 I.C. 336=1946 
Pat. (Rul.) 28 (F.B.). 

-S. 8— Applicability — Conditions — Discre¬ 
tion of Court. 

S'. 8 of the Bihar Money-Lenders Act is discre¬ 
tionary. To justify the application of the section 
there must be in the opinion of the Court, some¬ 
thing in the particular transaction, beyond the fact 
that the interest charged is more than 9 per cent, 
simple in the case of a secured loan or 12 per 
cent, simple in the case of an unsecured loan. 

Where it appeared that every three years an 
accounting was made between the parties and inte¬ 
rest at 12 per cent, was added to the amount 
found due and fresh hundis were executed for the 
total, but that there was nothing unconscionable in 
the terms of the loan, nor any evidence of the 
charging of excessive interest, or of unfairness 
or harshness or unreasonableness on the part of the 
creditor, the Court would refuse to apply S. 8, 
though the interest was in excess of 12 per 
cent, simple or was compound interest. ( Mere¬ 
dith and Ray, JJ.) Mehdi Razvi 7 ’. Panna 
Lall. 25 Pat. 671=A.I.R. 1947 Pat. 336=27 
Pat.L.T. 408. 

-S. 8—Applicability—“Loan”—Procedure. 

[See Q.D. 1941-1945, Vol. I, Col. 428.] Deo¬ 
nandan Prasad v. Ram Prasad. 12 B.R. 120= 
221 I.C. 336=1946 Pat. (Rul.) 28 (F.B.). 
-S. 8— Nature of the provisions of — Inter¬ 
ference ■ by the federal Court with the exercise of 
discretion by the High Court. 

S. 8 of the Bihar Money-Lenders (Regulation 
of Transactions) Act is not mandatory but discre¬ 
tionary and the Federal Court would not interfere 
with the exercise of discretion by the High Court 
under S. 8 unless it appeared that the High Court 
did not apply its mind at all to the question before 
it or acted capriciously or in disregard of some 
legal principle or was influenced by some extrane¬ 
ous considerations wrong in law. [(1940) F.C.R. 
61, foil.] ( Kania, C.J ., Fasl Ali, Patanjali Sastri f 
Mehrcliand Mahajan and Mukhcrjea, JJ.) Gtr- 
war Prasad Narain Singh v. Ganeshlal 
Saraogi. (1949) F.C.R. 23=1949 F.L.T. 87=53 

C. W.N. (F.R.) 8=A.I.R. 1949 F.C. 57=4 

D. L.R. (F.C.). 47=30 P.L.T. 6=(1949) 1 
M.L.J. 565 (F.C. ). 

--S. 8—Permissive not mandatory—Discre¬ 
tion and duty of Court. [See Q.D. 1941-1945, 
Vol. I, Col. 428.] Deonandan Prasad v. Ram 
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Prasad. 12 B.R. 120=221 I.C. 336=1946 Pat. 
(Rul.) 28 (F.B.). 

-S. 8 —Reopening of transaction—Rate of 

interest—Discretion of Court. 

A Court reopening a transaction under S. 8 ‘ 
of the Bihar Money-lenders (Regulation of Tran¬ 
sactions) Act, may in its discretion impose any 
rate of interest which it thinks fit, subject only 
to this, that it is not to be less than 9 per cent, 
in the case of a secured loan or 12 per cent, in 
the case of an unsecured loan. ( Lord Simonds.) 
Amar Nath Ghosh v. Sukhraj Rai. 26 Pat. 
555=52 C.W.N. 105=A.I.R. 1947 P.C. 213= 
1948 O.W.N. 48=1948 A.L.W. 45=2 D.L.R. 
193. 

-S. 8, Second Proviso— Construction and 

scope—Payments made exceeding interest at bond 
rate—If can be adjusted in reduction of principal 
of loan. 

The second proviso to S. 8, Bihar Money Len¬ 
ders Act, is neither exhaustive nor so wide in 
f erms as to cover all cases of payment. Where 
there is a payment covering the entire amount of 
the interest due at the bond rate and also towards 
the principal the excess payment will certainly go 
towards reduction of the principal. The proviso 
cannot be interpreted as meaning that even if the 
amount paid is so high as to cover not only the 
interest payable on the date of the payment at the 
bond rate, but also a portion of the principal, it 
would not go to reduce the principal. 22 P.L.T. 
293, explained. 23 P.L.T. 618, ref. (Reuben 
and A- a ray an, JJ .) Ramsaroop Mahto 7 >. Ma¬ 
thura Prasad Singh. 28 Pat. 874=4 D.L.R. 
(Pat.) 237. 

" 8. 11—Applicability—Decree in suit on 
promissory^ note—Instalments—Power of Court to 
allow. [See Q.D. 1941-1945, Vol. I, Col. 430.] 
Deonandan Prasad v. Ram Prasad. 12 B.R. 
120=221 I.C. 336=1946 Pat. (Rul.) 28 (F.B.‘). 

-S. 11— Construction—‘Amount of decree” 

—Costs decreed—Instalments as to Jurisdiction 

to grant. 

Under S. 11 of the Bihar Money-Lenders Act, 
1939, the jurisdiction of the Court to grant in¬ 
stalments is confined to that amount of the 
decree which is in respect of the loan referred to 
in the section, that is to say the principal and 
interest strictly and not the costs. An order 
for instalments will not therefore govern the 
amount of costs decreed. (Ray, /.) HazAR 
Singh v. Bethal Kahar. 29 P.L.T. 169=A. 
I.R. 1949 Pat. 116. 

—S. 13—Applicability—Decree in suit on 
promissory note—Execution—Valuation of pro¬ 
perty—Power of Court to fix. [See Q.D. 1941- 
1945, Vol. I, Col. 429.] Deonandan Prasad v. 

Ram Prasad. 12 B.R. 120=221 I.C. 336=1946 
Pat. (Rul.) 28 (F.B.) . 

— Ss. 13 and 14, First Proviso— Scope and 
effect, of Option of decree-holder to specify 
property to be sold—Duty of Court. 

The first proviso to S. 14 of the Bihar Money- 
Lenders Act must be read subject to the first 
paragraph of S. 14, which clearly says that only 
so niuch of the property shall be sold as will be 
sufficient to satisfy the decree. The proviso 
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means that the decree-holder may specify any 
portion of the property provided it is sufficient 
to satisfy the decree. It does not mean that the 
decree-holder may specify any portion which will 
not be sufficient to satisfy the decree. Under 
Ss\ 13 and 14, the Court, after estimating the 
value of the properties, ought to direct the sale 
of such properties as would be sufficient to satisfy 
the decree. {Chatterji and Pande, JJ.) Man- 
dhata Jha v. Muni Lal. 226 I.C. 122=1946 
Pat. (Rul.) 335=12 B.R. 685= (1945) P.W. 
N. 514= A.I.R. 1946 Pat. 199. 

- S. 13—Second appeal—Order as to valua¬ 
tion—If subject to second appeal. [See Q.D. 

1941-1945, VoL I, Col. 433.] Deonandan Pra¬ 
sad v. Ram Prasad. 12 B.R. 120=221 I.C. 336 
=1946 Pat. (Rul.) 28 (F.B.). 

-S. 13 —Valuation made under—Whether 

final—Revaluation of properties—Pcnver of 

Court. 

There is nothing in the C. P. Code or in the 
Bihar Money-Lenders Act precluding the Court 
from making a revaluation of the properties 
whose valuation has once been determined by the 
Court under S. 13 of the Bihar Money-Lenders 
Act, if proper and sufficient reasons are esta¬ 
blished for doing so. An order of the High 
Court in the valuation proceedings at the ap¬ 
pellate stage is not final in the sense that in no 
circumstances can the Court make a fresh valua¬ 
tion of the properties. Where after the order of 
the High Court the value of the properties has 
been materially affected by legislation and other 
events like fluviaf action of the river, and an appli¬ 
cation for a fresh valuation is made to the lower 
Court, that Court must go into the question of 
valuation over again on such fresh materials as 
may be forth-coming. If it refuses to do, it 
clearly refuses to exercise a jurisdiction vested 
in it by law, and the High Court will interfere 
in its revisional jurisdiction. ( Sinha and Muk- 
harji, JJ.) Rajendra Narain Bhanj Deo v. 
Janak Kishori Devi. 26 Pat. 541=A.I.R. 
D48 Pat. 358. 

BIHAR AND ORISSA MUNICIPAL ACT 

VII OF 1922), S. 24 —Powe r of chairman — 
institution of prosecution for encroachment with- 
out sanction of Commissioners — Legality — S . 375 
‘—Scope. 

The Chairman of a Municipality has, under 
S. 24 of the Bihar and Orissa Municipal Act, 
Power to institute a prosecution with an order or 
consent of the Commissioners, though S. 375 of 
the Act ordinarily bars a prosecution except with 
the consent or order of the Commissioners. 
(AgarwaJa, J.) Gopal Lal Tatar v. Commis¬ 
sioners of Gaya Municipality. 230 I.C. 320= 
48 Cr.L.J. 609. 

*7—-—S. 82 (1) (a)— Applicability—Joint Hindu 
family owning joint property yielding income — 
Individual members—Liability to tax—Members 
Hiving separate earnings—Liability of. 

A joint Hindu Mitakshara family is not a per- 
5011 ’> it is one entity, and when the entire in- 
c <>me of the family proceeds from joint property 
there are no separate earming of the indi- 

Q. D.— 29 
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vidual members of the family, the individual 
members cannot be assessed to tax under S. 82 
(1) (a) of the Bihar and Orissa Municipal Act, 
which is a personal tax. The words of the sec¬ 
tion are, however, broad enough to permit assess¬ 
ment to tax of members of a joint family having 
separate earnings. (Fad AH, C.J. and Ray, J.) 
Sunder v. Commissioners, Sasaram Munici- 
iality. 24 Pat. 678=12 B.R. 545=22-1 I.C. 417 
= 1946 Pat. (Rul.) 291=A.I.R. 1946 Pat. 153. 

- S. 107 (f)— Applicability and scope — Hold¬ 
ing neither diminished nor destroyed and valua¬ 
tion remaining same as before. 

S. 107 (/) of the Bihar and Orissa Municipal 
Act deals with the reduction of the valuation of 
■ a particular holding and it applies only when the 
holding has been wholly or partly demolished or 
destroyed, or the value thereof lias diminished 
for some reason or other. It does not apply 
where the value of the holding remains the same 
and the holding is neither diminished nor des¬ 
troyed. (Fasl Ali, C.J. and Ray, J.) Commis¬ 
sioners, Arrah Municipality v. Tatkndra. 24 
Pat. 668=A.I.R. 1946 Pat. 167=227 I.C. 638 
= 1947 Pat. (Rul.) 55=13 B.R. 111. 

-S. 119— Scope—Jurisdiction of Civil Court 

I to question validity of assessment—Objections 
and appeal filed under S. 116— If bar to suit in 
Civil Court. 

The jurisdiction of a Municipality to re-value 
and re-assess any holding on the ground of an 
increase in the value by reason of additions or 
alterations must necessarily depend on the cor¬ 
rectness of the finding whether there have been 
any addition or alteration. While the extent of 
the additions and alterations cannot be questioned 
in the Civil Court, the finding as to whether there 
has been any addition or alteration can be re¬ 
viewed by the Civil Court. 

The mere fact that the plaintiff availed himself 
of the remedy provided under S. 116 of the 
Bihar & Orissa Municipal Act, and filed an 
objection and also an appeal to the Assessment 
Committee would not preclude the Civil Court 
from going into the validity of the assessment, 
on the ground of waiver on the part of the plain¬ 
tiff, in a case where the assessment is ultra vires 
135 Cal. 859 ; 23 Pat. 862, rel.; 16 Pat. 662; 
1942 Pat. 81, ref.] ( Manohar Lall and Mahabir 
Prasad, JJ.) Ram Chor Prasad v. Bakshi 
Ram. 4 D.L.R. (Pat.) 110. 

-S. 119— Scope—Suit challenging assess¬ 
ment. 

Where the whole assessment is ultra vires, the 
assessee can always bring a suit for a declaration 
that the assessment is not binding upon him. S. 
119 of the Bihar and Orissa Municipal Act does 
not bar such a suit. (Fasl Ali , C.J. and Ray , 
J.) Commissioners, Arrah Municipality v. 
Jatendra. 24 Pat. 668= A.I.R. 1946 Pat. 167 
=227 I.C. 638=1947 Pat. (Rul.) 55=13 B.R. 
111 . 

-—Ss. 228, 229 and 230—Applicability- 

Notice requiring owner to face well with cement, 
surround it zvith platform with a drain and 
coping—Failure to comply — Offence—Conviction 

under S. 230— Legality. 
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When no notice has been served upon an owner 
of property under S. 230 of the Bihar and Orissa 
Municipal Act, calling upon him to close or fill up 
a well, there can be no conviction in respect of 
his failure to comply with the notice in so far 
as it was a notice under S. 229 of the Act. A 
notice calling upon the owner to face the well 
with cement to a depth of 25 feet, surrounded it 
by a pacca platform with a drain to lead off the 
water, and with a coping three feet high is not 
a notice to repair it under S. 228. ( Agarwala, 
J .) Janak Sahu v. Ranchi Municipality. 
(1946) P.W.N. 282=A.I.R. 1947 Pat. 167= 
48 Cr.L.J. 836. 

-S. 228 and 229— Relative scope and dis¬ 
tinction. 

Although at first sigfit Ss. 228 and 229 of the 
Bihar and Orissa Municipal Act appear to overlap, 
there is a distinction between the conditions they 
are intended to deal with. ( Agarwala , 7. ) Janak 
Sahu v. Ranchi Municipality. (1946) P.W. 
N. 282= A.I.R. 1947 Pat. 167=48 Cr.L.T. 
836. 

-S. 375 —Applicability and scope — Prosecu¬ 
tion for making privy without permission — /.imi¬ 
tation — Offence, if continuing one. 

The making of a privy without the permission 
of the Municipality is an offence which is com¬ 
plete as soon as it is made. It is not a continu¬ 
ing offence. Where there is no finding that it 
was made within six months before the launch¬ 
ing of the prosecution, there can be no conviction 
in view of S. 375 of the Bihar and Orissa 
Municipal Act, under which a prosecution has to 
be launched within six months of the offence. 
(Sinha, J.) Rajkumar Ram v. Chairman, 
Sasaram Municipality. A.I.R. 1950 Pat. 510. 

-S. 375—Scope—Bar—If removed by S. 24 

—Prosecution instituted by Chairman without 
sanction of Commissioners—Validity. See Bihar 

and Orissa Municipal Act, S. 24. 230 I.C. 

320. 

--S. 375 — Starting point of limitation — En¬ 
croachment on public lane—Continuing offence. 

Under S. 375, Bihar and Orissa Municipal Act, 
if the offence is a continuous one, the period of 
6 months has to be computed from the date on 
which the commission or the existence of the 
offence is brought to the notice of the Chairman. 
An encroachment on a public road or lane is a 
continuing offence so long as the right of the 
municipality has not been extinguished by adverse 
possession. (Agarwala, J .') Gopal Lal Tatar 
v. Commissioners of Gaya Municipality. 230 
I.C. 320=48 Cr.L.J. 609. 

- S. 377 —Suit for declaration that certain 

assessment is ultra vires—// barred—“Act” _ 

Meaning of. 

A suit for a declaration that a certain assess¬ 
ment by a municipality is illegal and ultra vires 
and for a permanent injunction restraining the 
municipality from realising the tax, is not barred 
by S. 377, Bihar and Orissa Municipal Act. The 

word “act" used in the section refers to tortious 
acts and not to any act arising out of a contrac¬ 
tual or quasi-contractual basis. 2 C.W.N. 689 
and 22 B. 637, rel. on. ( Imam and Ramaszvami, 
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JJ.) Commissioner of Buxar Municipality v. 
Bhagwan Das. A.I.R. 1950 Pat. 8=4 D.L.R. 
(Pat.') 97. 

BIHAR (AND ORISSA) NATURAL 
CALAMITIES ACT (I OF 1934), S. 8— 

Scope and effect of— If annuls prior mortgage— 
Certificate sale of property to recover loan ad¬ 
vanced under Act—What passes. [.SYr Q.D. 
1941-1945, Yol. I, Col. 442.1 Sheikh Rahmat 
Ali v. Abdul Kabir. 220 I.C. 332=1946 Pat. 
(Rul.) 2=1944 P.W.N. 531=11 B.R. 499. 
BIHAR PAPER DEALERS LICENSING 
ORDER, 1945—If in force in 1947 —Breach of 
order committed in 1947 —Offence—Conviction— 
Legality. See Essential Supplies (Temporary 
Powers) Act, S. 17 (2). 26 Pat. 688. 

BIHAR PREVENTION OF FOOD ADUL¬ 
TERATION ACT (V OF 1948), Ss. 3 (b) 
and 16 (2)— Analyst of private Technological 
Institute—If public analyst or chemical examiner 
—Report of Analyst — Admissibility. 

The analyst of a private Technological Insti¬ 
tute ( e.g., liar court Butler technological Insti¬ 
tute), is not a public analyst within the meaning 
of S. 3 (b) of the Bihar Prevention of Food 
Adulteration Act; nor is he a chemical examiner 
within the meaning of that clause. The report of 
such an analyst is not therefore admissible in 
evidence under S. 16 (2). (Das, J.) DevabrAta 
Ganguli v. State of Bihar. 5 D.L.R. (Pat.) 
125=4 A.I.Cr.D. 332=A.I.R. 1950 Pat. 301= 
51 Cr.L.J. 1136. 

-S. 8 (1), Proviso— Applicability — 

Mustard oil. 

S. 8 of Bihar Act V of 1948, refers to articles 
of food in general and has no application to 
mustard oil which is specifically dealt with by 
S. 9 (2) of that Act. Hence the proviso to 
S. 8 (1) of the Act docs not also apply to 
such a case. (Das, J.) Devabrata Ganguli z\ 
State of Bihar. 5 D.L.R. (Pat.) 125=4 A. I. 
Cr.D. 332=A .I.R. 1950 Pat. 301=51 Cr.L.T. 
1136. 

-S. 9 (2) — Scope — Manager of mill — If 

within the terms—Liability of manager of mill. 

S. 9 (2) of the Bihar Prevention of Food 
Adulteration Act is expressed in very wide terras 
and is wide enough to include the manager of a 
mill; and a manager also can be made liable under 
the section. (Das, J.) Devabrata Ganguli v. 
State of Bihar. 5 D.L.R. (Pat.) 125=4 A.I. 
Cr.D. 332=A.I.R. 1950 Pat. 301=51 Cr.L.T. 
H36. 

-S. 27 —Sentence—First offence—Fine— 

Imprisonment in default—Nature of—Penal Code, 
S. 67. See Penal Code, S. 67. 5 D.L.R. 
(Pat.) 125. 

BIHAR PREVENTIVE DETENTION 
ORDINANCE (II OF 1950)—Scope—If in¬ 
consistent with Art. 19 of the Constitution of 
India and therefore void. See Constitution of 
India, Art. 19. A.I.R. 1950 Pat. 332. 
- Scope—If validly framed, as being in ac¬ 
cordance zvith only Art. 22 (4) of the Constitu¬ 
tion and not zvith President's order modifying 
same. 

Meredith, CJ. and Sarfoo Prasad, J. — Ordi¬ 
nance II is rightly framed in accordance with 
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Art. 22 (4) of the Constitution of India; it 
cannot be said that the Ordinance, as it is not 
framed in accordance with Art. 22 (4) as modi¬ 
fied by the President’s Preventive Detention (Ex¬ 
tension of Duration) Order, 1950, is on that 
ground void. ( SinJta, J., on difference of opi¬ 
nion between Meredith, C.J. and Sarjoo Prasad, 
J.) Ratan Roy v. State of Bihar. 29 Pat. 
410=51 Cr.L.J. 1251=A.I.R. 1950.Pat. 332. 

-Scope—If void as repugnant to Art. 254, 

Constitution of India. Sec Constitution of 

India, Art. 254. 25 Pat. 410=A.I.R. 1950 
Pat. 332. 

- Scope — Validity — Preamble—If not in 

compliance with Art. 213 (1) of Constitution of 
India. 

Art. 213 (1) of the Constitution of India does j 
not require that the Ordinance to be validly pro¬ 
mulgated by the Governor has to state in so 
many words that the Governor was satisfied as 
to a certain state of affairs. The preamble to 
the Bihar Preventive , Detention Ordinance (11 
of 1950), read as a whole, clearly shows, that the 
Governor was satisfied of the existence of circum¬ 
stances necessitating immediate action and of the 
necessity for provision for preventive detention, 
leading up to the making of the Ordinance in 
exercise of the powers conferred by cl. (1) of 
Art. 213. The Ordinance cannot therefore be 
held to be void on the ground that the preamble 
thereto is defective in that it does not comply 
with the terms of Art. 213 (1), in so far as it 
does not state that, in the Governor’s opinion, the 
circumstances require' the ordinance to be pro¬ 
mulgated in the particular terms in which it has 
actually been made. ( Sinha, J., on difference 
between Meredith , C.J. , and Sarjoo Prasad, J 
and agreeing with Sarjoo Prasad, J., and diss. 
from Meredith, CJ.) Ratan Roy v. State of 
Bihar. 29 Pat. 410=51 Cr.L.J. 1251=A.I.R. 
1?50 Pat. 332. 

BIHAR PRIVATE FORESTS ACT (III 
OP 1946), S. 21 (2) —Publication of order in 
prescribed manner—If imperative—Order issued 
before framing of Rules prescribing manner of 

publication—If effective. 

Sub-S. (2) of S. 21 of the Bihar Forests Act 
makes it imperative that the order contemplated in 
sub-S. (1) of that section shall be published in 
the prescribed manner. It will not do to publish 
Jt in any other manner than the one prescribed 
hy the Rules. So long as the Rules prescribing 
the manner of publication are not framed, an 
or <ter under -S. 21 (!), even if issued, cannot be 
Published and made effective. If, therefore, the 
£ r der is not republished in the manner prescribed 
y the Rules after they come to be framed, a 
contravention of the order is not an offence. [1946 
J/t* 122, Dist.; 24 P. 29, Ref.] (Sinha and 
Mahdbir Prasad, JJ.) Sitaram Tagatramka v. 
King. 27 Pat. 761=A.I.R. 1949 Pat. 129=50 

ntVr-J* 287=30 P.L.T. 14. 

“IHAR private irrigation works 

^CT (V OF 1922), S. A — Jurisdiction to in- 
Wire mt 0 existence of liability to repair irriga- 


a *^ lere js nothing in the Private Irrigation Works 
c t which provides that only tenants of the 


system. 
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landlord can apply for repairs to be done by the 
landlord. When an application is made in the 
matter of the liability to repair the irrigation 
system by any party ffie Court has jurisdiction 
to decide the question and can inquire into the 
existence of the liability to repair and maintain 
the system. (Swanzy.) Sayeedakhatoona v 
Deolal Singh. 11 B.R. 497. 

--yS • 32 — Village Channel-Construction of— 

Permissibility when other owners' rights are af¬ 
fected prejudicially. 

Where it is found that the construction of a 
Village Channel would interfere with the water 
rights of other owners in that village, the order 
lor deposit of costs under S. 32 of the Bihar 
Private Irrigation Works Act, is not justified 
and will be set aside. Such a construction can¬ 
not be permitted, if it would deprive other lands 
of the advantage of the benefit of rain water 
(Szvanzy.) Sheolakhan Singh v. Ramlakhan 
Singh. 12 B.R. 76. 

BIHAR (AND ORISSA) PUBLIC DE¬ 
MANDS RECOVERY ACT (IV OF 1914) 

T Certificate sale for partition costs—Certificate 
issued against dead person—Nullity—Proper proce¬ 
dure. * 

Where in respect of a certificate sale for parti¬ 
tion costs under the Bihar and Orissa Public 
.Demands Recovery Act, the certificate had been 
issued against a man, who had died long before 
the certificate was signed, the sale must be held 
to be void. Mere insertion of the names of the 
heirs of the deceased will not be sufficient. The 
proper procedure will be to strike out the void 
certificate and issue a fresh properly prepared certi- 
hcate, when the proceedings are void ah initio, and 
when it is evident that the whole business was 
carried out without the knowledge either of the 
petitioner or the Court of Wards (who had taken 
charge of the estate) it is unnecessary to remand 
the case (Lee.) Mehditunnissa. Begum v 
Shyam Pyari Kuer. 12 B.R. 618. 

——Sale Setting aside — Grounds—Pro per tv 
sold for inadequate price to professional bidder 
—Inference of fraud. 

Where at. a certificate sale the property put 
up for sale is sold for a grossly inadequate price 
and is purchased by a professional bidder, he 
being the sole bidder, it must be inferred that the 
sale was fraudulent and the sale must be set 
aside. (Lee). Mahomed Shah Jahan v Kho- 
daijatul Kubra Btbi. 12 B.R. 4. 

—-- S. 7—Notice under—Absence of certificate 

of certificate-officer certifying correctness of 
amount of demand—Effect on sale. 

S. 7 of the Bihar and Orissa Public Demands 
Recovery Act requires that a copy of the certifi¬ 
cate should be served upon the certificate debtor, 
besides a notice in the prescribed form. Where 
Ihe notice is not accompanied by a certificate of 
the cetificate-officer certifying the correctness of 
the demand as required in the prescribed form 
it must be held that the service of notice is de¬ 
fective for want of the copy of the certificate 
Since .it is a non-compliance with an imperative 
provision, that vitiates the sale and the sale there- 
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fore must be set aside. (Ray, J•) Lvchmikant 
Deo v. Rameshwar Chaudhury. (1947) P.W. 
N. 37=A.I.R. 1948 Pat. 104=2 D.L.R. 72. 

-S. 7— Scope — Non-compliance — Effect on 

sale—Jurisdiction of Civil ( ourt — Ss. 29, 31 and 

45. 

The provisions of Ss. 29, 31 and 45 of the 
B. and O. Public Demands Recovery Act clearly 
show that the Legislature did not intend that the 
Civil Courts should interfere with the proceed¬ 
ings of the certificate officer on the ground of 
irregularities. By Ss. 29 and 31, it has kept such 
matters for the consideration of the Certificate 
Officer himself; and even where the notice under 
S. 7 of the Act is alleged not to have heen served, 
it has refused relief to the certificate debtor under 
S. 45, if he appears in the certificate proceedings. 
23 I.A. 45; 44 C.W.N. 1097; 26 Pat. 66; 29 
P.L.T. 9, dist. (( Reuben and Narayan, JJ.) 
Asghur Ali v. Jasoda Kuer. 5 D.L.R. (Pat.) 
52. 

-S. 7 and Sch. II, Rr. 2 and 3— Sen.'ice 

of notice—Service on agent — Sufficiency—Proof 
—Onus. 

The onus is always on the certificate credi¬ 
tor or the auction-purchaser seeking to uphold 
the validity of the sale that service of notice has 
been effected in accordance with the manner pre¬ 
scribed by law on the certificate debtor or his agent 
duly authorised to receiv’e the notice. The initial 
onus is no doubt on the debtor to deny the receipt 
of the notice. When that has been done, and an 
allegation is made that notice has been served on 
his agent, it is for the certificate holder and 
purchaser to prove that the agent on whom notice 
has been served was duly empowered to receive 
it. ( Ray, J .) Lachmikant Df.o v. Ramf.sii- 
war Chaudhury . (1947) P.W.N. 37=A.I.R. 
1948 Pat. 104=2 D.L.R. 72. 

- Ss. 26 and 52— Scope—Doctrine of repre¬ 
sentation—Applicability—Sale without entire body 
of recorded tenants on record — Holding—If passes 
—Right of purchaser. 

The doctrine of representation obtaining in the 
case of proceedings of rent suits and execution of 
rent decrees does apply to certificate proceedings 
under the Public Demands Recovery Act also. 
In order to hold that one person represents 
another, it is necessary to establish some relation¬ 
ship between them • which will create a right to 
represent and a right to be represented. This 
may happen in the case of a joint family owning 
a tenancy when the manager of the family is on 
the record; it may also happen if several tenants, 
having common ownership and possession allow 
themselves to be represented before the landlord 
in respect of their joint holding by only some of 
them. But when neither of those conditions is 
present, the principle of representation cannot 
have application. Where the entire body of the 
recorded tenants are not represented in the Certi¬ 
ficate proceedings culminating in the sale, the 
tenancy or holding cannot pass; the purchaser at 
such sale obtains only the right, title and interest 
of the certificate debtors at the time of sale and 
nothing more. A.I.R. 1940 Pat. 692, ref. 
(Ray, C. /. and Jag anna dhadas, J.) Debendra- 
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nath Mittra v. Gowrisankar. 5 D.L.R. 
(Cut.) 79=A.I.R. 1950 Orissa 198. 

-S. 26 (3)— Applicability and scope — If 

complementary to S. 212, Orissa Tenancy Act — 
Khasmahal homestead tenancy. 

The language of S. 26 (3), Bihar and Orissa 
Public Demands Recovery Act, makes it plain 
that the section will operate in cases of tenancies’ 
to which S. 212 of the Orissa Tenancy Act would 
apply. S. 26 (3) refers to the area m which 
Ch. XVI of the Tenancy Act is in force as its 
coverage. S. 26 (3) of the Public Demands 

Recovery Act and S. 212, Tenancy Act, are not 
mutually exclusive but on the other hand com¬ 
plementary. The Provisions of the Tenancy Act 
do not apply to a khastnahal homestead tenancy. 
The rent reserved of such a tenancy has nowhere 
been declared to be a first charge. The legisla¬ 
ture in providing that S. 26 (3) of the Public 
Demands Recovery Act would apply in areas 
where S. 212, Tenancy Act is in force, can be 
held to have intended only that the incident of 
the concerned tenancies shall be the same or 
similar, one such incident being the rent payable 
is a first charge. S. 212 deals with the scope of 
sales in execution of certificates issued for re¬ 
covery of rents on the requisition of a landlord 
other than the Government under Ch. XV of the 
Tenancy Act, while S. 26 (3) deals with certifi¬ 
cates issued for recovery of rents of holdings and 
tenures which are public demand as defined in 
S. 3 (6) and enumerated in Sch. I of the Public 
Demands Recovery Act, items 7 and 8. S. 26 (3) 
does not aim at either supplementing or adding 
to the substantive law governing the incidents of 
khasmahal tenancies and the respective rights and 
liabilities of the khasmahal (landlord) and his 
tenants. {Ray, CJ. and Jagannadhadas, /.) 
Debendranath Mittra v. Gowrisankar. 5 D.L. 

R. (Cut.) 79=A.I.R. 1950 Orissa 198. 

-S. 29 — Frivolous application to set aside 

sale—Maintainability—Question of locus standi of 
applicant — Relevancy. 

When an application to set aside a certificate 
sale is bound to be quite frivolous, it has to be 
dismissed without any further consideration. The 
question whether the applicant has any locus 
standi to apply does not arise and need not be 
considered. ( Godbole .) Mani Devt v. Tashbir 
Ahmad. 12 B.R. 776. 

-S. 29 — Material irregularity—Notice not 

properly signed by officer authorised—If ground 
for setting aside sale. 

Where the notice under S. 7 of the Bihar and 
Orissa Public Demands Recovery Act was neither 
signed by the certificate officer nor by any minis¬ 
terial officer authorised by him, but only bore a 
rubber stamp impression affixed by some unknown 
person, there is no proper service of notice and the 
sale is liable to be set aside. (Lee.) Bigu 
Singh v. Fudan Singh. 12 B.R. 393. 

-S. 29— Material irregularity—Notice under 

S . 7 not signed by certificate officer but affixed 
with rulfber stamp facsimile of office Vs signature 
—Effect on sales—Sale, if to stand in respect of 
non-objecting debtor . 
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Where the notice under S. 7 of the Public 
Demands Recovery Act is not signed by the Certifi¬ 
cate Officer or any ministerial officer authorised by i 
him, but is only impressed with the rubber stamp ■ 
facsimile of his signature, it amounts to a 
material irregularity, which renders the sale liable 
to be set aside if substantial injury has resulted 
therefrom. The fact that one of several certifi¬ 
cate debtors has not objected to the irregulariy does 
not justify the sale being allowed to stand in res- | 
pect of his interest, or share in the property ' 

sold, where such interest or share is not separable 
from the rest and where the entire property was 
put up for sale in one lot and a lump sum was j 
offered as the price at the bid. (God- j 

bole.) Mahomed Saum v. Bibi Sabra. 13 B. • 

R. 13. j 

-Ss. 29, 31 and 45—Scope and effect of — 

Jurisdiction of Civil Court—Sale—Irregularities— 
Refusal of relief by certificate officer—Civil j 

Court’s powers of interference. See B. Sz O. j 
Public Demands Recovery Act, S. 7. 5 D.L.R. i 
(Pat.) 52. 

-S. 37— “Certificate” — Single sale in res¬ 
pect of dues of two certificates—Debtor same in 
both—Legality of sale—If liable to be set aside 
by Civil Court. 

There is nothing inherently irregular or objec¬ 
tionable in holding of one sale of one property 
for the satisfaction of the dues of two certificates, 
when the certificate debtor is identical or same 
in both. The use of the singular “certificate” in 

S. 37 and other sections of the Public Demands 
Recovery Act is obviously intended to include the 
plural as well. ‘ It is also a legal principle of 
interpretation that words in the singular shall in¬ 
clude the plural. Hence the fact that a single 
sale was held in respect of the dues of two certi¬ 
ficates in respect of different jamas, is not ille¬ 
gal or without jurisdiction, so as to render it 
liable to be set aside by the Civil Court, when 
it is found that the certificate debtors were the 
same. ( Sharpe, J.) Mafzalar Rahaman v. 
Karimannessa . T.L.R. (1947) 1 Cal. 137=227 
I.C. 228=1946 Cal. (Rul.) 438=51 C.W.N. 934 
=A.I.R. 1947 Cal. 241=83 C.L.J. 20. 

;- S. 37 —Jurisdiction of Civil Court to set 

aside sale—Certificate duly filed—Irregularities not 
affecting merits—Effect of. 

The Civil Court cannot interfere with, a certi¬ 
ficate sale unless the sale was without jurisdiction, 
ln view of S. 37, Public Demands Recovery Act 
which specifically includes questions relating to 
execution, discharge or satisfaction of a certifi¬ 
cate duly filed under the Act. Once it is not 
disputed that the certificate in question was “duly 
filed” under the Act, mere irregularities, not af¬ 
fecting the merits, wall not confer any authority 
u Pon the Civil Courts to set aside a certificate 
sale. (Sharpe, /.) Mafzalar Rahaman v. 
Karimannessa. I.L.R. (1947) 1 Cal. 137=227 
*C. 228=1946 Cal. (Rul.) 438=51 C.W.N. 
9 34=A.I.R. 1947 Cal. 241=83 C.L.J. 20. 

-S. 45— Parties—Suit for possession by 

debtor on ground of invalidity of sale—Province of 
Bihar- —If necessary party. 


BIHAR RENT CONT. ETC. ACT (1947). 

In a suit by a certificate debtor to recover pos¬ 
session of the property sold from the purchaser 
at the sale on the ground that the sale was void 
ah initio, the Province of Bihar is not a neces¬ 
sary party; and a suit without joining the Pro¬ 
vince of Bihar cannot be held to be defective in 
frame. (Ray, J.) Lachmikant Deo v. Ram- 
eshwar Chaudhury. (1947) P.W.N. 37=A.I. 

R. 1948 Pat. 104=2 D.L.R. 72. 

-S. 52 — Applicability—Death of certificate 

debtor after service of notice under S. 7— Substi¬ 
tution of heirs — Necessity. 

S. 52, Bihar and Orissa Public Demands 
Recovery Act, applies even when a certificate 
debtor dies after service of notice under S. 7 
of the Act. Even if he had died after the notice 
under S. 7, it is necessary that his legal repre¬ 
sentatives should be substituted, as required by 

S. 52. (Ray, C.J. and Jagannadhadas, J.) 
Debendranath Mittra v. Gowrisankar. 5 D. 
L.R. (Cut.) 79=A.I.R. 1950 Orissa 198. 

-S. 62 —Interference by Board — Prnciples. 

Where in a certificate sale case it is apparent that 
the Commissioner had taken considerable .pains over 
the case and written an order which thoroughly 
goes into the whole facts and if, after doing this, 
the Commissioner thought that the ends of Justice 
would be better served by remanding the case, 
there is no reason why the Board should interfere. 
(Godbole.) Brij Kishore Mand.m v. Jaga- 
dambi Prasad Mandal. 12 B.R. 624. 

-S. 62 —Revision against order under — 

Reluctance to interfere in. 

The provisions of the Public Demands Recovery 
Act should not be trifled with. It provides a sum¬ 
mary procedure for realisation of “public demands” 
and the whole object of the Act is frustrated if 
too much latitude is allowed to parties and the 
proceedings allowed to drag on interminably or in a 
dilatory fashion like a civil suit. When the re¬ 
quirements of law had been complied with and 
when no good grounds such as those indicated in 
S. 29 (1) and (2) of the Act exist a sale 
under the Act cannot be set aside. (Godbole.) 
Raghunath Prasad v. Kashi Rat. 12 B.R. 
606 . 

BIHAR REGULATION (III OF 1872), 

S. 27 — Applicability—Person not in possession as 
transferee—Eviction of —Ultra vires. 

The jurisdiction to evict a person in possession 
from a holding under S. 27, Bihar Regulation (III 
of 1872), cannot be exercised unless there is a 
valid transfer of the right of a raiyat in his hold¬ 
ing and the person in possession comes on the land 
as a transferee. A person who is not in possession 
of the holding as a transferee is not within the 
mischief of the section and is not liable to evic¬ 
tion whether he has been in possession for 12 
years or not. An order of eviction of such a 
person in ultra vires. (Manohar Lall and Maha- 
bir Prasad, JJ.) Kish an Barai v. Huro Pan- 
dey. 28 Pat. 319=4 D.L.R. (Pat.) 120=A.I.R. 
1949 Pat 408 

BIHAR RENT CONTROL AND EVIC¬ 
TION ACT (III OF 1947). See Bihar 
Buildings Lease Rent and Eviction) Control 
Act (III of 1947). 
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BIHAR RESTORATION OF BAKASHT 
LAND AND REDUCTION OF ARREARS 
OF RENT ACT (IX OF 1938)— Order restor¬ 
ing possession to tenant by collector — finality — 
Interference in revision. 

The order of tlie collector restoring possession of 
lands to the tenants under Bihar Act (IX of 
1938) passed after hearing the objections of the 
landlord and the third party with whom the 
landlord had settled the lands in question, is final 
under the law. It will not be interfered with 
in revision by the Commissioner or by the Board 
of Revenue, at the instance of the third party 
on an application made by them after the period 
for appeal has expired.. (Lee.) Akshay Lal 
Mishra v. Durc\ Ojhain. 12 B.R. 642. 

-S. 3 —Application for restoration filed by 

tenant after sale and before landlord obtained 
possession — M attainability. 

A tenant whose holding was sold in execution 
of a decree for rent but was not reduced to pos¬ 
session by the landlord by obtaining delivery of 
possession from Court, is not entitled to make an 
application for restoration of that holding under 
S. 3, Bakasht Restoration Act, and an order restor¬ 
ing the holding to him is ultra vires and without 
jurisdiction, although during the pendency of the 
application the landlord has obtained delivery of 
possession It is clear from the wording of the 
section that no application under it can be made 
unless the holding is in possession or control of 
the landlord. Mere sale of the holding does pot- 
put the holding cither in possession or under 
control of the landlord. The material date on 
which the holding has to be in possession or under 
control of the landlord is the date on which' the 
application is made and not the date on which the 
order restoring the holding is to be passed. 

(Manohar Lal and Mahabir Prasad, JJ. ) Nanjia 
Kuer v. Kihtbsurat Kuer. 28 Pat. 379=A I 
R. 1949 Pat. <62. ' * 


— m - 7 S. 3 —Application for restoration — Main¬ 

tainability—rlolding purchased at execution sale 
only by some of co-shanr landlords. 

The Revenue Court ha*j jurisdiction to entertain 
an application for restoration under S. 3 of the 
Act, although the holding was not purchased at 
the execution sale by the entire body of co-sharer 
landlords, but only by some of them. The defini¬ 
tion of landlord as given in S. 3 (4) of the 
Tenancy Act which, by virtue of S. 2 of the 
Restoration of Bakasht Act, applies also 1 o the 
expression as used in the latter Act, applies to 
each individual of a number of co-sharer pro¬ 
prietors or tenure-holders immediately under whom 
as a body the tenant held. [1948 Pat.. 38, foil.] 
( Agarwala, C.J. and Meredith, J.) Bankey Be- 
hapi Singh v. Ramsaran Gope. 27 Pat. 1192= 
A.I.R. 1949 Pat. 302. 


-S. 4— Jurisdiction—Defective application — 

Defect remedied—Order by Collector—If void— 1 
Interference by Civil Court. 

The Collector, acting as Rent Reduction Officer 
under the Bihar Restoration of Bakasht Lands 
and Reduction of Arrears of Rent Act has juris¬ 
diction under S. 4 of the Act, to entertain a 
defective application under S. 3, defective in the 
sense of not complying with the requirements of 


BIH. RESTORATION ETC. ACT (1938) 

S. 12. 

S. 3 (2) and to allow the defect to be remedied. 
Where the Collector entertains a defective appli¬ 
cation and the defect is remedied within the time 
fixed by the Collector, it cannot be said that the 
Collector acts without jurisdiction and his order 
on the application cannot be questioned by the 
Civil Court, as being ultra vires, or interfered 
with on that ground. ( Manohar Lall and Mere¬ 
dith, JJ.) Sheobadan v. Bihari. 26 Pat. 40= 
A.I.R. 1948 Pat. 86 . 

-S. 10 (b)—“ Landlord” — Meaning of — 

Rent to whom payable — Auction-Purchaser co- 
sliarer landlord or zvhole body of landlords. 

The definition of “landlord” in S. 3 (4) of 
the Bihar Tenancy Act applies to that expression 
as used in the Bihar Act (IX of 1938) by virtue 
of S. 2 of the latter Act, and this definition will 
clearly apply to each individual of I a number of 
co-sharer proprietors or tenure-holders imme¬ 
diately under whom as a body the tenant holds. 
Therefore the expression “landlord” in S. 10 ( b ) 
of the latter Act means not the whole body of 
landlords of the original holding but the co-sharer 
landlord who purchased the original holding and 
subsequently held it under S. 22 ( 2 ) of the 
Bihar Tenancy Act until the proceedings were 
taken under Bihar Act (IX of 1938). Accord¬ 
ingly when a raiyat is restored to ~|>ossession of 
a holding under the provisions of Bihar Act 
(IX of 1938) from which holding he had been 
previously dispossessed by an auction-purchaser 
co-sharer landlord in execution of his decree for 
icnt, the raiyat upon such restoration becomes the 
tenant of the auction-purchaser co-sharer landlord 
only and the latter alone is entitled to realise the 
entire rent of the holding from the raiyat. (Ben¬ 
nett and Beevor, JJ.) Suryamohan Thakur 
v. Arjun Rat. 1948 P.W.N. 22=A.I.R. 1948 
Pat. 38. I 

-■—Ss. 11 and 10 (b)— Restoration of pos¬ 
session of portion of holding—Determination of 
rent payable by raiyat. 

When a person dispossessed by delivery of pos¬ 
session under S. 8 (2) is restored to possession 
under S. 11 of Bihar Act IX of 1938, the effect 
is that only a part of the holding or portion sold 
is to be restored to the raiyat according to the 
directions of the Collector and thus, in such cir¬ 
cumstances, S. 10 (b) relating to the determination 
of rent payable by the raiyat for the portion of 
the holding will come into operatiQn. (Bennett 
and Beevor, JJ.) Suryamohan Thakur v. 
Arjun Rat. 1948 P.W.N. 22=A.I.R. 1948 Pat. 
38. 

-S. 12 — Scope — Settlement of land pur- 

in sale for arrears of rent on 
another who had already purchased the holding 
from the raiyat—Restoration to original raiyat — 
Effect—If rights under prior alienation by raiyat 
wiped out. 

A landlord purchased in a sale for arrears of rent 
Ihc raivat’s holding and settled a portion of it on 
X who had previously purchased same from the 
raiyat, and the original raiyat then succeeded in ob¬ 
taining an order for restoration of his holding 
under Act (IX of 1938). .Y then filed a suit for 


462 



CIVIL, CRIMINAL AND REVENUE. 


BIH. RESTORATION ETC. ACT (1938), 
S. 15. 

a declaration of his rights and confirmation or in 
the alternative recovery of possession. 

Held, S. 12 of the Restoration Act says that the 
restoration to the raiyat has the effect only that 
any simple mortgage or charge created by the 
landlord in respect of such land or any portion 
thereof shall not be binding on the raiyat and that 
all such rights as the raiyat had and the incidents 
thereof before its sale shall revive. The settlement 
on X is not a mortgage or charge and the raiyat 
cannot avoid his own sale to X who had obtained 
a valid title by paying salami. X is entitled to • 
succeed. ( Manohar Lai and Imam, JJ.) Ram 

Kdut Singh v. Rama Singh. 25 Fat. 464= 
12 B.R. 585=A.I.R. 1947 Pat. 141=225 I.C. - 
250. 

-Ss. 15 and 16— Applicability—Occupancy j 

holding with cash rent. [See Q.D. 1941-1945, 
Vol. I, Col. 459.] Rameshwar Singh Baha- ; 
bur v. Arjun Missir. 221 I.C. 568=1946 Pat. 
(Rul.) 41. 'I 

-S.' 22 —■.Finality of decision of Revenue ' 

Courts—Power of Civil Courts to reopen. i 

The determination of the questions as to whe¬ 
ther certain landlords were “petty landlords” 
within the meaning ol the Bihar Restoration of , 
Bakasht Lands and Reduction of Arrears of 
Rent Act and whether they were in direct culti- 1 
vating possession of the holding in question, have 
been left entirely to the Revenue Courts and whe¬ 
ther right or wrong has been made final by the 
provisions of S. 22 of the Act. Even if the 
decision is wrong, it is not open to the Civil Court , 
to re-open that decision. ( Sinha and Mukharji, I 
JJ.) Harbans Pandey v. Sobhan Singh. A. 
LR. 1948 Pat. 176. 

- Ss. 22, 3. and 4— Jurisdiction of Civil 

Court — Application under S. 3 ex facie on behalf 
°f all dispossessed tenants, signed only by one — 
Landlord not contesting application on that ground 
If can question Revenue Court’s Jurisdiction on 
that ground in Civil Court. 

Every order passed by the Collector under the 
Bakasht Restoration Act is declared by S. 22 to 
1)6 final, and a Civil Court is prohibited from 
entertaining any suit or application to vary or set 
aside any decision or order given or passed under 
the Act.. The scheme of the Act is to provide a 
complete Code for dealing with applications for 
restoration of bakasht lands. The finality of an 
order made on an application under the Act cannot 
therefore, be questioned in a Civil Court except 
P 11 the narrow ground that the officer who made 
^ had no jurisdiction to do so. Where an appli¬ 
cation for restoration under S. 3 of the Act 
ex facie purported to be on behalf of all the dis¬ 
possessed tenants, the fact that only one signed it, 

*s certainly a defect which the Revenue Officer 
should require to be remedied under S. 4. This 
formal defect, however, cannot be regarded as 
sufficient to oust the jurisdiction of the Revenue 
Lou rt in a matter which it had jurisdiction to 
^tertain and decide. If the landlord does not 
contest the application on the ground of this 
Refect in the Revenue Court, he cannot_ dispute 
** e Revenue Court's jurisdiction in the Civil Court 
u Pon the ground that there was an irregularity in 
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the initial procedure which, if objected to at the 
time, would have led to the dismissal of the appli¬ 
cation. 9 A. 191 (P.C.), 17 C. 580 and 26 P. 
748, rel. on. ( Agarwala f C.J. and Meredith, 
J .) Bankey Behari Singh v. Ramsaran Gope. 
27 Pat. 1192=A.I.R. 1949 Pat. 302. 

BIHAR SALES TAX ACT (VI OF 1944)— 
Costs—Board of Revenue—Power to award costs 
—Inherent powers. 

There is nothing in the Bihar Sales Tax Act 
authorising any of the Sales Tax authorities to 
award costs. The Board of Revenue, even if it 
be assumed to be a Court, is only a statutory 
Court of limited jurisdiction having only the 
powers conferred by the relevant statute or sta¬ 
tutes, and it has no inherent jurisdiction. The 
award of costs by the Board and officers subordi¬ 
nate to it in Sales Tax cases is not lawful but 
illegal. The only provision as to costs in the 
Act, namely, S. 21 ( 6 ) only applies to the High 
Court. ( Agarwala, C . J. and Meredith, J.) Pro¬ 
vince of Bihar v. Jokhi Ram Ram Prasad. 27 
Pat. 1171. 

-S. 2 (c)— “Dealer”—Proprietor of estate 

possessing extensive lands in zvhich agricultural 
products are grown—Sale of surplus produce 
after meeting requirements—Liability to assess¬ 
ment of tax. 

A proprietor of an estate owning ex¬ 
tensive zirat lands on which are grown grains 
such as paddy, khesari, wheat, grain and sugar¬ 
cane, who, after meeting, the personal require¬ 
ments of himself, his family, and his large staff, 
sells a portion of the excess produce which is not 
required to be stored for consumption and who 
has set up no place of business, the produce being 
sold in each village after harvesting or after they 
are brought to the granaries, is not a dealer as 
defined in S. 2 (c) of the Bihar Sales Tax Act 
and is not liable to assessment of sales tax under the 

Act. (1938) I.T.R. 502; (1939) I.T.R. 48 
(P.C.); (1948) I.T.R. (Supp.) 87 (P.C.),rel. 

on. ( Manohar Lall and Mahabir Prasad , JJ.) 
Raja Visheshwar v. Province of Bihar. 27 
Pat. 820. 

-S. 6— Scope —“ Betels”—If “vegetables ”— 

Exemption from tax—Notification No. 7S67-F, 
dated 8 —7—1944, Finance Department, Govern¬ 
ment of Bihar. 

Betel-leaves called pan are taxable articles 
within the meaning of S. 6 of the Bihar 
Sales Tax Act; they are not green “vegetables” 
exempted from taxation under notification No. 
7567-F, dated 8—7—1944, issued by the Govern¬ 
ment of Bihar in the Finance Department. 

“Vegetables” in the notification means plants 
cultivated for food. Betel is not a food and is 
eaten not for its food value, but at the highest as an 
aid to digestion. As a digestive agent it may be 
a medicinal preparation, but the notification does 
not exempt medicinal preparations. ( Manohar 
Lall and Meredith, JJ.) Kokil v. Province of 
Bihar. 28 Pat. 148. 

-Ss. 9 and 10 —Finance Department Notifi¬ 

cation No. 7567-F, dated 8 th July, 1944 —"Green 

vegetables”—Betel leaves—If exempt from tax. 

“Green vegetables” referred to in Bihar Gov¬ 
ernment Finance Department Notification No. 


46 °> the QUINQUENNIAL DIGEST, 1946—1950. 464 


BiiHAK SALES TAX ACT (1944), S. 18. 

7507-F, dated S(li July, 1944, do not include betel 
leaves. In framing the notification, the aim was 
to exclude from taxation the normal items of 
iiuman diet. It was not the intention of Govern¬ 
ment to exempt, betel leaves from taxation under 
the Bihar Sale-; Tax Act. {Lee.) Kokh. Ram 
v. Province of Bihar. 13 B.R. 327. 

-Ss. 18 (d) and 20 (3)— 'Applicability and 

scope—Question os to taxability of betel leaves — 
Jurisdiction -of Commissioner and of Board to 

revise orders. 

Where the question is whether certain articles, 
1 uch as betel leaves, are taxable, the case does not 
fall under S. 18 (d) of the Bihar Sales Tax 
Act. But under S. 20 (3) of the Act, the Com¬ 
missioner may review any order passed by the 
Sales lax Officer. The Board also can revise 
any order passed by the Commissioner under S. 20 
(3) . {Lee. ) Kokil Ram v . Province of Bihar. 
13 B.R. 327. 


BIHAR SALES TAX RULES (1944), R. 36. 

! The enactment “of R. 36 under S. 26 of the 
Bihar Sales Tax Act was essential for carrying 
(•lit the purposes of the Act and the rule is 
therefore legal and proper. The prescription in 
S. 26 (2) of specific matters with regard to which 
rules may be made is without prejudice to the 
generality of the power given by sub-S. (1) to 
make rules for the carrying out the purposes of the 
Act. {Lee.) Bujhawan Sah Ramnath 1 /. 
j Pro\tnce of Bihar. 12 B.R. 613. 

!-R. 36 —Validity and scope—Notice of as- 

| sessment—Need for giving date of assessment . 

R. 36 framed under S. 26 of Bihan Sales Tax 
i Act is not ultra vires. That rule prescribes what 
record the dealer has to maintain and to produce 
as evidence to support a certain claim. It does 
i not. preclude the production of other evidence to 
| prove the claim. But the assessing officer may 
not accept such evidence as satisfactory. It is 
even open to the assessing officer to make an 


S. 20 ( 1 )— Limitation—Delay in filina ap¬ 
peal— Lxcusc of—Grounds. 

Though an appeal under the Bihar Sales Tax 
Acl has to be filed within 60 days of the date of 
the order of amendment, since assessment orders 
are usually passed behind the back of the assessees 
concerned it is desirable that the assessee should 
have the opportunty of finding out whether orders 
have been passed and to what effect. In a case 
where the delay is not much and there is evidence 
to show that the assessee was ill at the critical 
or relevant time, there would be good grounds 
for excusing the delay in filing the appeal bevond 
the period prescribed under S. 20 (1) . {Godbole.) 
Rambhagat Sao Tanki Sao v. Province of 
Bihar. 12 R.R. 563. 

- S. 24 (4) — Discretion — Revision — Dismis¬ 
sal 6 y Commissioner without hearing petitioner — 
Legality Nature of rcvisional jurisdiction. 

The Commissioner may legally ’dismiss an 
application for revision under S. 24 (4) of the 
Bihar Sales Tax Act without giving the appli¬ 
cant a reasonable opportunity of being heard in 
support of his application. The revisional juris¬ 
diction both of the Commissioner and of the 
Board of Revenue is entirely discretionary, and no 
body has any vested right to be heard before an 
order refusing to exercise the revisional jurisdic- 
*s made or Passed. ( Agarwala, C.J. and 
'-o credit h, J.) Bhagwan Das v. Province of 
Bihar .^28 Pat. 823=5 D.L.R. (Pat.) 49. 

“ 25 (6)— Scope—If exhaustive of the 

power to award costs. 

In a proceeding under S. 25 ( 6 ) of the Bihar 
oales lax Act, there is no power to award costs 
apart from the power vested in the High Court 
under S- 25 ( 6 ) of the Act. ( Agarwala, C.J. 
and Meredith. J.) Bhagwan Das v. Province 
of Bihar. 28 Pat. 823=5 D.L.R. (Pat.) 49. 

BIHAR SALES TAX RULES (1944), R. 36 

— Scope—If ultra vires. 

R. 36 of the Rules framed under the Bihar 
Sales Tax Act is not ultra vires. {Godbole.) 
Brijraj Lae v. Province of Biiiar P B R 
561. ' “ 

-R. 36 —Validity 


assessment without any evidence or even without 
any return but simply in the exercise df his best 
judgment. But. the assessing officer will be better 
advised in considering such evidence as is produced. 
The notice of assessment must, give the date of as¬ 
sessment. {Godbole.) Ram Pratat K am alia 
Fatwa v. Province of Bihar. 12 B.R. 601. 

—--R. 36 (1) — Cash or credit mono volumes 

with serially numbered leaves containing entries 
about sates of both tax-free and taxable goods— 
Admissibility in evidence. 

Cash or credit memo, volumes containing seri¬ 
ally numbered leaves some of which contain en¬ 
tries about sale of taxable goods while others 
contain entries about tax-free goods may be ad¬ 
mitted as evidence complying with the terms of 
R. 36 (1 ) of the Rules under the Bihar Sales 
Tax Act. Under the Act, even where no evi¬ 
dence is called for or return filed, the assessing 
authority can make an assessment without 
the evidence or to the best of his judgment. Sim¬ 
ply because an assessee fails to produce the pre¬ 
scribed cash or credit memo, in time or has pro¬ 
duced memoranda which do not strictly comply 
with the terms of R. 36 (1), the authority is not 
justified in treating the whole gross turnover as 
taxable without exercising his judgment. The 
exercise of judgment can only mean a considera¬ 
tion of the nature of the assessee’s business, any 
other reliable evidence that he may produce and 
such other factors as unfamiliarity with the pro¬ 
visions of a new Act, the novelty of the require¬ 
ment of the issue of separate memoranda for tax- 
free and taxable goods though sold to the same 
customer and paid for at the same time or by the 
same cheque on the customer's banker. (God- 
bole.) Sartoo Lal Ramchandra Lal. v. Pro¬ 
vince of Bihar. 13 B.R. 10. 

-R. 36 (1 )—Petty dealers selling control¬ 
led goods in small lots — Non-issue of cash-memo. 

Gross turnover—If to be taken as turnover 
for taxable turnover. 

In the case of a petty dealer selling controlled 
goods in small lots, who is honestly led to believe, 
by orders of the Price Control Department, that 
he need not issue a cash memo, for a petty sale. 
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the sales tax department would not be justified 
in taking the gross turnover to be the taxable 
turnover, merely because the dealer did not issue 
any cash memo. (Godbole .) Ramashis Chow- 
dhury v. Province of Bihar. 13 B.R. 19. 

-R. 36 (1)— Scope—If mandatory. 

The provisions of R. 36 (1) of the Bihar Sales 
Tax Rules are clearly mandatory, the word used 
being “shall”. ( Agarwala, C.J. and Meredith, J.) 
Province of Bihar v. Tokhi Ram Ram Prasad. 
27 Pat. 1171. 

-R. 36 (1)— Scope—If ultra vires as in¬ 
consistent with Ss. 6 and 10. 

R. 36 (1) of the Bihar Sales Tax Rules, 1944, 
framed under S. 26 of the Bihar Sales Tax Act, 
is not ultra vires on the ground of its being in¬ 
consistent with Ss. 6 and 10 of the Act. It does 
not make non-taxable goods taxable. It is a mere 
rule of evidence specifying the nature of the evi¬ 
dence which is required under S. 10 ( 2 ) in sup¬ 
port of a plea that any portion of the gross turn¬ 
over represents sales of non-taxable goods. 
Breach of the rule will make the dealer liable to 
any penalty prescribed under S. 26 (3), but it 
will not and cannot make non-taxable goods tax¬ 
able; nor does it attempt to do so. There is no¬ 
thing inconsistent between R. 36 (1) and the 
provisions of Ss. 6 and 10 of the Act. ( Agar¬ 
wala ; C.J. and Meredith, /.) Province of Bihar 
v. Jokhi Ram Ram Prasad. 27 Pat. 1171. 

BIHAR SURCHARGE ON COURT-FEES 
ACT (XXV OF 1948)— Scope—If retrospective. 

The Bihar Act (XXV of 1948) which imposed 
6 annas surcharge on Court-fees has no retros¬ 
pective effect, and cannot affect suits instituted 
before it came into operation. 51 Cal. 216, rel. 
on. ( Ramaswami and Sarjoo Prasad, JJ.) 
Basuki Prasad Singh v. Satya Kinkar Sa- 
hana. A.I.R. 1950 Pat. 470. . 

BIHAR TENANCY ACT (VIII OF 1885) 

—Record of rights — Interpretation — J^illage notes 
—Value. 

Village notes may" not be record of rights by 
themselves, but they are authoritative records pre¬ 
pared by public servants in discharge of public 
duties and certainly can be used for the purnose 
°f interpretation of entries in the record of 
rights. (Ray, J.) Darsan Das v. Lakshman 
Prasad. A.I.R. 1948 Pat. 190. 

* ■— Rent—Joint landlords — Agreement by some 
to reduce their share of rent—If binding on their 

transferee . 

An agreement by some of the joint landlords to 
receive rent for their share at a reduced jama, is 
n ot a covenant running with the land. It is purely 

* Personal contract which does not bind a trans- 
feree of their interest. A tenure carrying two 
rentals for ever is inconceivable in law. 15 W .R- 
fb 17 C. 695 and 25 C. 917, referred to. (Reu- 

and Narayan. JJ .) TarMc Nath Dupky 

v • Baghunandan Pandey. A.I.R. 1950 Pat. 22. 

' 7 ~(as amended in 1934), S. 1 (3)— Cons- 

tr Uction — “Notification” — If means notification e. r- 
c wding area. 

The notification referred to in S. 1 (3) of the 
'® ar Tenancy Act, as amended in 1934,. is a 
^Ptification specifically excluding a particular 

Q.- D .—30 
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municipal area, and in the absence of a noti¬ 
fication excluding the particular area the Bihar 
Tenancy Act will apply to all municipal areas. [50 
I.A. 778, appr., 3 P.L.R. 621, dist., 1942 Pat. 
325 not foil.] (Agarwala, C. J. and Mere¬ 
dith, J.) Shrikishun v. Harihar. 27 Pat. 194 
=A.I.R. 1949 Pat. 444. 

-Ss. 3 (9) and 22 (2)— “Holding”—Land 

while held by co-sharer landlord under S. 22 (2). 

The co-sharer landlord holding land under S. 
22 (2) of the Bihar Tenancy Act is not a raiyat 
and therefore, the land while held by him is not 
a holding. (Bennett and Beevor, JJ.) Surya- 
mohan Thakur v. Arjun Rai. 1948 P.W.N. 
22=A.I.R. 1948 Pat. 38. 

-Ss. 4 and 5— Scope—Settlement by raiyat 

for building purpose — Sub-lessee—If under-raiyat 
governed by Act. 

Where the original lease is governed by the 
Tenancy Act, so must a sub-lease be governed by 
that Act and not by the Transfer of Property 
Act, irrespective of the purpose thereof. There 
is nothing in the Act to show that an under- 
raiyat must be a person holding for agricultural 
purposes. Every one holding under a raiyat (as 
defined by the Act), for whatever purpose, will be 
an under-raiyat and so governed by the Tenancy 
Act, and the application of the Act is not ex¬ 
cluded by the fact that the sub-lease to the under- 
raiyat was granted for building purposes. [8 C. 
W.N. 454; 15 C.L.J. 672 ; 22 P.L.T. 821, rel. 
cn." ; (Agarwala, C.J. and Meredith, J.) Shri¬ 
kishun v. Harahar. 27 Pat. 194= A.I.R. 1949 
Pat. 444. 

-Ss. 5 and 26-A— Under-raiyat—Right to 

transfer interest — Custom. 

The Bihar Tenancy Act does not give an under- 
raiyat the right to transfer his interest, even if 
he has an occupancy status. To justify the 
transfer a custom of transferability must be 
established. [22 P.L.T. 749. appr.] (Agarwala, 
C.J. and Meredith , J.) Shrikishun v. Hari¬ 
har. 27 Pat. 194=A.I.R. 1949 Pat. 444. 

-S. 13—Purchaser of share of tenure— 

•Notice not given to landlord—Purchaser not im¬ 
pleaded in rent suit—Decree, if affects his inter¬ 
est. [See Q.D. 1941-1945, Vol. I, Col. 465.] 
Chandra Sekhar Missir v. Jagarnath 
Singh. 26 P.L.T. 302. 

-(as amended in 1907), S. 22 (2)— Ap¬ 
plicability—Purchase of holding by co-sharer land¬ 
lord in execution of rent decree against recorded 
tenant—Subsequent sub-lease of ypart to 
third person—Liability of latter to pay rent to 
their co-sharers—Liability of purchasing co- 
sharer to other co-proprietors: 

S. 22 (2) of the Bihar Tenancy Act ap¬ 
plies only if the purchasing co-sharer or co-pro¬ 
prietor sublets the entire land purchased by him 
to a third person who will then be deemed to be 
a raiyat in respect of it. There is no warrant 
for holding that the purchasing proprietor can 
split the holding into fractions and by separate 
sub-leases create smaller holdings. 

Where a co-sharer landlord purchases the hold¬ 
ing in execution of a decree for rent against the 
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original recorded tenant, and subsequently set¬ 
tles a part of the area purchased by him with a 
third person, keeping the remaining area in his 
own possession, such purchasing co-sharer ren¬ 
ders himself liable to pay compensation to the 
other co-sharers to the extent of their share in 
respect of the area purchased by him. The third 
person with whom a portion of the area pur¬ 
chased is settled is not liable to pay rent to the 
other co-sharers. ( Manohar Lai and Rama- 
swami, JJ .) Jaduprava Mura v. Rai Bato- 
behari. 26 Pat. 659=A.I.R. 1948 Pat. 202= 
3 D.L.R. (Pat.) 65=29 P.L.T. 383. 

-(as amended in 1907), S. 22 (2)— Con¬ 
struction atui object of — “Shall • be deemed to be 
a tenure-holder or a raiyat"—Meaning of. 

The phrase “shall be deemed to be a tenure- 
holder or a raiyat," cannot be construed as “shall 
be deemed to be a tenure-holder or a raiyat, etc. 
vis-a-vis the purchasing co-proprietor but not 
vis-a-vis the remaining co-proprietors." The 
object of the legislature in enacting S. 22 (2) 
was to prevent the accrual of occupancy right 
in land in possession of proprietor or co-proprie¬ 
tors. It was obviously intended that the pur¬ 
chasing co-sharer should not himself acquire an 
occupancy right or by subletting bar the acquisi¬ 
tion of raiyati rights by sub-lessees. ( Manohar 
Lull and Ramaswami, JJ.) Jaduprava Mitra v. 
Rai Batobehari. 26 Pat. 659=A.I.R. 1948 
Pat. 202=3 D.L.R. (Pat.) 65=29 P.L.T. 383. 

- S. 22 (2) —Scope and effect of — Co-sharer 

acquiring occupancy right and sub-letting same to 
thud person—Suit for rent by other co-sharcrs — 
Sub-lessee—If necessary party—Liability of 
transferee co-sharer. 

S. 22 (2) of the Bihar Tenancy Act enacts that 
when an occupancy right in land is transferred 
to a person jointly interested in the land as 
proprietor, he is entitled to hold the land subject 
to the payment to his co-proprietors of their share 
of the rent which may be from time to time pay¬ 
able to them. The fact that he sublets the land 
to someone else cannot deprive his co-sharers of 
their right to realise from him that share of the 
rent. The sub-lessee may be a proper, but not a 
necessary party to a suit by the co-sharers against 
the transferee-co-sharer. Vis-a-vis liimslf and his 
co-sharers, his liability to pay the shares of rent 
to his co-sharers remains unaffected by the sub¬ 
letting. ( Imam and Das, JJ.) Raja Surajpal 
v. R* mg ATI. 26 Pat. 353=A.I.R. 1948 Pat. 
239. 

-S. 22 (2)— Scope and effect of — Co-sharer 

landlord purchasing holding and parting with pos¬ 
session—Liability for rent — Transferee, if raiyat. 

A co-sharer lanlord who purchases an occu¬ 
pancy holding is not a raiyat; he acquires a pecu¬ 
liar status and his only right is to retain possession 
,of the land on payment of the share of rent which 
was payable for the land to his co-sharer land¬ 
lords. He cannot sever the two interests and sell 
his right to hold the land apart from his interest 
as a co-sharer landlord of the holding. Trie two 
interests are soldered together and cannot be 
severed. A sale by him will not operate to 
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, transfer any occupancy right and the person let in 
will not be a raiyat under the other co-sharer 
landlords. The co-sharer landlord who is out of 
possession cannot be held liable for rent to the 
other landlords of the holding. [52 I.A. 145; 171 
I.C. 306, ref.] (Manohar Lall and Mukharji, 
JJ.) Lalnarain v. S. M. Anzar. 27 Pat. 81 = 
. A .I.R. 1949 Pat. 367. 

-(as amended in 1907), S. 22 (2 )—Scope 

and effect of — Co-sharer landlord purchasing 
occupancy holding—Right of to retain same at 
partition between co-sharers. 

Per Meredith and Narayan, JJ., Agarwala, C.J., 
diss. :—The provisions of S. 22 (2) of the 
Bihar Tenancy Act, as amended in 1907, entitle 
a co-sharer landlord who has purchased a trans¬ 
ferable occupancy holding between the years 
1907 and 1923, to retain it in his possession as his 
purchased land on a partition taking place between 
him and his co-sharers. 5 Pat. 281; 2 P.L.T. 
163; 3 P.L.T. 22, approv.; (1864) W.R. (Act 
X Rul.) 82; 10 W.R. 15; 11 W.R. 485; 7 Cal. 
414; 24 Cal. 143; 25 Cal. 324; 32 Cal. 386 ; 51 Cal. 
631; 54 Cal. 586; 26 C.W.N. 585; 14 Pat. 672; 16 
Pat. 500; 19 Pat. 893; 22 Pat. 382; 23 Pat. 
291; 26 Pat. 659; 4 P.L.T. 540; 3 P.L.T. 13; 
7 P.L.T. 87; 7 P.L.T.' 170; 8 P.L.T. 69; 
14 P.L.T. 57; 18 P.L.T. 173; A.I.R. 1939 Pat. 
522; A. I.R. 1948 Pat. 38, cons, and discussed. 
4 M.T.A. 179; 17 I.A. 110; 48 I.A. 49; 10 
P.L.T. 204; 44 I.C. 922; 88 I.C. 495; ref. 
(Agarwala, C.J., Meredith and Narayan, JJ.) 

U. P. N. Sahi v . Dulhin I. Kuer. 27 Pat. 
610=A .I.R. 1950 (Pat. ) 115. 

-S. 22 (2)— Scope—Occupancy raiyat — Pur¬ 
chase by co-sharer proprietor of right, title and 
interest — Partition—Land treated as bakasht and 
allotted to different co-sharer—Subsequent pur¬ 
chaser of rights—Right to possession—Bengal Est¬ 
ates Partition Act, S. 189. 

R. who had purchased a khata in a holding was 
holding possession of the same under S. 22 (2), 
Bihar Tenancy Act. His interests were sold and 
purchased by K. who was one of the co-sharers 
of the proprietary interest in the estate, in 1921. 
At a subsequent partition of the estate under the 
Bengal Estates Partition Act, the khata was treat¬ 
ed by the batwara authorities as bakasht of the 
proprietary body and allotted to the takkta of the 
defendants who were also proprietors, K. having 
got his takhta in another village. Delivery •£ 
possession in pursuance of the batzvara was effected 
in 1929 and K. was never in possession after the 
collectorate partition. Plaintiff, claiming to be a 
purchaser of the lands from K. in April, 1939, 
brought a suit for declaration of Jiis right to K's 
interest as an occupancy raiyat and <for possession. 

Held, (1) that the plaintiff who had merely 
purchased the right, title and interest of /v., was 
not entitled to possession; (2) that the land having 
been treated as bakasht and allotted to the defend¬ 
ants in the batwara proceedings to which K. was 
a party, the allotment could not be interfered with 
in view of S. 189 of the Bengal Estates Partition 
Act. ( Manohar Lai and Sinha, JJ.) Mangri v. 
Thakur Prasad. 224 I.C. 92=1946 P.W.N. 
132=12 B.R. 486=1946 Pat. (Rul.) 259. 


469 CIVIL, CRIMINAL AND REVENUE. 47° 


BIH. TENANCY ACT (1885), S. 22. 

-S. 22 (2 )—Scope and effect of—Trusts 

Act, S. 90— Applicability. 

S. 22 (2) of the Bihar Tenancy Act does not 
.confer upon the purchasing co-owner any right 
which he is entitled to maintain as against another 
co-sharer in whose takhter and land or occupancy 
holding or part thereof is allotted upon partition. 
When some co-owners, representing all the persons 
interested in the property, gain an advantage, they 
must hold that advantage for the benefit of all 
the persons interested in the property both under 
S. 22 (2) of. Bihar Tenancy Act and under S ; 90, 
Trusts Act. ( Shearer and Bennett, JJ .) Kam- 
eshwar Singh v. Jhalak Singh. 3 D.L.R. 
(Pat.) 42=A.I.R. 1949 Pat. 16=29 Pat.L.T. 

323. 

-S. 23-A, Proviso (a) and (b)— Land in 

respect of which rent is paid in cash as well as 
half the produce of the trees or their value in 
cash—Right of landlord to share in flowers, fruits, 
etc.—If abrogated by legislature. 

Where in respect of a land the tenant has been 
paying not only the cash rent but also half the pro¬ 
duce of the trees or the price thereof the case is 
not governed by S. 23-A (a) and the proviso. The 
proviso by its very terms only applies to the case 
goverened by S. 23-A (a) and is by way of an 
exception to the tenants general rights in trees 
defined in sub-S. \a) (it) . The land is governed 
by sub-S. ( b ) of S. 23-A and the landlord will 
be entitled to his share in the flowers, fruits and 
other products of all trees or bamboos growing on 
such land whether planted before or after the com¬ 
mencement of the Bihar Tenancy (Amendment) 
Act, 1934. (Ray, /.') Ragho Sinha v. Dasrath 
Kanji. 225 I.C. 562=1946 P.W.N. 258=A.L 
R. 1947 Pat. 119=12 B.R. 625. 

-S. 23-A, Proviso— Specific entry in re¬ 
cord of rights — Value — Presumption. 

A specific entry in the record of rights may owe 
its origin to a contract as between the parties, par¬ 
ticularly'where the record is against the local cus¬ 
tom. Every specific entry in the record of.ri&hts 
has a presumptive value. The word “specific is 
used as an epithet to th£~ word “entry . (Ray, 
L) Darsan Das v. Lakshman Prasad. A.I. 
R> 1948 Pat. 190. 

--—S. 26-A—(as amended in 1938)— Appli¬ 
cability—Homestead land—S. 182—Object and 
scope of. [See Q.D. 1941-1945, Vol. I, Col. 467.] 
Mahadeoashram Prasad Sahi v. Parikha 
Chaudhri. 230 I.C. 304=1947 Pat. (Rul.) 
316=13 B.R.- 437. 

NT—y(as amended in 1938), S. 26-A Ap¬ 
plicability and scope—Rent decree—Execution sale 
purchase by landlord—Mortgagee of part of 
holding not impleaded in suit — Right—Landlord 
l f bound to annul encwrnbrance—Failure to antiul 

-Effect—S . 167. 

.. S. 26-A of the Bihar Tenancy Act, as amended 
ut 1938, which came into force on 10—11—1938, 
has changed the substantive law as regards occu - 
l^Ucy holdings with the result that it is no Ion- 
j&r open to the landlord to contend that such 
olding are non-transferable, in the absence of 
Proof of custom to the contrary, as was the case 
^fore the new section came into force. As such 
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though a mortgagee of the whole or a part of an 
occupancy holding may not claim a right to be 
impleaded in suit by the landlord for rent, the 
landlord, in the event of his purchasing the hold¬ 
ing at a sale in execution of the rent decree, held 
after 10—11—1938, cannot ignore the mortgage, 
but must take notice of such an encumbrance, and 
exercise his option of annulling the same in ac¬ 
cordance with S. 167 of the Act. The auction- 
purchaser after the coming into force of S. 26-A, 
whether he be the landlord or a stranger, must 
take notice of the provisions of S. 167 and un¬ 
less the encumbrance is annulled in accordance with 
that section, it is binding on the landlord as much 
as on any other purchaser at an execution sale. 
20 P.L.T. 469, declared no longer good law. 1 P. 
L.T. 108; 1 P.L.J. 161; 3 P.L.T. 362; 8 P. 
L.T. 464 ; 68 C.L.J. 209, cons.; 4 P.L.T. 362; 
9 P.L.T. 241; 10 P.L.T. 129, ref. ( Sinha 
and Ramaswami, JJ.) Laldhari Kuer v . Uma- 
sanker Prasad. 27 Pat. 865=29 P.L.T. 408= 
A.I.R. 1949 Pat. 500. ___ 

-Ss. 26-A and 182 —Scope and Effect — 

Homestead—Transfer by raiyat — Validity — Bur¬ 
den of proof — Evidence Act, S. 101. 

S. 26-A, Bihar Tenancy Act, does not expressly 
or impliedly confer on an occupancy raiyat a right 
to transfer without the consent of his landlord his 
homestead held by him otherwise than as part and 
parcel of his occupancy holding. This section 
must be read along with S. 182 of the Act and 
an endeavour must be made so to construe the 
section taken together as to avoid any ambiguity 
or inconsistency. The only way of doing this is 
to assume that a homestead is not by itself an 
occupancy holding within the meaning of that 
expression as it occurs in S. 26-A. When there¬ 
fore a homestead is transferred by a raiyat, and 
the landlord seeks to evict the transferee, the 
onus under S. 101 of the Evidence Act is on the 
transferee to prove the existence of a local custom 
or usage which confers on the raiyat an unres¬ 
tricted righfof transfer. If the defendant in such 
a suit succeeds in proving the existence of such 
a local custoih or usage, the suit is bound to be 
dismissed. If, however, he does not succeed, the 
suit is bound to be decreed. [24 Pat. 366, comm. 
2 C.W.N: 122. ref.] ( Agarwala, C.1 ., Meredith 
and Shearer, JJ.) Hari Narain Singh v.. 
Babui Mohari. 28 Pat. 463=A.I.R. 1949 Pat. 
413 (F.B.). 

-(as amended in 1938), S. 26-A —Scope 

and effect of — Old S. 26 (c)— Distinction — 
Transfer of occupancy—Mode of. 

There is no distinction between the terms of 
S. 26 ( c ), Bihar Tenancy Act, as it stood before 
it was amended and those of S. 26-A, which 
replaced S. 26 (c) by the amendment in 1938. 
The effect of both is the same, namely, that when¬ 
ever it is intended to transfer an occupancy hold¬ 
ing, it must be done by a registered document; 
and in order that title may pass or be effected by 
transfer, the provisions of S. 26-A, must be 
strictly followed. ( Manohar Lall and Mahabir 
Prasad, JJ.) Bajrangi Gope v. Rupnarain 
Mahton. 28 Pat. 351=4 D.L.R. (Pat.) 178= 
A.I.R. 1949 Pat. 464. 
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-S. 40 —Amalgamation of holdings—Proof 

—Single rent receipt in respect of more than one 
holding—If conclusive evidence of amalgamation. 

A tenant alleging that there has been an amalga¬ 
mation of two holdings has the burden on him to 
■prove it. The fact that a single rent receipt is 
given to the tenant in respect of more than one 
holding is not conclusive evidence to show that 
there has been amalgamation; a single receipt is 
often given to a tenant for more than one holding 
and no agreement on the part of the landlord to 
amalgamate the holding can be inferred from that 
circumstances. (Lee.) Baijnatii Singh v. 
I.ahuria Attarbas Kuer. 12 B.R. 567. 

-S. 40 —Burden of proof—Commutation 

proceedings—Landlords alleging that third party 
is an occupancy raiyat — Onus. 

Where in commutation proceedings the landlord 
alleges that a third party is one of the occupancy 
raiyat in the holding, but the tenants deny it, the 
onus is on the former to prove affirmatively that 
such third party has an interest in the holding. If 
the landlords fail to discharge this onus it has to 
be assumed that the third party is not an occupancy 
raiyat interested in the holding in question. (Lee.) 
Baijnath Singh v. Baiiuria Attarbas Kuer. 12 
B.R. 567. 

-S. 40 —Commutation of hliaoli rent of 

holding held by under-raiyat—If ultra vires— 
Subsequent suit by landlord — Maintainability. 

The commutation officer has no jurisdiction to 
commute the bhaoli rent of a holding held by an 
under-raiyat. An under-raiyat remains an under- 
| raiyat whether he has acquired a right of occu¬ 
pancy or not. As the commutation proceeding is 
ultra vires, the decision in such proceeding is no 
bar to a subsequent suit by the landlord who was 
| a party to the commutation proceeding. The 
; absence of an objection by the landlord did not 
confer any jurisdiction on the commutation officer. 
(Manohar Lall and Mahabir Prasad, JJ.) Oajar 
Ahir v. Jita Pandey. 28 Pat. 376=A.I.R. 1949 
Pat. 461. 


-S. 26-A — Transfer of holding by tenant 

after rent decree—Transferee depositing landlord’s 
fee in favour of landlord recorded in Register D 
and not real landlord—Transferee not impleaded 
in execution proceedings—If bound by sale. 

The landlord to be named in the notice for 
transmission of the fee deposited under the provi¬ 
sions of the Bihar Tenancy Act is the landlord 
recorded in Register D and not the real landlord 
who has omitted to get his name registered in 
Register D. A transferee of a holding deposit¬ 
ing the landlord’s fee in favour of the landlord 
recorded in Register D must be deemed to have 
been recognised as a transferee of his holding. 
If he is not impleaded in the proceedings in 
execution of a rent decree passed against the 
original tenant before the transfer, he is not 
bound by the execution sale. At the time of the 
sale the judgment-debtor having already trans¬ 
ferred his interest in the holding has no' subsist¬ 
ing interest which can be sold, and the transferee 
is, therefore, entitled to recover possession of the 
holding from the auction-purchaser. (Manohar 
Lall and Mahabir Prasad, JJ.) Sidheswari 
Singh v. Rajbaran Singh. 28 Pat. 384=A.I 
R. 1949 Pat. 484. 


--(as amended in 1935), S. 26-N— Scope 

and effect—A on-transferable holding purchased by 
sale deeds between 1913 and 1921 —Execution sale in 
1936 for decree for rent in 1936 —Purchasers not 
impleaded as parties—Effect—Interest of pur¬ 
chasers not impleaded—If affected. 

Plaintiffs were purchasers of a non-transfer- 
able holding by virtue of sale deeds between the 
years 1913 and 1921. from the family of the 
original tenants. In execution of a decree obtain¬ 
ed by the landlord against the original tenants tor 
rent, (he holding was sold in execution on 5th 
June, 1936, but the plaintiffs were not represented 
in the execution proceedings. 

Held, that by reason of the amended S. 26-N 
of the Bihar Tenancy Act, which came into force 
on 10th June, 1935. the plaintiffs had become 
raiyats of the disputed lands, as the landlord must 
be deemed to have recognised the transfer in their 
favour, and that the execution proceedings taken 
out against the original tenant after the coming 
into force of S. 26-N had not the effect of 
Passing the holding itself, but could only affect 
the right, title and interest of the persons im¬ 
pleaded as parties and did not affect the interest 
of the plaintiffs purchasers who were not implead- 
ed but who ^iad became raiyats. 22 Pat 370 
(F.B.); A.I.R. 1938 Pat. 591, dist.; 41 I.A. 
91; 59 Cal. 1202 (S.B.); 23 C.YV.N. 654, rel. 
on. (Smha and Ramaswami , JJ.) Damodar v 
MaHanoi*. 27 Pat. 856. 

-(as amended in 1937), Ss. 29 and 112-A 

(1) (a)—"Enhancement”—Rent increased bv com¬ 
promise in suit—Effect—Cancellation as enhance¬ 
ment under S. 112-A (1) (a)—Jurisdiction of 
Rent Reduction Officer. [Sec Q.D. 1941-1945, 
Vol. I, Col. 469.] Prabhu v. Doma. 224 I.C.’ 
424=12 B.R. 549=1946 Pat. (Rul.) 292=A.I. 
R. 1946 Pat. 138. 


-S. 40 (b) (ii)— Collector’s 'decision on 

appeal in commutation case—Interference by Com¬ 
missioner. 

The decision of a Collector in appeal in a 
commutation case under S. 40 of the Bihar Ten¬ 
ancy Act is final in view of S. 40 (b) (ii) ; and 
his decision cannot therefore be interfered with' 
by the Commissioner or by the Board of Revenue 
on the ground that the Collector had made a mis¬ 
take when there is no question of jurisdiction in¬ 
volved. (Lee.) Elokeshi Devi v. Deoki 
Singh. 12 B.R. 559. 

-S. 40 —Appeal in case under S. 40 —Order 

of Collector—Interference by Commissioner — Juris - 
j diction. 

( An order passed by the Collector in appeal in 
a case under S. 40 of the Bihar Tenancy Act is 
final under S. 40 (6) of the Act. It is not 
therefore open to the Commissioner to interfere 
with the Collector’s order unless it can be shown 
that the Collector has acted without jurisdiction. 
(Lee.) Harbans Singh v. Dwarka Das. 
i 12 B.R. 391. 
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- S. 40 ( 6 ) (a) — Collector's decision on ap¬ 
peal under S. 40 (5 )—Interference by Commissio¬ 
ner or Board of Revenue — Jurisdiction. 

The Legislature having declared in S. 40 ( 6 ) 
(o) of the Bihar Tenancy Act that the decision 
of the Collector passed on appeal from an order 
under S. 40 (5), shall be final, neither the Com¬ 
missioner nor the Board of Revenue has iurisdi- 
ction to interfere with that decision, or to modify or 
reverse that decision. Any such reversal or modifi¬ 
cation would be ultra vires and cannot be validated 
by consent or waiver of the parties. 60 Cal. 618; 
24 Pat. 234 ; 25 Pat. 84, ref. (Sinha and 
Narayan, JJ.) Raghuraj Prasad Singh v. 
Basudeo Singh. 29 Pat. 38=A.I.R. 1950 Pat. 
318. 


—S. 40 ( 6 )— Revision—Order by Collector 

on appeal—Finality—Interference by Commis¬ 

sioner and by Board of Revenue. 

In a case under S. 40 of the Bihar Tenancy 
Act, the order of the Collector passed on appeal 
is final under S. 40 ( 6 ), and cannot be interfered 
with by the Commissioner or by the Board of 
Revenue, except where the Collector has acted 
without jurisdiction or failed to exercise a juris¬ 
diction vested in him. (Lee.) Anna Pupna 
Devi v. Junab Khan. 12 B.R. 646. 

-S. 40 ( 6 )— Revision — Collector's order on 

appeal in commutation case — Finality — Inter¬ 
ference—Want of jurisdiction in Collector — 
Absence of some landlords — Effect. 

The decision of the Collector on appeal in a 
commutation case in final under S. 40 ( 6 ) of 
the Bihar Tenancy Act, though this finality’ is 
sometimes subject to the Collector having juris¬ 
diction. There is, however, no such restriction 
about jurisdiction in the case of an appeal govern¬ 
ed by O. 41, R. 4, C.P. Code and it cannot 
be said that the Collector had no jurisdiction 
because the whole body of landlords were not re¬ 
presented before him, especially when no objection 
as to non-joinder was taken before the Collector. 
(Lee.) Sundar Krishna Sarkar v. Manmohan 
Sarkar. 12 B.R. 675. 

"—S. 40 (6) —Scope and effect of — Collec¬ 
ts . order in appeal — Finality—Setting aside in 
revision—Grounds—Plea of jurisdiction—When to 
ae raised. 


An order passed by a Collector on appeal un¬ 
der S. 40 of the Bihar Tenancy Act is final 
a^der cl. ( 6 ) of that section; and it can be set 
aside only on the ground of want of jurisdiction. 
It cannot be attacked or set aside on the ground 
that it is erroneous in law or proceeds on a 
Wrong view of the facts. The question of juris¬ 
diction cannot be raised for the first time in an 
application for review against the final order 
of the Collector, when it was never mentioned in 
the first Court or in appeal, especially when the 
facts giving rise to the question of jurisdiction 
disputed. (Lee.) Pradip Narain Singh v. 
Dalu Singh. 12 B.R. 552. 

T '—S. 40-A—Scope—If overrides S. V2. 
iff Bihar Tenancy Act, S. 112. 12 B.R. 


.. 7 <as amended in 1938), S. 48-A— Ap¬ 
plicability — Under-raiyat surrendering holding 
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and giving up possession to landlord before com¬ 
ing into force of Act—Subsequent settlement to 
same tenant for fresh period after landlord's 
possession for over one year—Raiyat—If 
protected. 

S. 48-A, Bihar Tenancy Act (as amended in 
1938), operates retrospectively only on titles 
otherwise incomplete which are either in exis¬ 
tence accompanied with possession or which are 
under challenge being sub-judice , whether accom¬ 
panied or not with possession where both title 
and possession of an under-raiyat have lawfully 
come to an end, and no under-proprietary right 
is in existence either actually or even notionally 
at the date the section came into force, there is 
no subject on which the section would operate 
and which may be deemed to have been acquired 
within the purview of the section. 

Where it is found the under-raiyat had sur¬ 
rendered and given up possession of his holding 
to the landlord before the Amending Act came 
into force, and he was let into possession under 
a new arrangement between him and the land¬ 
lord about one year after he gave up possession 
of the land (the area of which he was put in 
possession, being also a different area from that 
of the original holding), he is not protected by 
the retrospective operation of S. 48-A. 17 Pat. 

333; 22 Pat. 411 (F. B.); 17 P. L. T. 25 
(P.C.); 18 P.L.T. 345; 22 P.L.T. 356; 22 
P.L.T. 505; (1939) P.W.N. 661; (1940) 

P.W.N. 272; (1943) P.W.N. 75, discussed and 
reviewed. (Manohar Lall and Ray, JJ.) Ram- 
nath v. Jamuna. 27 Pat. 588. 

-S. 60— Object and scope — Suit for rent 

by registered proprietor parting zvitli rights 
—Maintainability—Right of tenant to plead that 
registered owner has parted with interest—Vendee 
not registered as owner in Register D — Effect. 

It is well, settled that a person who is a regis¬ 
tered proprietor is entitled to recover rent even 
if he has conveyed his title to a third person. 
There is nothing to prevent a person who has taken 
a conveyance of a proprietary interest in an es¬ 
tate and who, for some reason or other, has not 
taken steps to have his name entered in Register 
D,^ from coming to an arrangement with his 
vendor, under which the latter will sue the tenants 
for arrears of rent due by them and will pay over 
to him the sums which he may recover. The ob¬ 
ject of the legislature in enacting S. 78 of the 
Bengal Land Registration Act was to coerce 
owners of estates into registering themselves as 
owners and the object of the legislature in enact¬ 
ing S. 60, Bihar Tenancy Act, was to afford pro¬ 
tection to tenants who pay rent to persons so re¬ 
gistered though they may have ceased to be the 
true owners. It could not have been intended that 
tenants should find in these provisions a loophole 
enabling them to escape all liability for rent. 

( Shearer and Reuben, JJ.) Mu. Safia v. Yu- 
suf Md. Mu^tafar. 26 Pat. 269=A.T.R. 1948 
Pat. 328. 

--S. . 60— Scope—Mortgagee registered as 

in possession—Suit by for rent—Plea of payment 
to mortgagor — Proprietor — Sustainability — 
Bengal Land Registration Act, S. 44. 
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Where a mortgagee is registered as being in 
possession tinder S. 44 of the Bengal Land 
Registration Art. long as tliat entry stands, \ 
the"' mortgagor-proprietor is not entitled to re¬ 
alize the rent. Xor is the tenant entitled to 
plead payment of rent to the mortgagor by way 
of defence to a suit by the mortgagee. S. 60 | 
of the Bihar Tenancy Act will not protect the 
tenant, though he has paid the rent to the mort¬ 
gagor and obtained a receipt from him. 3 Pat. 
L.W. 245. foil.; 23 Pat. 858, not foil. (Agar- 
zvala, C.J. and Meredith, J.) Kamla v. 
Bhikhax. 27 Pat. 521. 

_S. 65 — Scope—Purchase oj tenure by hind- 1 

lord in execution of money decree in suit for rent 
—Rent due from date of suit to date of sale 


Liability for. . j 

A landlord who purchases a tenure in execution 
of a money decree obtained by him in a suit for 
recovery of arrears of rent of the tenure takes 
the property subject to the liability for the rent 1 
accruing from the date of the suit to the date 
of the sale, though such liability is not ratified 
in the sale proclamation. The landlord having 
placed himself in the position of the tenant by 
purchasing his right, title and interest, cannot 
claim to recover the ariears from the person 
whose right, title and interest he has purchased 
He does not, moreover, require any notice that , 
arrears of rent are due. {Meredith a*.* Simw, 


Jj .) Lakshminarayan Lai. v. Bhupi-.ndra 
Prasad Shukul. 1947 P.W.N. 33=A.I.R. 1948 


Pat. 143. i 

-S 69 —Duty of sub-divisional officer— j 

Necessity for prompt relief and completing pm- j 
ceedings. 

Where in proceedings under S. 69, Bihar Tenan¬ 
cy Act, substantial justice has been done, the 
Board will not interfere on the ground of mere j 
irregularity in procedure. But when the landlord 
is given to oppressive ways, it is the duty of the 
sub-divisional officer to give prompt relief to the 
raiyat who ask for it and to watch the proceed¬ 
ings. When there is any apprehension of a breach 
of the peace, the sub-divisional officer should act 
strictly according to law and put the proceedings 
through to their proper conclusion. (Godbole.) 
Megham Mahto v. Mahant Ramdhan Puri. 
13 B.R. 26. 

-S. 70 (4 )—Scope of inquiry—Powers of 

inquiring officer—Final order dismissing applica¬ 
tion for division — Competency. 

The enquiry under S. 70 (4) of the Bihar Ten¬ 
ancy Act is clearly summary and the enquiring 
officer has wide discretion in making it. He has 
jurisdiction to pass a final order rejecting the ap¬ 
plication for division of crops, even after a division 
has been effected by an amin deputed for the 
purpose. (Swansy.) Jagdeo Singii ?/. Manbahal 
Singh. 12 B.R. 51. 

-S. 70 (5) (a)— Revision—Order for com¬ 
pensation—Mistake of law—If ground for revi¬ 
sion. 

A mistake of law is no ground for revision 
by the Board of Revenue of an order for com¬ 
pensation under S. 70 (5) (a) of the Bihar 
Tenancy Act in a case under S. 69 of the Act. 


BIH. TENANCY ACT (1885), S. 103-B. 

(Swancy.) Tacu Gope v. Thakur Prasad Sah 
12 B.R. 266. 

-S. 70 (5) (a)— Revision — Question of 

fact—Whether amin was to blame or not in res¬ 
pect of loss of crops by theft—Amount of 
compensation. 

Whether the amin was to blame or not for 
the loss of crops by theft in respect of which 
compensation has been ordered under S. 70 (5) 
(e) of the Bihar Tenancy Act is a question of 
fact which will not justify interference in revi¬ 
sion with an order for compensation. The 
question whether the compensation awarded is 
equitable or inequitable is also one of fact. 
{Swancy.) Tacu Gope v. Thakur Prasad Sah. 

12 B.R. 266. 

-S. 71— Applicability — Case under S: 69^- 

Loss of crops by theft and waste — Compen¬ 
sation ' including value of crops last—Order 
under S. 70 (5) allowing compensation — If ap¬ 
praisement of crops. 

An order under. S. 70 (5) (a) of the Bihar 
Tenancy Act awarding compensation including the 
value of crops lost by theft and waste in a case 
under S. 69 of the Act does not amount to an 
appraisement of the crops under S. 71. ( Sawazy .) 
Jagu Gope v. Thakur Prasad Sah. 12 B.R. 
266. 

-S. 103-B— Khas mahal—Entries in papers 

Prepared by—Presumption of correctness. 

Entries in papers prepared by the khas mahal 
cannot be used as presumptive evidence under S. 
103-B, Bihar Tenancy Act. Though they may 
be treated as evidence, it cannot be presumed 
that they are correct. (Fast Ali, C.J . and 
Reuben, J.) Jainak Singh v. Adya Singh, 

13 B.R! 95=227 I.C. 575=1947 Pat. (Rul.) 
39=A.I.R. 1947 Pat. 261. 

—-S. 103-B— Scope — Entry in record of 

rights—Presumption of correctness — Effect — 
Land recorded as belagan or rent-free—Landlord 
showing land as lying in zamindari — Right to 
claim rent or assessment of rent. 

In a'suit for assessment of rent on homestead 
land held by the defendant under the plaintiff 
otherwise than as part of an agricultural hold¬ 
ing, where the land is entered in the record of 
rights as belagan, it must be held that the land¬ 
lord is not entitled to claim such assessment since 
the presumption of correctness attaching to the 
entry of land as belagan, which means rent-free, 
under S. 103-B of the Bihar Tenancy Act, holds 
good unless the landlord adduces evidence in re¬ 
buttal thereof. 

The statutory presumption attaching to the entry 
in the record of rights is not and cannot be re¬ 
butted by another presumption under the general 
law based on the circumstance that the land in 
respect of which rent is claimed or assessment of 
rent is claimed lies in the plaintiffs zamindari. 
The landlord by merely showing that the land 
is within his zamindari cannot be held to have 
rebutted the presumption of correctness of the 
entry in the record of right and thus claim a right 
to have the lands assessed to rent. 2 Pat. 38, 

expl.; 11 P.L.T. 444; 11 P.L.T. 468, foil, 5 
17 P.L.T. 819, not foil.; 16 Pat. 105, rel. 
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(Agarwala, J.) Ramxath Singh v. Dawas 
Singh. A.I.R. 1950 Pat. 487. 

--Ss. 103-B (3) and 107— Presumption of 

correctness —A 'otc in remarks column of Record 
of Rights about civil and dismissal—Effect of — 
Finding of fact based on presumption of cor¬ 
rectness of such entry■ — Finality—Error of re¬ 
cord. 

A note in the remarks column in a record-of- 
rights with regard to a plot of land, to the effect 
that a suit was brought in respect of it on the 
strength of a kebala and that it was dismissed 
(without mention of the name of the plaintiff l 
in that suit or the date of the kebala on which : 
the suit was based) is not an entry which carries 
with it the presumption of correctness under S. 
103-B (3), Bihar Tenancy Act, since an entry 
in a record-of-rights about a suit in a civil Court 
is not one the particulars required to be entered 
under S. 102 of the Act. The entry not being 
an authorized entry, cannot carr 3 ' with it the 
statutory presumption of correctness under S. 
103-B. Nor is such an entry, one made under 
S. 107 (2) of the Act. A finding based on the 
basis of the presumption of correctness of such 
an entry, is one vitiated by an error of record, j 
and hence cannot be binding in second appeal. 
(Das, J.) Mohan Jha v. Shivadayal Pra¬ 
sad. A.I.R. 1950 Pat. 293. 

-S. 104-E, Proviso— Scope—Omission to 

hear parties—If fatal. 

The proviso to S. 104-E of the Bihar Tenancy 
Act provides for notice to parties and for an 
opportunity being given to be heard before re¬ 
vision of an entry in settlement rent. Blit 
failure to give an opportunity to the parties 
to appear and be heard before revising the rent 
settled would not amount to a case of absence 
°f jurisdiction. At least it would be a case of 
exercising jurisdiction illegally. Such revision 
cannot be declared to be void by the Civil 
Court as being without jurisdiction. (Fazl Ah, 
U/. and Imam, J.) Mahomed Yasin v. Tara 
Mahton. 24 Pat. 597=1946 P.W.N. 31=226 
PC. 144=12 B.R. 692=1946 Pat. (Rul.) 349 
^A.I.R. 1946 Pat . !5. 

“S. 112— Jurisdiction — Reduction of rent — 
Absence of 'notice to landlord — Effect. 

An order by a Revenue Officer for reduction of 
rent passed without giving notice to the land¬ 
lord is without jurisdiction. ( Beevor, /. ) Maho- 
JJed Yunus v. Bishunath Singh. 1945 PAY. 
393=A.I.R. 1946 Pat. 102=227 I.C. 615=13 
102=1947 Pat. (Rul.) 47. 

*-- l\2—Scope—Jurisdiction to reduce rent 

commuted under S. 40—9. 40-A—If overrides 

S - 112 - 

S. 112 of the Bihar Tenancy Act is quite in¬ 
dependent of S. 40-A; and S. 40-A cannot be 
rea d as overriding the provisions of S. 112. The 
Power vested in a Revenue Officer to reduce rents 
u *fer S. 112, is a power to reduce “all rents 
^tnout exception, and the term will include even 
^ which have been commuted under S. 40. 

*, 40-A is only intended to prohibit further 
Ruction of rent within 15 years at. the m- 
of the tenant just as much as it is in- 
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tended to prohibit enhancement of the rent with¬ 
in 15 years at the instance of the landlord when 
rent had been commuted under S. 40, except 
under certain conditions. (Fad Ali, C.J. and 
Imam, J.) Mahomed Yasin v. Tara Mahton. 
24 Pat. 597=1946 P.W.N. 31=226 I.C. 144 
= 12 B.R. 692=1946 Pat. (Rul.) 349=A.I R 
1946 Pat. 15. 

-S. 112-A— Appeal—Jurisdiction of Rent 

Reduction Officer—Assumption of rent ai parti¬ 
cular figure and reduction—No protest by land¬ 
lord—Appeal Interference. 

Where the Rent Reduction Officer assumed the 
rental in one case at Rs. 206-15-0 and in another 
at Rs. 124, and -reduced the same to Rs. 113; 
it was found that the landlord was a party to 
the proceedings and was actually cognizant there¬ 
of and there was no protest made to him. 

Held, in appeal that no question of jurisdiction 
was involved, and that when no protest was 
made the Rent Reduction Officer was right in 
assuming that the rent which he was asked to 
reduce was the rental at the lower figure and 
not at the higher figure and there was therefore 
no ground for interference. (Manohar Fall and 
Ramaswami, JJ .) Kumar Rani Sayeed Khatoon 
Basdeo Pandey. 4 D.L.R. (Pat.) 215. 

-—S. 112-A— Application by tenant as karta 

of. joint family on behalf of family — Maintain¬ 
ability. 

A tenant as karta of a joint Hindu family can 
in law present on behalf of the family an appli¬ 
cation to the revenue Court for reduction of rent 
under S. 112-A of the Bihar Tenancy Act, and 
the application is not defective for non-joinder of 
the other members. ( Sinha and Mahabir Pra¬ 
sad, JJ.) Kumar Gope v. Tagehwar Prasad. 
A.I.R. 1948 Pat. 403. 

-S. 112-A— -Application by tenant decided 

ex parte— Rehearing—Jurisdiction of Rent Re¬ 
duction Officer. 

Where an application by a tenant under S. 112- 
A of the Bihar Tenancy Act for reduction of 
rent was taken upon a date of which he had no 
notice and was disposed of ex parte, the Rent 
Reduction Officer has jurisdiction to rehear the 
application and decide it afresh, as the procedure 
laid down in the Civil Procedure Code for the 
trial of suits is applicable to a proceeding under 
S. 112-A of the Bihar Tenancy Act by virtue 
of R. 82 of the Rules framed under that Act. 

(Fazl Ali, C.J., Shearer and Sinha, JJ.) Ram 
Ran Bijoy Prasad Singh v. Ramayya Kuer. 
226 I.C. 363=1946 P.W.N. 304=12 B.R. 736 
=1946 Pat. (Rul.) 381=A.I.R. 1946 Pat. 354 
(F.B.). 

- Ss. 112-A and 115— Notice — Period of 

one month between notice and initiation of pro¬ 
ceedings — Necessity. 

Proceedings for reduction of rent under S. 
112-A of the Bihar Tenancy Act cannot be start¬ 
ed within a month of the notice required by the 
rules under S. 112-A and 115 of the Bihar 
Tenancj' Act. One clear month should be 
allowed between the notice and the initiation of 
proceedings for reduction of rent. ( Varma, J.) 



480 


I HE QUINQUENNIAL DIGEST, 1946—1950. 


479 

BIH. TENANCY ACT (1885), S. 112-A. 

Tetar Mahton v. Ram Babu. 227 I.C. 639= 
13 B.R. 112=1047 Pat. (Rul.) 56. 

-S. 112-A —Order of Collector without 

jurisdiction—Jurisdiction of Board to vacate— 
Civil Court—If bound by order of Collector made 
without jurisdiction and subsequently set aside by 
Board. 

Though the order of the Collector confirming 
the order of the Rent Reduction Officer cannot 
be interfered with on merits by the Commissioner 
or the Board of Revenue, the Board has power 
to vacate it if the order is without jurisdiction, 
in the exercise of its power of superintendence 
and an order of the Collector which has been so 
vacated by a Court of competent jurisdiction (the 
Board of Revenue) cannot stand in the way of 
the Civil Court coming to its own independent 
conclusion unaffected by the decision of the 
Collector. {Fasl Ali,C.J. and Pande, J .) Tahal 
Mahto v. Lachoo Mahto. 25 Pat. 84=1946 
P.W.N. 15=A.I.R. 1946 Pat. 298=223 l.C. 
297=12 B.R. 385. 

-S. 112-A —Order reducing rent—Validity 

—Notice under R. 117 served on landlord's 
servant or on agent of karta of joint family. 

An order reducing the rent of an occupancy 
holding made under S. 112-A of the Bihar Ten¬ 
ancy Act is not without jurisdiction although 
the notice required to be given under R. 117 of 
the Government Rules made under that Act is 
served upon the landlord’s servant or agent who 
has not been authorised in writing to receive the 
notice. 

Nor is such an order without jurisdiction when 
the notice is served on the agent of the karta 
of a joint family where the collection of the 
family is joint. ( Imam and Das, JJ.) Anant 
Lal ManDER V. SURAJNARAIN SHAHU. A.I.R. 

1947 Pat. 442. 

-S. 112-A —Parties to proceeding — Sudh- 

bharnadar of one of proprietors not impleaded — 
Order, if void . 

Where in a proceeding under S. 112-A of the 
Bihar Tenancy Act for reduction of rent the 
entire proprietary interest in the holding in ques¬ 
tion was represented before the revenue Court, 
the mere fact that the sudfibharnadar of one of 
the proprietors was not impleaded does not render 
the order passed in the proceeding null and void, 
especially when the person adversely affected by 
that order, who could challenge it on the ground 
that he was not a party to it, has not chosen to 
do so. Persons who were parties to the pro¬ 
ceedings and who did not raise that question in 
that proceeding, cannot subsequently do so. 

( Sinha and Mahabir Prasad, » JJ.) Kumar Gone 
V. Jageshwar Prasad. A.T.R. 1948 Pat. 403. 

—-S. 112-A— Parties—Reduction of rent at 

tenant's instance—All co-sharers not impleaded or 

served with notice—Order reducing rent _ 

Legality. 

Where in a proceeding for reduction of rent at 
the instance of a tenant, only_one of several co¬ 
sharer landlords was made a party, and the other 
co-sharers \vere not impleaded or served with 
notices, the decision given in their absence would 
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be without jurisdiction and would not bind the 
co-sharers to whom notices were not issued. 

(Imam and Das, JJ.) Raja Surajpal v. Ram- 
gati . 26 Pat. 353=A.I.R. 1948 Pat. 239. 

-S. 112-A— Reduction of rent — Jurisdiction 

of Rent Reduction Officer—Latter assuming ren¬ 
tal at lower figure—Absence of proiest by land¬ 
lord. 

A reduction of rent by the Rent Reduction Offi¬ 
cer assuming the rental to be at a lower figure is 
not without jurisdiction, if the landlord was a 
party to the proceedings and was actually cogni¬ 
sant of the proceedings. The Rent Reduction 
Officer was right in assuming when no protest was 
made before him that the rent which he was asked 
to reduce was the rental at the lower figure and 
not the higher figure alleged in the argument. 
(Manohar Lall and Ramaswami, JJ.) Sayeed\ 
Khatoon v. Basdeo Pandey. A.I.R. 1950 Pat. 
43. 

— ;—-—S. 112-A— Rent reduction proceedings — 
Entire body of landlords not represented — Effect . 

If in fact, rent reduction proceedings are not 
prosecuted, against the entire body of landlords, 
the proceedings would be void and will not be 
binding even against the co-sharer landlords who 
have been impleaded. {Rdy, J.) Madan Mohan 
Prasad v. Mst. Baso^vuer. A.I.R. 1948 Pat. 
161 . 

-S. 112-A—Res judicata— Jurisdiction of 

Rent Reduction Officer—Basic rent of holding — 
Decision on—If operates as res judicata. 

There is nothing in S. 112-A, Bihar Tenancy 
Act, which authorises the Rent Reduction Officer 
to determine the basic rent of a holding and then 
to determine the further question of how much 
reduction should he given. He is vested with 
summary powers to determine the question of the 
quantum of reduction which a particular tenant 
is entitled to, there bcimj no controversy as re¬ 
gards the rental or rate of rent borne by that 
particular holding. He is not competent to de¬ 
termine such a controversy as regards the basic 
rent of a holding; and therefore any decision by 
him on that matter cannot operate as res judicata 
whether actual or constructive. [24 Pat. 484, 
dist. 1946 Pat. 354 (F.B.), ref.] {Sinha and 
Mahabir Prasad, JJ.) Baburam v. Raja G. N. 
Singh. 27 Pat. 325=A.I.R. 1949 Pat. 459. 

—-S. 112-A— Rules framed by the Board of 

Revenue, Ch. 7-B, Rr. 115 and 117— Proceedings 
for reduction of rent—Necessity to serve notice 
on all landlords. 

Both according to general principles of law and 
the object of Rr. 115 and 117 of Ch. 7-B of the 
Rules framed by the Board of Revenue, notice 
has to he served on all landlords in the rent re¬ 
duction proceedings. If it is served.on only 
some, unless it is shown that they represented 
the others, any order passed in such proceedings 
would he without jurisdiction. ( Sinha atid Muk- 
karji, JJ . ) Basdeo Narain v. Karu Mahion. 
26 Pat. 592=A.I.R. 1948 Pat. 153. 

— S. 112-A— Scope and effect—Division of 
original holding on partition—Application for re~ 
duct ion of rent of original holding subsequently 
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and reduction of rent—Application and order—If 
to be deemed to be in respect of divided holdings. 

Where, after the division of the original hold¬ 
ing into three holdings with one-third of the ori¬ 
ginal rent for each of them, an application for 
reduction of the rent of the original holding is 
made by all the tenants impleading all the land¬ 
lords parties to the application and the rent of 
the original holding is reduced under S. 112-A 
of the Bihar Tenancy Act, the application must 
be taken to be an application in respect of the 
three holdings and the order of reduction of 
rent must be deemed to have been passed for 
reduction of the rent of the three new holdings. 
(Manohar Lall and Das, JJ.) Srikisun v. Ram- 
JANAM. 25 Pat. 729=A.I.R. 1947 Pat. 402. 

“7 S. 112 -A— Scope — Jurisdiction—A p plica¬ 
tion for reduction of rent under S. 112-/1 (a) — 
—Reduction ~ordered under S. 112 -A (d)—If 
with jurisdiction. 

In an application for reduction of rent under 
Cl. (a) of S. 112-A, Bihar Tenancy Act, the 
Rent Reduction Officer has jurisdiction to order 
reduction under Cl. (d). The mere fact that the 
Teason for the reduction ordered is some ground 
other than that asserted by the applicant (tenant) 
does not at all affect the jurisdiction of the Rent 
Reduction Officer. ( Agarwala, C.J. and Mere¬ 
dith, J .) Chandeshwar v. Jagarnath. 27 Pat. 

192=A.I.R. 1949 Pat. 434. 

—;—S. 112-A (1) (d )—Duty of Collector — 
Prices during period subsequent to date of appli¬ 
cation for reduction—Relevancy of. 

Although the Collector, on an application by a 
T aiyat for reduction of rent on the ground of a 
fall in the level of prices of grains. during the 
currency ©f cash rent, has to base his judgment 
reducing rent on a consideration of the prices 
obtaining on the date of the application and not 
on any subsequent date, he cannot ignore the evi¬ 
dence of the period subsequent to the date of the 
application in deciding whether or not the alleged 
fall in prices was temporary. (Godbole.) Baij- 

kath Prasad v. Rambilas Singh. 12 B.R. 
767. 

-S. 112-A (1) (d )—Jurisdiction of Rent 

Reduction Officer—Rent liable to be reduced. 

The Rent Reduction Officer has no jurisdiction to 
deal with any other rental than that which is stated 
ln the application for reduction and which is the 
rent payable at the date of the appli¬ 
cation even according to the landlord. ( Beevor, 
w DuLHIN jAGTRAJ KuER V. SlNGASAN PAN- 

g*- 226 I.C. 21=1946 Pat. (Rul.) 315=12 B. 
K * 645=A.I.R. 1946 Pat. 174. 

—S. 112 -A (4) (b)— Scope and effect of — 
^auction of commuted rents. 

?• 112-A (4) ( b ) of the Bihar Tenancy Act per- 
m jt$ reduction of rent of any occupancy holding 
^bich was commuted either under S. 40 or by 
^reement between the landlord and tenant between 
^7-191 i and 31—12—1936. (Fael Alt, C.J. 
nd Imam , J .) Mahomed Yasin v. Tara Mah- 

24 597=1946 P.W.N. 31=226 T.C. 

Pii 2 B.R. 692=1946 Pat. (Rul.) 349=A.T. 
1946 Pat. 15. 

Q.D .—31 


482 


BIH. TENANCY ACT (1885), S. 112-B. 

-—S. 112-B— Applicability —" Decision” — Re¬ 
duction of rent under S. 112-A (d)— Appeal to 

Collector—Dismissal for default—“If decision ”_ 

Remand by Board of Revenue after dismissal of 
revision by Commissioner-Rejection of applica¬ 
tion for reduction after hearing on remand--If 
ultra vires. J 

j The tenants filed an application for reduction 
of rent under S. 112-A, Bihar Tenancy Act. The 
rent was reduced by the Rent Reduction Officer 
under Cl. (d) of that section. AA appeal to the 
Collector by the landlord was dismissed for de¬ 
fault. The landlord then moved the Commissioner 
without success, and ultimately went up to the 
Board of Revenue who, in revision, remanded the 
case for fresh hearing. The case was heard by 
1 another Rent Reduction Officer who rejected the 
application for reduction of rent. 

Held, the order of the Collector dismissing the 
appeal was not a decision which would tender the 
order of rejection of the application for reduction 
on remand ultra vires or illegal on the ground that 
the Board of Revenue had no power to revise 
, order of the Collector. ( Manohar Lall and 
| Bennett, JJ.) Medni Prasad Singh v. Sham 

I Sunder Kuer. 25 Pat. 838=A.I.R. 1947 Pat. 
401 • 


S. 112-B 


■Orders of Collector on appeal ■ 




Finality. 

The orders of the Collector __ 

S. 112-B, Bihar Tenancy Act, are final except 
where they can be shown to have been passed 
without jurisdiction. It cannot be said when 
a Collector on appeal comes to a different con¬ 
clusion as to whether a tenant was entitled to 
; cla,m the benefit of cl. (d) of S. 112-A of the 
Act, that he has acted without jurisdiction though 
his decision may be wrong. (Sinha and Mukhar- 
)i, JJ.) Harbans Pandey v. Sobhan Singh 
A.I.R. 1948 Pat. 176. 

•S. 112-B— Order of Collector — Interfe¬ 


rence-Power of Board of Revenue—Jurisdiction 
of Civil Court. 

Though the order of the Collector in a rent 
reduction proceeding cannot be interfered with on 
merits by the Commissioner or the Board of Re¬ 
venue, the Board of Revenue can vacate it if the 
order is without jurisdiction, in the exercise of its 
power of superintendence. Where the order of 
the Collector upholding an order of the Rent 
Reduction Officer reducing the rent of certain 
holdings was vacated by the Board of Revenue 
v/hich held in substance that the Rent Reduction 
Officer had nc jurisdiction to reduce the rent of 
i'haoli holdings, the order of the Collector having 
been vacate 1 by a Ccurt of competent jurisdiction, 
it, cannot stand in the way of the Civil Court com¬ 
ing to its own independent conclusion in a title suit 
on the question whether the holdings were held 
or> a cash rental or on bhaoli basis. (Fast AH, 
C.J. and Pande, J.) Ganauri Mahton v. 
Lachoo Mahton. 12 B.R. 385=223 I.C. 297= 
1946 Pat. (Rul.) 177. 

--S. 112-B—Revision—Powers of Board of 

Revenue and Commissioner—Interference with 
orders of Subordinate Revenue Officers. [See Q. 
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D. 1941-1945, Vol. I, Col. 499.] Radha Krish- 
naji v. Ramkhelawan Singh. 12 B.R. 110 

=.1946 Pat. (Rul.) 22. 

-S. 113— Jurisdiction—Successive orders of 

reduction under S. ll 2-A (1) (d) tm same 

ground at instance of same tenants — Legality — 
Jurisdiction of Civil Court to ignore second order. 

Where two successive orders are made under 
S. 112-A (1) (d) of the Bihar Tenancy Act, by 
the Rent Reduction Officer, reducing the rent of 
a holding at the instance of the same tenants and 
on the same grounds, there being only an interval 
of a few days, between the two orders, the second 
order must be held to be without jurisdiction and 
the Civil Court would therefore be acting within 
jurisdiction in ignoring the second order, in view 
of S. 113 of the Act. ( Manohar Loll , A .C.J . 
and Roy, J .) Mahadeo v. Ramranbtjjoy Pra¬ 
sad. 25 Pat. 593=27 P.L.T. 321 = A.I.R. 1947 
Pat. 276. 

-S. 113 — Scop*;—Successive applications 

and reductions of rent within two years—Validity 
—Jurisdiction of Civil Court to interfere and 
declare ultra vires. 

In a suit for rent by the landlord against the 
tenant the latter pleaded reduction of rent under 
S. 112-A, Bihar Tenancy Act. It appeared 
that the rent of the occupancy holding in question 
was reduced wider S. 112-A (1) (d) of the 
Bihar Tenancy Act to Rs. 194-8-0, by a Revenue 
Officer in the year 1938. Subsequently in 1940, 
the Revenue Officer again reduced the rent to 
Rs. 116-3-0, on the same ground, and the bar of 
S. 113 of the Act was not raised before him. It 
was contended that the second order reducing the 
rent was ultra vires and void. 

Held, that S. 113 of the Tenancy Act merely 
raised a bar upon the Court which might be 
waived by a party affected; and when the atten¬ 
tion of the Revenue Officer was not invited to 
the existence of the prior order of reduction, the 
subsequent order cannot be held to be ultra vires, 
and cannot be set aside by the Civil Court, in a 
suit for rent, or treated as a nullity in a collateral 
proceeding. ( Agat'wala, Ag. C.J., Meredith 
and Ramaswami, JJ.) Ramranbijaya Prasad 
Singh v. Ramkamal Upadhya. 26 Pat. 748= 
A.I.R. 1949 Pat. 139=30 P.L.T, 129. 

-S. 113 — Scope—Successive applications 

for reduction of rent—Jurisdiction to entertain-- 
Order of reduction in second application—If void 
and challengeable. 

S. 113 of the Bihar Tenancy Act does not bar 
the jurisdiction of a Revenue Officer to entertain 
a second application for reduction of rent after 
the dismissal of a prior one. What the section 
prohibits is the reduction of rent when such rent 
has already been settled or reduced in a proceed¬ 
ing under Ch. X of the Act. An order reducing 
rent on such second application, when no question 
of any bar is raised before the Revenue Officer, is 
valid and cannot be challenged in collateral pro¬ 
ceedings, such as a suit for rent. (Agarwala, 
A. C. J. and Imam, J.) Arbinbabandhu v. 
Hargauritewart. 26 Pat. 113=A.T.R. 1948 

Pat. 224. 
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» • S. 115— Scope — Landlord not made party 
and not served with notice—Effect on proceedings 
under S. 112-A. 

Where the landlord is not made a party to the 
rent reduction proceedings under S. 112-A of the 
Bihar Tenancy Act, and the notices required by 
the rules framed under Ss. 112-A and 115 are 
not served on him, the order of the Rent Reduc¬ 
tion Officer reducing rent is ultra vires and 
without jurisdiction. (V arma , /.) Tetar Mah- 
ton v. Ram Babu. 227 I.C. 639=13 B.R. 112 
1947 Pat. (Rul.) 56. 

-S. 148-A —Suit framed in accordance <with 

— Decree—Appeal by tenant — Co-sharer landlords 
defendants, not impleaded—Competency of appeal. 

Where a suit framed in accordance with the 
provisions of S. 148-A of the Bihar Tenancy 
Act is decreed and a tenant appeals from the de¬ 
cree but fails to implead the other co-sharer land¬ 
lords impleaded in the suit as defendants as party 
respondents, the appeal would be incompetent. 
Their presence could not be ignored on the ground 
that no relief was sought against them by the 
plaintiff. The whole object of the particular 
frame of the suit, enjoined by the provisions of 
S. 148-A of the Bihar Tenancy Act is that the 
question as to what is the rent payable and what 
is the rent due will be considered finally and once 
for all as between the landlords as a whole and 
the tenants. (Ray, J.) Madan Mohan Prasad 
v. Mst. Baso Kuer. A.I.R. 1948 Pat. 161. 

- S. 153, Expl.—Inteiltion of Legislature— 

Setting aside sale for irregularity—Fraud in con¬ 
ducting sale—Effect of—Appeal—If lies. [SVr 
Q.D. 1941-1945, Vol. I, Col. 503.] Ajodhya 
Singh v. Kameshnvar Singh. 18 R.P. 168. 

- S. 158-AA— Rent decree — Essentials of — 

Rent suit—All parties interested in tenure not 
tm pleaded—E ffect — Decree—Nature of. 

It is an undisputed principle that a decree, in 
order to operate as a rent decree, should be made 
against all the parties interested in the tenure. 
All the parties interested in the tenure must be 
joined as defendants in the rent suit, or be suffi¬ 
ciently represented. Where all the parties interest¬ 
ed are not so impleaded in the suit, the decree does 
not operate as a rent decree but only as a money 
decree and the tenure cannot be sold in execution 
of such a decree. 12 Pat. 626, rel. on. (Rama- 
swami and Narayan, JJ.) Surendra Nath v. 
Digambar Pathak. A.I.R. 1950 Pat. 391. 

-S. 158-AA— Scope—Application fod exe¬ 
cution 7 A thin 45 days — If barred. 

There is nothing in S. 158-AA of the Bihar 
Tenancy Act which bars a decree-holder from put¬ 
ting in an application for execution of Lis decree 
within 45 days from the date of service of 
notice; nor is there anything in the section 
which prevents the Court from entertaining an 
application within the said period of 45 day$. 
It does not prohibit, the filing of an execution 
petition but merely bars the realisation of the 
decree by attachment and sale of the judgment- 
debtor’s property within the said period of 45 
days from the date of service of notice. ( Fast 
Ah, C.J. and Pande, /.) Kameshwar Singh 
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BIH. TENANCY ACT (1885), S. 158-B. 

v. Jaiparkash Narain. 224 I.C. 411=12 B. 
R. 535=1946 Pat. (Rul.) 290= (1946) P.W. 
N. 112=27 P.L.T. 138=A.I.R. 1946 Pat. 

403. 

t _ # 

-S. 158-B— Scope—Omission to issue notice 

under — Sale, if nullity or without jurisdiction. 

The omission to issue the notice under S. 158-B 
(2) of the Bihar Tenancy Act will not render the 
sale a nullity or without jurisdiction, when a 
notice has been issued and served under O. 21, 
R. 22, C. P. Code. It would at least take effect 
as a sale in execution of a money-decree. ( Mere¬ 
dith and Sin ha, JJ.) Lakshminarayan Lal v. 
Bhupendra Prasad Shukul. (1947) P.W.N. 
33=A.I.R. 1948 Pat. 143. 

--S. 158-B (2)— Scope — Non-compliance — 

Effect — C. P. Code, O. 21, R. 22— Applicability. 

Failure to comply with provisions of S. 158-B 
(2) of the Bihar Tenancy Act is fatal and has 
the same consequences as the failure to comply 
with the provisions of O. 21, R. 22, C. P. 
Code, where that rule is applicable. Since S. 
158-B corresponds to O. 21, R. 22, C. P. Code, 
notice under O. 21, R. 22, is not necessary in a 
rent execution case. (Fast Alt C.J. and Ray, 
/.) Kameshwar Singh v. B. Jha. 25 Pat. 267= 
229 I.C. 52=13 B.R. 282=A.I.R. 1947 Pat. 
33=1947 Pat. (Rul.) 189. 

-S. 158-B (2)— Scope — Non-compliance — 

If renders sale void or voidable. 

Omission or failure to comply with the proce¬ 
dure laid down by S. 158-B (2) of the Bihar 
Tenancy Act is merely an irregularity and not an 
illegality which renders the sale void as a sale 
held without jurisdiction. The irregularity only 
renders the sale voidable. 6 Pat. 458, ref. 
{Shearer, J.) Bundi Singh v. Jaiprakash 
Singh. A.I.R. 1950 Pat. 375. 

—* S. 162-A (as amended in 1939)— Appli¬ 
cability and scope—Execution started and sale 
Proclamation issued before Amending Act—Sale 
of portion of plot in holding after Act — Legality. 

S. 162-A of the Bihar Tenancy Act would 
apply to all sales held after the date of its coming 
into force. The fact that the sale proclamation 
in respect of the sale had been issued before the 
Amending Act came into force would not 
render S. 162-A inapplicable to the sale which 
is actually to'he held after the coming into force 
of the Amending Act. . Hence a sale of a 
portion of a plot comprised in a holding after the 
Act came into force is illegal under the second 
proviso to S. 162-A. ( Fad Ali, C.J. and 
Manohar Lai, /.) Bhola Mahton v. Mst 
Kuer Dei. 25 Pat. 100=222 I.C. 623=1946 
Pat. (Rul.) 116= (1946) P.W.N. 46=12 B.R. 
296=A.I.R. 1946 Pat. 284. 

- -S. 162-A, last proviso— Applicability — 

Decree for rent executed as money decree—Sale 
of some plots in whole and some in portion — 
Entire sale, if void. 

S. 162-A of the Bihar Tenancy Act relates to 
all applications mention in S. 158-AA, that is to 
say it covers not only decrees executed as rent 
decrees but also decrees for rent executed as 
money decrees, because both these types of 

execution fall within the purview of S. 158-AA. 


BIH. TENANCY ACT (1885), S. 163. 

The last proviso means that there is no enabling 

provision authorising the Court to sell a portion 

of a plot whatever be the type of execution, so 

long as the decree was obtained in respect of 
arrears of rent. 

Where some plots comprised in a holding were 
sold in whole and some in portion, the sale in 
regard to the latter is wholly void while the sale 
in regard to the former is only voidable. {Mano¬ 
har Lall, Meredith and Shearer, JJ.) Ram Ran¬ 
ch aya Prasad Singh v. Sukar Ahir 26 Pat 
^= A - LR - 1947 Pat. 334=1948 P.W.N. 33 

(o. B.) . 

-S. 162-A, last proviso— "Plot”—If means 

survey plot. 

The “plot” referred to in the last proviso to 
b. 162-A, Bihar Tenancy Act means the survev 
plot. The word ‘plot” and not “survey plot” is 
used to cover those areas where no survey re- 
cord of rights has been prepared. ( Manohar Lall 
Meredith and Shearer, JJ.) Ram Ranbijaya 
Prasad Singh v. Darsu Pandey. A.I.R 1947 
Pat. 303 (S.B.). 

“— 7 “ S -162-A, last proviso —Sale of portion 
of plot—Validity. 

A sale of a portion of a plot comprised in a 
holding contrary to the provision of the last pro- 
viso to S. 162-A, Bihar Tenancy Act is without 
jurisdiction and therefore, null and void. The 
proviso is a clear direction of the statute that 
the Court is not auhorised to sell a portion of the 
plot and this goes to the jurisdiction of the Court 
which sells the property. It is inserted as a mat¬ 
ter of public policy so as to prevent excessive 
sub-division of plots, and is not merely for the 
benefit of the judgment-debtor and therefore, can¬ 
not be waived by him, and it is distinguishable 
from the provisions of S. 163-A which are nurely 
for the benefit of the judgment-debtor and can be 
waived by him. {Manohar Lall, Meredith and 
Shearer, JJ.) Ram Ranbijaya Prasad Singh 
1 /. Darsu Pandey. A.I.R. 1947 Pat. 303 (S 
B.). 

S. 163— Sale, in execution of rent decree 

-Valuation Omission to make in accordance 
with S. 163 (5) —Effect on sale. 

Where the judgment-debtors who had been 
served with notice of sale in execution of a rent 
decree have not raised any objection before a 
sale it is. impossible to treat the omission of the 
Court in valuing the property as required by 
S. 163 (5) of the Bihar tenancy Act as anytliing 
more than an irregularity which might have en¬ 
abled the Court to set aside the sale if the appli¬ 
cation had been made within 30 days of the sale 
wnd before its confirmation. If the objection 
on that ground is barred by time the sale can¬ 
not be interfered with. {Manohar Lall and 
Reuben, JJ.) Bechumisser v. Kameshwar 
Singh Bahadur. 225 I.C. 408=27 P.L.T. 169 

=12 B.R. 604=A.I.R. 1947 Pat. 65=1947 P. 
W.R. 49. 

- S. 163 (2) (b)— Scope — Non-compliance 
with—If renders sale a nullity. 

The failure to observe the provisions of S. 163 
(2) (5) of the Bihar Tenancy Act does not 
render the sale a complete nullity. ( Meredith 
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and Sinha, JJ . ) Lakshminarayan Lal v. Bhu- 
PtNDRA Prasad Shukul. (1947) P.W.N. 33= 

A. I.R. 1948 Pat. 143. 

-—S. 163 (5)— Applicability—Sale of tenure. 

S. 163 (5) of the Bihar Tenancy Act is not 
applicable to the case of a tenure. It has refe¬ 
rence only to the sale of a holding. ( Meredith 
and Sinha, JJ.) Lakshminarayan Lal v. 
Bhupendra Prasad Shukul. (1947) P.W.N. 
33=A. I.R. 4948 Pat. 143. 

-S. 163-A —Scope and effect of—Sale in 

contravention—Jf void or voidable. 

Manohar Lal and Meredith, JJ .—A sale held in 
violation of the provisions of S. 163-A of the 
Bihar Tenancy Act is not void, but oply voidable. 

Shearer, J. —Non-compliance with the provisions 
of S. 163-A, is not an irregularity in conducting 
the sale and is therefore not a ground on which 
the sale can be set aside. ( Manohar Lall, Mere¬ 
dith and Shearer, JJ.) Baleswar v. Ramran- 
vijaya Pd. Singh. 26 Pat. 201=A.I.R. »9-l7 
Pat. 461=1948 P.W.N. 41=29 P.L.T. 55 (S. 

B. '). 

--—S. 167 —Annulment of encumbrance — Ne¬ 
cessity—Sale of holding charged for maintenance 
in execution of rent decree and purchase by land¬ 
lord himself. 

If a holding charged for maintenance is sold 
in execution of a rent decree and the landlord 
himself purchases it, there is nothing to prevent 
him from ignoring the charge without formally 
annulling the encumbrance nnder S. 167 of the 
Bihar Tenancy Act. (Agarwala, Ag. C.J. and 
ManohaAal, J.) Prem Kuer v. Ram Lagan. A. 
I.R. 1948 Pat. 199. 

-(as amended in 1938), S. 167—Scope 

and effect of —Landlord purchasing occupancy 
holding in execution of rent decree—Failure to 
annul mortgage on holding—If bound by same. See 
Bihar Tenancy Act (as amended in 1938), 
S. 26-A. 29 P.L.T. 408. 

-S. 170— -Scope—Rent decree against 

recorded tenant in suit by all landlords in respect 
of entire holding — Execution—Claim by pur¬ 
chaser of part of holding before suit under 0. 21, 

R. 58, C. P. Code — Maintainability. 

Where in execution of a decree for rent of a 
holding obtained by all the landlords owning the 
entire holding, against the recorded tenant, a 
person claiming to be a purchaser of a part of 
the holding before the rent suit files a claim 
petition under O. 21, R. 58, C. P. Code, after 
service of the writ of attachment and sale pro¬ 
clamation, praying for release of the area pur¬ 
chased by him, the claim is not sustainable as 

S. 170, Bihar Tenancy Act, bars the investiga¬ 
tion of such a claim under O. 21, R. 58, C. P. 
Code. A.T.R. 1946 Pat. 292, dist.; 28 Cal. 382; 
11 Pat. 790; 15 Pat. 614; 15 Pat. 812; A.I.R. 
1937 Pat. 341, rel. ( Sinha and Rai, JJ.) 
Harthar Prasad Trivedi v. Prasad Mahton 

5D.L.R. (Pat. ) 164=A.I.R. 1950 Pat. 565. 

-S. 170 (1) —Scope and effect of—Claim 

under O. 21, R. 58, C. P. Code — 11'hen barred— 
Rent decree-When decree amounts to and when 

not. 


BIH. TENANCY ACT (1885), S. 171-A. 

L. is apparent from S. 170 (1) of the Bihar 
T cr.ancy Act that Rr. 5S to 63 of O 21, C P. 
Code, are not to apply only to such cases where the 
execution is of a rent, decree, that is to say, 
where 11 is t> c holding tha* is so v 1.1 execution and 
not merely the right, title and interest of the 
judgment-debtor. S. 170 (1) bars a clam under 
O. 21, R. 58, C.P. Code, in all ca>c.$ where it is 
shown that the decree is one lor arrears due in res¬ 
pect of a tenure or holding. A c'.ear distinction 
exists and must be drawn between cases where the 
claimant attempts to show that the ^decree is not a 
rent decree because the suit was against a wrong 
person and not against the tenant of the holding, 
and cases where he can show that the decree is not 
a rent decree at all as the suit-had no* been properly 
constituted under the Tenancy Act. {Meredith and 
Ray, JJ.) Maharaj Singh v. Rai Ananth 
Nath Bose. 25 Pat. 199=(1946) P.W.N. 52= 
13 B.R. 54=A.I.R. 1946 Pat. 292=227 I.C. 413 
= 1947 Pat. (RuL) 18. 

-S. 171— Co -owner paying entire arrears of 

road cess-certificate officer wrongly ptUting him 
m possession of entire property as statutory mort¬ 
gagee for the amount — Liability to account to other 
co-sharer for profits. 

X, a co-owner of a jagir to prevent its being 
sold for arrears of road cess paid the entire 
amount and obtained possession of the whole jagir 
by applying to the certificate officer under S. 171 
of Bihar Tenancy Act. Subsequently the other 
co*owner on the assumption that X was a statu¬ 
tory mortgagee sought to redeem the share and 
have accounts. 

Held : The certificate officer had no jurisdiction 
to make X a statutory mortgagee. Treating X 
as having been placed in possession of the entire 
property so that he might recover with interest 
what he had paid for road cess, and interest, X 
is liable to account for any profits lie has made. 

(Shearer, /.) Kauleswari Prasad Bhaiya 
v. Bihari Lal Missir. 225 I.C. 380=A.I.R. 
1947 Pat. 121=12 B.R. 600. 

-171-A— Applicability — Conditions to be 

satisfied — Tenant's right to deposit arrears and to 
claim compensation. 

S. 171-A, Bihar Tenancy Act, can only apply 
if two conditions are satisfied; ( 1 ) there must be 
a contract between the person who makes the 
deposit and the mortgagees that the mortgagees 
have to pay the arrears of rent for which the rent 
decree was obtained; ( 2 ) the mortgagor must not 
be in default, but the default must be of the 
mortgagees alone. If these two conditions arc 
satisfied, then, and only then, can the tenant mort¬ 
gagor be allowed to make the deposit in Court 
and after the deposit be entitled to 50 per cent, 
of the amount by way of compensation from the 
mortgagee. (Manohar Lall and Mahabir Prasad . 
JJ.) Net Lal Sah v. Ucheshw.yr Tha. 28 
Pat. 344=4 D.L.R. (Pat.) 180=A.LR. 1949 
Pat. 497. 

-;—Ss. 171-A and 174— Applicability and 

relative Scope—Sale of holding under rent decree — 
Tenant depositing decretal amount and five per 
rent. — Sale set aside — Tenant's claim to fosses- 
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BIH. TENANCY ACT (1885), S. 173. BIH. TENANCY ACT (1885), S. 189. 


sion by eviction of zarpeshgidar in possession of 
part of holding — Maintainability. 

S. 171-A of the Bihar Tenancy Act is narrower 
in its application than S. 174. It applies to cases 
where the deposit is made before the sale, and 
under that section it is necessary to deposit only 
the decretal amount. S. 174 on the other hand 
is intended to cover cases when the deposit is 
made after the sale, ind under this section, over 
and above the decretal amount, it is necessary to 
deposit a sum equal to five per cent of the 
purchase money also. Where the deposit is made 
after the sale and includes not only the decretal 
amount but also 5 per cent, of the purchase money, 
S. 171-A cannot be applied. The case is covered 
by S. 174 and the tenant is not entitled to be put 
in possession by evicting a zarpeshgidar (mort¬ 
gagee) in possession of a portion of the holding. 
(Fazl All, C.J . and Pande, J .) Khealikai v. 
Ramphal. 25 Pat. S?-=226 I.C. 463=12 B.R. 
761=1946 Pat. (Rul.) 389=A.I.R. 1946 Pat. 372 
=27 P.L.T. 376. 

•-S. 173 (3)—“ Interested in the sale” — 

Meaning of. 

Persons claiming to be owners of a portion of 
a shikmi holding arc “interested in the sale 1 
within the meaning of S. 173 (3) of the Bihar 
Tenancy Act. The words “interested in the sale*’ 
are much wider than the words “affected by the 
sale/’ (Man die* Lall, A.C.J .ini Das, J.) 
Radhaballabh '</. Raairanbijay Pr\sa> Sing it. 
25 Pat. 692-.A I.R. 1947 Pat. 391 


allowance for the expenses incurred in husking 
and thrashing. (Manohar Lall and Imam, JJ.) 
Para snath v. Faujdar. 25 Pat. 375=27 P.L. 
T. 202=13 B.R. 313=229 I.C. 372=A.I.R. 
1947 Pat. 63=1947 Pat. (Rul.) 216. 

-S. 180—Scope and effect of—Acquisition 

of occupancy right by tenant—If estinguished on 
transfer by him—Transferee’s rights to claim oc¬ 
cupancy. [See Q.D. 1941-1945, Vol. I, Col. 
510.] Mahabir v. Tadunandan. 27 P.L.T. 
60. 

-S. 182—Scope—If governs and controls S. 

26-A. See Bihar Tenancy Act, S. 26-A. Maha- 
deoashram Prasad Sahi v. Parikha Chaudhpj. 
230 I.C. 304. 

- S. 188— Applicability — Suit by Co-sharer 

landlord to have fair and equitable rent assessed 
—Other co-sharers if to be joint plaintiffs. 

S. 188, Bihar Tenancy Act, does not apply to 
a suit by a co-sharer landlord to have fair and 
equitable rent assessed; it is therefore unneces¬ 
sary to join the other co-sharer landlords as co¬ 
plaintiffs in such suit; it is enough if they are 
made party defendants. 54 C.L.J. 41, rel. on. 
(Reuben and Jamuar, JJ.) Awadh Bihari 
Singh, v. Jadu Rai. A.I.R. 1950 Pat. 377. 

|-S. 188— Scope—Joint landlords—Reduction 

| of rent by some — Permissibility. 

S. 188, Bihar Tenancy Act, is not a bar to the 
alteration of rent by one or some of the joint 
landlords. If some of the landlords agree to re¬ 
ceive rent at a reduced jama, that cannot be re- 


—--S. 173 (3)—Limitation—Application to set 

aside sale—Period of limitation. See Lim. Act, 
Art. 181. 25 Pat. 692. 

— S. 174— Scope—Compliance — Mere depo¬ 
sit — Sufficiency — Application—Form and contents 
of—Express prayer to set aside sale — Necessity. 

Under S. 174, Bihar Tenancy Act, the Courts 
must insist that an application to set aside the 
sale must accompany the deposit, and a mere 
deposit without an application would not entitle 
the Court to set aside a sale. The application 
need not be in any particular form and need not 
also contain a prayer in express words, to set 
aside the sale. Where a petition filed with the 
deposit prays that justice may be done on the 
deposit being made, it amounts to a prayer to 
set aside the sale. The petition as a whole has 
to be considered. A.I.R. 1923 Pat. 159, expl; 
43 C.W.N. 252; A.I.R. 1933 Lah. 210; 1917 
Mad. 225; 1 P.L.J. 459; A.I.R. 1940 Pat. 
87, rel. on. (Imam and Das, JJ .) Permanand 

v - Satnarain. 27 Pat. 435. 

(as amended in 1937), Ss. 178-A and 

178-B— Construction—“Produce o* the holding 
Meaning—Landlord’s right to price of newari and 
bhusa. 

The expression “the produce of +he holding of 
toe raiyat” in Ss. 178-A and 178-B must mean 
toe actual produce removed from the land before 
toe agricultural operations are completed in order 
to separate the newari rrd the bhusa from the 
Stains. In a suit fir recovery, of hhadi rent, 
a .landlord is the-efore entitled to claim the 
Price of newari an i thus,, apart from the price 
of paddy and other crops, after making an 


garded as an act which the landlord is required or 
authorised to do under the Act, and consequently 
the section is no bar to some of the landlords re¬ 
ducing the rent in respect of their share, or condes¬ 
cending to receive rent for their share at a reduced 
jama. 38 C. 270, applied. (Reuben and Nara- 
yan f JJ.) Tarak Nath Dubey v. Raghunan- 
dan Pandey. A. I.R. 1950 Pat. 22. 

-S. 188— Scope—Tenant holding under 

two co-sharer landlords and paying rent to one — 
Liability to assessment of rent in respect of share 
or interest of other. 

A tenant holding under two co-sharer landlords 
and paying rent to one in respect of the latter’s 
interest may be assessed to rent in respect of the 
interest of the other; it is well-settled that where 
a tenant holds under different sets of co-sharer 
landlords, each set can enter into a separate 
agreement with him as regards the rent payable 
to that set so far as the share of that set is con¬ 
cerned. The co-sharer landlords would still be 
joint landlords within the meaning of S. 188, 
Bihar Tenancy Act, though that section 
would be no obstacle in the way of a suit by one 
co-sharer landlord for fair rent, since a suit 
for assessment of rent is not governed by 
S. 188. 38 I.A. 1; 25 Cal. 917, (n) ; 32 C. 
W.N. 1238; 54 C.L.J. 74; 4 Pat. 604, rel. on. 
(Reuben and Jamuar, JJ.) Awadh Bihari 
Singh v. Jadu. A.I.R. 1950 Pat. 377. 

-S. 189—Rule making power—Extent—Rule 

conferring revisional powers on Board of Revenue 
—Validity. [See Q.D. 1941-1945, Vol. I, Col. 

, 510.] Radha Krishnaji v. Ramxhelawan 
1 Singh. 12 B.R. 110=1946 Pat. (Rul.) 22. 
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- --Sch. Ill—Applicability—Suit tor mokar- 

riiri rent—Lease in perpetuity on fixed rent—Les¬ 
sor parting with all rights in property to lessee— 
Limitation. See T. P. Act, S. 108. 26 Pat. 
321. 

-Sch. Ill, Art. 2 — 'Applicability -— Moku- 

raridar having right to collect rent from occu¬ 
pancy raiyats and to cultivate land in village—If 
tenure-holder—Suit for arrears of rent — Limita¬ 
tion . 

A mukararidar under a registered kabuliat en¬ 
titling him to collect rent from the occupancy 
raiyats of a village and to cultivate the land 
in that village himself is a tenure holder and 
hence a suit, for recovery of arrears of mokarari 
rent from him is governed by the period of limi¬ 
tation prescribed in Sch. Ill to the Bihar Ten¬ 
ancy Act and not by Limitation Act, Art. 116. 
Sch. Ill of the Bihar Tenancy Act excludes 
the application of the Articles of the Limitation 
Act. ( Shearer qnd Reuben, JJ .) Mr. Safia 
v. Yusuf Md. Muzaffar. 26 Pat. 269=A. I. R. 
1948. Pat. 328. I 

-—Sch. Ill Art. 3 — Applicability — Dispos¬ 
session by landlord”—Dispossession by person 
taking settlement from landlord and acting in 
collusion or concert with him—Effect of. 

It is well-settled that if a landlord, acting in 
collusion and conspiracy with a third person pur¬ 
ports to grant a settlement to that person of lands 
in the possession of a tenant, and if the tenant is 
dispossessed by that third person in pursuance of 
the settlement, in concert or collusion with the 
landlord, then such dispossession may be regarded 
as dispossession by the landlord so as to attract 
the application of the provisions of Art, 3, Sch. 
Ill, to the Bihar Tenancy Act. ( Fazl All, C.J. 
and Reuben, J.) Janak Singh v. Adya Singh. 
13 B.R. 95=227 I.C. 575=1947 Pat. (Rul.) 39 
=A.I.R. 1947 Pat. 261. 

- Sch. Ill, Art. 3— Applicability — Dispos¬ 
session by “landlord” — Essentials—Landlord as 
auction-purchaser ejecting tenant—Suit by tenant — 
Article/ if applies—Rival claimants to raiyai in¬ 
terest under same landlord — Limitation. 

The applicability of Art. 3 of Sch. Ill to the 
Bihar Tenancy Act is limited to suits in which 
the plaintiff claims to recover possession as a rai- 
yat against the^ defendant who is his landlord or 
is one who resists his claim on the ground that 
the claimant is not his raiyat. The Article can¬ 
not apply to a case where the landlord defendant 
resists the plaintiff's claim to possession as a rai¬ 
yat as an auction-purchaser of the holding, i.e., 
when the tenant has been dispossessed by the land¬ 
lord as auction-purchaser of the holding. 

Where both the plaintiff and the tenant claim 
as raiyats under the same landlord, the special 
rule of limitation contained in Art. 3 of Sch 
III cannot apply. 

Manohar Loll, A.C.J. —Where the defendant 
alleges dispossession, the Court of fact must de¬ 
cide whether the landlord has a direct hand in the 
dispossession and not remotely. The doctrine of 
constructive dispossession by the landlord must 
not be pushed too far. ( Manohar Lall, A.C.J. 


BOMBAY ACTS, ETC. 

and Ray, J.) Kapil Singh -0. Feda An. 25 
Pat. 695=A.I.R. 1947 Pat. 392. 

-Sch. Ill, Art. 3— Applicability—Suit by 

mortgagee of raiyat. 

Art. 3 of Sch. Ill, Bihar Tenancy Act, applies 
to a suit by a raiyat to recover possession of the 
land as against his landlord. It is wholly inap¬ 
plicable to a suit for possession by a mortgagee 
of a raiyat, who was dispossessed as a result of 
the delivery of possession given through Court to 
the auction-purchaser at a sale held in execution of 
! a decree for rent against the raiyat. To such a 
suit, the general rule of limitation laid down in 
the Limitation Act applies. (Sinha and Mababir 
Prasad, JJ.) Kashi Prasad Singh v. Ram 
Prasad Singh. 3 D.L.R (Pat.) 56=A.I.R. 
1948 Pat. 390. 

—— Art. 6—Applicability—Rent decree—Pro¬ 
vision for payment in instalments—Execution- 
Limitation— Limitation Act, Art, 182 (7). \See 
Q.D. 1941-1945, Vol T, Col. 513.] Kedar Nath 
v. Parsidh Singh. 27 P.L.T. 107=227 T.C. 605 
=1947 Pat. (Rul.) 43=13 E.R. 98. 

BIHAR (AND ORISSA) VILLAGE AD¬ 
MINISTRATION ACT (III OF 1923), S. 27 

Applicability and construction—Power of chauki- 
dar to arrest. I See Q.D. 1941-1945, Vol. I, Col. 
313.] Hirday v. Emperor. 227 I.C. 404=1947 
Pat. (Rul.) 11=48 Cr.L.J. 99=A.I.R. 1946 
Pat. 40=13 B.R. 47. 

—-S. 78—Order of District Judge—Revision. 

See C. P. Code, S. 115— Subordinatf Court. 
A.T.R. 1949 Pat. 333. 

BIHAR VILLAGE COLLECTIVE RES¬ 
PONSIBILITY ACT (VI OF 1943), S. 7— 

Applicability—Failure to pertorm protective duty 
as required by village headman—Headman not 
i authorised by District Magistrate—Effect—Of¬ 
fence— S. 5, if controlled by S. 7. \Scc Q.D. 
1941-1945, \ol. I, Col. 514.] Tangi.i Mian v. 
Emperor. 12 B.R. 463=224 T.C. 88=47 Cr, 
L.T. 553=1946 Pat. (Rul.) 272=A.T.R. 1046 
Pat. 79. 

BIKANER PREVENTION OF EVICTION 
ORDER (1942) (as amended in 1947), Ss., 4 
and 8— House — If includes shop. 

The word “house" in the Notification of 1947 
amending the Bikaner Prevention of Eviction 
Order, 1942, does not include shops, but refers 
only to residential houses. ( Bapna and Datta, 
JJ.) Manackchand v. Bansidhar. 

JJ.) Manackchand v. Bansidhar. 1950 R.L. 
W. 77=A.I.R. 1950 Raj. 29=51 Cr.L.J. 1321. 
BOMBAY ACTS, ETC. 

Abkari Act (V of 1878). 

Abkari (Amendment) Act (VI of 1940). 
Agricultural Debtors Relief Act 
(XXVIII of 1947). 

Children Act (XIII of 1924). 

City Civil Court Act (XL of 1948). 
City Land Revenue Act (II of 1876). 
City Municipal Act (III of 1888). 

City Police Act (IV of 1902). 

Civil Courts Act (XIV of 1869). 

Civil Manual (1940). 

Civil Service Conduct Discipline and 
Appeal Rules. 
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Co-operative Societies Act (VII of 
1925) . 

Cotton Contracts Act (XII of 1932). 
Court of Wards Act (I of 1905). 
Criminal Procedure Code Amendment 
Act (XXX of 1946). 

District Municipal Act (III of 1901). 
District Police Act (IV of 1890). 
General Clauses Act (I of 1904). 
Harijan (Removal of Social Disabilities 
Act) (X of 1947). 

Hereditary Offices Act (III of 1874). 
High Court Letters Patent Amendment 
Act (XLI of 1948). 

High Court Rules (A.S.). 

High Court Rules (O.S.). 

House Rent Restriction Order (1942). 
Increase of Court-Fees Act (XV of 
1943). 

Industrial Disputes Act (XXV of 1938) . 
Industrial Relations Act (1947). 

Khoti Settlement Act (I of 1880). 

Land Requisition Act (XXXIII of 1948). 
Land Requisition Ordinance (V of 1947). 
Land Revenue) Code (V of 1879) . 

Letters Patent. See Letters Patent 
(Bom.) . 

Local Boards Act (VI of 1923) 

Local Fund Audit Act (XXV of 1930). 

' Mamlatdars Courts Act (II of 1906). 
Medical Practitioners Act (XXVI of 
1938). 

Money-Lenders Act (XXXI of 1947). 
Municipal Boroughs Act (XVIII of 
1925). 

Pleaders Act (XVII of 1920). 

Prevention of Gambling Act (IV of 
1887). 

Prevention of Hindu Bigamous Mania- 
ges Act (XXV of 1946). 

Primary Education Act (IV of 1923). 
Prize Competition Tax Act (XI of 1939) . 
Prohibition Act (XXV of 1949). 

Public Security Measures Act (VI ot 

1947). 

Public Trusts Registration Act (XXV 
of 1935). 

Rationing Order (1943). . __ 

Rents, Hotels Rents and Lodging House 
Rates (Control) Act (VII of 1944). 
Rents, Hotel Rents and Lodging House 
Rates (Control) Act (XLVII of 1947). 

Rent Restriction Act (XVI of 1939). 
Retail Trade Control and Licensing 

Order (1942). 

Revenue Jurisdiction Act (X of 1876/. 
Smoke Nuisance Act (VII of 1912). 
Summary Settlement Act (II of 1863). 
Tenancy Act (XXIX of 1939).• 

Toda Giras Allowance Act (VII ot 

1887). 

Watan Act (V of 1886). f 

Weights and Measures Act (XV o 

1932). , v 

Bombay abkari act (v of i878), 

as amended by the Bombay Abkari Amend¬ 
ment Act (XXIX of 1947), S. 14-B and Gov- 


BOM. ABKARI ACT (1878), S. 43. 

ernment of India Act (1935), S. 100 and 
List II, Entry 31 —Provincial Legislation in 
respect of possession of foreign liquor restrict¬ 
ing or prohibiting their possession — Legality . 

On a contention that the Provincial Legisla¬ 
ture had no power under the Government of 
India Act, 1935, to legislate with respect to the 
possession of foreign liquors and that S. 14-B 
of the Bombay Abkari Act, as amended by the 
Bombay Abkari (Amendment) Act .of 1947, in so 
far as it purported to restrict or prohibit the pos¬ 
session of such liquors was void and inoperative: 

Held: The legislative power given to the 
Provinces under Item 31 of List II of the Gov¬ 
ernment of India Act, 1935, is expressed in wide 
and unqualified terms which in their natural and 
ordinary sense are apt to cover such an enact¬ 
ment as S. 14-B in its amended form and there 
is nothing in the Federal List and more parti¬ 
cularly in Item 19, to lead the Court, to cut down 
the full meaning of the Provincial Entry by 
excluding foreign liquors from its purview. 
There is no irreconcilable conflict here such as 
would necessitate recourse to the principle of 
Federal Supremacy laid down in S. 100 of the 
Government of India Act, 1935. S. 14-B does 
not purport to restrict or prohibit dealings in 
liquor in respect of its importation or exporta¬ 
tion across the sea or land frontiers of British 
India. It purports to deal with possession of 
intoxicating liquors which, in the absence of 
limiting words, must include foreign liquors. It 
is far-fetched to suggest that, in. so far as the 
provision covers foreign liquors, it is legislation 
with respect to import of liquors into British 
India by sea or land. Further, if an enactment 
according to its true nature, its pith and sub¬ 
stance, clearly falls within one of the matters 
assigned to the Provincial Legislature, it is valid 
notwithstanding its incidental encroachment on a 
Federal subject. ( Kania, C.J ., Fazl Ali, Pat an- 
jali Sastri, Mehrchand Mahajan and Mukherjea, 
77.) Miss Kishori Shetty v. The King. 
1950 M.W.N. 299=1950 R.L.W. 46=A. I. R. 
1950 F.C. 69=5 D.L.R. (F.C.) 50=51 Cr.L. 
J. 1018=4 A.I.Cr.D. 278=52 Bom.L.R. 591= • 
1950 S.CJ. 44 (F.C.). 

- S. 14-B —Scope—If controlled or over¬ 
ridden by the Hoarding and Profiteering Pre¬ 
vention Ordinance—Possession of foreign liquor 
to unlimited extent — Offence. See Hoarding and 
Profiteering Prevention Ordinance, S. 17. 
50 Bom.L.R. 181. 

- S. 43 —Basis of conviction—Police evi¬ 
dence—Value of without corroboration—Search 
and seizure made without panchas—Effect of — 
Principles—Duty of Court. 

Where the law makes it obligatory for a search 
to take place in the presence of panchas and a 
search has not taken place in the presence of 
panchas and the only evidence on.which the prose¬ 
cution ask for a conviction is police evidence, then 
the Court certainly should not ordinarily act on 
that evidence. There is a second class of cases 
where it is impossible to seize" an article or arrest 
a person in presence of panchas. The police may 
suddenly come across incriminatory articles and 
offenders and they may have to seize the articles 
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°. r . , l ° . arrest tllc Persons concerned. It is impos¬ 
sible in these cases to contend that the police 
should not do their duty till thev found some 
panchas in whose presence they should seize the 
articles or arrest the suspected persons. In cases 
like these it would be open to the trial Court to 
accept the police evidence and convict the accused 
if the Court was satisfied that the evidence was 
satisfactory and the guilt of the accused was 
proved. There may be a third class of cases in 
which although the law does not make it obliga¬ 
tory for a search to take place in presence of 
panchas, still in view of the information already 
received there is sufficient time for panchas to be 
called and a seizure to be made in presence of 
panchas. It would be advisable on the part of 
the police in such cases to raid a place or seize 
incriminating articles accompanied by panchas. 
The police should as far as possible avoid any 
suggestion being made that they have not taken 
all the precautions which are necessary in order to 
safeguard the liberty of the subject. If in such 
cases the police do not avail themselves of panchas, 
the result would he thnt the police evidence must 
necessarily be discarded and no conviction can be 
based on that evidence. But the Court must very 
carefully scrutinise the police evidence which 
would be the only evidence before it on which a 
conviction could be based. If after careful 
scrutiny the Court is satisfied that the evidence is 
such as can be safely acted upon, it would cer¬ 
tainly be open to the Court to act on that evidence. 

The law does not require any corroboration of 
police evidence; and it is not the law that even 
in cases where a search in the presence of panchas 
1 b not obligatory the Court cannot act on the 
evidence of police officers. ( Chagla, C.J. and 
Gajendragadkar , /.) Emperor v. Shanwar 

Manu 52 Bom.L.R. 38=A.I.R. 1950 Bom. 
267=51 Cr.L.J. 1297. 

——S. 43 —Basis of conviction—Police officer's 
evidence—Sufficiency—Search—Absence of Panch- 
nama — Effect — Procedure. 

Where the law requires that a search should 
be made in the presence of the panchas, a panch- 
nama should usually be insisted upon and a con¬ 
viction should not ordinarily be based on the un¬ 
corroborated testimony of police officers. Where 
possible to make a search in the presence 
of the panchas or where property is found with¬ 
out a search being made or where under the law 
it is not obligatory to make a panchnama it would 
be open to the Court to convict the accused on the 
evidence of police officers alone, if, after examin- 
ing hat evidence carefully the Court feels satis- 
fed that if is true 4.1 Bom.L.R. 163; 52 Bom. 

“cFy-? 8 .’ 20 . 9 / 742 ' ref * (Rojndhyaksha 

and Chain mu, //.) Emperor v. Kisan Nara- 
yAn. 52 Bom.L.R. 280. 
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.... ^ s * ^3 0) an d 45-A —Scope and appli¬ 
cability. 

S. 43 (1) of the Bombay Abkari Act is the 
penal section which provides penalties for contra¬ 
vention of the Act or of any rule or order made 
under the Act or of any licence, permit, or pass 
obtained under the Act, with regard to the various 
matters contained in the section. S. 45-A is only 
a residuary section and provides penalties which 


‘ are not otherwise provided for. If a case there- 

• fore falls under S. 43, it is unnecessary to look 

• at S. 45-A, because S. 45-A, cannot apply when 
: the case falls under S. 43. ( Chagla, C.J. and 
1 Gajendragadkar, J.) Emperor v . Kishori Shetty. 
| 52 Bom.L.R. 29=5 D.L.R. (Bom.) 39=4 A. 

I.Cr.D. 90= A. I .R. 1950 Bom. 221=51 Cr 
i L.J. 1207. 

--(as amended in 1947), S. 43 (1)— Con- 

| struction and scope—Discretion of Court — Impri - 
i sonment and fine—Duty of Court to impose. 

The imprisonment of six months and the fine of 
i Rs - ^OOO, provided in S. 43 (1) of the Bombay 
j Abkari Act, as amended, are not cumulative sen¬ 
tences, but are to be inflicted according to the 
discretion of the Court. It is not obligatory upon 
the Court to inflict both the sentence of imprison¬ 
ment and the sentence of fine. It is left to the 
| discretion of the Court to inflict imprisonment, or 
fine, or both. ( Chagla, C.J., Bavdckar and Ga- 
jendra Gadkar, JJ.) Emperor v. Peter D’Souza. 

50 Bom.L.R. 574=A.I.R. 1949 Bom. 41=50 
| Cr.L.J. 137 (F.B.). ^ 

- S. 45 (c)— Applicability—L iccncc of 

liquor shop having licence to sell liquor for con¬ 
sumption at premises—Servant of licensee placing 
unopened bottles on counter for purchaser at orders 
j of master—Offence. 

| Where the servant of a person who holds a 
licence to sell foreign liquor to be drunk on the 
I premises, hands over to, or places on the counter 
to be taken by a purchaser bottles of liquor un- 
: °P° nC( h on being asked to do so by his master, it 
must be presumed that the servant knew that 
the unopened bottles placed on the counter were 
to be taken away, and he will therefore be liable 
to conviction under S. 45 (c) of the Bombay Ab¬ 
kari Act, of the offence of abetting a breach of 
the licence. (Constantine, J.) Rf.wachani> 
Bagomaf Emperor 229 I.C. 289=1947 Sind 
(Rul.) 59=48 Cr.L.J. 364. 

ABKARI (AMENDMENT) 
ACT (VI OF 1940)— Scope—Repeal of Proviso 
*° ^ • 14-B, Bombay Abkari Act (1878)— 

J , ult I ? rr vir „ e ?“Government of India Act (1935), 

Sch. VII, List /, Item 19 and List II, Item 31_ 

Power of Provincial Legislature. 

. A consideration of the Bombay Abkari Act, as 
it was before its amendment by Bombay Act VI 
of 1940, makes it perfectly clear that the Provin¬ 
cial Legislature always had the power to control, 
restrict, and even prohibit possession, in certain 
cases, of foreign liquor, and sub-S. (2) of 

t that Act ma k es it perfectly clear that 

the Provincial Government by a notification could 
always prohibit the possession of foreign liquor 
quae a person of a class of persons. It could not 
therefore be said that before the proviso to 

in /in ? CP 'Y as . re l >eale(1 by Bombay Act VI of 
j * , ie Provincial Government had no power to 
prohibit or control or restrict the possession of 
foreign liquor. The proviso to sub-S. (1) of 
b. 14-B cannot be read as a proviso to the whole 
section including sub-S. (2). The proviso 
specifically mentions that it is a proviso to sub- 
S. (1) only of S. 14-B. 

The repeal of the Proviso to S. 14-B (1) of 
the Act by Act VI of 1940, cannot be held to be 
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idtra inresy to the extent that it affected a private 
consumer of foreign liquor. The legislative 
practice does not suggest that even incidentally 
or as an ancillary matter it is not competent to 
the Provincial Legislature to trespass upon 
Item 19 in List I of the 7th schedule to the 
Constitution Act of 1935. Item 31 in List II of 
that schedule gives power to the Provincial Legis¬ 
lature to legislate with regard to intoxicating 
liquors and narcotic drugs, that is to say, the 
production, manufacture, possession, transport, 
purchase and sale of intoxicating liquors, opium 
and other narcotic drugs, but subject, as respects 
opium, to the provisions of List I and, as respects 
poisons and dangerous drugs, to the provisions 
of List III. No distinction is made in this item 
between foreign liquor and country liquor. The 
right to deal with possession would include the 
right to prohibit possession, and cannot be restrict¬ 
ed to merely regulate or control possession. The 
powers given to the Legislature are clear and 
explicit. In repealing S. 14-B (1), proviso, of 
the Abkari Act, the Provincial Legislature was 
only legislating with regard to a subject which 
clearly fell under Item 31 in List II and in 
substance the subject-matter dealt with falls under 
Item 31 of List II. The mere fact that in so 
legislating with regard to the subject in List II, 
a mere ancillary or incidental effect of that legis¬ 
lation is to affect a matter which falls in List I 
(Item 19, Import and export across customs, 
frontiers, etc.) by itself is not sufficient to lead 
the Court to hold that the impugned legislation is 
ultra vires the Provincial Legislature. 

Quaere : Whether the Provincial Legislature is 
competent to prohibit possession on the part of a 
common carrier or warehouseman or restrict or 
regulate that possession, and whether the Provin¬ 
cial legislature was competent to repeal the first 
part of the Proviso to S. 16-B (1), dealing with 
common carriers or warehousemen. 42 Bom. 
L.R. 791 (S.B.), comm, and not foil. 74 I.A. 

23, rel. on. ( Chagla, C.J. and Gajendragadkar, 
?•) Emperor?/. Kishore Shetty. 52 Bom.L.R. 
29=5 D.L.R. (Bom.) 39=4 A.I.Cr.D. 90=A. 
I.R. 1950 Bom. 221=51 Cr.L.J. 1207. 

Bombay agricultural debtors 

Relief ACT (XXVIII OF 1947), S. 1 (2) 

"^“City of Bombay'”—Meaning of—If refers to 
Courts in City of Bombay or to resident in City 
°f Bombay. 

, The only proper interpretation of the expression 
City of Bombay” in S. 1 (2) of the Bombay j 
Act XXVIII of 1947 is not to apply it to the 
Courts in the City of Bombay but to the people 
residing in the City of Bombay. This exception 
0n Iy means that if there is an agriculturist ordi- 
^rily resident in the City of Bombay, then he 
w ould not be entitled to the benefits and privileges 
0 the Act. It certainly does not mean that 
although an agriculturist 'may ordinarily reside in j 
^Part of the Province to which the Act applies, he j 
would still not be entitled to the benefits and • 
Privileges of this Act merely because his creditor 
coses to file a suit against him on the Original 
the Bombay High Court. 

* fte High Court has undoubted jurisdiction to ; 


enterta 
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*n a suit against a debtor ordinarily resident 

Q.D. —32 


BOM. AGR. DEB. REL. ACT, S. 2. 

in the moffasal, but it cannot decide the prelimi¬ 
nary issues under S. 1. For that purpose the 
suit has to be transferred to the Special Court 
under the Act. If the defendant fails to satisfy 
that Court that he is a debtor within the meaning 
of the Act, the suit will go back to the High 
Court. But if he succeeds in establishing that he 
is a debtor under the Act, then the further pro¬ 
ceedings will have to be taken in that Court as 
laid down in the Act. ( Chagla, C.J. and Bhag- 
wati, J. ) Nagarmal Surajmal v. Gotulal 
Laxminarayan. 51 Bom.L.R. 525=A.I.R. 
1949 Bom. 348. 

-Ss. 1 (2) and 19 —Scope—“Civil or 

Revenue Courts”—Original side of High Court. 

The words of S. 19 of Bombay Act XXVIII 
of 1947, are wide enough and general enough to 
apply to the High Court on its original side as 
well as to the other Civil and Revenue Courts 
in the Province. S. 19 (1) expressly ousts the 
jurisdiction of the High Court to try those mat¬ 
ters which involve the questions mentioned in the 
sub-section. The words “Civil or Revenue 
Courts” are wide enough to cover the High Court 
which would have jurisdiction by virtue of Cl 12 
Letters Patent. 51 Bom. L. R. 485, diss.' 
(Chagla, C.J. and BJiagwati, J.) Nagarmal 
Surajmal v. Gotulal Laxminarayan. 51 Bom. 
L.R. 525=A.I.R. 1949 Bom. 348. 

S. 2 (5) (a) and (b)— Applicability and 

construction—“Debtor”—Conditions in cl. (iv) of 

sub-Ss. (a) and (b)— If disjunctive or conjunc - 

c^ 2 (S) < iv > °" d 
o. z (. 0 ; (b) (iv)— Interpretation and effect of. 

It is obvious that both under cl. (a) and cl. 

i- r S. 2 (5) of the Bom. Agri. Debtors' Re¬ 
lief Act, the person claiming the status of a deb¬ 
tor (whether it be an individual debtor or an 
undivided Hindu family) must satisfy both the 
requirements, viz., that the non-agricultural in¬ 
come must not exceed quantitatively and frac¬ 
tionally the specified maxima. The same sense 
could be brought about by using “and” in the 
place of or in S. 2 (5) (a) (iv) and by omit¬ 
ting the expression “whichever is greater”. In 
any case the mere fact that “or” has been used 
in cl. (iv) of sub-S. (a) in the definition of an 
individual debtor cannot be a ground for ignoring 
the plain words of the statute which require that 
both the conditions provided under cl. (iv) of 
sub-S. (a) should be fulfilled or satisfied. The 
conjunction “and” in cl. (iv) of sub-S. ( b ) can¬ 
not in its context be understood to mean “or”; 
under S. 2 (5) (a) (iv), the Court must find 
out the income of the applicant from sources other 
than agriculture and manual labour (i.e., the non- 
agricultural income) and also find out the aggre¬ 
gate of the income from all sources. If the 
aggregate income from non-agricultural sources 
exceeds Rs. 500, the applicant cannot claim the 
status of a debtor. He cannot also claim that 
status if the non-agricultural income exceeds a 
33! 100 fraction of the agricultural income. If the 
non-agricultural income does not exceed 33|100 
fraction, but still exceeds Rs. 500, the applicant 
cannot claim the status of a debtor. Under S. 

2 (5) (b) (iv), the Legislature has provided that 
an undivided family claiming the status of a 
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debtor must, among other things, establish that 
the non-agricuitural income of the family does 
not exceed forty per cent, of the total income 
of the family and the total non-agricultural income 
does not exceed Rs. 1,500. Both the conditions 
regarding the maximum limit and the percentage 
of the non-agricultural income must be satisfied 
before Hindu family can claim the status of a 
debtor within the meaning of the Act. Where 
the non-agricultural income of the family exceeds 
40 per cent, of the total income of the family, 
one of the essential conditions of the right to 
claim the status of a “debtor” within the meaning 
of the Act is not satisfied and hence the applica¬ 
tion must fail. (SJiaJi, J.) Anant Dharma 
v. Mangaldas Rupchand. 5 D.L.R. (Bom.) 
181=52 Bom.L.R. 678. 

--~S. 2 (6) (a) (iv)—“Income”—Meaning 

of—Net income or gross income. [5Ve Q.D. 
1941-1945, Vol. I, Col. 518.) Kekhushru 
. Edulji v. Jinabhai. l.L.R. (1945) Bom. 676. 

-Ss. 4 (1) and 19 (1 )—Applicability and 

cotistruction—Suit filed after date fixed for filing 
applications under S. 4 (1 )—Application for 
transfer of suit to Debt Adjustment Board—Com¬ 
petency—T ransfer — Legality. 

The Debt Adjustment Board was established in 
the District of Ahmedabad (where the suit origi¬ 
nated) on 2—1—1947, and the last date for filing 
applications for adjustment of debts was accor¬ 
dingly 31 —7—1947. On 3—9—1947, a debtor filed 
a suit for redemption against his creditor alleging 
that a deed of sale passed by him in favour of the 
defendant was really in the nature of a mortgage, 
and on 8— A —1948, he applied to the Court to 
transfer the suit to the Debt Adjustment Board 
on the ground that he was an agriculturist and 
had evidence to prove his status as such and that 
he should be held an agriculturist. It was never 
alleged that the plaintiff was a debtor. The de¬ 
fendant opposed the application on the ground 
that the suit having been filed after the expiry of 
the period for filing applications before the Board, 
the application for transfer did not lie and that 
the suit should not therefore be transferred. The 
Court overruled the plea and made an order for 
transfer. 1 

Held, that under S. 19 (1) of the Act only 
such suits and proceedings could be transferred 
which were pending at the date when an applica¬ 
tion under S. 4 could be made to the Special 
Court set up under the Act. Merely because a 
suit is filed after the expiry of that period, the 
pendency of such suit would not give the debtor a 
better or higher right than would have been avail- , 
able to him if no such suit had been filed. Hence 
the order transferring the suit to the Board was 
erroneous and must be set aside. 51 Bom.L.R. 
781, dist.; 51 Bom.L.R. 461, foil. ( Rajadhy- 
aksha and Chainani, JJ.) Bhogilal Fulchand v 
Ciihanaji Bakerji. 52 Bom.L.R. 408=A.I* 
R. 1950 Bom. 329. 

-Ss. 4 and 19 —Relative scope—S. 4 if 

controls S. 19— Suit for declaration and accounts 
under Dekkhan Agriculturists Relief .let not 
transferable at time to Debt Adjustment Board 
under Agricultural Debtors Relief Act, 1939—7/ 


1 BOM. AGR. DEB. REL. ACT, S. 17. 

transferable to “Court" under S. 19 of Act of 
1947. 

S. 19 of the Bombay Agricultural Debtors Act, 
1947, is not controlled by S. 4 of the Act. S. 4 
only deals with the applications that can be made 
directly to the Court, and its scope is limited, 
applying as it does to a limited class of debtors 
and creditors. S. 19 widens the scope of the 
proceedings under S. 4. There is no warrant for 
holding that the proceedings to be transferred 
under S. 19 (1) must satisfy the requirements of 
S. 4. To so hold would be to misread the two 
sections. 

A suit filed in 1945 under the Dekkhan Agri¬ 
culturists Relief Act, 1939, for a declaration that 
a transaction, dated 28th August, 1915, purporting 
! to be a sale was in fact a mortgage, and for ac¬ 
counts, can therefore be transferred to the 
| “Court” under the Bombay Agricultural Debtors 
Act, 1947, though no application to the Debt 
! Adjustment Board could have been made at that 
time under the Agricultural Debtors Act, 1939, 
which was repealed by the Act of 1947. ( Jahagir- 

dar, /.) Chima Savai.aram Lande v. Babu- 
lal Ravchand. l.L.R. (1948) Bom. 417=A.I. 
R. 1949 Bom. 33=50 Bom.L.R. 449rz3 D.L.R. 
(Bom.) 43. 

- - S. 9 (1)— Applicability—Azvard under 

54 —What is—Application by debtor—Sale deed 
in favour of one creditor held to be sale and not 
mortgage—Adjustment Board settling debts of 
other creditors and holding nothing zoos due to 
vender-creditor—Appeal purporting to be against 
decision holding deed to be sale but accompanied 
by copy of award of Board—Competency. 

A debtor who had executed a sale deed in 
favour of one of his creditors applied for settle¬ 
ment of his debts including debts due to other 
creditors also. The Debt Adjustment Board 
first decided the preliminary issues under S. 35 
in favour of the debtor, holding at the same time 
that the deed executed by him in favour of one 
of his creditors was an out-and-out sale and not 
a mortgage under S. 45. This was followed up 
later by an award comprising not onlv the debts 
of the vendee-creditor but also the debts of all 
the creditors and also holding that nothing was 
due to the vendee-creditor-as the transaction was 
held to be an out-and-out sale. The debtor pre¬ 
ferred an appeal which purported to be against 
the decision of the Roard holding the transaction 
to be a sale but the memorandum of appeal was 
accompanied by the award of the Board. 

Held: that the apj>eal in substance was an 
appeal against the award under S. 54 in which 
nothing was shown to be due to the vendee- 
creditor and not against the earlier decision under 
S. 45, holding the transaction to be a sale. 
(Rajadhyaksha, J.) Badewa Tmmamsab z\ 
Hiriyf.nna. 49 Bom.L.R. 15S=A.T.R. 1947 

Bom. 389. 

-S. 17— Jurisdiction—Issue as to binding 

character of sale on debtor—Jurisdiction of Court 
under Act to decide. 

The Court established and acting under the 
Bombay Agricultural Debtors Act has no juris¬ 
diction to decide a question as to whether a parti¬ 
cular sale is binding on the debtor or not. The 
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determination of such an issue is outside the scope JJ.) Champaklal Chhabilrai v. Common- 
of the Act. [26 Bom. 241; 30 Bom.L.R. 1099; i wealth Assurance Co., Ltd. I.L.R. (1950) 
33 Bom.L.R. 603, ref.] ( Jahagirdar, /.) ‘ Bom. 709=A.I.R. 1950 Bom. 84=51 Bom.L. 
Bharmagowda Bhimagowda v. Trapp a Sat- . R. 781. 


yappa. I.L.R. (1949) Bom. 75=50 Bom.L.R. 1 
708=A.I.R. 1949 Bom. 108. j 

-S. 19— Applicability—Courts in City of \ 

Bombay — If bound to transfer suits to “Court” I 
under S. 2 (3) . ! 

The provisions of Bombay Act XXVIII of 
1947, do not apply to the City of Bombay and 
therefore Courts in the City of Bombay are not 
bound to transfer suits against agriculturist 
debtors to the “Court” as defined in S. Z (3) of i 
the Act. ( Desai, J.) Juharimal Senaji v. j 

Liladhar Madhavji. 51 Bom.L.R. 485=A.T. ‘ 
R. 1949 Bom. 304. ^ j 

—-S. 19— Applicability—One of several de- 1 

fendatits ( debtors) alone pleading privilege — 
Sufficiency—Duty of Court to transfer case to 
Special Court. 

Under S. 19 (1) of Bombay Act XXVIII of 
1947,^ the Court is bound to transfer a suit to the 
Special Court even in a case where the question 
involved is whether one of two or more defen¬ 
dants in the suit is a debtor under the Act and 
whether the total amount of his debts did not 
exceed Rs. 15,000. The fact that the other ! 
defendants have not pleaded the privilege is im¬ 
material. 48 Bom.L.R. 613, foil. (Raja- 
dhyaksha and Chainani, JJ.) Champaklal 
Chhabilrai v. Commonwealth Assurance Co., 
Ltd. I.L.R. (1950) Bom. 709=A.T.R. 1950 
Bom. 84=51 Bom.L.R. 781. 

-—S. 19 (1)— Applicability — Suits, etc., 

transferable to special Court. 

Under S. 19 (1) of the Bombay Act (XXVIII 
of 1947), the suits, etc., which can be transferred 
to the special Courts set up under the Act are 
only such suits, appeals, applications for execu¬ 
tion and proceedings as were pending at the date 
when an application under S. 4 could be made to 
the special Court set up under the Act. ( C hag la, 
CJ. and Bavdekar, J.) Somabhai Shanabai v. 

Narandas Laverdas. I.L.R. (1949) Bom. 229= 
51 Bom.L.R. 461=A.I.R. 1949 Bom. 308. 


- 7 -S. 19 (1) — Applicability—Transfer of case 
Pending in Civil or Revenue Court to Special 
tourt—Right of debtor to apply—If conditional 
°n pendency of application in Special Court. 

It is open to a debtor to apply to a Civil or 
Revenue Court for transfer, under S. 19 (1) of 
Bombay Act XXVIII of 1947, of a pending 
matter which does not by itself involve the ques¬ 
tions set out in S. 19, even though no application 
as been made to the Court under S. 4 of the Act. 
1 Questions as to whether a person from whom 
? ^ot is due, is a debtor or not and whether the 
otal amount of his debts exceeds Rs. 15,000, or 
are questions which may be said to be in- 
°lved in a suit, appeal or application for execu- 
etc., if they arise out of any application 
in those proceedings and they need not : 
®cessarily arise out of the pleadings of the par- 
^3* The section does not in terms require that 
i n l0r ? the transfer can be ordered there must be 
BrJ?r Stence an a PPlication before the Court. 51 
m, L.R. 461 R. (Rajadhyaksha and Chainani, 


-—S. 19 (1)— Construction—Transfer to 

Special Court—Application for by debtor—If 
sufficient — Court, if to be satisfied that questions 
could reasonably be said to arise. 

An application under S. 19 (1) of Bombay Act 
XXVIII of 1947 for a transfer of the proceed¬ 
ings would be sufficient to enable the Court to 
make an order of transfer, if the allegations justi¬ 
fying the transfer, viz., that the applicant was a 
debtor and that the total of his debts did not ex¬ 
ceed Rs. 15,000, were made in such application. 
S. 19 (1) only requires that the said questions 
should be involved and not that the Court should 
be satisfied that the questions could reasonably be 
said to arise. (Rajadhyaksha and Chainani, JJ.) 
Champaklal Chhabilrai v. Commonwealth 
Assurance Co., Ltd. I.L.R. (1950) Bom. 709= 
A.I.R. 1950 Bom. 84=51 Bom.L.R. 781. 

■—S. 37— Scope—Suit to recover debts from 
several persons—Plea by one defendant that he is 
a debtor and his debts do not exceed Rs. 15,000— 
Procedure—Duty of Court to transfer suit to 
Board. 

Under the new S. 37 (1) of the Bombay Agri¬ 
cultural Debtors’ Relief Act, as amended, as soon 
as the question is raised by an)’ one of the defend¬ 
ants to a suit, that he is a debtor and that his 
debts do not exceed Rs. 15,000, then the suit has 
to be transferred to the Debt Adjustment Board. 
(Rajadhyaksha, J.) Musa Hasafji Usman v 
Keshavlal. 48 Bom.L.R. 613=A.I.R 1947 

Bom. 88=230 I.C. 232=1947 Bom. (Rul.) 241. 

—- S. 37 (1) — Applicability—Suit or applica¬ 

tion by debtor — Procedure. 

S. 37 (1) of the Bombay Act (XXVIII of 
1939), is obviously intended to apply to suits filed 
by a creditor to recover his debts. It does not 
and cannot apply to a suit, application or proceed¬ 
ing started by a debtor. Such a suit, application 
or proceeding is governed by S. 37 (2). If a suit 
or other proceeding is started by the debtor, the 
proper remedy is for him to move the Debt Ad¬ 
justment Board to give a notice in the prescribed 
form to the Court where any suit or application or 
proceeding is pending, and then the Court will 
transfer it to the Board. (Lokur, J.) Raghu- 
sing Bhavansing v. Ogeppa. 48 Bom.L.R. 615= 
A.I.R. 1947 Bom. 71=230 I.C. 95=1947 Bom 
(Rul.) 236. 

-(as amended by Act VII of 1945), S. 

37 (1) —Applicability and scope—Suits transfer¬ 
able to Debt Adjustment Board—Suit for accounts 
under S. 15 -D, Dekkhan Agriculturists’ Relief 
Act—Suit for sale on mortgage. 

S. 37 (1) of the Bom. Agri. Debtors’ Relief 
Act. as amended in 1945, clearly refers to suits 
filed by creditors for the recovery of their debts 
against their debtors. A suit filed by an agricul¬ 
turist debtor for accounts under S. 15-D of the 
Dekkhan Agriculturists’ Relief Act is not a suit 
for recovery of a debt as contemplated by S. 37 
(1) of the Act of 1939, as amended in 1945. It 
is only if the mortgagee applies for converting the 
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suit into one for foreclosure or sale that it can be 
regarded as one for recovery of a debt. 

A mortgage suit for sale ought not to be trans¬ 
ferred to the Debt Adjustment Board under S. 
37 (1) before the Court has found the transac¬ 
tion to he really in the nature of a mortgage. 
Even after the transaction is found to be a mort¬ 
gage, it cannot be transferred to the Board unless 
it is duly converted into a suit for the recovery of 
a debt. ( Macklin and Gajendragadkar, JJ.) 
Tuka Krishna v. Dhanu Krishna. 40 Bom. 
L.R. 219=A.I.R. 1047 Bom. 320=1. L. R. 
(1947) Bom. 60. 

-—S. 56, proviso (c) — Scope and effect — 

Application tinder Act of 1930 and order thereon — 
Appeal — Nezv Act of 1947^ coming into effect pend¬ 
ing appeal—Proceedings if governed by new Act 
or old Act. 

If proceedings under Bombay Act XXVIII of 
1939 for adjustment of debts were initiated and 
they also terminated where that Act was in ope¬ 
ration, and the later Act of 1947 has come into 
operation during the pendency of the appeal, the 
provisions of the new Act of 1947 must apply to 
and govern the proceedings. The appellate Court 
in such a case is not entitled to consider the 
status of the applicant (as to whether the appli¬ 
cant is “a debtor”) by reference to the definition 
in S. 2 of the Act of 1939.. 51 Bom.L.R. 744, 
rel. (Shalt, J.) Anant Dharma v. Mangal- 
das Rupchand. 5 D.L.R. (Bom.) 181=52 
Bom.L.R. 678. 


I BOM. CHILDREN ACT (1924). 

, arising in and out of the said suits terminate, 
j "Any proceedings” in the final clause of S. 86 
' m ust be read as meaning the hearing and proce¬ 
dure of the suits as well as proceedings arising 
in and out of the suits. 

There is no warrant for the contention that the 
Dek. Agri. Rel. Act will remain in force only 
for the purposes of institution of suits, and that 
the further procedure would be under the ordinary 
! law with the result that S. 10-A of the Dek. Agri. 
Rel. Act will not apply to a suit for accounts in 
respect of a transaction of 1884 filed in 1944 
before the establishment of a Board. Nor is it 
correct to contend that the provisions of the Dek. 
Agri. Rel. Act may be availed of, if at all, by 
persons who file suits between the date of the 
establishment of the Debt Adjustment Board and 
three years therefrom but that those provisions 
cannot be availed of for suits filed before the 
establishment of the Debt Adjustment Board. 
The emphasis really is on the word “before” and 
not on the word “from”. The three years are no 
doubt to be calculated from the date of the esta¬ 
blishment of the Board, and the procedure laid 
down in the Dek. Agri. Rel. Act will be availed 
of for all suits which are filed before the expiry 
of three years from the date of the establishment 
of the Board, including suits which are filed be- 
ore the establishment of the Board. (Jahagirdar, 
/.) Maruti Vithu v. Ganpat Genu. 51 Bom. 
L.R. 165=A.I.R. 1949 Bom. 170=1.L.R. 

(1949) Bom. 185. 


-S. 56, Proviso 2— Scope—If retrospec¬ 
tive—Pending appeals—Law and procedure as to. 

The language used in the second proviso to 
S. 56 of the Bombay Agricultural Debtors Act, 
1947, by which the Act of 1939 was repealed, is 
fairly clear and explicit and makes it retrospec¬ 
tive in its effect. Under that proviso the appeals 
pending shall he continued and disposed of as 
if they were appeals under the new Act, and the 
provisions of the new Act will therefore apply 
to pending appeals, both as regards the substan¬ 
tive law and also the procedural law. ( Chagla, 
C.J. and Gajendragadkar, J.) Vishwanath 
Mahadev v. Krishnaji RamchAndra. 51 Bom. 
L.R. 744= A.I.R. 1049 Bom. 390. 

— Ss. 85 and 86— Construction and scope — 
Procedure under Dekkhan Agriculturists' Relief 
Act Application to suits filed before establish¬ 
ment of Debt Adjustment Board—If excluded— 
“Any proceedings”—Meaning of. 

The effect of S. 85 of the Bom. Agri. Debtors 
Relief Act is that the Dekkhan Agriculturists’ 
Relief Act would cease to have any operation from 
the date on which the Debt Adjustment Board is 
established. S. 86, however, provides an excep¬ 
tion by laying down that the Dekkhan Agri! Re¬ 
lief Act will remain in force for a period of 
three years from the date on which a Board is 
established for any local area for the purpose of 
institution of suits in respect of transactions 
about which no application can be made under 
S. 17 of the Agricultural Debtors Relief Act, and 
that it will continue in force until the suits insti¬ 
tuted before the expiry of the period of three 
years from the aforesaid date and the proceedings 


S. 86 Construction — “Any proceedings”— 
Meaning of Suits filed before establishment of 
Debt Adjustment Board—Procedure under Dek. 
Agricultural Relief Act—If applicable. See 
Bombay Agricultural Debtors Relief Act, 
Ss. 85 and 86. 51 Bom.L.R. 165. 

—S. 86 —Period of three years—If a period 
of limitation. 

S. 86, Bombay Agricultural Debtors Relief Act, 
does not provide any period of limitation, the 
period of three years mentioned therein is not a 
period of limitation. The section does not deal 
with the question of limitation at all, but merely 
keeps the Dekkhan Agricultural Relief Act alive 
as it were, for the purposes of instituting suits up 
to a particlar date. ( Chagla, C.J.) Ramchan- 
dra Narayan v. J ijiba Rangnath. 51 Bom. 
L R. 605=A.I.R. 1950 Bom. 16=5 D.L.R. 
(Bom.) 6=1.L.R. (1949) Bom. 560. 

S . 86—-Scope and effect of—Period of 
three years expiring on holiday—Suit filed on 
re-opening day—-Bar of—General Clauses Act, 
S- H —Applicability. See Bombay General 
Clauses Act, S. 11. 51 Bom.L.R. 605. 

BOMBAY CHILDREN ACT (XIII OF 
1924)— Applicability —Accused in murder case 
belozv 15 years of age. 

Where a person accused of murder is just be¬ 
low 15 years of age, he comes within the defini¬ 
tion of “young person” in the Bombay Children 
Act and a sentence of transportation for life, in 
his case would be illegal. (O'Sullivan and 77m- 
dam, JJ.) Hiromal v. Empf.ror. 40 Cr.L.J. 
191=A.T.R. 1048 Sind 63. 
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Bombay Act XL of 1948 is intra vires the Bom¬ 
bay Legislature and not ultra vires. 51 Bom.L. 
R. 86, ref. ( Chagla, C.J. and Tendolkar, J.) 
Narottamdas Jethabhai v. A. P. Phillips. 
5 D.L.R. (Bom.) 183=52 Bom.L.R. 571. 


-Ss. 23 (1) and 27 (3 )—Applicability 

Youthful offender—Theft by — Conviction — Sen¬ 


tence of fine and in default detention in certified 
school for three years — Legality—Proper sentence. 

S. 27 (3) of the Bombay Children Act does not 
apply to the case of a youthful offender who is 
convicted of the offence of theft under S. 379, 
I.P. Code. A sentence of fine and in default 
detention for three years in a certified school is, 
besides being incongruous, wrong in law. Such 
an offender has to be dealt with under Ss. 23 (1) 
and 27 (1) (d) of the Act and not under S. 27 
(3). ( Davis, C.J. and Thadani, J.) Emperor 

v. Devlo Morio. I.L.R. (1946) Kar. 93=A.I. 

R. 1947 Sind 35=1947 Sind (Rul.) 87=48 Cr. 
L.J. 513=230 I.C. 115. 

--S. 27-B — Construction—“Calculated to 

lead to the identification”—Meaning of. 

The intention of the legislature in enacting 

S. 27-B of the Bombay Children Act is that the 
future of a child should not be marred by any 
report which is likely to lead to its identification. 
The words “calculated to lead to the identifica¬ 
tion,” in S. 27-B of the Act must be construed 
as mening “likely to lead to the identification of 
the child, though not by a large section of the 
public,” at least by the relations and friends of 
the child’s family. ( Divatia and Bavdekar, JJ.) 
Emperor v. Rustom Karanjia. I.L.R. (1946) 
Bom. 454=47 Bom.L.R. 986=A.I.R. 1946 
Bom. 115. 

;S. 27-B —Scope and effect of—Leaves no 
discretion to Court. 

The provisions of 27-B of the Bombay Chil¬ 
dren Act are too wide and drastic and leaves no 
discretion to the Court; it applies to all reports j 
connected with any offence, either by or against ' 
a child, of any proceedings in any Court. ( Diva - 
fia and Bavdekar, JJ.) Emperor v. Rustam 
Raranjia. I.L.R. (1946) Bom. 454=47 Bom. 
UR. 986=A.I.R. 1946 Bom. 115. 

; S. 27-B — Sentence—Mitigation of — Publi¬ 
cation of reports of same incident in other news- 

Papers-Effect of. 

•the publication of a report prohibited by 
27-B of the Bombay Children Act in other 
newspapers affords no justification to the editor 
a paper in which such a report is published; 
out it would affect the question of punishment to 
e awarded to the accused editor, because at the 
nje of publication of the report in his paper the 
public was already aware of the incident by its 
publication in other papers. That is a mitigat- 
l? c t° r the matter of sentence. ( Divatia 
na Bavdekar, JJ.) Emperor v. Rustam Karan- 

00 * I LR - 0946) Bom. 454=47 Bom.L.R. 

^A.I.R. 1946 Bom . n5 . 

46—Scope and effect—If abrogates S. 

. O), Cr. P. Code—Juvenile offender—Right 
*° he defended by advocate—Counsel not per- 
to cross-examine complainant and witnesses 
"p on conviction—Interference in appeal. 

ll e Cr - P. Code, S. 340 (1). A.I.R J950 Sind 

Bombay city civil court act <xl 

1948) — Scope — If ultra vires. 


-- Scope — If ultra vires— Power of Provin¬ 
cial Legislature to deprive High Court of juris¬ 
diction and to confer same on new City Civil 
Court. 

The Bombay City Civil Court Act (XL of 
1948), conferring exclusive jurisdiction upon the 
new City Civil Court to try suits on promissory 
notes up to the value of Rs. 10,000, and taking 
away from the Original Side of the High Court 
jurisdiction in respect of such suits is intra vires 
the Provincial Legislature and not ultra vires. 
It is within the legislative competence of the 
Provincial Legislature to invest the new Court 
with jurisdiction to try such suits, and also to 
deprive the High Court of its jurisdiction in 
respect of such suits. (Chagla, C.J. and Bhaq- 
wati, J.) Mulchand Kundanmai. v Ra M \n 

Hiralal. 51 Bom.L.R. 86=A.I.R. 1949 Bom. 
1 / / • 

together—Powers of ^rovLhal Le^slatoe^o 
S 6 T 52 lorn .L°R BA 571 ClTY ^ C ° URT AcT ’ 

T~ S - 3 Scope-Suit to evict licensee from 

Vnh n,- 0f r° n ‘! lly - letiing value of Rs- 50- 
ValuaUon—funsdictxon of High Court to try- 

Acte's. 8 ’ etC " ACt (194 ?)—Suits Valuation 

n A S “'‘ t0 recov T Possession of a house or part 
of the house, on the allegation that the defendant 

being Rs° S 5 S n SS10n aS l Hcensee - the rcnt Payable 

been wbhrf™ *"?" h ’ and that the ’icence has 
been withdrawn, lies in the High Court of 

Bombay as de valuation of the suit for purposes 

the Citv 'civil C T re ‘'T e S - ,0 ' 000 - Neither 
the City Civil Court nor the Small Causes Court 

has jurisdiction to try such a suit and the High 

Court alone has jurisdiction to try such a suit 

Bombay Rents, etc., Act of 1947 has no appli- 

cation to such a suit S. 8, Suits Valuation Act 

does not apply to such a case and court-fee has to 

be paid under S. 7 (v) (e), Court-Fees Act 24 

f> ifil -?*> L i 

M'wss :r vu ,85-gr 


•s. 


. 7* 4 — Scope —/ f ultra vires —Notiiica- 

turn dated 20th January, 1950— Validity and 

ff, , Government of India Act 0935). 7th 
Schedule, List II, Item 2 and List III, Item 15 
—Power of Provincial Legislature—Delegation 
of legislative function to Provincial Government 

— Legality — 5: 3 — Scope. 

. S . 4 of the Bombay City Civil Court Act 
is ultra vires the Provincial Legislature inasmuch 
it has purported to delegate to the Provincial 
Government the power to invest the City Civil 
Court with a jurisdiction exceeding Rs. 10,000 
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already conferred upon it by S. 3 of the Act. 
While under S. 3 the Legislature itself sets up 
a Court with a particular pecuniary jurisdiction, 
it does not under S. 4 invest the Court with 
any higher jurisdiction, but leaves it to the 
Provincial Legislature to exercise the function 
which the Government of India Act, 1935, lays 
down, should be exercised by the Provincial 
Legislature. It is not possible to read Ss. 3 and 
4 together. The Provincial Legislature had no 
authority to divest itself of its rights and powers 
under the Government of India Act, 1935, to lay 
down the policy with regard to the jurisdiction 
of the Court and to delegate that power to the 
Provincial Government or to any other autho¬ 
rity or agency. An absolute discretion is given 
to the Provincial Government under S. 4 whether 
or not to increase the jurisdiction of the Court 
from ten thousand rupees to twenty-five thousand 
rupees. 

It is not open to a Legislature, supreme and 
sovereign as it may be within its own Province, to 
delegate to any other authority the power of 
legislation which has been entrusted to it under 
the Constitution. It is solely the privilege of 
the Legislature to make laws. In exercising that 
privilege it may entrust subordinates and agents 
with the power to carry out its policy and to 
give effect to the legislation, but the subordinates 
and agents must act within the policy laid down 
by the Legislature. It cannot create a parallel 
or alternative legislative authority. 

Under S. 3 the Legislature has set up a Civil 
Court with a limited jurisdiction in the exercise 
of its legislative powers. Having done so, it 
has given to the Provincial Government under 
S. 4 the power to confer upon that Court a 
higher jurisdiction up to twenty-five thousand 
rupees, which power could only have been exer¬ 
cised by the Provincial Government itself under 
the Government of India Act, 1935, in view of 
Item 2, List II and Item 15, List III, in the 
Seventh Schedule to that Act. This legislative 
power cannot be transferred or delegated by the 
Provincial Legislature to any other authority, j 
i.e., the Provincial Government. What is left to 
the Provincial Government under S. 4 is not the i 
carrying out of any details in deciding upon the 
territorial application of the Act nor fixing the 
time when the Act should come into force, but 
the power itself of legislation which, under the 
Government of India Act, the Provincial Legis¬ 
lature alone could exercise, vie., conferring juris¬ 
diction upon the Courts. Plence S. 4 of 
Bombay Act XL of 1948 is ultra vires; it follows 
that the notification No. 2346|5, issued by the 
Government of Bombay on 20th Januar}', 1950, 
in pursuance of S. 4 is invalid and of no effect. 
The City Civil Court has not, therefore, been 
validly invested with jurisdiction beyond the 
pecuniary jurisdiction of ten thousand rupees 
and, that being so, the jurisdiction to receive, try 
and dispose of suits and other proceedings of the 
value of over ten thousand rupees continues to 
remain vested in the High Court. 5 I.A. 178; 
72 I.A. 57, dist.; A.T.R. 1949 (F.C.) 175; 
A.I.R. 1950 (Mad.) 243, rel. on. ( Cluigla, 
C.J. and Tendolkar, /.) Narottamdas Jetha- 


BOM. CITY LAND REV. ACT, S. 13. 

bhai v. A. P. Phillips. 5 D.L.R. (Bom.) 
183=52 Bom.L.R. 571. 

- —S. 18— “ Proceeding f’—Execution pro- 

I ccodings in decree for money over Rs. 2,500 and 
1 below Rs. 10,000 — Jurisdiction to entertain — 
High Court or City Civil Court. 

The expression “proceedings" in S. 18 of the 
Bombay City Civil Court Act (1948) includes 
execution proceedings also; the expression cannot 
be read in a limited or restricted sense, so as to 
include only original proceedings and to exclude 
execution proceedings. The High Court cannot 
consequently entertain proceedings in execution of 
a decree passed by it, for amount exceeding 
Rs. 2,000 and below Rs. 10,000. Such proceed¬ 
ings after the passing of Bombay Act (XL of 
1948) lie only in the City Civil Court. 17 All. 
105; 16 Cal. 267; 17 Bom. 162; 37 C.W.N. 679; 
(1942) 1 Cal. 289, ref. (Bhagzvati, J.) Vishwa- 

! NATH KeSHAV V. B. M. SUTHADWALLA. 51 Bom. 

I L.R. 276=A.I.R. 1949 Bom. 250. 

BOMBAY CITY LAND REVENUE ACT 
(II OF 1876), S. 13— Construction — Imprison¬ 
ment in default of payment of arrears of income- 
far — Duration—Limit under C. P. Code — Appli¬ 
cability—Powers of Collector—Extent and exer¬ 
cise of—Interpretation of statutes—Intention of 
| legislature. 

The maximum period of detention, vis., six 
months, laid down in the C. P. Code, does not 
apply in cases of persons arrested under S. 13, 
Bombay City Land Revenue Act. The maximum 
period for which a person can be detained under 
S. 13 (for default in payment of arrears of 
income-tax) is that laid down in the section 
itself, i.e., one day for each rupee of the amount 
recoverable from him as an arrear of land revenue. 
The powers conferred upon the Collector are no 
doubt to be exercised reasonably and not caprici¬ 
ously or oppressively as it is an implied condi¬ 
tion of the use of every discretionary power that 
the power will be exercised fairly and honestly. 
Merely because of the possibility that in some 
cases the powers might be abused, it will not be 
proper to hold that the powers do not exist, or 
to impose arbitrary restrictions on the exercise 
of the powers. The meaning of the words used 
in the proviso to the section are plain, and it is 
not the duty of the Court in such cases to busy 
itself with the supposed intention of the Legis¬ 
lature. 65 I.A. 158; 41 Bom.L.R. 428 (P.C.), 
rel. on. ( Rajadh^aksha and Chainani, //.) 
Shaikh Ai.i Ahmed v. Collector of Bombay. 
51 Bom.L.R. 589=1949 I.T.R. 371=A.I.R. 
1950 Bom. 33=51 Cr.L.J. 306. 

-S. 13 — Scope—Compliance with—Power 

of Collector to order detention in civil prison — 
Condition precedent to—Defaulter adjudged insol¬ 
vent—If renders condition impossible of perform¬ 
ance—Special remedy — Procedure. 

The power of the Collector under S. 13 of 
the Bombay City Land Revenue Act, to cause a 
defaulter to be apprehended and confined in a 
civil jail is contingent upon the sale of the de¬ 
faulter’s property not realising an amount suffi¬ 
cient to satisfy the Government demand. The 
arrest and confinement arc intended to secure, if 
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possible the realization of the balance of the de¬ 
mand either from him or from some one inte¬ 
rested in him. Until the amount of the balance 
is known, it would not be possible to determine 
the period for which the defaulter is to be con¬ 
fined. The condition precedent cannot he said 
to be impossible of performance merely because 
the defaulter (who has failed to pay arrears of 
income-tax) has been adjudged insolvent and his 
property has vested in the official assignee. The 
amount payable to Government for income-tax is 
a debt which is provable in insolvency and the 
Collector can move the Court to sell the pro¬ 
perty of the insolvent and in the distribution of 
the assets all debts due to the Crown shall be paid 
in priority under S. 49 of the Insolvency Act. 
When a special procedure is prescribed by law 
for taking a particular action ( e.g., under S. 13, 
Bombay City Land Revenue Act) that procedure 
must be followed and it is no answer to say that 
even if such procedure had been followed the 
result would not be different. When a power is 
given to do a certain thing in a certain way, the 
thing must be done in that way or not at all. 
The procedure prescribed must be strictly follow¬ 
ed, particularly where the consequences affect the 
liberty of a subject. If therefore the condition 
precedent to the Collector's exercising his powers 
to. apprehend and confine the defaulter in a civil 
jail has not been satisfied the order of the 
Collector authorizing the detention of the de¬ 
faulter in prison cannot be sustained in law. 38 
Bom.L.R. 987 (P.C.), rel. on. ( Rajadhyaksha 
and Chaimni, //.) Shaikh Ali Ahmed v. 
Collector of Bombay. 51 Bom.L.R. 589=1949 

I. T.R. 37fcA.I.R. 1950 Bom. 33=51 Cr.L. 

J. 306. 


BOMBAY CITY MUNICIPAL ACT (III 

OB 1888), S. 70 (b )—Construction—" Specify 
the price to be paid for such work,” etc. — Mean¬ 
ing and interpretation of — Price, if to be specified 
in exact amount—Price fixed subject to certain 
fluctuations to be determined by Commissioner 
under certain eventualities—If in compliance with 

S. 70 (b). 


BOM. CITY MUN. ACT (1888), S. 222. 

fixed price in terms of rupees, annas and pies. 
The price must therefore be regarded as specified, 
as required by S. 70 (b ). ( Chagla, C.J. and 

Gajendragadkar, J.) Municipal Corporation.. 
Bombay v. Govind Laxman. 51 Bom.L.R. 190- 
=A.I.R. 1949 Bom. 229. 


All that S. 70 (b) of the City of Bombay 
Municipal Act requires is that the price has got 
to be^ specified in the contract, or in other words 
perusing the contract, it should be clear as to what 
the price is which the Municipality has to pay to 
fhe contractors for carrying out the contract. 
The statute does not say that the contract must 
state a,, fixed price or a price ascertainable in 
^pees, annas and pies at the date when the con¬ 
tract is entered into. Nor is there any prohibi¬ 
tion in the statute which precludes the Municipa- 
hty from fixing a price which may be ascertained 
at a future date or may be ascertained by. some 
P er son specially nominated by the parties in the 
contract. Although a fixed amount may not 
appear in a contract, the price may nevertheless 
specified which would be fixed in the manner 
^eed to by the parties under the contract itself. 
Where a price is fixed, but the parties agree that 
J s subject to certain variations to be determined 
by the Commissioner of the Municipality, under 
• certain eventualities, it is as much a price as a 


-- Ss. 70 (b) and 72 (2) — Scope — Discre¬ 
tion of Municipal authorities—Interference h\ 
Court—Grounds for. 

The judgment of the Municipal Commissioner, 
the standing committee and the Municipal Corpora¬ 
tion, if arrived at in the exercise of the discretion 
vested in them, cannot be substituted by a judgment 
of the Court. It is open to any of them to come to 
a wrong conclusion in the honest exercise of their 
discretion, and merely because their decision hap¬ 
pens to be wrong, the Court is not entitled to 
interfere. But if it appears, on a consideration of 
the facts and circumstances, that the discretion 
has not been properly exercised, but has been 
exercised arbitrarily in disregard of the purposes 
for which the same has been vested in them the 
Court would certainly be entitled to interfere. 
( Bhagwati, J.) Govind Laxman v. Municipal 
Corporation for City of Bombay 4 D T R 
(Bom.) 22. ' 


. a/f 1 r 2 — Annual letting value”—Mcanimf 

of—Mode of ascertainment—Cinema building run 

by ozvner himself—Ascertainment of annual lettina 
value. 

In the case of land or building which is let to a 
tenant the actual rent is not necessarily the criterion 
in ascertaining its “annual letting value” for pur- 
poses of S. 154, Bombay City Municipal Act. 
the tact that the premises are occupied by the 
owner himself does not prevent the property from 
having an annual letting value. A comparison of 
the rents of adjoining lands or buildings is nor¬ 
mally a useful guide. So also where a tenant 
takes the premises peculiarly suited to him for a 
particular business, the profits which he expects 
to make is a feature which may be taken into con- 
siderahon In the case of a cinema a percentage 
of the sitting accommodation is a recognised 
method. In cases where a cinema concern is run 
by the owner of the building, it is a recognised 
principle to fix seven and a half per cent, on fifty- 
three per cent, of the sitting capacity of the 
theatre. (Kama, J.) Globe Theatres, Ltd. v 
Chief Judge of Small Causes Court I T r 

0946) Bom 963=A.T.R. 1947 Bom’. 108=48 
Bom.L.R. 691. 


——Ss . 222 (1) and 265 —Crown, if bound by 
—Property not held jure coronoe. 

The Crown is not bound by Ss. 222 (1) and 
265 of the City of Bombay Municipal Act. In 
this connection no distinction can be drawn be- 
tween property held jure coronoe and other pro¬ 
perty of the Crown. ((Lord du Parcq.) Pro¬ 
vince of Bombay v. Municipal Corporation of 
the City of Bombay. (1946) F.L.T. 118=73 

I. A. 271=228 I.C. 117=1947 M.W.'N. 17=60 
L.W. 1=13 B.R. 208=51 C.W.N. 317=1947 
P C. (Rul.) 35=49 Bom.L.R. 257=1947 A.L. 

J. 347=A.I.R. 1947 P.C. 34=1.L.R. 1947 

Kar. (P.C.) 60= (1947) 1 M.L.T. 45 fP.C > 
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-S. 297— Construction—Regular line of a 

public street—Building line or boundary line the 
street. 

A consideration of the terms of S. 297 of the 
City of Bombay Municipal Act and of its set¬ 
ting in the Act, shows conclusively that it is deal¬ 
ing with the building line of a public street, as 
distinguished from the boundary line or intended 
boundary line of a public street. ( Lord Than¬ 
ker ton). Shankar Dattatraya Prabhaval- 
kar v. Municipal Corporation, Bombay. 73 
I.A. 34=1.L.R. (1946) Bom. 505=1.L.R. 
(1946) Kar. (P.C.) 38=81 C.L.J. 350=48 Bom. 
L.R. 434=50 C.W.N. 912=1946 P.C. (Rul.) 
144=1946 M.W.N. 191=223 I.C. 362=A.I.R. 
1946 P.C. 53= (1946) 1 M.L.J. 364 (P.C.). 

- Ss. 401 and W\—Applicability—“With¬ 
out a licence”—Licensee holding several stalls — 
Failure to pay higher stallage charges imposed 
during currency of licence — Offence—Nature of 
licence. 

S. 401 of the City of Bombay Municipal Act 
does not provide for a licence in respect of each 
or every stall. It is a personal licence. A per¬ 
son with a single licence may hold several stalls. 
A licensee who has paid the licence-fee, but fails 
to pay higher stallage charges imposed by the 
Municipality in respect of the stalls during the 
currency of his licence cannot be proceeded 
against under S. 401, read with S. 471 of the 
Act. (Stone, C.J. and Gajendragadkar , J.) 1 
Emperor v. Jf.hangir B. Irani. 49 Bom.L.R. | 
811=A.I.R. 1948 Bom. 161=49 Cr.L.J. 193. 1 

BOMBAY CITY POLICE ACT (IV OF j 
1902), S. 2 — “Public place”• — Street. 

Any street which is a public highway is a 
public place within the meaning of S. 2 of the 
City .of Bombay Police Act. (Stone, C.J. and 
Lokur, J.) Emperor v. Abdul Latif. 49 Bom. 
L.R. 340=A.I.R. 1947 Bom. 438=231 I.C. 264 
=48 Cr.L.J. 731. 

--(as amended by Act III of 1942), 

S. 23 (2) — Object and scope — Weapon — Inten¬ 

tion of legislature. 

The intention of the Legislature in S. 23 (2) 
Romba y City Police Act as amended in 
1942, is that all the specified articles including 
knives are to be regarded as weapons “capable of 
being used as a weapon of offence;,” anything 
which^ is normally designated as a knife, the 
condition of which renders it capable of being 
used as a weapon of offence falls within the class 
of objects which may be prohibited. (Stone, 

Ac\‘T> an< Tr? ur * ^ Empf.ror v. Abdul Latif 

tV R °9/ ' 449 = A ' I R • 1947 438=231 

I.C. 264—48 Cr.L.J. 731. 

——(as amended by Act III of 1942) 

S. 23 (2) (a)—' "Carrying”— Meaninq and inter’- 
pretation of. 


BOMBAY C. C. ACT (1869), S. 24. 

A.I.R. 1947 Bom. 438=231 I.C. 264=48 Cr. 
L.J. 731. 

;—S. 45—Inquiry under—Nature of—If 
judicial or executive act—Interference with order 
of Chief Presidency Magistrate— Certiorari — 
Writ of—Jurisdiction. See Certiorari. 49 R om 

L.R. 889. 

BOMBAY CITY POLICE ACT (IV OF 
j 1902), S. 63 (1)—Scope of—Panchnama at 

identification parade—Oral statements of wit¬ 

nesses recorded in—Admissibility. See Evidence 
I Act, S. 157. 47 Bom.L.R. 992. 

-S. 63 (2)— Scope—Dying declaration — 

Statement at identification parade pointing out 

assailant—Admissibility—Evidence Act, S. 32 (1). 

A statement made by the deceased person at 
an identification parade pointing ont the person 
who caused him injuries (which resulted in his 
death) is admissible in evidence as his dying de- 
, claration under S. 32 ( 1 ) of the Evidence Act, 
S. 63 ( 2 ) of the Bombay City Police Act ex¬ 
cludes such a dying declaration from the prohibi¬ 
tion contained in sub-S. (1); such a statement 
is therefore admissible, though made in the pre¬ 
sence of the police in the course of the investi¬ 
gation. (Iekur, J.) Emperor v. Mahadeo 
Dewoo. 224 I.C. 261=47 Cr.L.J. 590=1946 
Rom. (Rul.) 215=47 Bom.L.R. 992=A.I.R. 
1946 Bom. 189. 

BOMBAY CIVIL COURTS ACT (XIV 
OF 1869), Ss. 8 and 26— Applicability— Ad¬ 
ministration—Suit valued at Rs. 130 for court-fee 
~Jurisdiction value wrongly stated as Rs. 5,000 
—Decree for over Rs. 25,000—Appeal—Forum- 
District Court or High Court. 

A suit for administration is a suit for accounts 
governed by S. 7 ( iv ) (/) of the Court-Fees Act; 
where a suit for administration is valued for pur¬ 
poses of court-fee at Rs. 130, and normally an 
appeal from the decree in that suit lies to the 
District Court and not to the High Court, under 
S. 8 of the Bombay Civil Courts Act. The fact 
that the suit is by mistake valued at Rs. 5,500 for 
purposes of jurisdiction and that a decree is 
passed tor over Rs. 25,000, would not make any 
difference; an appeal would still lie only to the 
District Court and not to the High Court j be- 
cause S. 26 of the Bombay Civil Courts Act 
would not apply. The value of the subject-matter 
is the amount of Rs. 130 put by the plaintiff; and 
under S. 8 , Suits Valuation Act, that is the value 
for purpose of jurisdiction also. (Rajadli- 
yaksha, J.) Ahmediwm v . Badruddin. I L.R 
(1946) Bom. 245=227 I.C. 515=48 Bom.L.R. 

110—A.I.R. 1946 Bom. 356=1947 Bom. (Rul.) 

34 • 


“Carrying” in S. 23 (2) of the City of Bombay 
Police Act is of the widest import and would 
cover transportation of a weapon with or by the 
person concerned, however he may attach it to his 
person. It is not necessary that it should be dis¬ 
played openly. (Stone, C.J. and Lokur /) 
Emperor v. Abdul Latif. 49 Bom. L.R. 340= 


S. 24 Jurisdiction—Sale deed — Allega¬ 
tion that deed really is a mortgage—Suit for ac- 
counts—Consideration more than Rs. 5,000—Juris¬ 
diction of Civil Judge (iunior division). 

A suit for accounts under S. 15-D of the Dek- 
vhan Agriculturists* Relief Act, alleging and to 
nave it declared that an ostensible sale-deed exe¬ 
cuted by the plaintiff was really a mortgage, is 
one which is cognizable in the Court of"Civil 
Judge (Junior division), even though the amount 
ot consideration for the disputed document is 
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more than Rs. 5,000. ( Kania, A.C.J., Divatia 

.and Gajendragadkar, JJ .) Sanabhai Natha- 

bhai v. Gordhandas. I.L.R. (1946) Bom. 
726=226 I.C. 73=1946 Bom. (Rul.) 273=48 
Bom.L.R. 171=A.I.R. 1946 Bom. 319 (F.B.). 

BOMBAY CIVIL MANUAL (1940), Vol. 

I, Ch. II, R. 95 —Government Notifications — 
Applicability — Conditions—Status of agriculturist 
—Determine t i o n—^ late rial date. 

The Government Notifications referred to in 
R. 95 of Ch. II of Vol. I of the Bombay Civil 
Manual, 1940, which provide that decrees against 
agriculturists should be transferred to the Collec¬ 
tor for execution will apply only if the decree it¬ 
self orders the sale of property. The expres¬ 
sion “property belonging to a person who is an 
agriculturist” in R. 95 would mean property 
belonging to a person who is an agriculturist on 
the date of the order for sale, which is the criti¬ 
cal date. It is not enough if the judgment- 
debtor is an agriculturist at the time of execution. 
(Macklin and Bavdekar, JJ.) Nawalmal Cha- 
turbhuj v. Dagaduram. 50 Bom.L.R. 602= 
A.I.R. 1949 Bom. 77=1.L.R. (1947) Bom. 
479. 

BOMBAY CIVIL SERVICE CONDUCT, 
DISCIPLINE AND APPEAL RULES, 

■R. 21 —■“Trade”—Meaning of. See Penal Code, 
; S. 168. 52 Bom.L.R. 648. 

■ R. 49 —Scope—If exhaustive—Public 
servant engaging in trade in breach of R. 21 
of Bombay Civil Service, Conduct, Discipline and 
Appeal Rules—Liability to prosecution under I.P. 
Code, in addition to departmental punishment— 
Prosecution—If barred. See Penal Code, S. 168. 
•52 Bom.L.R. 648. 

BOMBAY CO-OPERATIVE SOCIETIES 
ACT (VII OF 1925), S. SI—Applicability— 
Legal ^ proceeding” — Darkhast—Leave of Regis- 
* rar Necessity — Leave—Grant of in appeal or 
-second appeal — Permissibility. 

A darkhast (execution petition) is undoubtedly 
a legal proceeding within the meaning of S. 51 
°f the Bombay Co-operative Societies Act and 
T equires the leave of the Registrar before it is 
started or before it is proceeded with. In a pro- 
Iter case, however, leave may be granted in ap- 
P^l or in second appeal. ( Lokur and Bavdekar, 
J L) Digambar NarayAn v. Malegaon Co¬ 
operative Credit Society. 49 Bom.L.R. 746= 
A -ER. 1948 Bom. 131. 

TT S. 54—T Dispute”—Meaning and implica¬ 
tion of. 

The. word “dispute” in S. 54, Bombay Co¬ 
operative Societies Act, is not the same thing 
^use of action or the mere incurring of a 
jabihty. It cannot be altogether divorced from 
connotation of a claim or demand or a ques- 
i 011 a * issue. “Dispute” implies some kind of 
^ reerne nt between the parties concerned, some 
P^ r j? ce to a le & al claim or liability. (Sen and 
fyodhyaksha, JJ.) Dinkar Wasudeo v. Regis- 
ify*' Co-operative Societies. I.L.R. (1946) 
-SA 444 ^ 26 LC. 210=1946 Bom. (Rul.) 290 
Bom.L.R. 104=A.I.R. 1946 Bom. 346. 

Q.- D .—33 
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■S. 


f Servant of the society”—Past 
servant—Legal representatives of past servant—If 
servants. 

The expression “servant of the society” in 
S. 54 of the Bombay Co-operative Societies Act, 
does not include a past servant; the legal repre¬ 
sentatives of a past servant cannot be held to be 
covered by the term “servant.” A dispute be¬ 
tween a society and the legal representatives of 
a deceased servant of the society cannot there¬ 
fore be referred under S. 54 of the Act to the 
Registrar. (Sen and Rajadhyaksha, JJ.) Dinkar 
Wasudeo v. Registrar, Co-operative Societies 
I.L.R. (1946) Bom. 444=226 I.C. 210=1946 
Bom. (Rul.) 290=18 Bom.L.R. 104=A.I.R. 
1946 Bom. 346. 


-(as amended by Act XVI of 1943), 

S. 59 (1) (a)— Scope — Retrospective operation 
—Award — Execution — Limitation — Limita¬ 
tion Act , Art. 182. 

Both under S. 59 (1) (a) of the Bombay Co¬ 
operative Societies Act of 1925, as it stood before 
its amendment in 1943 and under the section after 
it was amended by Act XVI of 1943, the award 
made under S. 54 of the Act which is sought to 
be executed must be treated as a decree of a Civil 
, Court within the meaning of Art. 182, Limitation 
Act. The amendment has not made any change 
in the section, but has only clarified the position 
and is in that sense purely declaratory, and must 
be given retrospective effect. Art. 182 and not 
Art. 181 applies. (Rajadhyaksha a\id Gajendra- 
gadkar, //.) Bhimsen Hanmant v. Urban 
Bank, Muddebihai. 49 Bom.L.R. 160=A.I.R 
1947 Bom. 370=1.L.R. (1947) Bom. 44. 

“ 59 (1) (a) and (b) — Remedies under 

--If alternative—Recourse to remedy under Cl. 

(a) When bars recourse to remedy under Cl 

(b) . 

The effect of the word “or” occurring between 
CIs. (a) and (b) of S. 59 (1) of the Bombay 
Co-operative Societies Act is that the person in 
whose favour an award has been given under 
54 \ s ? lven two alternative remedies, either of 
which it is open to him to pursue. If he obtains 
satisfaction after resorting to the remedy under 
CL (a), he would thereafter be precluded from 
resorting to the other remedy provided under 
CL (b). But where on the darkhast filed iff 
Court under 5. 59 (1) (a) nothing has been 
recovered, there is nothing to prevent the holder 
of the award from obtaining a certificate from 
the Registrar under S. 59 (1) (b) and to pro- 
ceed to execute the award by an application to 
the. Collector for the recovery of the amounts due 
as if they were arrears of land revenue. ‘ 

The award does not become a decree of a civil 
Court on the issue of a certificate by the Regis¬ 
trar under S. 59 (1) (a), and the award does 
not become infructuous by reason of the fact that 
the. civil Court holds that execution is barred by 
limitation. (Rajadhyaksha and Gajendragadkar , 
JJ.) Muppanna Malkappa z>. Gaja N an Urban 
Co-operative Bank. 49 Bom.L.R 168=4. I R 
1947 Bom. 375=I.L.R. (1947) Bom 143.‘ 

BOMBAY COTTON CONTRACTS ACT 

(IV OF 1932), S. 8 — Applicability and con¬ 
struction—Contract under bye-law of East India 
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BOM. COT. CON. ACT (1932), S. 8. 

Cotton Association bye-laws—Contract note ren¬ 
dered in form different from that provided by 
bye-laze—If void. 

S. 8 of the Bombay Cotton Contracts Act pres¬ 
cribes that any contract which is not in accor¬ 
dance with the bye-laws of a Cotton Association 
shall be void. Where a bye-law of the East 
India Cotton Association provides for a specific 
form of a contract note being rendered in respect 
of a contract, but the contract note actually 
rendered differs materially from the form so 
specified by the bye-law, though it be the result 
of oversight or accident, the contract must be 
held to be made “not in accordance with the bye¬ 
laws, etc.,” within the meaning of S. 8, and is 
therefore void and of no legal effect. (Stone, 
C.J. and Coyajee, J.) BaldevdAs C. Parikh v. 
Khimji Poonja & Co. 49 Bom.L.R. 649=A. 
I.R. 1948 Bom. 94. 

——S. 8 —Scope and effect—Contract not 
in accordance with bye-laws of recognised 
cotton association and not in prescribed official 
form—Contract if rendered void—Arbitration 
agreement in such contract and award thereon — 
If also void. 

S. 8 (1) of the Bombay Cotton Contracts Act, 
1932, provided that any contract (whether either 
party thereto is a member of a recognised cotton 
association or not) which is entered into after the 
date on which the Act came into operation and 
which was not in accordance with the bye-laws of 
any recognised cotton association shall be void. 
The appellants (who were members of the East 
India Cotton Association) were employed by the 
respondent (who however was not a member of 
that Association) to effect forward contracts tor 
the sale and|or purchase of cotton according to 
the rules, regulations and bye-laws of that Asso¬ 
ciation. The contract notes rendered by the 
appellants to the respondent omitted two new 
clauses which were in vogue in the form pre¬ 
scribed by the East India Cotton Association 
under its bye-laws. Further, the deposit payable 
in respect of margin by the constituent was fixed 
at not less than Rs. 25 per bale instead of 
Rs. 12 Vi per bale in the form prescribed by the 
Association. In respect of a claim by appellants 
against the respondent there was an arbitration 
and an ex parte award in pursuance of an arbi¬ 
tration clause in the contract. The respondent 
contended that the contracts were void under the 
provisions of the Bombay Cotton Contract Act 
and that being so, there was no arbitration agree¬ 
ment between the parties under which there 
could be any reference to arbitration on which 
any award could be made. 

Held'. Ordinarily, when a contract between the 
parties is reduced to writing, the writing only 
can be looked at to ascertain what the contract 
between the parties is, and if that writing is not 
in accordance with the bye-laws, the contract it¬ 
self must be void. Even assuming that there was 
a pre-existing oral contract between the parties 
dehors the written contract note it has to be seen 
whether the so-called pre-existing oral contract 
was in accordance with the bye-laws, for if it 
were not, then it would be hit by section 8 of the 
Bombay Cotton Contracts Act, 1932. In this 
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case there was no suggestion that the terms of 
the so-called pre-existing oral contract were in 
any way different from the terms subsequently 
recorded in the contract notes actually issued. 
The provision for payment of deposit at Rs. 25 
per bale was not in accordance with the bye-laws. 
Further, by reason of the omission of the two 
new clauses prescribed in the form in the con¬ 
tract note actually issued by the appellants, it 
was not in accordance with the bye-laws. Ac¬ 
cordingly the contracts were void and there was 
no arbitration agreement between the parties- 
under which there could be any reference to arbi¬ 
tration on which any award could be made. 
(Kania, C.J., Fad Ali, Patanjali Sas try, Mehr- 
chand Maltajan, Mukherjea and Das, JJ.) Khim¬ 
ji Poonja and Company v. Baldev Das C. 
Parikh. 1950 S.C.R. 64=A.T.R. 1950 S.C. 
7=5 D.L.R. (S.C.) 5=52 Bom.L.R. 515= 

(1950) S.CJ. 311 (S.C.). 

BOMBAY COURT OF WARDS ACT (I 

OF 1905), S. 32— Applicability—Suit against 
ward brought before assumption of superinten¬ 
dence by Court of Wards. 

S. 32 of the Bombay Court of Wards Act 
applies to pending suits brought against a Gov¬ 
ernment ward before the superintendence of his 
property was assumed by the Court of Wards. 
The scheme of the Act suggests a broad rather 
than a narrow construction of S. 32 and the re¬ 
quirements of the section should therefore be held 
to apply irrespective of whether the suit is 
brought before or after the assumption of. 
superintendence by the Court of Wards. (Sen, 
Weston and Gajcndragadkar, JJ. ) RaghAvendra 
S adashiv v. Sadashivrao. I.L.R. (1946) Bom. 
1023=48 Bom.L.R. 616=228 I.C. 338=1947 
Bom. (Rul.) 88=A.I.R. 1947 Bom. 33 (F.B.). 

- S. 40, Proviso, thirdly— Scope and 

effect of—Sale by holder in contravention of — 
Effect of—Death of vendor—Suit by heir 
against vendee to recover property — Decree 
and execution—Dispossession of vendee — Suit by 
latter for damages—-Maintainability — Limitation — 
Starting point — Limitation Act, Art. 116— Trans¬ 
fer of Property Act, S. 55 (2). 

The third proviso to S. 40 of the Bombay 
Court of Wards Act imposes a disqualification 
upon the rights of a person whose estate has 
passed under the superintendence of the Court of 
Wards and v'hich has since been withdrawn. 
Without the previous sanction of the Collector 1 
such a person is not entitled to dispose of his 
property beyond his natural lifetime. The Act, 
however, does not impose a general incapacity 
upon such a person to contract with regard to- 
his property. Nor is a contract with regard to 
property declared void by the Act. 

If an owner of property, which is made non- 
transferable by statute, agrees to transfer that 
property in a manner intended to circumvent the. 
provision of the statute, the agreement is void in 
law and unenforceable and damages cannot be 
awarded for breach of such an agreement. But,, 
if a person purports to convey what he has no 
authority to convey and agrees to guarantee quiet 
enjoyment to the vendee (e.g., when in contra¬ 
vention of proviso 3 to S. 40, Bombay Court of 
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BOM. C. OF WARDS ACT (1905), S. 40. 

Wards Act, an absolute sale is made by the trans¬ 
feror without the consent of the Collector, which 
transfer will not be good beyond his life), the 
vendor or the person claiming under him 
cannot avoid an obligation to pay damages for 
breach of the covenant on the ground that the 
vendor had either no interest or had a limited 
interest which has since the date of the sale 
ceased. The vendor cannot escape from his 
obligation when he guarantees to the vendee that 
he has title to the property which he has disposed 
of and ultimately it is found that either he had 
no title or that his interest was not as extensive 
as he purported to convey. In such a case 
the fact that the conveyance is void to the extent 
to which it exceeds the authority of the vendor 
by reason of the absence of title in him or by 
reason of a personal disqualification imposed 
upon him does not affect the liability of the 
vendor or persons claiming under him to com¬ 
pensate the vendee for breach of covenant of title 
and quiet enjoyment. The restrictions imposed 
by the Court of Wards Act are not a part of the 
tenure of the land but are imposed personally 
against the holder as the Act contains no general 
restrictions on the right to contract with regard 
to the estate and the covenant of quiet enjoyment 
cannot be regarded as an attempt to defeat the 
policy of the law. 

Where, after the death of the vendor, the heir 
of the vendor sues for recovery of the property 
on the ground of the transfer being ineffective 
and inoperative beyond the lifetime of the last 
holder, obtains a decree and dispossesses the 
vendee, the latter can sue for damages for breach 
of covenant of title and quiet enjoyment, the suit 
is governed by Art. 116 of the Limitation Act, 
the. sale-deed * containing the covenants being 
registered; and the cause of action or right to 
sue arises only on the date of such dispossession 
and not on the date of the death of the last 
holder, that being the date of the transfer ceasing 
to be valid or operative. The vendee m such a 
case can rely upon a covenant of title and quiet 
enjoyment arising by implication under S. 55 (2), 
Transfer of Property Act, as well as by the 
express words of the sale deed itself. So long 
as the vendee remains in peaceful possession of 
the property there is no breach of the covenant. 
The possibility of a person, who has, since the 
date of the sale, acquired title to the property, 
initiating steps to obtain possession of the 
property, cannot amount to a breach of the cove¬ 
nant. The period of limitation for a suit for 
damages for the breach of the covenant of quiet 
enjoyment commences to run from the date of 
actual dispossession and a suit filed within six 
years from the date of actual dispossession is 
within time and not barred. 44 I.A. 54; 40 
Bom. 614; 19 All. 35; 22 All. 205; 44 All. 
486; 44 Bom. 500, dist.; 37 Bom. 538; 33 Bom. 
L.R. 1092; 17 Luck. 289; 38 Mad. 887; A.I.R. 
1940 All. 480; A.I.R. 1932 Nag. 5 (F.B.), 
loll.; 67 I.A. 431; 70 I.A. 1, ref. ( Rajadh- 

yaksha and Shah, JJ.) Gulabchand Datjlatram 
‘SuRyAjiRAO.' 52 Bom.L.R. 614=A.I.R. 1950 
B °m. 401. , 


BOM. DT. MUN. ACT (1901), S. 64. 

BOMBAY CRIMINAL PROCEDURE 
CODE AMENDMENT ACT (XXX OF 

(1946), S. 3— Scope—If repugnant to prevention 
of Corruption Act (II of 1947), S. 3— Arrest 
of offender and investigation of offence of cor¬ 
ruption in Bombay City—Law applicable—India 
Act or Bombay Act—Sub-Inspector of Police— 
Arrest, detention, investigation and charge-sheet 
by—Legality—Trial by Presidency Magistrate on 
such charge—Jurisdiction—Cr. P. Code, Ss. 156 
(2), 190 (1) (a) and (b). See Prevention of 
Corruption Act, S. 3. 49 Bom.L.R. 821. 

BOMBAY DISTRICT MUNICIPAL ACT 
(HI OF 1901), Ss. 46 and 48— Rules under. 
Appendix D, Serial Nos. 29 and 20-A—Raw 
cocoanut oil—Terminal-tax payable. Sec Bombay 
District Municipal Act, S. 59 ( b ) (xi). 223 
I.C. 107. 


;- ^ txi ;—Kaw cocoanut oil-ler* 

minal-tax payable — Rules , Appendix D, Scriat 

Nos. 29 and 20-A. 

Raw cocoanut oil is an oil within the category 
of oils covered by Serial No. 29 and not by 
Serial No. 20-A of Appendix D to Rules and 
Bye-laws framed under Ss. 46 and 48 relating' 
to Terminal Tax levied under S. 59 (b) (xi) 
of the Bombay District Municipal Act. It is 
therefore chargeable to terminal-tax under Serial 
No. 29. An oil might or might not be a veget¬ 
able product. The fact that it happens to be of 
vegetable origin does not make it chargeable 
under Serial No. 20-A because there is a sepa¬ 
rate Serial No. 29 for all oils, including veget¬ 
able oils, prescribing a lower rate of taxation. 
If the Municipal corporation taxes cocoanut oil 
as a substitute for ghee under Serial No. 20-A, 
the burden is on them to prove that it is a substi¬ 
tute for ghee. The fact that some people use 
raw cocoanut oil in their cooking does not make 
it a substitute for ghee. A substitute for ghee must 
necessarily be a derivative of ghee. ( Thadani , /.) 
Ganesh Khopra Mills Co. v. Municipal Cor¬ 
porationof Karachi. 223 I.C. 107=1946 Sind 
(Rul.) 137=A.I.R. 1946 Sind 112. 


--Ss. 64, 65 and 67, and R. 175 of the 

Vengurla Municipal Rules— Construction and 
scope—Levy of tax from 1st April—Legality when 
assessment list prepared, published and authenti¬ 
cated after that date. 

According to the scheme of levying house tax 
under the Bombay District Municipal Act, there is 
no obligation on a Municipality to prepare the as¬ 
sessment Jist prior to the 1st of April, in order 

be entl tled to levy tax in respect of 
the official year commencing from April 1st. If 
the Municipality gets a list authenticated and fol- 
ows the procedure laid down in Ss. 64, 65 and 67, 
then such list would govern the levy of tax 
throughout the official year, though that list might 
have been published after 1st April, and have been 
authenticated and become conclusive subsequent to 

at • • mere * act that a ruIe framed by 

the Municipality fixes the date on which the lia¬ 
bility to tax arises does not necessarily mean that 
the quantum of the tax has to be determined prior 
to that date 23 Bom.L.R. 48;'50 Bom. L. R. 
701, ref. ( Chagla , C. /.) Shantaram BauU 




5*9 


THE QUINQUENNIAL DIGEST, 1946—1950. 


520 


BOM. DT. MUN. ACT (1901), S. 70. 

ji v. Vengurla Municipality. 5 D.L.R. (Bom.) 
153=A. I. R. 1950 Bom. 352=52 Bom. L. R. 411. 

-Ss. 70 (1), 46 and 113 — Permission for 

putting up balcony—Power of Municipality to 
charge recurring annual fee, and to enhance 
amount of fee. 

The words ‘put up’ have been used in S. 113 
of the Bombay District Municipal Act as a com¬ 
pendious expression for ‘putting up and keeping 
up’. The Municipality is, therefore, empowered 
under S. 70 (1) of that Act to charge a recur¬ 
ring annual fee for permission to put up a bal¬ 
cony. It is also at liberty to enhance the amount 
of that fee. As permission is granted in exer¬ 
cise of the powers granted by the Act, the legal 
effect and consequence of the permission is 
governed by the Act and not by the law of con¬ 
tract. S. 46 states that the Municipality may 
from time to time alter or revise rules in respect 
of the fees to be charged for permission granted 
under S. 70 (1) of the Act. ( Thadani and 

Constantine, JJ.) Municipal Corporation of 
Karachi v. Mooshboy Karimji & Sons. A. 
I.R. 1949 Sind 36. 

—-S. 77 (2)— Applicability — ''Octroi 1 * — Ter¬ 

minal-tax imposed by Municipality under Bye-law 
—Evasion of payment — Offence. 

What is made punishable under S. 77 (2), 
Bombay District Municipal Act, is the non-pay¬ 
ment of octroi with the particular intention des¬ 
cribed in the section and not the non-payment of 
terminal-tax. “Octroi” in S. 77 (2) must be given 
the same meaning as it has in S. 59 (1) (iv). 
A terminal-tax is not an ‘‘octroi” within the 
meaning of S. 59 (1) (iv) or*S. 77 (2). While 
a Municipality may be competent to levy a ter¬ 
minal-tax under its Rules and Bye-laws, its 
evasion is not punishable under S. 77 (2). 
(O'Sullivan and Thadani, JJ.) Municipality of 
Kotri v. Abdul Rahman. 49 Cr.L.J. 91=A. 
I.R. 1948 Sind 57. 

-- S. 77 (2) —Essence of offence—Intention 

to defraud—Absence of—Liability to conviction. 

Before a person can be convicted of an offence 
made punishable under S. 77 (2) of the Bombay 
District Municipal Act, it must be proved that 
the person importing the goods has the intention 
to defraud the Municipality. In the absence of 
any allegation or proof of such intention, there 
can be no conviction under S. 77 (2). (O’Sulli¬ 
van and Thadani, JJ.) Municipality of Kotri 
v. Abdul Rahman. 49 Cr.L.T. 91—A I R 
1948 Sind 57. * ' 

BOMBAY DISTRICT POLICE ACT (IV 

OF 1890), S. 46—Scope—If void under Art. 13 
of the Constitution of India as inconsistent with 
Art. 19. See Constitution of India, Arts 13 
and 19. 52 Bom.L.R. 558 (F.B.). 

S. 46 (3)—Scope—If void as dealing with 
subject-matter in List I of Seventh Schedule to 
Constitution. See Constitution of India, 
Seventh Schedule, List I, Items 17, 18 and 
19 and List II, Item 1. 52 Bom.L.R. 558 
(F.B.). 

--(as amended in 1946), S. 46 (3), 

Proviso I —Construction and scope—Poivers of 
Government—Extension of period of detention of 


BOM. DT. POLICE ACT (1890), S. 80. 

detenu under order of detention of District 
Magistrate — Legality. 

Under the first proviso to S. 46-B (3) of the 
Bombay District Pc-ice Act, the power of the 
Government is limited to make an order enabling 
the District Magistrate, who is solely responsible 
for making detention orders, to extend the 
period of detention in any particular detenu 
beyond the period of two months, if he thought 
fit to do so. The Government have no power to 
pass an order in a mandatory form, ordering that 
the total period of detention of any particular 
detenu under an order shall exceed two months. 
Such an order is ultra vires and illegal. (Stone, 
C.J., Macklin, Sen, C hag la and Lokur, JJ.) 
Yakubji Karimji, In re. 49 Bom.L.R. 397= 
48 Cr.L.J. 912=A.I.R. 1947 Bom. 364 (F.B.). 

- —S. 46-B— Construction and scope—Pozocrs 

of District Magistrate and of Provincial Govern¬ 
ment—Duration and validity of detention orders— 
Extension of detention order beyond two moyiths 
by Government — Legality—“Illegal detention ” 

S. 46-B, which was newly added to the Bombay 
District Police Act by the Amendment Act XVI 
of 1946, gives the power of detention and the 
responsibility for making orders to the District 
Magistrate. The powers are circumscribed by 
three safeguards, viz., (1) that the orders are 
valid only for 15 days at a time; (2) that the 
detention ceases—when the emergency ceases; and 
(3) that the total period of detention shall not 
exceed two months. The responsibility for 
making detention orders is exclusively vested in 
the District Magistrate, and it is no part of the 
function of the Government to make such orders. 
Government s powers are limited to enlarging the 
maximum period of two months. The case of 
a detenu has to be reconsidered every fifteen 
days by the District Magistrate m the 'light of 
the then existing circumstances, but his power to 
make orders in any particular case is limited to 
two months. Then the Provincial Government is 
given power to enlarge the time limit of two 
months so that the District Magistrate may make 
further orders, during the extended period, kit 
each of them is valid for a maximum of 15 davs. 
An expired detention ordel of the District 
Magistrate cannot be extended bv the Govern¬ 
ment indefinitely “until further orders of Gov¬ 
ernment.” Such an extension is ultra vires and 
detention under such extended order is “illegal” 
within the meaning of S. 491, Cr. P. Code. 
When the total period of two months is about to 
expire, a new order should be passed by the Dis¬ 
trict Magistrate in continuation of the last order 
with the sanction of the Provincial Government. 
I hat is the proper course. (Stone, CJ. and 
Eobur, J.) Xavnitlal Hiralal Gandhi, In re. 
49 Bom.L.R. 386=A.I.R. 1947 Bom. 362. * 

S. 80 — “Good faith ” — Onus. 


b. 80 of the Bombay District Police Act gives 
statutory protection to Government servants, and 
a umtormed police party once assembled for duty 
and while on duty and returning front duty must 
be presumed to be acting in good faith, until the 
contrary is proved by strong and cogent evidence. 
I he same is the case with S. 17 ( 1 ) of the 
Defence of India Act, 1939. (Stone. CJ. and 
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BOM. HERE. OFFICES ACT (1874), S. 2. 


Lokur, J.) Emperor v. Amimiya Imammiya. 

I.L.R. (1948) Bom. 103=49 Bom.L.R. 829= 

A.I.R. 1948 Bom. 197=49 Cr.L.T. 216. 

• 

-S. 80— Scope of. 

S. 80 is limited in its scope. All acts done 
by a Police Officer as such do not necessarily fall 
within the scope of S. 80 (3) of the Bombay 
District Police Act. S. 80 (1) clearly applies 
only to acts done in good faith, although S. 80 
(3) applies to acts done in bad faith. 

Quaere : whether the investigation of a false 
complaint or a case of hurt would fall within the 
provisions of S. 80 (3)? (Davis, C.J. and Tha- 
dani, J.) Emperor v. Samuel N. Ghani. 229 
I.C. 158=1947 Sind (Rul.) 55=48 Cr.L.J. 268. 

-S. 80— “Under colour of office” — Mean¬ 
ing and effect of—Wrongful act or unreasonable 
act or act done in mistaken exercise of duty—If 
protected. 

The words “under colour of” in S. 80 of the 
Bombay District Police Act do not mean the 
same thing as “by virtue of”. Any rightful act 
in office is “by virtue of office", and a wrongful 
act in office may be “under colour of office”. An 
act may none the less be under colour of office 
however unreasonable it might be, and although it 
might be done in mistaken exercise of duty or 
authority. (Stone, C.J. and Lokur, J.) Empe¬ 
ror v. Amimiya Imammiya. 49 Bom.L.R. 829 
=A.I.R. 1948 Bom. 197=49 Cr.L.J. 216= 

I.L.R. (1948) Bom. 103. 

BOMBAY GENERAL CLAUSES ACT (I 
OF 1904), S. 7— Scope and effect—Repeal of 
Act—Effect on proceedings taken under repealed 

Act. 

S. 7 of the Bombay General Clauses Act only 
embodies the well-known canon of construction 
that when an Act has been repealed, the repeal 
does not affect its previous operation or any legal 
proceedings in respect of rights accruing under 
the repealed Act, provided that no contrary in¬ 
tention appears from the repealing Act. ( Tendol - 
kar,J.) Suleman v. Patel. 3 D.L.R. (Bom.) 
41. 


•S. 11 —Applicability — Bombay Agri¬ 
cultural Debtors Act, S. 85 —Scope and effect— 
Suit under Dekkhan Agricultural Debtors Act 
filed more than three years after period fixed by 
S. 85 —Suit filed on day of re-opening of Court 
a fter holiday when period expired—If in time. 

S. 11, Bombay General Clauses Act, only ap¬ 
plies to acts or proceedings which are directed 
or allowed to be done or taken. S. 86, Bombay 
Agricultural Debtors Act, does not, however, 
a llow any suit to be filed in respect of his rights 
under the Dekkhan Agriculturists’ Relief Act. 
The former Act only directs that latter Act shall 
5^*se to be in operation after a prescribed period. 
The Legislature has not allowed any suits to be 
filed after the Dekkhan Agri Rel. Act is repealed. 
P merely fixes a period when the Dekkhan Agri. 

. e ** Act shall stand repealed and once that Act 
Is repealed, the right of a plaintiff to file a suit 
under that Act disappears. That right is not 
saved, by the Bom. Agri. Debtors Relief Act, 
3 Is any permission given to the plaintiff to 
e a suit after the Dekkhan Agri. Rel. Act has 


been repealed. The fact that the period of three 
years fixed by S. 86 of the Bom. Agri. Debtors 
Relief Act expires on a holiday when the Court 
is closed, would not give a plaintiff a right to 
institute the suit which should have been filed 
within the period of three years on the day on 
which the Court re-opens after the holiday. 
When the date is passed, whether on a holiday 
or not the Dekkhan Agri. Rel. Act is no longer 
in force, and whatever rights a litigant may have 
under that disappear. ( Chagla, C.J.) Ram- 
CHANDRA NARAYAN V. JlJIBA RANGANATH. 51 

Bom.L.R. 605=A.I.R. 1950 Bom. 16=5 D.L. 
R. (Bom.) 6=1.L.R. (1949) Bom. 566. 

BOMBAY HARIJAN (REMOVAL OF 
SOCIAL DISABILITIES) ACT (X OF 
1947)— Scope if ultra vires— Government of India 
Act (1935), 6'. 104 and 7th Schedule, List III, 
Item 1 and List II, Item 28. 

The Bombay Harijan (Removal of Social Dis¬ 
abilities) Act is not ultra vires ; it falls in Item 1 
of List III of the Seventh Schedule to the Govern¬ 
ment of India Act (1935) and hence it was com¬ 
petent for the Provincial Legislature to pass this 
piece of legislation. The Act does not fall within 
Item 28 of List II of the 7th Schedule—nor can 
it be said that the Governor-General, by giving 
assent to the Act, by implication constituted this 
subject as a new subject on which the Provincial 
Legislature could legislate, though not originally 
included in Lists II and III, there having been no 
public notification as required by S. 104, Govern¬ 
ment of India Act. (Chagla, C.J. and Gajen- 
dragadkar, J.) Emperor v. Kalidas Amtharam. 
51 Bom.L.R. 100=A.I.R. 1949 Bom. 168=50 
Cr.L.J. 635—I.L.R. (1949) Bom. 25. 

BOMBAY HEREDITARY OFFICES ACT 
(HI OF 1874), S. 2— Scope of—Watan lands — 
Succession—Divided brothers—Death of one leav¬ 
ing widow and son—Death of son unmarried — 
Adoption by widow after son's death—Right of 
adopted son to succeed to watan lands in prefe¬ 
rence to divided brother—Hindu Law. 

S. 2 of the Bombay Watan Act prefers male 
heirs to female heirs excepting the case of the 
widow r of the last owner, as far as succession to 
watan land is concerned. M died leaving two 
sons .S' and G, and some watan lands which de¬ 
volved on his two sons. G died leaving his widow 
P and a son R, who died unmarried on 22nd July, 
1921. S' and G w'ere divided in status. On 23rd 
April, 1928, P adopted B, to her husband. On 
19th April, 1940, S filed a suit for a declaration 
that he was the reversionary heir to the watan 
lands and that the adopted son had no ri<dit to 
them. 

Held: (1) that under the ordinary rule of 
succession under the Hindu Law. on the death of 
R, though the property would go to the next rever¬ 
sionary heir of G, namely, S, on the adoption of 

B by the widow P, he would be entitled to the 
property, divesting 

(2) that there was nothing in S. 2 of the 
Watan Act which altered the line of male heirs 
as laid down under the ordinary Hindu Law as 
far as watan lands are concerned, and on the 
adoption therefore, the adopted son would divest 
the property vested in the reversioner; 
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BOM. HERE OFFICES ACT (1874), S. 4. ] BOM. H. C. RULES (O.S.), R. 199. 

(3) that the disability imposed by S. 2 was fit, even though such amount may happen to be 
only on female heirs; there was no disability, in excess of (he economic yield of the land, 
placed on the widow from adopting; B on his (Macklin and Gajendragadkar, JJ.) Shri Soma- 


adoption became the male heir of G next in succes¬ 
sion to R, and he being nearer in succession to 


SHEKHAR SWAMI 7’. BAPUSAHIB NARAYANRAO 

49 Bom.L.R. 784=A.I.R. 1948 Bom. 176. ' 


C^ a " 5 o WaS en . tltled to Sl ' cceed , .° the . ,ands : BOMBAY HIGH COURT LETTERS 
fl, i' 9, p i! f' e t i claimed not through the PATENT AMENDMENT ACT (XLI OF 

(4) tha^f-h/now < ar >d “s heir; 1948) —Scope— If retrospective—Suits already 

. ^ . , c ?°r r ° , le , ov f ot ^ . t0 adopt instituted and pending—Jurisdiction to try—If 

S i! ! C ,SS " n S p " d r t^ away. See Letters Patent (Bom.), 

ried f without leaving a widow. 24 Rom. 484; i? -i r> t p 1^9 

C 7 ^° 4 fi R 8 ’ n T 0 V 0ll i' fpr°1'' L R ' fri ( ^' BOMBAY HIGH COURT RULES (APPEL- 

CJ.j ShS^o MadKao '/ 6 P JSm LAT ^ . S , IDE > < 1936 >’ f R ttl 11 ( n )-/-er 
51 Bom.L.R. 162=A.I.R. 1949 Bom 252=4 D p R ^trar-Stay of further proceedings- 

L^. (Bom ) S6-I.L R (1949) Bom. L R. 5 (1). 52 Bom.L.R. 


(1). 52 Bom.L.R. 612. 

BOMBAY HIGH COURT RULES (O.S.), 

lands—If prohibited. [See Q. D. 1941—1945' i * 17 ~ FiHng appearance in Court-Effect of- 

” ‘ - - - - ir cc „i„' If “step in proceedings” under S. 34, Arbitration 


S. 4—Applicability—Office of Kazi—If 

hereditary—Alienation by holder of inain service 


Vol. I, Col. 539.] Patali Begum v. Yeshwant 
Thite. 1946 Bom. (Rul.) 3. 


S. 


ii 


Act—Practice of filing appearance under ‘‘protest” 

t rr j ,, . rr ,, , —If justified and legal. See Arbitration Act, 

Watanda/ —Meaning Holder of s . 34 . 51 Bom.L.R. 1020. 


watan property or hereditary interest without 
holding office and without liability to perform 
service—Position and status of. 


R. 180 —Discretion of Court—Affidavit by 
Government Officer as to exercise of discretion by 


A person who acquires watan property or lias ! him—Order for attendance for cross-examination 

1_ a. • -.i ... . —T'l/tn ho 1 M/irto 


hereditary interest in it, without acquiring the 
watan office and without being under any obliga- 


IVhen to be made. 

It is not usual for the High Court under R. 180 


tion to perform the service attached to the office °, f th , e °ps inaI Side Rules to compel a highly 
is a watandar within the meaning of the Bom- pIaced ar ? d r f s P° nslb,e ° fficcr of the Government 


bay Watan Act of 1874. 37 Bom.L.R. 599 

appr); 41 Bom.L.R. 924, overr. ; 21 Bom. 787, 


to submit himself to cross-examination. Ordi¬ 
narily the statements made by him in his affidavit 


cases that the Court would not accept a statement 
of such an officer who has made a solemn affirm- 


ref. ( Chagla, C.J., Gajendragadkar and Ten- should be accepted, and it is only in very rare 

dolkar, JJ.) VijAysingrao Baeasaher ». Ta- . . 

nardanrao. 51 Bom.L.R. 556=A.I.R. 1949 .. . . . ...... 

Bom. 314=4 D.L.R. (Bom ) 115=1 I R ance 1,iat he has exercised his discretion properly 
(1949) Bom. 565 (F.B.) * 'I after considering the merits of the case; it is not 

_o c _ ,, i a normal practice or procedure that the Court 

Authnritv c // Y° n ^Collector i should make an order under R. 180, against Gov- 

Authority 0 f Collector on behalf of Government \ ernment officers. If the officer concerned — 


con- 


Tr't j. . . I tents himself by stating, in his affidavit that he 

. r^t 1 - v r 0 ^ an a icnatl ^ n wai J f i had considered the merits of the case and exer- 

Bombav UprpHWo- l0 nm inien l 1" K Cr i ^ tl,c cised his discretion fairly and properly, the Court 
ral vmi Yh r u $ , c ^ a ^ cn S c ^ se '^“ will accept it and will not pass an order for his 

all Mia tlnn if 2* * t ector haf * sanctioned the appearance. But when such officer goes further 
hnd antWif» US u u {l res J, ,nie ^ lj iat ^ ie Collector an d says that in coming to the conclusion at 
dr> ( c* & c iri f of the Government so to which he arrived he has also taken into conside- 
- “ 1,1 tQUMont.) Kandappa BapurAo , ration the general policy of Government contained 

in a confidential circular issued for the guidance 
of officers, it is a matter for investigation to what 


T -, -- BapurAo 

v. Ltngappa Ramchandra. 75 I.A ?59=T T R 

<!*»> 639=62 L. W. 35=A. J R. 


1040 P r Ttr_ci t> r t» OI omcers, u is a mauer ior investigation xo wnai 

L T 172 (P C ) ^ ^ H949) ] M. extent the mind of that officer was dominated by 

‘ '' the particular circular, and whether the domina- 

-S. 9 ( 2 )—Watan land — Alienation—Order ^ on was such as to make his discretion fettered, 

by Collector directing alienee to be in possession an< ^ Court will then have to make an order 

and to pay rent to watandar — Finality—Power to ^ or ^ ie attendance of the officer for his cross- 

revise and vary rent—Extent of. * ~ ^ 

The order of the Collector permitting the alienee 


examination. ( Chagla , C.J. and Gajendragadkar , 
J.) Y. R. Parpia v. Chamarbagwalla. 4 
of watan property to remain in possession and D.L.R. (Bom.) 9=r50 Bom.L.R. 728=A.I.R. 
directing him to pay a fixed rent to the watandar, Bom. 109. 

in,- R. 199 — “Trader” — Meaning—Film pro - 

ducer or distributor — If “trader.” 

The word “trader” as used in the definition of 
“commercial causes” in R. 199 of the Bombay 
High Court (O.S.) Rules, 1936, imports buying 
and selling of commodities and is not to be under- 


is final and is not open to apj>eal or revision i 
view of S. 9 ( 2 ) of (he Bombay Hereditary 
Offices Act. But this docs not deprive the 
Collector of his power to revise the rent fixed 
from time to time having regard (o the change 

in the value of the lands in the locality. It is _ 0 ..... ... .... 

therefore open to the Collector to call upon the stood in the wide sense as including a manufac- 
ahcncc in possession of the land to pay such turer. It cannot be said that the business of a 
amount to the watandar as the Collector deems I film producer which is that of a manufacturer of 
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films or that of a distributor of films is that of 
buying and selling within the meaning of the 
word “trader” in R. 199. (Bhagwati, J.) Attar 
Hussein v. Fazli Brothers, Ltd. 226 I.C. 329 
3=1946 Bom. (R11I.) 300=48 Bom.L.R. 377= 
A.I.R. 1946 Bom. 481. 

■■ ■ R. 208— Affidavit in support of summons 
by plaintiff—Affidavit by plaintiff himself on in¬ 
formation and belief—If in order—Necessity for 
personal knowledge — Practice. 

Where the affidavit in support of a summons for 
judgment taken out in summary suit under 
R. 208 of the Rules of the High Court (Original 
Side) is made by the plaintiff himself, he need 
not be in a position to swear to the facts of his 
own personal knowledge. He can make the affi¬ 
davit on information and belief. The words 
“who can swear to the facts of his own personal 
knowledge” in R. 208, qualify “any other person” 
only. ( Tendolkar, /.) Ashish Ardeshir Nam- 
dar v. Ruttonshaw. 50 Bom .L. R. 143=A. I. 
R. 1948 Bom. 368=2 D.L.R. 701. 

--R. 350, Form No. VII— Scope — Manda¬ 
tory nature—Omission to state grant of special 
leave under R. 350— Effect. 

The requirements of Form No. VII annexed 
to the Bombay High Court Rules (O.S.) are 
mandatory and if a notice of motion does not 
comply with those requirements, it is bad and- is 
liable to be dismissed. The notice must make 
mention of the fact that leave under R. 350 of 
the rules had been granted by the Court to serve 
the notice of motion for the particular date, when 
such leave has been obtained. Non-mention of 
the same is fatal. (Bhagwati, J.) Nawroji 
Vikaji Vakharia v. Chunilal B. Desat. 49 
Bom.L.R. 447=A.I.R. 1947 Bom. 436. 

;-R. 928— Scope—If ultra vires —Divorce 

■Act, S. 62— Rules under — Scope of. 

R. 928 of the Bombay High Court (O.S.) 
Rules, 1929, in so far as it prohibits the High 
Court from entertaining an application for modifi¬ 
cation, etc., of an order for alimony, etc., unless 
the person on whose petition the decree was pro¬ 
nounced is, at the time of the application, resident 
in India, is ultra vires the rule-making power of 
the High Court under S. 62 of the Divorce Act, 
a nd is therefore of no effect. The High Court 
has therefore jurisdiction to modify or discharge 
a n order for alimony notwithstanding the fact 
that the wife on whose petition the decree was 
pronounced is resident outside India. Rules made 
under S. 62 of the Act must be consistent with 
the provisions of the Act, and any rule which 
deprives a person of a remedy which exists under 
lhat Act is, to that extent, ultra vires. 50 Bom. 
L -R. 426, ref. (Weston, J.) R. H. Fried- 
lander v. K. M. Friedlander. 51 Bom.L.R. 
12fcA.I.R. 1949 Bom. 173. 

Bombay house rent restriction 

ORDER (1942), Cl. 12 —Construction and 

Sc ope—Collector—If bound to hear appellant: 

. The expression “after making such further 
mquiry as he thinks fit” in Cl. 12 of the Bombay 
fwnt Restriction Order really means “after mak- 
£&, SUc h further inquiries, if any, as he thinks 
" t * The Collector is not required to hear the 


BOM. INDUS. DIS. ACT (1938), S. 60. 

appellant in support of his appeal. Having read 
the memorandum of appeal and read the record 
and proceedings below, he would be entitled to 
decide the appeal without any further communi¬ 
cation with the appellant. ( Blagden, J.) Mohan¬ 
das Mulji Sicka v. Collector of Bombay 49 
Bom.L.R. 414=A.I.R. 1948 Bom. 63. 

BOMBAY INCREASE OF COURT-FEES 

ACT (XV OF 1943)— Applicability—Process 
fees leviable under rules under S. 42, Bombay 
Civil Courts Act — If affected by surcharge. 

The fees that are increased by the surcharge 
under the Bombay Increase of Court-Fees Act 
(1943) are the fees leviable under the Court- 
Fees Act, 1870, the fees chargeable for serving 
and executing processes issued by the Civil Courts 
subordinate to the High Court, which are leviable 
under the rules made under S. 42 of the Bombay 
Civil Courts Act are not affected by the sur¬ 
charge under the Bombay Increase of Court-Fees 
Act. (Sen and Rajadhyksha, JJ.) Babu Nin- 
gappa v. Paragouda Pa'rsappa. I.L.R. (1946) 
Bom. 273=227 I.C. 226=48 Bom.L.R. 108= 
A.I.R. 1946 Bom. 399. 

-Scope—If retrospective—Application for 

probate made and court-fee paid before Act came 
into force—Grant of probate after Act—Increased 
fee—If payable—Court-Fees Act, S. 19 (i). [See 
Q.D. 1941-1945, Vol. I, Col. 545.) Sorabh- 
shaw Kapadia v. Chief Controlling Revenue 
Authority. I.L.R. (1945) Bom. 783. 

BOMBAY INDUSTRIAL DISPUTES 
ACT (XXV OF 1938), S. 26 (1) and (8)— 
Standing orders—Force and effect of. See 
Bombay Industrial Disputes Act, S. 49-A. 52 
Bom.L.R. 46. 

-S. 49-A —Jurisdiction of arbitrator — 

Scope of inquiry on reference—Liability beyond 
standing orders and relief based on humanitarian 
considerations—Power to consider and grant . 

Where standing orders have been framed under 
S. 26 (1) of the Bombay Industrial Disputes Act 
and settled, such standing orders, under S. 26 (8), 
are determinative of the relations between the 
employer and the employees and of the liability 
of the employer. There can be no liability on the 
employer outside the ambit of those standing 
orders. In a reference under S. 49-A of the Act, 
therefore, the only liability which the arbitrator 
has jurisdiction to determine is the liability flow¬ 
ing from .and arising out of the standing orders 
which have been settled; he has no jurisdiction to 
determine any liability outside the standing orders, 
namely, questions as to what is fair and right as 
between the employer and the employee and to 
give relief on moral and humanitarian considera¬ 
tions. (Chagla, C.J. and Bhagwati, /.)’ 
Digambar Ramchandra v. Khandesh Spinning 
and Weaving Mills, Co., Ltd. 52 Bom.L.R, 46 
=A.I.R. 1950 Bom. 174=5 D.L.R. (Bom.I 45. 

-S. 60 —Applicability and scope—Bar of 

civil suit—Order contrary to Act and without 
jurisdiction—Power of Civil Court to set aside . 

It is perfectly clear that the order contemplated 
by S. 60 of the Bombay Industrial Disputes Act 
is an order with jurisdiction. Any order passed 
by the Industrial Court which is without juris- 
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diction or which is in excess of the jurisdiction 
conferred upon it by statute can always be ques¬ 
tioned in a Civil Court. S. 60 excludes juris¬ 
diction of Civil Court and as such must be strictly 
construed. It also sets up a special Court of 
limited jurisdiction, and Courts of limited juris¬ 
diction must be confined to the functions and 
powers which are conferred upon them by the 
statute which creates those Courts. Therefore if 
the Industrial Court acts contrary to the provisions 
of law which creates it or if it acts in excess of 
its statutory powers, a Civil Court can always 
correct the decision of the Industrial Court. If 
the arbitrator imposes by his award a liability 
upon the employer which the law does not permit 
him to impose, he acts contrary to the provisions 
of law and in excess of his jurisdiction, and the 
award is therefore illegal and may be set aside by 
the Civil Court. 42 Bom.L.R. 767; 50 Bom. 
L.R # 524, foil. (C hag la, C.J. and Bhagwati, 
J •) Digambar Ramchandra v. Khandesh 
Spinning and Weaving Mills Co., Ltd 5? 
Bom.L.R. 46=A.I.R. 1950 Bom. 174=5 D.L. 
R. (Bom.) 45. 

BOMBAY INDUSTRIAL RELATIONS 

ACT (1947), Ss. 2 ( 3 ) and 122— Applicability 
and scope—Act if applies to Textile Industry— 
Notification No. 2847\34\A, dated 30—5—1939. is¬ 
sued under Bombay Industrial Disputes Act, i938 
—Force of. 

By reason of Ss. 2 (3) and 122 of the Bom¬ 
bay Industrial Relations Act, the Notification No. 
2847|34|A, dated 30—5—1939, issued under the 
Bombay Industrial Disputes Act, 1938, which ap¬ 
plied that Act to the Cotton Textile Industry, the 
Act of 1947 also applies to the Cotton Textile 
Industry as specified in that Notification, since 
no notification has been issued under the new Act 
of 1947 in respect of that Cotton Textile Indus- 
\Tendolkar, J .) Suryaprakash Weav¬ 
ing Factory v. The Industrial Court. 5 D.L. 
R. (Bom.) 92. 

S. 11 ( 1 ) — Scope — Recognition of concern 

lui L ... T T _ . i _ * . . 


- x r- - 1 UJ LUTILZTJI 

as undertaking—If bar to plea of non-applicability 
°f*° concern so recognised. 

The recognition by the Registrar of any con- 
cern in any industry to be an undertaking, under 

T \\ J1 (1) of * h S ^mbay Industrial Relations 
Act, is a recognition for the purposes of the Act 
only, buch recognition cannot prevent any con¬ 
cern so recognised from asserting that the Act 

t- rV* PP,y fact to !t - ( Tendolkar, J.) 
Suryaprakash Weaving Factory v. The Indus¬ 
trial Court. 5 D.L.R. (Bom.) 02 

MidisZ7 Consln,c,im ~ If inc,udes a "y 

of T S % V W n am V nt y estrict the operation 
of S. 73 of the Bombay Industrial Relations Act 

to industrial disputes arising out of notice of 

change under S. 42 (1) or (2); the language of 

the section is wide enough to include any indus- 

tnal dispute. (Tendolkar , J.) Suryaprakash 

Weaving Factory 7 .. The Industrial Court. 5 

U.L.K. (Bom.) 92. 

T- S * f Scope—Industrial Court—Status 

and authority—Notification referring dis¬ 
pute under S. 73—If creates Court—Person chal¬ 
lenging notification* as improper—Right to apply 


for writ under S. 45, Specific Relief Act. See 
Specific Relief Act, S. 45. 5 D.L.R. (Bom.) 

1=52 Bcm.L.R. 53. 

--S. 92 (1) and (2) — Scope — “Procedure* 

—Provision for places of sitting of Bench of 
Industrial Court—Regulation 7, 194 7—If ultra 
vires. 

The place of sitting of a Bench is a provision 
for the exercise by that Bench of its jurisdiction, 
and a regulation may well be made under S. 92 
( 2 ) for providing a place of sitting for any Bench. 
In any case the word “procedure*’ in S. 92 ( 1 ) 
includes the place of sitting. The Industrial 
Court Regulation 7, 1947, which authorises the 
making 4 of provision for places of sitting of a 
Bench is therefore intra vires and within the power 
to make regulations conferred by S. 92 of the 
Act. ( Tendolkar, J.), Suryaprakash Weav¬ 
ing Factory v. The Industrial Court. 5 D.L. 
R. (Bom.) 92. 

BOMBAY KHOTI SETTLEMENT ACT 
OF 1880), S. 8 — Applicability — Dharckaris* 
tenants —" Tenants”—Bombay Land Revenue Code , 
vS\ 83. 

Tenants” in S. 8 of the Bombay Khoti Set¬ 
tlement Act mean only tenants of the Kliot, ex¬ 
clusive of the tenants of dharckaris. The latter 
are governed not by S. 8 of the Khoti Settle¬ 
ment Act but by S. 83 of the Land Revenue 
C^e. (Sen, J.) Waman Mahadev Gadgil v . 
Ptodu Govind. 50 Bom.L.R. 257. 

“ S. 20 —Scope and effect—Entries in set- 
tlement registers— I f conclusive—C orrertness— 

Civil Court u> inquire into. [See 
Q.D. 1941-1945, Vol. I, Col. 546.] Bhikaji 
ilshwant v. Secretary of St\ti-. 224 I. C. 

148=1946 Bom. (Rul.) 167=A.I.R. io46 Bom’ 
^03. 

BOMBAY LAND REQUISITION ACT 
(XXXIII of 1948), Ss. 4 and 6 (4)-Appll 
cabthty—“Premises'’—“Ler and "intended to be 
let —Meaning and interpretation—Order of 
requisition of flat—Issue of—Conditions prece¬ 
dent to—Premises once let—Landlord changing 
mind and wishing to occupy) same—If ceases to 
be intended to be let. 

The power of the Government to issue a requisi- 

v^i??TT 0rder under ?• 6 (4) of Bombay Act 
XXXIII of 1948, is restricted to "premises” 
situated in the area referred to in the Act, and 
which premises become vacant. Hence in order 
to justify an order of requisition the Government 
would have to satisfy the Court that there was 
a vacancy in a building or a part of a building 
which was let or which was intended to be let 
and that such a building was situated in an area 
to which the Act had been applied. The term 
let in the Act must mean that the nature of 
possession is such as to create in the person to 
whom the building is let, an interest in the pro- 
. • M ^ in possession of a building is very 

different from being a tenant in the building 
(when alone there is letting). "Intended to be let” 
cannot mean "capable of being let.” "Intended” 
imports a volition on the part of the landlord. 
But that volition cannot be a fluctuating or an 
ambulatory volition. If a volition is once 
expressed by the owner or landlord quae a build* 
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ing, then that volition-becomes an incident of the 
building itself, and it is not open then to the 
landlord, by changing his intention from time to 
time, to say that the particular building was not 
intended to be let. The relevant date when it 
must be determined as to whether the building 
was “intended to be let’’ is the date when the 
vacancy occurs. It is only if a building is 
intended to be let that it is “premises” within 
the definition of S. 4 (3) of the Act and it 
is only that building in respect of which the Gov¬ 
ernment can issue a requisitioning order. A 
building once it has been let, does not cease to 
be intended to be let merely because when the 
vacancy occurs the landlord expresses his inten¬ 
tion, that he does not want to let it but wants to 
occupy it himself. When the evidence clearly 
shows that the building or flat was intended to 
be let and in fact was let for a considerable period 
of time before the vacancy occurred,- the building 
must be held to be premises; and if it was in¬ 
tended to be let, a different intention shown by 
the landlord at the date of the vacancy does not 
and cannot change the characteristic of the 
building and does not make it one not intended 
to be let. Such a definition falls within the 
definition of “premises” and Government would 
be within their rights in issuing an order of 
requisition in respect of such a building. 46 
Bom.L.R. 916; 50 Bom.L.R. 233, ref. ( Chagla , 
CJ. and Shah, J.) State of Bombay v. Viren- 
dra Motabhoy. 52 Bom.L.R. 627. 

* -S. 4 (3)—“Premises”—Meaning of— 

“Let”—“Intended to be let”—Meaning—Intention 
of landlord or owner—If can be changed from 
time to time. See Bombay Land Requisition 
Act, Ss. 4 and 6 (4). 52 Bom.L.R. 627. 

- 7 —S. 5—Scope—Order under—If judicial or 

judicial and subject to writ of certiorari or 
prohibition. See Certiorari—Writ of. 51 Bom. 
L.R. 993. 

* -S. 6 —Nature of Order—If quasi- judicial 

an d subject to writ of certiorari. See Certio- 
RAri, writ of. 51 Bom.L.R. 997 

* -S. 6 (4)— Scope — Declaration—Effect of 

r ~Conclusive character—If extends to matters of 
laze. 

The first proviso to S. 6 (4) of the Bombay 
Land Requisition Act requires the Government to 
hold such enquiry as it deems fit and to make a 
declaration that the premises were or had become 
vacant. It further says that such declaration 
shall be conclusive evidence that the premises 
^ ere or had become vacant. Where a declaration 
has been go made, it is not open to any one to lead 
e videnee in any Court which would lead to a 
contrary conclusion. But “evidence” can only 

to matters of fact and not matters of law. 
Ihe declaration therefore is only conclusive of the 
facts determined but not of any law which may 
he involved in or incidental to such determination. 
I fendolkar , /.) Jagatchandra N. Vora v. 
Province of Bombay. 51 Bom.L.R. 997=A.I. 

Bom. 144. 

BOMBAY LAND REQUISITION ORDI¬ 
NANCE (V OF 1947)— Scope—If ultra vires. 
.Bombay Ordinance No. V of 1947, promulgated 
Pursuance of the powers conferred on the Pro- 

Q.D .—34 
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vincial Legislature by the Governor-General by 
Notification No. F. 311-47-C. and O., dated 
21st October, 1947, in the Ministry of Law, is valid 
and operative and is not ultra vires. ( Tendolkar ,. 
J.) Ratanchand Hirachand v. D. R. Pra- 
dhan. 50 Bom.L.R. 614=A.I.R. 1949 Born 
93. 

-S. 3— Jurisdiction —“ Public purpose ’•— 

Order depriving one refugee of premises in his 
possession in order to give same to another — 
Legality of. 

The jurisdiction of the Government to requisi¬ 
tion any land, under Ordinance V of 1947, is 
conditioned by the land being required for a pub¬ 
lic purpose. If Government requisitions land for 
a purpose which is not a public purpose it acts 
in excess of its jurisdiction. Although the hous¬ 
ing of refugees may be a public purpose, if Gov¬ 
ernment chooses one refugee against another 
without any ostensible cause, that by itself would 
not constitute a public purpose for which land 
can be requisitioned. Where the Government by 
its order of requisition deprives one refugee of 
the premises of which he is in possession in order 
to give them to another refugee, the order can- 
' not be justified as being for a public purpose, 
unless sufficient reasons are established for the 
preference^ shown. ( Chagla, CJ. and Tendolkar, 
J.) P. V. Rao v. K hushaldas S. Advani. 51 
Bom.L.R. 342=A.I.R. 1949 Bom. ill. 

-S- 3—Order under—Availability of writ 

of certiorari to quash. See Certiorari, writ of 

(1950) 2 M.L.J. 703=1950 S.C.l. 451 

(S.C.). 

~ Ss. 3 and 11 — Scope—Order of requisi¬ 
tion not served on person affected and not addres¬ 
sed to any one—If had. 

The validity of a requisition order under S. 3 
of Ordinance V of 1947 does not depend upon 
its service upon all persons affected by that order. 
The utmost that can be said is that it may not be- 
effective against a person unless it is served upon 
him. But merely because it is not served on a 
particular person it does not follow that the order 
is not in accordance with law. Nor can it be 
said that an order is bad because it is not ad¬ 
dressed to any particular person or persons. S. 3 
does not require that the order of requisition 
should be addressed to any person. ( Chagla, 
CJ. and Tendolkar, J.) P. V. Rao v. Khu- 
shaldas S. Advani. 51 Bom.L.R. 342= A I 
R. 1949 Bom. 277. 

— -S. Z—Scope—Power of Government 

under—Order of requisition—When to he made. 

Under S. 3 of the Bombay Land Requisition 
Ordinance (1947), the Legislature has left it to 
the Provincial Government to decide whether it 
is necessary or expedient to requisition any land. 
The opinion of the Government on the question 
is conclusive. It is, however, incumbent on the 
Government to decide objectively that the land is 
required for a public purpose. The element of 
determination and decision indisputably enters in 
the order of requisition to be made under S. 3, 
which also circumscribes the jurisdiction of the 
Government to make an order under the section,- 
i.e., it is only when land is required for a public- 
purpose that Government is entitled to exercise- 
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its power to requisition land. (Chapin, C.J. and 
Tendolkar, J.) P. Y. Rao v. Khushaldas S. 
Advant. 51 Bom.L.R. 342=A.I.R. 1949 Botn. 
277. 

-S. 4 (1) and (3)— Applicability — Premis¬ 
es not in existence on date of notification but 
■coming into existence after such date — Jurisdic¬ 
tion to requisition. 

S. 4 of the Bombay Land Requisition Ordi¬ 
nance would not apply to premises which come 
into existence after the date of the notification 
by Government. The expression “become vacant” 
in S. 4 (1) only applies to such premises as were 
in existence at the date of the notification and not 
to premises which come into existence after that 
date. The Government have therefore no juris¬ 
diction to requisition premises which do not exist 
on that date but which come into existence after 
such date. ( Chagla, C.J. and Tendolkar, J.) 
P. V. Rao v. Girdharlal Lallubhat. 51 Bom. 
L.R. 418=A.I.R. 1949 Bom. 303. 

--S. 4 (4) — Order of requisition — If quasi- 

judicial — Writ of certiorari— Jurisdiction to issue. 

Under S. 4 (4) of the Bombay Land Requisi¬ 
tion Ordinance, an objective fact has got to be 
determined before an order of requisition can be 
made, and that objective fact is whether the pre¬ 
mises are vacant or become vacant. The fact of 
premises being vacant or becoming vacant is not 
something which is capable of ascertainment by 
mere physical demonstration. Premises are only 
vacant or become vacant (1) by the landlord 
ceasing to occupy the premises, (2) by the termi¬ 
nation of a tenancy, (3) by the eviction of a ten¬ 
ant, (4) by the release of premises from requisi¬ 
tion, etc. An order of requisition under S. 4 
is therefore a quasi- judicial act, and if Govern¬ 
ment act. in excess of their jurisdiction a writ of 
certiorari will be rightly directed to issue against 
them. 51 Bom.L.R. 342, ref. (Chagla, C.J. 
and Tendolkar, J.) P. V. Rao v. Girdharlal 
Lallubhai. 51 Bom.L.R. 418=A.I.R. 1949 
Bom. 303. 

BOMBAY LAND REVENUE CODE (V 
OF 1879), S. 37 (3) —Limitation for civil suit 
—Starting point—Order passed by Revenue Com¬ 
missioner in second appeal—Revision application 
preferred to Revenue Tribunal from his order. 

Where the Revenue Commissioner has passed 
an order in second appeal filed under S. 203 of 
the Bombay Land Revenue Code, from the ap¬ 
pellate order of the Collector, a suit in the Civil 
Court must be instituted within one year from 
the date of that order under S. 37 (3) of the 
Code. For the purges of S. 37 (3), an appli¬ 
cation for revision of that order filed before the 
Revenue Tribunal is irrelevant. (Thadani and 
Constantine, JJ.) Province of Sind v. Mr. Javat 
Khatun. A.I.R. 1949 Sind 10. 

-S. 48— Construction—“I and used for the 

purpose of building' 1 —Meaning—If limited'to area 
actually covered by structure—Non-agricultural 
assessment in respect of four times the area cover¬ 
ed by building—Levy of—Legality. 

The terms of S. 48 of the Bombay Land Revenue 
Code clearly show that assessment shall be deemed 
.to have been imposed according to the purpose for 
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which the land is used; and in the case of land 
used for the purpose of construction, it cannot be 
said that the area actually built upon or covered by 
a building is alone used “for the purpose of buil- 
ding’L The expression “land used for the purpose 
of building” refers to all land covered by a struc¬ 
ture, as well as land either necessary or required 
for occupation or use of the structure for the pur¬ 
pose for which it is intended. As it would be im¬ 
possible to use a structure without using some area 
of land surrounding it, such surrounding land 
which renders the enjoyment possible or comfort¬ 
able would be deemed to be included in the land 
which is used for the purpose of building. It 
would be legal for the Collector to impose nonh 
agricultural assessment not only with reference to 
land actually covered by building but also to land 
required for using the building. An estimate of 
a total requirement of four times the area of land 
actually covered by structures, as being land used 
for the purpose of building and levy of non-agri- 
cultural assessment on that basis would not be 
erroneous or illegal or ultra vires . 29 Bom.L.R. 
1350, dist.; 20 Bom.L.R. 29, expl. (Shah, J .) 
Damji Javer Chand v. Province of Bombay. 

52 Bom.L.R. 138=A.I.R. 1950 Bom. 227. 

-S. 48 (2)— Introduction of non-agricul- 

tural assessment — Condition pre-requisite. 

Under S. 48 (2) of the Bombay Land Reve¬ 
nue Code, it is only when an agricultural assess¬ 
ment has been fixed “under the provisions of this 
Act” that the Provincial Government can intro¬ 
duce non-agricultural assessment ( i.e.) “altered” 
assessment under the Act. The fixing of agri¬ 
cultural assessment can be proved either by direct 
evidence or by circumstances such as the fact 
that the assessment has continued for about fifty 
years and that an announcement was made by 
the Government to the grantee that a survey 
settlement was made in the village. (Sir Madha- 
van Nair.) Government of the Province of 
Bombay v. Pestonji Ardeshir Wadia. 76 I.A. 
85 I.L.R. (1949) Bom. 110=A.T.R. 1940 
P.C. 143=53 C.W.N. 489=4 D.L.R. (P.C.) 
187=62 LAV. 444=1049 M.W.N. 407=51 
Bom.L.R. 635= (1949) 2 M.L.T. 161 (P.C.). 

-—Ss. 73 and 74—Requirements—Sufficient 

compliance with. See Impartible Estate. 75 
I.A. 259= (1949) 1 M.L.J. 172 (P.C.). 

——S. 74 —Written agreement by person in 
whose favour . relinquishment is made—What 
amounts to—Failure of Government to substitute 
his name—Effect of. 

S. 74 of the Bombay Land Revenue Code does 
not say with whom the written agreement is to be 
made, but clearly it must he with Government, 
since the Collector has to accept it. If the person 
in whose favour the right of occupancy is relin¬ 
quished makes a written statement to the Mamlat- 
dar asking that the name of the person who has 
given the notice of relinquishment might be re¬ 
moved from the Pali register and his own name 
might he entered, it constitutes a written agree¬ 
ment to accept the relinquishment, and the tran¬ 
saction so far as the parties are concerned is com¬ 
plete. The rights of the parties cannot be affected 
hv the failure of Government to carry out its 

statutory duty to substitute his name in the Pali 

% 
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register or by their action after the death of the 
person who gave the notice of relinquishment in 
entering his name in the mutation register as 
taking by inheritance. 27 Bom.L.R. 1253, dis¬ 
approved. ( Sir John Beaumont.) Kandappa 
Bapurao v. Lingappa Ramchandra. 75 I.A. 
259=1.L.R. (1948) Bom. 639=51 Bom.L.R. 
173=A.L.R. 1949 P.C. 35=62 L.W. 35= 

(1949) 1 M.L.J. 172 (P.C.). 

—S. 7A—Notice of relinguishment not in 
prescribed form — Validity. 

A notice of relinquishment of right of occu¬ 
pancy, although not in the form prescribed by 
S. 74, is valid if it contains all the essentials re¬ 
quired by such form. The Government is en¬ 
titled to accept such notice without insisting on 
the prescribed form. ( Sir John Beaumont). 
Kandappa Bapu Rao v. Lingappa Ramchandra. 
75 I.A. 259=1.L.R. (1948) Bom. 639=51 
Bom.L.R. 173=A.I.R. 1949 (P.C.) 35=62 L. 
W. 35= (1949) 1 M.L.J. 172 (P.C.). 

--S. 83—Applicability—Tenants of dhar- 

karis—Khoti Settlement Act, S. 8—Application of. 
See Bombay Khoti Settlement Act, S. 8 . 50 
Bom.L.R. 257. 

-- S. 83— Scope and object of — Burden of 

Proof—Denial of permanent .tenancy—What has to 
, be proved. 

- The object of S. 83 of the Bombay Land Reve¬ 
nue Code is to protect the possession of tenants 
who show the antiquity of their tenancy and who 
are able to claim that it is by reason of such anti¬ 
quity that the commencement of that tenancy 
cannot be proved. A landlord cannot successfully 
resist the claim of his tenant to be regarded as a 
permanent tenant if he shows that the tenancy 
commenced within a reasonably short period of 
years. The landlord must prove the commence¬ 
ment of the tenancy, i.e., the year if not the 
date and month, in which the tenancy commenced. 

(Kania , Ag. C.J. and Gajendragadkar, J.) Na- 
<5Appa Balappa v. Ramchandra. I.L.R. (1946) 
Bom. 794=227 I.C. 276=48 Bom.L.R. 225= 
A.I.R. 1946 Bom. 365=1946 Bom. (Rul.) 37. 

-S. 155 —Abkarl contract—Default in pay¬ 
ment of amount due to Government—Notice of 
sale of defaulter’s lands—Reserve price not fixed— 
Purchase by Government for Re. 1 in the absence * 
of bidders — Sale—If valid or nullity. 

The plaintiff, an Abkari contractor, having failed 
to pay the Government dues, the Government gave 
notice to the defaulter on 5—8—1938, that they 
Would recover the amount by an auction-sale of 
his lands under S. 153, Bombay Land Revenue 
Code, on a nominal bid and that he should be 
present and arrange to bid at the auction-sale or 
to bring the money, i.e., the amount due by him. 
A proclamation was issued on the same date stat¬ 
ing that if the amount due to the Government was 
not obtained, all the property of the defaulter as a 
last resort shall be sold on a nominal bid of 
Be. 1. The auction-sale was held on 21—9—38, 
and as no bidders were forthcoming the lands were 
Purchased by the Government for Re. 1. There 
Was no reserve price fixed. The plaintiff sued for 
a declaration that the sale was a nullity. 

Held: that the sale was a valid sale, though 
the procedure followed by Government was inequit- 
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able. 49 Bom.L.R. 209, Dist. ( Chagla, C. 
J ., Gagendragadkar and Dixit, JJ.) Laduram 
Hajarimal v. Ramrao Jankiram. 5 D. L. R. 
(Bom.) 104=A.I.R. 1950 Bom. 195=32 Bom. 
L.R. 263 (F.B.). 

- Ss. 165, 167 and 181— Powers of Govern¬ 
ment to forfeit or foreclose defaulter’s property — 
Sale of property to agent of Government for one 
rupee — Legality—Right of purchaser. 

The Bombay Land Revenue Code contains no 
power by which the Government can either for¬ 
feit or foreclose a defaulter’s property. Where 
the property of a defaulter is put up for sale 
under a proclamation reserving no right in Go¬ 
vernment to bid at it, and there being no bidders, 
the property is sold to an agent of the Govern¬ 
ment for the nominal value of rupee one. it must 
be held that the sale is a nullity and of no effect 
and does not give to the purchaser or to the 
Government (the principal) any right, estate and 
interest in the property sold. (Stone. C.J. and 
Divatia, J.) Tumdu Dhansingh v. Province of 
Bombay. I.L.R. 1947 Bom. 75=49 Bom.L.R. 
209= A . I . R . 1947 Bom. 403. 

- Ss. 178 and 179— Applicability and scope 

—Award under Bombay Co-operative Societies 
Act—Sale by Collector in execution of—Payment 
of amount after sale—If ground for not confirm¬ 
ing sale and for setting it aside—Discretion of 
Collector. 

Under S. 179, Bombay Land Revenue Code, the 
Collector is given a discretion to refuse to confirm 
the sale, but if he does not exercise that discretion 
in .favour of the debtor, his jurisdiction to confirm 
the sale is not lost. Even if the full amount 
is paid after the sale, the Collector is not bound 
to set aside the sale. Subsequent payment does 
not oust the jurisdiction of the Collector to con¬ 
firm the sale. Even if the sale is not for arrears 
of Government Revenue as such, but for demand 
recoverable as arrears of revenue, e.g., an award 
under the Bombay Co-operative Societies Act, the 
sale can be set aside only under S. 178. The 
debtor has no right to get the sale set aside by 
paying off the debt after the sale. (Lokur, J.) 
Laxman Govind v. Bhut Ashte Co-operative 
Credit Society. 48 Bom.L.R. 610=A. I. R. 
1947 Bom. 144=231 I.C. 131. 

BOMBAY LOCAL BOARDS ACT (VI OF 
1923), S. 19—“District Judge”—Judge of Chief 
Court of Sind — If District Judge—Application 
with reference to election of Local Board of Kara¬ 
chi district — Forum. 

A judge of the Chief Court of Sind is not a 
District Judge; in any case, he is not “the Dis¬ 
trict Judge” within the meaning of S. 19 (1) of 
the Bombay Local Boards Act. An application 
under S. 19 of the Act with reference to the elec¬ 
tion of a member of a Local Board held for the 
revenue district of Karachi, even though it may 
have taken place in the city or the taluka of 
Karachi, must be made to the District Judge of 
Hyderabad, and not to the Chief Court of Sind. 
(Thadani, J.) Elias Dadla Khan v. Mah- 
fooz Shah. I.L.R. (1946) Kar. 164=1946 
Sind (Rul.) 63=221 I. C. 646=A. I. R. 1946 
Sind 86. 
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-S. 72—Applicability and scope—Octroi— 

Nature and incidents of—Suit for octroi—Main¬ 
tainability by Local Board. [See Q.D. 1941- 
1945, Vol. I. Col. 554 ] District Local Board, 
Ratnagiri v. Shantaram. r.L.R. (1946) 
Bom. 712=A.I.R. 1946 Bom. 117. 

BOMBAY LOCAL FUND AUDIT ACT 
(XXV OF 1930), S. 13 (a)— Apphcation under 
—Jurisdiction to entertain—Chief Court of Sind. 

As the ( hiet Court of Sind is not a District 
Court, it has no jurisdiction to entertain an ap¬ 
plication under S. 13 (a). Bombay Local Fund 
Audit Act. ( Thadani, J.) In the matter of Mr> 
Osman Sumro. I.L.R. (1947) Kar. 164=A. 
I.R. 1948 Sind 89. 

BOMBAY MAMLATDARS COURTS ACT 
(II OF 1906), S. 18 (3)—Application—Kevi- 
sional application under S. 23—Application to 
bring on record legal representative of deceased 
party—Limitation—C. P. Code, O. 32—Appli- 

c?c°i n tit fSVr Q - D - 1941-1945, Vol. T, Col. 
ato.J Hafasji Irrahtm v. Mangai.girji. I L. 

!{ 94 P- Rom ' 005=224 I C. 306=1046 Bom. 
(Rul.) 2(b=A.I.R. 1046 Bom. 201. 

BOMBAY MEDICAL PRACTITIONERS’ 
ACT (XXVI OF 1938). S. 36 (c )~A/>flicabi- 

lYT-, 0 ! 1 rer > ,st( ”' c < 1 under S. 7 of Bombay 

Medical Act, 1012, and removed from register 

under S. 9 of that Act-If entitled to reaistra- 

from afflicatinn of Ss. 32 and 

34 —Right to. 

c, « ar from the structure of the Bombay 
Medical Practitioners’ Act (1038), (as also of 
the Bombay Medical Act (1012), that two classes 
ot practitioners are envisaged, vis., persons who 
are registered” and persons who are “entitled to 
registration,” or "entitled to be registered.” 
Every person who possesses the qualifications 
referred to S. 7 (2)' of the Act of 1012 is as 
a matter of status a person entitled to registra- 

oaV" KCr ,he Act Tl,e Ac,,i f° f 1012 and of 
1038 give persons “registered” certain privileges 

which are denied to the other class, i.e., those 

who are entitled to registration or entitled to be 

• person w,losc "anic has been struck 
off the Register under S. 0 of the Act of 1012, 

ration rC-rr" 1 P ?- SeSS, °" of t,lf scholastic qualifi- 

benefit of ‘-° rC '” Ktra,io " can claim (lie 

rfu tle exce Ption contained in S 36 (c) 

reg straHon”° f T' V 'V* » to 

be held that t," n : Cr " ,C 10,2 Art ' ; >nd it cannot 
rrn-cf U i ' y I' 10 renlova l of bis name from the 

has ,iccn deprived of that status ITr 

and H of re th X T Pt f r >m the application of Ss. 32 
and .34 of the Art of 1038. (Stone, C 1 Tokur 

nnd Gajendragadkar, J].) Emperor v Joseph 

T P T - R km 

]78_ 1947 Bom. (Rul.) 146—48 Cr f T ?n;— 

49 Bom.L.R. 6—A.T.R. 1947 Bom. 310 (F B) 

BOMBAY MONEY-LENDERS ACT 

° F 1947)> S * 2 ^ 9 )— “Loan”—Mean inn 
of— “By way of credit"-!/ restr!cfs ^ 

meamnq. inic 

A loan as defined in S. 2 (0) of the Bombay 
Money-Lenders Act rovers a loan which is 
secured as well as a loan wliirli is unsecured, and 
it is immaterial whether the lender advances the 
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money on security which fully covers the loan ad¬ 
vanced by him. In using the expression “by way of 
credit” in S. 2 (9) the Legislature has used an 
expression which is superfluous or unnecessary 
and that expression does not in any way affect or 
restrict the true meaning of “loan.” The ex¬ 
pression is not a restrictive expression at all in 
the context. ( Chagla , C .J . and Gajendragadkar p 
J.) Emperor v. Jhaverilal Maganlal. 51 
Bom.L.R. 991=4 D.L.R. (Bom.) 196=A I 
R. 1950 Bom. 119=51 Cr.L.J. 635. 
BOMBAY MUNICIPAL BOROUGHS ACT 
(XVIII OF 1925), S. 3 (15) ( e )— Public 
securities—Provident fund of municipal employees 
—Investment in debentures issued l/v Municipa¬ 
lity—If justified—Trust Act, S. 20. ' [See Q.D. 
1941-1945, Vol. I, Col. 555.] Ahmedabad 
Municipality v. Government of Bombay. 223 
I.C. 631=1946 Bom. (Rul.) 153=A.I.R. 
1946 Bom. 159. 

S. 3 (19) —“ Street”—Vacant or open plot 


» » - • V » V 

of land of private person—When “street. 

A vacant or open plot of land owned by a pri¬ 
vate party may be a “street” as defined by S. 3 
(19) of the Bombay Municipal Boroughs Act, if 
houses about on such vacant space, if it is used 
by persons as a means of access to an adjacent 
thoroughfare and the occupiers of the houses 
which abut on the plot have no right at all hours 
to prevent any one from using it as a means of 
access to the thoroughfare. {Davis, C.J. and 
l tiaaam, J.) Hyderabad Municipality v. Pana- 
lal. I.L.R. (1945) Kar. 301=222 I.C. 513= 
1946 Sind (Rul.) 120=A.I.R. 1946 Sind 10. 

S. 19 —Construetion and scope — Notice — 
Expiry of term of president—Delay in electing 
successor Effect —A T otice after expiry of term — 
Convening meeting to elect president from prior 
date—Legality of. 

S. 19 of the Bombay Municipal Boroughs Act 
only provides that after the term of office of a 
president has come to an end, and until the elec¬ 
tion of the successor takes place, the retiring 
president shall continue to discharge all the 
functions of the office of the president and to 
that extent, no doubt, his term of office shall be 
deemed to have been extended. The proviso to 
S. 19 (1) cannot be read as meaning that the 
term of office as president must he deemed to 
extend to and to expire with the date of the elec¬ 
tion of his successor or that, on that account, the 
successor can be appointed only as from the date 
of such election. But when the period or term 
has in fact expired, and he continues, until the 
election of his successor, to discharge the func¬ 
tions of the president because that office has not 
been validly filled up by election, it is not correct 
to hold that the successor can he elected only as 
from the date of actual election. Fie can be 
elected for the period commencing from the date 
next at ter the date on which the term of the 
retiring president expired, though until the elec- 
Uon the latter can continue to act as president 
and discharge the functions of that office. Hence 
a notice by the Collector convening a meeting to 
e ect a president for the period commencing from 
a date prior to the date of the notice (the date 
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next after the date of expiry of the term of the 
retiring president) is perfectly valid and a prima 
facie good notice. A meeting assembled in pur¬ 
suance of such notice is a duly convened meeting 
and is competent to proceed with the election. It 
cannot be held that the notice is illegal and there¬ 
fore the meeting has no right to proceed with the 
election. ( Tendolkar, J.) Yusuf v. Yishnu- 
prasad. 2 D.L.R. 581. 


- S. 34 (5) (b)— Applicability — Health 

officer appointed on probation—If protected — 
Assent of two-thirds of whole number of Coun¬ 
cillors—If necessary for removal from office . 

S. 34 (5) (b) of the Bombay Municipal 

Boroughs Act, requiring two-thirds of the whole 
number of Councillors for removing a health 
officer from service, applies only if the officer 
concerned has been appointed temporarily or per¬ 
manently. It cannot apply to one who has been 
appointed on probation. An officer appointed on 
probation holds office until the appointing authori¬ 
ty is able to come to a conclusion whether his 
work is satisfactory and whether he should be 
continued in service; till then he is holding his 
office at the pleasure of the appointing authority 
and his appointment can be terminated either by 
the efflux of time where a specified period has 
teen fixed for probation or by the fixing of a 
date after probationer enters upon the office. The 
probation given to temporary and permanent 
health officers by S. 34 (5) ( b ) does not there¬ 
to an officer or probation. ( Machhn and Rajadh- 
yoksha, JJJ ) Bhaskar Wable v. Nasik City 
Municipality. I.L.R. (1946) Bom. 1010=48 
Bom.L.R. 604=A.I.R. 1947 Bom. 78=230 1. 
C. 77=1947 Bom. (Rul.) 228. 

Ss. 78 and 82 —Construction and scope — 
A ssessmeni list — C orrec tio n — Effect—Corrected 
2%st—Retrospective effect■—Tax .for years before 
the year in which correction is made -Liability 
Jor—If arises on correction. 

The owner or occupier of a building in a 

borough municipality is not liable to pay tax 

lor the years in which it was not included in the 

assessment list. Under S. 78 of the Bombay 

Municipal Boroughs Act, the preparation of the 

assessment list is essential to the arising of the 

liability to tax, and only those properties which 

are included in that list are liable to pay tax as 

set^ out therein. In the case of a mistaken 

omission of property from the assessment list, 

the correction including only on the first day 

the current official year, if the building or 

property to be taxed was in existence before 

the beginning of that year; i.e., 1st April of that 

year, and it has no retrospective effect so as to 

entitle the municipality to levy tax for the prior 

years in which the property was not included in 

tbe assessment list. The corrected list must be 

deemed to have come into force on the 1st of 

April of tfie year in which the correction is made 

not earlier. ( Lokur, J.) Municipal 

Borough, Sholapur v. Governor-General in 

Council. 49 Bom.L.R. 752=A.I.R. 1948 Bom. 

145. 
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— ;Ss. 80, 81, 82 and 84— Scope and effect of 
—Revised assessment list-—When become effec- 
hvc—Liability to tax—If arises on ltf April or 
after disposal of objections and amendments and 
final assessynent list only. 

S. 84 (1) of the Bombay Municipal Boroughs 
Act contemplates (1) preparation of an assess¬ 
ment and (2) complete revision of an assess¬ 
ment list once in every four years. S. 84 (2) 
shows that the provisions of Ss. 80, 81 and 82 
are to be applied every year as though a new as¬ 
sessment list has been completed at the commence- 
ment of the official year, 1st April. S. 84 
(^) therefore applies both to an annual assess¬ 
ment list as well as to a revised assessment list 
prepared once in every four years; so that an 
annual assessment list or a revised assessment list 
becomes effective at the commencement of the 
offiaal year, t.e., 1st April, S. 84 cannot be con¬ 
strued as meaning that the assessment list or 
revised assessment list becomes effective only 
after it is made final, that is to say, after the 
objections are considered and amendments made 
as contemplated by S. 81 (3) ( c ) and after the 

Tu an r a fr eal 0r revlsion ' if any. under S. 
a U ‘*i j "ability to pay arises on the 1st of 

Apnl ,? nd Tl0t after the objections are considered 
and disposed of and a final assessment list is 
made Tue liability to pay the tax arises in¬ 
dependently o. the objections or of the disposal 
of the objections (23 Bom.L.R. 48, Dist, (Sen 
and Dixit, //.) Subbappa Mallappa v. P. L 

I L R - (1948) Bom. 786=A.I R* 
1949 Bom. 119=50 Bom.L.R. 701. 

- -S. 110— Jurisdiction—Order by Magistrate 

Revision in High Court—Civil or Criminal—C 

P. Code, S. 115— Cr. P. Code, S. 4 35. 

An application in revision, made against an 

order of a # Magistrate, under S. 110 of the 

Bombay Municipal Boroughs Act (1925), lies to 

the High Court on the civil side and not on the 
criminal side. 

A Criminal Court may be constituted as a 
Court designate and civil jurisdiction may be 
conferred upon that Court. If the Criminal Court 
exerases that^ jurisdiction, it is not necessarily an 
inferior criminal Court within the meaning of 
the Cr. P. Code,^ when a right of revision is 
given from a decision of such a Court, then that 
revisional application is civil in character and 

?li C nT a; ' T | h D SpeciaI Jurisdiction under 
110, Municipal Boroughs Act, is of a civil 

nature and therefore the revision application is 

one on the cm! side. 43 Bom. 607, disappr.; 

9 Bom L.R 1347; 30 Bom.L.R. 1084 ; 41 

937 >. f oil- (Chag la, C.J., Bavdekar 

V * D’Monte v. Bandra 
Borough Municipality. 5 D.L.R. (Bom.) 125 

~4 AJ CnD 3 5 7= A .L R . 1950 Bom. 397= 
52 Bom.L.R^ 537 (F.B.). 

1 * 78 —Construction of—Sanction to 

prosecute—Power to grant—Standing Committee 
Rower of—Sanitary Committee having power 
under rule—Effect of on power of Standing 
\.ommitte>. 

The Standing Committee of a Municipality is 
competent to sanction a prosecution for a contra- 
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vention of S. 178 of the Bombay Municipal 
Boroughs A'. 1 , in view of the power *0 sanction 
prosecutions given to it under S. 200 of 1 he Act. 
The fact that under S. 58 (a) a Municipality has 
framed a rnh by which the Sanitary Committee 
has been declared to be the controlling and exe¬ 
cutive committee in matters of the particular de¬ 
partment docs not take away the power of the 
Standing Committee. Both the Standing .Com¬ 
mittee and the Sanitary Committee would be com¬ 
petent in such a case to sanction the prosecution. 
37 Bom.L.R. 184, ref. (Bavdekar and Chainini, 
JJ.) Emperor v. Khuma Arjun. 51 Bom.L.R. 
850=A.I.R. 1950 Bom. 75=5 D.L.R. (Bom*) 
29=51 Cr.L.T. 404. 

-S. 206— Applicability—“Anything done or 

purporting to have been done in pursuance of this 
Act"—Deposit with Municipality under contract 
made by private party—Forfeiture by Municipali¬ 
ty—Suit by private, party for recovery --// cover¬ 
ed by section. 

When a Municipality has obtained powers un¬ 
der a Municipal Act to enter into a contract, the 
exercise of their power to enforce the contract 
is not an act “done iin pursuance of" the Municipal 
Act, for purposes of S. 206 of the Bombay 
Municipal Boroughs Act. Such an act. is done 
in pursuance of the contract. S. 206 lias to be 
strictly construed, as it constitutes a restriction 
on the ordinary rights of litigants. The for¬ 
feiture by. a Municipality of a deposit made to 
it under a contract with it which the Municipality 
is empowered to enter into, but is not under any 
statutory obligation to do, is not an act falling 
within the ambit of the section. Hence a suit 
by a private individual to recover the amount de¬ 
posited by him under a contract and forfeited by 
the Municipality is not a suit to which S. 206 
applies. ( Chagla, Bavdekar and Gagendragod- 
kar, JJ.) Municipal Borough of Ahmedabad v. 
Jayantilal Chhotalal. I.L.R. (1047) Bom. 
841=49 Bom.L.R. 724=A.I.R. 1948 Bom. 98 
(F.B.). 

-S. 206— Applicability—Anything done or 

purporting <to have been done in pursuance of the 
A ct—M caning . 

There is no warrant for the view that the ne¬ 
cessity for notice of suit under S. 206 of the 
Bombay Municipal Boroughs Act is limited to 
particular kinds of suits according to the relief 
claimed. 

Where under an agreement with a Municipal 
Borough a person is allowed to occupv certain 
plots ot municipal land for residential purposes 
but in pursuance of a 1 own-planning scheme, the 
Municipal Borough gives notice to quit, and sub¬ 
sequently after an application by the applicant 
for a reconsideration of the matter, the Munici¬ 
pal Borough passes a resolution that the permit- 
holder (occupant ) should be evicted in accordance 
with the notice already given, and communicate 
the same to" the occupant, it must he held that 
the notice, the resolution and the subsequent 
communication sent 1o the occupant are all acts 
done or purporting to be done within the mean¬ 
ing of S. 206 of the Act. Hence a suit by the 
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aggrieved occupant for an injunction restraining 
the Municipality from evicting him requires 
notice of suit as required by S. 206, and the 
omission to give the notice bars the suit. (Sen 
and Weston, JJ.) Vithoba Babaji Narote v . 
Sholapur Municipality. I.L.R. (1947) Born* 
94=48 Bom.L.R. 804=A.I.R. 1947 Bom. 24L 

S. 206 — Scope—Strict compliance— 
Necessity—Poona City Municipality Octroi 
Rules, R. 11 — Construction —“ Officer in charge of 
the work”—Refund of duty paid—Conditions of 

Notice addressed to Octroi Superintendent _ 

Validity—“A ct complained of”—Meaning- 

Levy of Octroi or refusal to refund. 

R. 11 tIie Poona City Municipality's Octroi 
Rules provided, inter alia, that in respect of 
goods declared at the time of their import to be 
required in fulfilment of a specified contract with 
a public authority, the refund shall be made to the 
credit of the public authority or to the contractor, 
if he has paid the duty, subject to the conditionsr 
(1) that such goods shall have vested in such 
public authority; and (2) that a certificate to 
that effect signed by the officer in charge of the 

work to which such contract relates shall have 
been produced. 

The plaintiffs who were contractors agreed to 
supply tents to the Stores Department of the 
Government of India in 1940-1941. They did 
business in Poona, but their contracts were for 
the supply of tents at the Kirkee Arsenal. They 
imported goods within the municipal limits of 
Poona City and after making tents out of such 
goods, delivered them to the Supply Pepartment- 
of the Government of India. While the raw 
materials were being imported they had to and 
did pay Octroi duty and thereafter they submitted 
a claim for refund, producing a certificate signed 
by the officer in charge of the Kirkee Arsenal.* 
After protracted correspondence between the 
Octroi Superintendent of the Poona City Munici¬ 
pality, the plaintiff served a notice on the 
Superintendent under S. 206 of the Bombay 
Municipal Boroughs Act, and filed a suit within 
six months thereof. 

Held: (1) that the rule made no reference as 
regards the form of the goods after they were 
imported within the city, and it was therefore 
not necessary that the form should have remained 
exactly the same before they were vested in a 
public authority. So long as the goods were 
required for the fulfilment of a specified con-* 
tract with a public authority, the requirements of 
the rule were satisfied, and the rule did not re¬ 
quire that the goods which ultimately vest in a 
public authority should remain precisely in the 
same form in which they were imported; 

(2) that the expression “certificate signed by 
the officer in charge of the work to which the 1 
contract relates,” in the rule must mean the certi¬ 
ficate of the person who was to take delivery* of 
the tents supplied by the plaintiffs, and that officer 
was obviously the officer in charge of the ordnance 
depot at Kirkee; and therefore the certificate 
signed by the officer in charge of the IGrkee 
Arsenal was a sufficient compliance with the 
rule; ’ 
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. (3) that “the act complained of” in S. 206, 
of the Bombay Municipal Boroughs Act, was not 
the payment of Octroi duty by the plaintiffs, 
but the refusal on the part of the Municipality to 
refund the duty paid under the Refund Rule, 
which was the cause of action.' The suit being 
within six months of the date of the refusal to 
refund was in time; 

(4) that the notice given to the Octroi Superin¬ 
tendent was not a valid notice; the notice should 
be given to the chief officer of the Municipality, 
as the requirement of the section should be strictly 
complied with; and even if the Octroi Superinten¬ 
dent had ultimately brought the notice to the at¬ 
tention of the Chief Officer, the address addressed 
to the Superintendent and not to the Chief Offi¬ 
cer was not a valid notice on which the plaintiffs 
would be entitled to file suits. ( Rajadhyaksha 
and Chainani, JJ.) K. M. D. Thackersey & 
Co. v . Poona City Municipality. 5 D.L.R. 
Bom. 192. 


BOMBAY PLEADERS ACT (XVII OF 
1920), Ss. 3 and 4—Pleader removed from prac¬ 
tice for misconduct and sanad cancelled subse¬ 
quent readmission to practice—Procedure—Form 
of order to be made—Issue of new sanad bearing 
date of such issue. [See Q.D. 1941-1945, Vol. 1, 
Col. 565.] Laxman Ganesh Raste, In re. IK 
R.B. 137. 

BOMBAY PREVENTION OF GAMBLING 
ACT (IV OF 1887), Ss. 5 and 6 —Jurisdiction 
—Magistrate issuing warrant under S. 6— Compe¬ 
tency Jo try offence. 

It is wrong in principle that a Magistrate who 
issues the warrant under S. 6 of the Bombay 
Gambling Act should be the same judicial autho¬ 
rity who should try the accused who has the right 
to challenge the propriety off the warrant. A trial 
of the accused by such a Magistrate is therefore 
vitiated and the conviction at such trial should 
m > consequence be set aside. ( Changla and 
Cajendragadkar, JJ. ) Emperor Valli Maho¬ 
med Sheik Mahomed. 49 Bom.LtR. 618=A.I. 

1948 Bom. .72=48 Cr.L.J. 1001=I.L.R. 
(1947) Bom. 559. 


T "—S. 6 — Construction—Duty of magistrate 
issuing warrant for search — V/ arrant not issued 
on complaint or information on oath and not in 
Proper form — Effect—Presumption under S. 7— 
If can he raised. 


* S. 6 of the Bombay Prevention of Gambling 
Act must be construed strictly, because S. 7 
gives to an arrest and seizure under it an opera¬ 
tion different from that of the general presump- 
hon of innocence in criminal cases. A warrant 
for search has to be drawn up by the magis¬ 
trate in a particular form after a complaint or 
information • was given on oath. A magistrate 
issuing the warrant must take care to see that a 
Proper, from is used and if he has to use any 
other form (e.g., one under S. 96, Cr. P. C.'), 
he must make the necessary corrections so as to 
comply with the requirements of S. 6. If this 
? n °t done, and if the warrant is not in proper 
tortn and is issued without affy complaint or 
formation on oath, the presumption under S. 
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6 will not arise. ( Lokur and Dixit, JJ.) Em¬ 
peror v. Pokka Kuslappa. 230 I.C. 424=; 1947 
Bom. (Rul.) 256=48 Cr.L.T. 644=49 Bom.L.R 
150=A.I.R. 1947 Bom. 329. 

-S. 6— Scope—Warrant—Conditions for and 

contents of—Information or complaint in writing 
—If necessary—-Warrant, if should show that in¬ 
formation on oath was given. 

S. 6 of the Bombay Prevention of Gambling 
Act does not require that information should be 
given in writing. All that the section requires is 
that there should be a complaint or information 
on oath, and that may either be oral or in writing. 
Nor is it necessary that it must appear -in the 
warrant itself that a complaint or information 
was given on oath. ( Lokur and Dixit, JJ.) Em¬ 
peror v. Pokka Kuslappa. 230 I.C. 424—1947 

o OI ^a (R a U 1 ;V 56 “ 48 Cr - L -J- 644=49 Bom.L. 

R. 150=A.I.R. 1947 Bom. 329. 

;Ss. 6 and 7 —Scope and effect of — Pre¬ 
sumption orising under—Value and weight of 

The combined effect of S. 6 («) (a) and 

S. 7 of the Bombay Prevention of Gambling Act 
is to create a wholly artificial method of proof, 
i.e in cases in which entry is effected by an officer 
duly authorised, he having “reason to suspect’* 
that the place entered is a common gaming house, 
and m which an instrument of gaming is found 
on his entry taking place; the seizure of such 
instrument shall be, “until the contrary is proved” 
evidence that the place is “used as a common 
gaming house and that the persons found therein 
were present for the purpose of gaming.” Though 
the result is that all the persons found therein are 
guilty of an offence under S. 5 of the Act until 
the contrary is proved, yet in the absence of 
something more, the artificial method of proof 
does not extend to making any one of them or 
anyone else guilty of an offence or liable for the 
penalties imposed by S. 4. (Stone, C.J. and 
Lokur, /.) Emperor v. Mahomed Dawood. 
49 Bom.L.R. 603=A.I.R. 1948 Bom. 67=48 
Cr.L.J. 1002 (2). 

-(as amended in 1936), S. 6 —“Specially 

empowered”—Meaning of—“Spedally” empowered 
and " generally” empowered—Distinction. 

The expression “specially empowered” in S. 6 
of the Bombay Prevention of Gambling Act means 
empowered by name or by virtue oF holding a 
particular office. When a class of officials is 
invested with powers to try certain offences or 
to do certain functions, they are “generallv em¬ 
powered,” but if any persons are so empowered 
by name or by virtue of their officers, they are 
said to be “specially empowered.” ( Stone,'C.J. 
and Lokur, J.) Emperor v. Savlaram Kashi- 
nath. 49 Bom.L.R. 798=A.I.R. 1948 Bom 
156=49 Cr.L.J. 165. 

-S. 6 —Warrant under—Conditions of le¬ 
gality—Validity—If to he proved—Warrant, if 
should show on its face that conditions have been 

fulfilled—Statement in warrant .to that effect _ 

Presumption. 

It is not essential that a warrant issued under 
S. 6 of the Bombay Prevention of Gambling Act 
shbuld show on the face of it that the conditions 
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precedent required by the statute have been com¬ 
plied with; where the warrant, however com¬ 
mences with a preamble that the conditions re¬ 
quired had been fulfilled, it has to be presumed 
that the officer issuing the warrant has discharged 
his duty correctly, having regard to the provisions 
of illustration ( e ) to S. 114, Evidence Act; anJ 
unless that presumption is rebutted by evidence 
contra, the Court may act on the basis of the 
•warrant being legal; it is not necessary that there 
should be evidence adduced by the prosecution to 
prove that the requirements of proviso to S. 6 of 
the Act have been fulfilled. {Slate, C. /. and 
Lokur, J .) Emperor v. Savgap\m Kshinath. 
49 Bom.L.R. 798=A.I.R. 1948 Bom. 156=49 
Cr.L.J. 165. 

- S. 6, Proviso — Scope—Fulfilment of re¬ 
quirements of—If condition precedent to legality of 
search warrant. 

Before a search warrant can issue under S. 6 
of the Bombay Prevention of Gambling Act, the 
requirements of the proviso in that section must 
have been fulfilled, that is to say, the officer is¬ 
suing the warrant must be satisfied, upon any 
complaint made before him on oath and upon mak¬ 
ing such inquiry as he thinks necessary, that thert 
are good grounds to suspect that the house, room 
or place in question is being used as a common 
gaming house. That is a condition precedent, and 
unless it is complied with or fulfilled, the warrant 
would be ultra vires. (Stone, C.J . and Lokur, J .') 
Emperor v. Savlaram Kashinath. 49 Bom.L. 
R. 798=A.I.R. 1948 "Bom. 156=49 Cr.L.J. 
165. 

- S. 7 —Construction and scope—Finding of 

marked currency twtes—If sufficient to raise pre¬ 
sumption of •place being common gaming house 
or persons present being there for gaming — Evi¬ 
dence of bogus punter—Value of. 

The finding of a marked coin or a marked cur¬ 
rency note cannot lead to the presumption of the 
coin or note being an instrument of gaming or 
the place being a common gaming house under S. 
7 of the Bombay Prevention of Gambling Act. 
If it is found as a fact that any marked note or 
coin has in fact been used as means of gaming, 
that particular coin or note can then be taken as 
an instrument of gaming. The evidence of a pun¬ 
ter to the effect that the note or coin was in fact 
used for gaming is not of much value unless cor¬ 
roborated by independent evidence, he being an 
accomplice. The evidence of one bogus punter 
cannot lx? regarded or used as corroboration of 
another; nor can the finding of the marked coin 
or note be regarded as corroboration of the bogus 
punter’s evidence. 

What S. 7 really means is that where there was 
found in a raid an instrument of. gaming, or 
something which in the Court's opinon was rea¬ 
sonably suspected to be an instrument of gam¬ 
ing, though it could not definitely be proved to be 
so, then the presumption would arise, and the 
"burden is thrown upon the accused of proving 
that the suspected thing was not an instrument, of 
gaming. That is the right construction to be put 
upon ,S. 7. (Sen and Gajetidragadkar, JJ .) i 
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Emperor v. Hormazdyar A. Irani. I.L.R. 
(1948) Bom. 199=50 Bom.L.R. 163=A.I.R. 
1948 Bom. 250=49 Cr.L.J. 362. 

- S. 7— Presumption — Raising of — Facts to 

be proved before. 

Before a presumption under S. 7 of the Bombay 
Prevention of Gambling Act can be drawn, two 
things must be proved: (1) search of the premises 
and (2) the arrest of the persons found on the 
premises; these have to be proved by the evidence 
ot the magistrate who issued the search warrant, 
if he has issued it in his own name aid searched 
the place himself. (Davis C.J. and Thcdani , /.) 
Emperors. Chabaldas. I.L.R. (1946) Kar. 174 
=228 I.C. 170=48 Cr.L.J. 109=A.I.R. 1947. 
Sind 112=1947 Sind (Rul.) 26. 

- S. 7— Presumption—Rebuttal — Gambling on 

Satam day— Offence. 

A presumption which may be raised under S. 

7 of the Bombay Prevention of Gambling Act 
must be held to be rebutted when the occasion for 
the gambling in question is the Satam day, a sacred 
day which the rich and poor alike celebrate by 
gambling with cards or dice. ( Davis, C.J. and 
Thadant, J.) Emperor v. Chabaldas. I.L.R. 
0946) Kar. 174=228 I.C. 170=48 Cr.L.F. 109 
=A.I.R. 1947 Sind 112=1947 Sind (Rul.) 26. 
-S. 7—Presumption under—Nature and ex¬ 
tent of—Rebuttal—Burden of proof. [See Q.D. J 
1941-1945, Vol. I, Col. 566.] Emperor v. Chi- 
manlal Sankalchand. 1946 Bom. (Rul.) *0= 

47 Cr.L.J. 109. 

BOMBAY PREVENTION OF HINDU 
BIGAMOUS MARRIAGES ACT (XXV OF 

1946)— Scope—If ultra vires. 

The Bombay Prevention of Hindu Bigamous 
Marriages Act is not ultra vires the Provincial 
Legislature or invalid. As far as marriage and 
divorce arc concerned, the power is given to both 
the Central and Provincial Legislature to legis¬ 
late about those subjects, and the Provincial Le¬ 
gislature has the right to modify the Hindu Law 
to the extent that it applies to the province. 
(Cltagla, C.J. and Bgvadekar, J .) Emperor v. 
Atmaram Narayan. I.L.R. (1948) Bom. 631= 
50 Cr.L.J. 147=A.I.R. 1949 Bom. 71=50 Bom. 
L.R. 576=3 D.L.R. (Bom.) 87. 

-S. 5— Applicability—Second marriage al¬ 
leged to be bigamous—If to be valid marriage — 
Going through form of marriage—Sufficiency to 
constitute offence. 

In order to constitute an offence under S. 5 of 
the Rombay Prevention of Hindu Bigamous Mar¬ 
riages Act (1946) of contracting a second marriage 
when the husband had another wife living, it is 
not necessary that a valid second njnrriage should 
be solemnised. It is enough if the parties accused 
of bogamous marriage go through a form of 
marriage when the first marriage is still subsisting. 
(Chagla, C.J. and Bhagivati, J.) Empf.ror v. 
Manht Hanumant Naik. I.L.R. (1948) Bojn. 
412=50 Bom.L.R. 379=3 D.L.R. (Bc*n.) 49= 
A.I.R. 1948 Bom. 374=49 Cr.L.J. 685. 

-S. 9—Scope—If controls, S. 198, T. P. 

Code—Offence of bigamy under S. 5 of Bombay 
Act, made offence under S. 494, I. P. Code — 
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Cognizance of—Complaint by person aggrieved—- 
Necessity. See Cr. P. Code, S. 198. 50 Bom. 
L.R. 379. 

BOMBAY PRIMARY EDUCATION ACT 
(IV OF 1923), S. 8 (2) and proviso (b)— 

Construction—Allowances payable to teachers at 
tune of transfer of employment to local authority 

Power of local authority to discontinue or 
abolish. 

So far as the terms and conditions of the em¬ 
ployment of the primary teachers taken over and 
employed by the local authorities under S. 8 (1) 
of the Bombay Primary Education Act are con¬ 
cerned, they are really meant to be absolutely safe¬ 
guarded to them and not to be touched at all in 
spite of the general provision contained in S. 8 
(2) except in the manner laid down in proviso 
( b ) to S. 8 (2). The scale of allowances allow¬ 
ed to these teachers are a part of the terms on 
which they were employed by the Government, 
and the local authorities would be bound by these 
terms and conditions and no alteration could be 
effected unless such alteration came within the 
provision in S. 8 (2) and proviso ( b ) and un¬ 
less the scale of such allowances was altered by 
the local authorities after the sanction of the 
Provincial Government in that behalf. 

The word “alter” in proviso ( b) can never 
mean or include abolition, extinction or efface- 
ment; it can only mean “to modify”. S. 8 (2) 
and proviso ( b ) thereto should therefore be read 
as laying down that there is no absolute power 
in the local authority stepping into the shoes of 
the Government to discontinue the allowances 
Which were payable to the teachers at the time 
of the transfer of their employment from ;he 
Government to the local authority and that the 
only thing open to the local authority to do is to 
a ter or revise or change the scales of pay and 
allowances applicable to those teachers at the time 
when they were taken over and employed by 
them with the sanction of the Provincial Govern¬ 
ment,. but not in a manner so as to involve the 
abolition or extinction or discontinuance thereof. 

(Bhagwati and Dixit, JJ.) District Local 
Board, Jalgaon v. Krishna Sakharam. I.L. 
R. (1949) Bom. 646=51 Bom.L.R. 746=4 D.L. 
R. (Bom.) 170=A.I.R. 1950 Bom. 18. 

Bombay prize competition tax 

ACT (XI OF 1939), S. A — Discretion of Col¬ 
lector-Exercise of—Issue of licence—If compul¬ 
sory—Power to refuse licence. 

S. 4 of the Bombay Prize Competition Act does 
not provide for the issue of any licence by the 
Collector; but there is implied and assumed in S. 
4 a power on the part of the Collector to issue a 
licence. This power is discretionary, and is not 
coupled with a duty in the sense that the Col¬ 
lator is bound to exercise the power in favour 
of an applicant if he complies with the conditions 
la *d down. There is no obligation on the Collec- 
. r » on the face of the language used in S. 4, to 
]ssue a licence in favour of an applicant. The 
• po ^ er & rant a licence also carries with 
1 Tif impliecJ ,P°wer to refuse to grant a licence. 

A ne discretion to be exercised is a discretion 

Q.* D • 35 
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of the Collector himself. He is the person nomi¬ 
nated by the Legislature for the purpose. It has 
to be exercised properly, free from anv caprice 
or arbitrariness. (Chap la , C.J. and Gajendra - 
gadkar, J .) Y. R. Parpfa v. Chamarbag- 
walla. 4 D.L.R. (Bom.) 9=A.I.R. 1949 
Bom. 109=50 Bom.L.R. 728. 


-S. 10 (4)— “In the public interest”—Inter¬ 
pretation of. 

The expression “in the public interest”, in S. 
10 (4) of the Bombay Prize Competition Act* 
cannot be read as ejusdem generis with what is 
contained in suh-cls. 1, 2 and 3 of S. 10. (Chagla 
C.J. and Gajendragadkar, J.) Y. R. Farit\ 
Chamarbagwalla. 4 D.L.R. (Bom.) 9=A I R* 

( 1949 Bom. 109=50 Bom.L.R. 728. 

BOMBAY PROHIBITION ACT (XXV OF 

?^ 49), j S Vao i 1 *— Scope—If controlled by Ss. 260, 
261 owrf 262, Cr. P Lode—Trial of offence under 
. Oj (f) of Bombay Act summarily by Magis¬ 
trate not empowered under Cr. P, Code—Lega - 

hty Sentence of imprisonment exceeding three 
months—Legality. 

. S. 116 of the Bombay Prohibition Act deals 
only with the mode of trial of offences under the 
Act and does not curtail the ordinary powers of 
Magistrates to take cognizance of and try offences. 
It authorises all Magistrates to follow the sum¬ 
mary procedure while trying offences under the 
Act, whether or not they are empowered under S. 

Cr. P. Code, to try cases in a summary 
manner. S. 262 (2), Cr. P. Code, will not ap- 
ply in such cases. An offence under S. 65 (f) 
of Bombay Act XXV of 1949 can therefore be 
! tried summarily not only by Magistrates who are 
! empowered under Ss. 260 and 261 of the Cr. P. 
Lode,. but by any Magistrate who would be com- 

?hTrJ° Under the second schedule to 

a -,P he Ma ? istrat « empowered under Ss. 
261 Cai V ho J w . ever try summarily only 
the offences mentioned in those sections, but they 

cannot try any other offences in a summary man- 
r ; p th l-K Wer ‘° t . ry summarily offences under 

bv fhe ^ lT^ Ct 'a glV6n n0t ty the Code but 

by the Prohibition Act itself, in S. 116. A 
Prnh'- S l!v te tr a in§ - an ofFence under the Bombay 
T s ntence nl ^ C ° mPetent ™ard 

a sentence of imprisonment for a term 
exceeding three months and his power to 

bv S 26 ? r ? rtaded or tak «> away 

254 ref Jf * Code. 52 Bom. 

PEROR Cl. Narji Bhalji. 52 Bom L r Vi-a t 
R- 1950 Bom. 273=51 Cr.Lj! 1303. A ' L 

S URES A A r T P ^r B r L ,I£ SECURITY MEA- 

pr 00 f _ Order f1947), S. 2— Burden of 

on detenu in °t ^ et f ntl0 V,, re 9ular in form—Onus 

0n \\n! enU t0 s ^ ow invalidity. 

Public 6 ^* 3 " ? / d \ r r° f detent! °n under the Bombay 

• of form tbe rity ^ eaSUreS Act is re S ,,!ar ^int 
show that It • 0nas ’'l. cast on tbe person detained to 

■STrith! A f n ° 0rdcr w!thin tbe '^can¬ 

ing of the Act either because the mind of the de- 

ta o n r 5 hera h ° nt J, had , not been applied to the mat- 
‘ tul J becau se the order was made mala fide • and 
the onus unquestionably is a heavy one. ( Desai 
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J .) Hirji Shivram Vyas v. Commissioner of 
Police . 50 Bom.L.R. 210=A.I.R. 1943 Bom. 
417=49 Cr.L.J. 579=3 A.I.Cr.D. 311=4 D.L. 
R. (Bom.) 75. 

-Ss. 2 and 3— Contents of order and state¬ 
ment—Omission of place of activities of detenu 
— Effect—If invalidates order of detention. 

One tiling which the authority making an order 
of detention under S. 2 of the Bombay Public 
Security Measures Act has to apply its mind to, 
is the question of its jurisdiction. The place 
where the detenu is alleged to have been acting 
in any of the manners mentioned in the section is 
thus important, and this is one of the particulars 
which is required to he stated in the detention 
order and the statement of grounds under S. 3 
of the Act. Where, therefore, the place of the 
detenu's activities is not mentioned either in the 
order under S. 2 or in the statement of grounds 
under S. 3, or even in the affidavits filed by the 
authority in Court such omission is fatal, as it 
indicates that the question of the place was not 
present in the mind of the authority which made 
the detention order when it made the order, 
and the order must therefore be held to be 
neither valid nor justifiable in law. ( Sen and 
Jahagirdar, JJ.) Pandurang Govind Piiatak, 
In re. I.L.R. (1948) Bom. 426=50 Bom.L.R. 
446=3 D.L.R. (Bom.)* 55=A.I.R. 1949 Bom. 
84=50 Cr.L.J. 199. 

-Ss. 2 and 3 — Grounds of detention — Duty 

to set out accurately and with care and caution — 
Error in grounds showing want of care and cau¬ 
tion—Effect—Validity of order of detention. 

The detaining authority has such wide powers 
given to it under the Bombay Act VI of 1947, 

• that the Court, where it is left with any discre¬ 
tion at all to investigate the grounds given for 
the detention, must do so vigilantly in order to 
find out whether the degree of care and caution 
exercised by the detaining authority is such as 
the law requires. The authority need give no 
particulars and need state no facts, taking refuge 
behind public interest and behind the language 
of Ss. 2 and 3 of the Act. But when the 
authority gives grounds which he is bound to 
give under S. 3, he must take meticulous care to 
see that they are stated with absolute accuracy. 
What matters is not so much the accuracy or 
the nature and extent of the error, but the state 
of mind of the detaining authority. If the state 
of mind discloses that he has been casual in Ins 
approach and that he has not appiied his mind 
to the matter with that diligence which is neces¬ 
sary when the liberty of a subject is taken away, 
the Court will certainly interfere and will set 
the detenu at liberty. When there L an error 
which is by no means trivial and which shows 
want of due care and caution on the part of the 
detaining authority, the order of detention must 
be held to be illegal and the detenu set at liberty. 
( Chagla , C.J. and Gajen'hagadkar, J. ) Shoilen 
Dey. In re. I.L.R. (1948) Bom. 651=50 33om. 
L.R. 596=A.I.R. 1949 Bom. 75=50 Cr.L.J. 
173. 
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-S. 2— “Is acting ”— Acts done two months 

before date of order—If can form basis of order 
of detention. 

The expression “is acting” in S. 2 of the 
Bombay Public Security Measures Act refers to 
a period which could reasonably be regarded as 
present and not past, and acts done in the ap¬ 
proximate and immediate past may be taken as 
legitimately forming the basis of an order of 
detention. A period of two months prior to the 
date of the order cannot be considered to be out¬ 
side the scope of the expression is acting. (Sen 
and Jahagirdar, JJ.) Moinuddin Audullamia. 
Koreishi, In re. 50 Bom.L.R. 579=A. I. R. 
1949 Bom. 86=50 Cr.L.J. 202. 

- S. 2 — Jurisdiction — Order under — Omis¬ 
sion to state place of activities of detenu—Effect 
— Defect—When fatal—Place mentioned in com¬ 
munication under S. 3— Sufficiency. 

An order under S. 2 of the Bombay Public 

Safety Measures Act must make it clear that the 

basis for taking action is the satisfaction of the 

District Magistrate or other authority making the 

order that the detenu is acting in a manner 

prejudicial, etc., of the Province or any part 

thereof. The omission to state the Province or 

part of it, that is, the place of the activities of 

the detenu, is a defect. But the defect is not 

fatal, if the order commun : cating the grounds 

undcr S. 3 specifies the place within the Province 

in which the detenu engages in his ac L ivities. In 

such a case the defect of omission of the place in 

the order under S. 2 is a mere technical one. 

(PafadJiyaksha and Jahagirdar , JJ.) Kkishnaji 

Gopal Brahme, In re. 50 Bom.L.R. 175=A. 

I.R. 1948 Bom. 360=48 Cr.L.T. 524. 

• 

- Ss. 2 and 3— Order of detention — Court's 

power to go behind—Falsity of fact stated in 
Effect—Right of detenu to prove falsity of fact 
stated. 

In the case of an order 01 detention under the 
Eombay Public Security Measures Act, the Court 
in suitable cases has power to go behind the order, 
if it is ex facie good, and enquire into the truth 
of the information on which the detaining authori¬ 
ty has acted. Ordinarily, where the Court is 
satisfied that the facts and materials before the 
detaining authority were considered by him and 
that they were such as could lead to his satis¬ 
faction in the sense required by S. 2 of the 
Act, the Court will not go behind the order, but 
where a fact relied on, is found to be false differ¬ 
ent considerations will arise. The detenu can 
legitimately rely on the statement of grounds and 
particulars furnished to him under S. 3, in order 
to show that a fact alleged is false. For that 
purpose he is allowed to rely on his own affidavit 
and the affidavits of persons acquainted with the 
facts (Sen and Jahagirdar, JJ.) Moinuddin 
Annur.T.AMiA Koreishi, In re. 50 Bom.L.R. 579 
=A.I.R. 1040 Bom. 86=50 Cr.L.J. 202. 

-S. 2 —Order under—Sufficiency of grounds 

for or propriety — Pozver of Court to. consider or 
question. 

So long as the authority making an order under 
S. 2 of the Bombay Public Security Measures- 
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Act purports to observe all the requirements of 
the law and applies its own mind to the facts of 
the case, and makes the order that it is satisfied 
that the person in question is acting in a manner 
prejudicial to the public safety, the maintenance 
of public order or the tranquillity of the Province 
or any part thereof, the Court will not sit in 
judgment over. the propriety or wisdom of the 
order; and it is not open to the Court to question 
the decision of the authority making the order. 

( Rajadhyaksha and Jahagirdar, JJ.) Krishna ji 
Gopal B rah me, In re. 50 Bom.L.R. 175—A. I. 
R. 1948 Bom. 360=49 Cr.L.J. 524. 

-- ;Ss. 2 and 3— Powers of Court — Order of 

detention — Grounds—Validity or sufficiency — 
Power of Court to scrutinise—Sufficiency of 
grounds set out — Court’s power to interfere with 
detaining authority’s discretion. 

The Court, when considering and examining the 
grounds set out in a detention order under S. 2 
of the Bombay Public Security Measures Act, 
must, invariably keep in mind the fact that the 
Act is a special Act investing the executive with 
very large powers and must therefore be construed 
narrowly and in favour of the subject. At the j 
same time, if an order falls within the four cor- ' 
ners of the Act, the Court is in duty bound to 
give force to the Act. In so far as the grounds 
mentioned are within the ambit of the Act and 
are sufficiently clear and in consonance with the 
prescribed sections as regards facts and parti¬ 
culars, the Court is not entitled to go behind the 
order for the purpose of scrutinising either the 
truth or otherwise of those facts, except in cases 
where the Court can spell out that the original 
detention was for a collateral purpose and the 
grounds supplied under S. 3 are merely supplied 
for the purpose of validating an irregular deten¬ 
tion. The Court has certainly to look at all 
the grounds together to find out whether they 
are clear or vague. If some of the grounds are 
sufficient and clear, the fact that part of the ; 
grounds may be vague cannot make the detention 
invalid, if they are within the ambit of the Act. 
The detaining authority is, under the Act, the sole 
Judge as to what and how much particulars [ 
should be supplied. ( Coyajee, J.) Prannath 

Pishorimal Chopra v. Commissioner of Police. 

3 D.L.R. (Bom.) 24. 

- S. 2 —Power of Court to consider suffi¬ 
ciency of grounds for detention—Duty of autho¬ 
rity making order tmd of Court—Right of detenu 
to show that authority zvas not really satisfied 
about necessity for detention. 

Under S. 2 of the Bombay Public Security 
Measures Act, the authority or person to be satis¬ 
fied that a person is acting in a manner prejudi¬ 
cial to the public safety, etc., is the authority 
faking the order of detention of the person who 
so acting. The Court is not entitled to con- 
sider whether the grounds of the order (so far 
as they can be ascertained) are such as would 
satisfy itself. But when the order is challenged 
the Court is entitled to inquire whether the alleg¬ 
ed satisfaction of the authority making the order 
is a real satisfaction or something else indicating 
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an omission on the part of that authority to 
apply its mind to the facts of the particular case 
and to draw legitimate conclusions therefrom. 
If it is found that the authority has not applied 
an unbiassed mind to the facts, it must be held 
that it is not a case of real satisfaction. It is 
for the authority to justify the exercise of the 
power of detention, when it is challenged, by 
showing that it applied its mind to the material 
facts and to the appropriate considerations, and 
the Court must scrutinize the justification thus 
offered with great care and anxiety. The appli¬ 
cation of the detaining authority’s mind to the 
relevant facts and considerations being the neces¬ 
sary pre-requisite to its satisfaction, it is open to 
the detenu, to contend and to show that the appli¬ 
cation of its mind was non-existent or so faulty 
as to. render the alleged fact of its satisfaction 
questionable and uncertain. (Sen and Jahagirdar , 
JJ.) Pandurang Govind Phatak, In re I.L* 
R. (1948) Bom. 426=50 Bom.L.R. 446=A.I.R. 
1949 Bom. 84=50 Cr.L.J. 199=3 D.L.R. 
(Bom.) 55. 

--S. 2 —Powers of police—Duty to act early 

and without delay—Recourse to prosecution— 
Order for release on bail—Subsequent detention 
order under special powers — Propriety. 

It is no doubt true that the words “is acting” 
in S. 2 of the Bombay Public Security Measures 
Act have not the effect cf making it incumbent 
on the detaining authority to prove that at the 
very moment the order of detention is made the 
detenu was acting in a manner prejudicial to the 
public safety, etc. But the words have to be 
read necessarily as meaning that within a reason¬ 
able distance of time as compared with the date 
of the making of the order of detention, the de¬ 
tenu has acted or was acting in a manner preju¬ 
dicial to public safety. It is not within the scope 
nor is it the intention of the Act. that for acts 
done by the detenu in the remote past or what 
may be considered as remote past, hv.ing regard 
to the distance of time which separates the alleg¬ 
ed acts from the date of the making of the order, 
the detenu shall be kept in custody under the 
Act. In any case where the public interest de¬ 
mands that the detenu shall forfeit his individual 
liberty in the. interests of public welfare, Ihe 
authority making the order should acc promptly 
in the exercise of the special powers, the due exer¬ 
cise of which has been left to his sole and un¬ 
controlled and unquestionable decision. The Act 
does not. contemplate that there should first be a 
prosecution for the purpose of securing conviction 
and then, when after that long drawn out process 
was over, the Police. Commissioner should have 
recourse to the special powers, and arrest the 
persmi concerned on those very grounds which in 
the first instance should have been made the 
ground of detention. It is not for the police to 

U ^ Ur j ^ u . nc ^ ons magistrate and to keep 

the detenu in custody when the magistrate has 
granted bail to the detenu, and thus to arrogate 
the right to review the judgment of the magis¬ 
trate. (Desai, /.) Hirji Shivaram Vyas v. 
Commissioner of Police. 50 Bom.L.R. 210= 
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A.I.R. 1948 Bom. 417=49 Cr.L.J. 579=3 A. 
I.Cr.D. 314=4 P.L.R. (Bom.) 75. 

-S. 2 (1)— Scope—Grounds for detention — 

Power of High Court to consider sufficiency of — 
Vagueness or lack of precision — Interference, if 
justified. 

It is well-settled that the High Court’s powers 
to interfere with detention orders made under 
Bombay Public Security Measures Act are limited, 
and are confined to cases where it appears that 
the detaining authority has not properly applied 
its mind to the question as to whether the de;en- 
tion of the person is or is not justified under the 
Act. It is also true that it is not compulsory for 
the detaining authority to furnish to the detenu a 
statement of the ground or grounds upon which 
the order of detention has been made. 
But where the grounds are furnished, it is permis¬ 
sible for the High Court to consider the statement 
of those grounds together with the order made; 
and if the statement of grounds does show that 
the detaining authority has not properly applied its 
mind to the question of detention when the ground 
lacks precision and is bad, then the High Court 
has jurisdiction to interfere, as in such a case it 
shows that the detaining authority cannot have 
considered properly the facts or evidence placed 
before it on which such a ground is based. 50 
Bom.L.R. 183, dist. (Weston and Shah , JJ.) 
Bhaurao Karbhari Awari, In re. 51 Bom.L. 
R. 1038=5 D.L.R. (Bom.) 22=A.1.R. 1950 
Bom. 126=51 Cr.L.J. 665. 

- S. 2 — Validity of order — Grounds jor 

detention at variance with grounds specified ttt 
notice under S. 3—Effect of on validity op order I 
of detention. 

Where the grounds mentioned in the order of 
detention under S. 2 of the Bombay Public 
Security Measures Act, are at variance with the 
grounds specified in the notice served on the 
detenu under S. 3 of the Act, it clearly shows 
that the authority passing the order of detention 
had not applied his mind to the facts of the case 
at the time when he signed his order, and the 
order must be held to be bad. ( Sen and Jahagir- 
dar, JJ.) Emperor v. Bashan Madxr Korbu. 
50 Bom.L.R. 290=49 Cr.L.J. 645=A.I.R.' 
1949 Bom. 37=50 Cr.L.J. 129=3 D.L.R. 
(Bom.) 80. 

-S. 2 (1)— Detention under—Condition 

precedent—Arrest effected before service of order 
for detention — Legality—Burden of proof—Form 
of order—Oral order — Sufficiency. 

The satisfaction of the detaining authority is a 
pre-requisite of the detention of a person under 
an order under S. 2 (1) of the Bombay Public 
Security Measures Act, and that satisfaction must 
come first and the detention must come subsequent¬ 
ly. There is of course nothing in S. 2 (1) which 
prescribes that the order for detention should be 
in writing. It may be an oral order by *he detain¬ 
ing authority made after taking into account all the 
circumstances of the case which go to satisfy him 
that the detenu is acting in the manner described 
in S. 2 (1). Where in any case it is found that 
the detenu was arrested before the order of deten¬ 
tion was served on him, the burden is on the detain¬ 
ing authority to satisfy the Court on proper mate- 
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rials that in fact the satisfaction came before the 
actual arrest of the detenu was effected, and {hat 
the detention was in pursuance of such satisfaction 
on his part within the meaning of S. 2 (1), 
though the order might be actually served on the 
detenu later. ( Bhagwati, J .) Anwari Begam 
v. Commissioner of Police. 3 D.L.R. (Bom.) 
67=50 Bom.L.R. 593=A.I.R. 1949 Bom. 82=50 
Cr.L.J. 196. 

-Ss. 2 (1) and (3)— Grounds for detention 

—Detenu known Mawali and having several 
Mawalis under him, trafficker in opium, extracting 
money from prostitutes, and responsible for a 
stabbing outrage—Sufficiency of — If vague or in¬ 
definite. 

“Mawali" has a well-known connotation mean¬ 
ing a “bully" and a person who is a menace to 
the peace and tranquillity of the locality where he 
may happen to be in power, and is not vague or 
indefinite. That a person is a “known Mawali 
of the locality”, is a ground which would justify 
detention under S. 2 (1) of the Bombay Public 
Securities Act. That he is a trafficker in opium 
and that he extorts money from prostitutes or 
that he was responsible for a stabbing case, may 
not, if taken alone, necessarily lead to the. con¬ 
clusion that his activities are of the description 
mentioned in S. 2, but when taken in conjunction 
with other grounds such as ‘he is a known Mawali* 
and ‘that he has a number of Mawalis under him’, 
would leave no doubt that the activities of that 
person would lead to a position which will be 
prejudicial, etc., within the meaning of S. 2. An 
order of detention giving the above grounds as 
the grounds of his detention is not there tore il¬ 
legal or improper, but is one in compliance with 
the requirements of law. (Bhagwati, J .) An¬ 
wari Begam v. Commissioner of Police. 3 D. 
L.R. (Bom.) 67=50 Bom.L.R. 593=A.I.R. 
1949 Bom. 82=50 Cr.L.J. 196. 

-S. 2 (1) (a) and (4)— Scope—Order by 

District Magistrate for detention outside his 
district — Legality — Jurisdiction—If can be re¬ 
validated by fresh order by Government. 

A District Magistrate passing an order under 
S. 2 (1) (a) of the Bombay Public Security 
Measures Act of 1947, has no power to order his 
detention outside the territorial limits of his juris¬ 
diction. Two separate orders can be passed, one 
under S. 2 (1) (a) and another under S. 2 (4), 
but both have to be read together, and an order 
by the Magistrate of a District detaining a person 
not in his district but in a jail outside his own 
district is illegal and void as being ultra vires and 
beyond his jurisdiction. Such an order being 
illegal cannot be revalidated by a subsequent order 
made by the Government under S. 2 (4) of the 
Act. (Sen and Jahagirdar, JJ.) Emprro* v. 
Bashan Madar Korbu. 50 Bom.L.R. 290—49 
Cr.L.J. 645=A.I.R. 1949 Bom. 37=50 Cr.L.J. 
129=3 D.L.R. (Bom.) 80. 

-S. 2 (1) (a )-«Scope of inquiry— Powers 

and function of Court —“ Satisfaction” of detain¬ 
ing authority—What amounts to—Power of Court 
to question—Burden of proof. 
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S. 2 (1) (a) of Bombay Act VI of 1947 

permits and authorises an order of detention to 
be made if the Provincial Government, or, 
where the power is delegated to its subordinate 
officer, then the said officer, is satisfied that the 
person who is to be detained is acting in a man¬ 
ner prejudicial to the public peace and the main¬ 
tenance of public order, etc., and according to 
the well-established principle of interpretation, 
the “satisfaction” is a condition precedent to the 
exercise of the powers under the section. What 
the Courts have to see, however, when subsequent¬ 
ly an application is made challenging the exis¬ 
tence of that satisfaction, is whether there was 
the subjective satisfaction of the authority which 
'made the order and not whether there were 
grounds upon which a reasonable person could 
be satisfied that it was necessary to make the 
order, that is to say, an objective test of that 
satisfaction. The satisfaction of the mind is just 
as much a state of fact as, for example, the 
state of digestion, of the person who makes the 
order, and consequently if anyone challenges that 
on the ground that the authority which made the 
order had not the state of mind which could be 
described as a state of “satisfaction,” it is open 
to the Court to say that it must be satisfied as 
to the state of mind of the authority which made 
the order and to take evidence as to the existence 
of the state of mind. But when the bona fidcs 
of the authority which made the order is chal¬ 
lenged, the Court must not, when taking evidence, 
approach the order in question with prejudice 
which might arise from past experience. 

The burden is upon the person who challenges 
the bona fides of the detaining authority to show 
as a matter of fact that the order was in fact 
passed without such “satisfaction”, whatever the 
authority might state in the order with regard 

to its satisfaction. 

The question of satisfaction being a question 
of fact, the Court is only concerned with the 
question whether the detaining authority was 
satisfied. In suitable cases the question may 
involve an investigation whether sufficient care 
was or was not exercised, but it is not open to 
the Court to sit in appeal over an order made by 
the authority. 50 Bom.L.R. 183 (F.B.), foil. 

( Bavdekar, Dixit and Jahagirdar, //.) Jayanti- 
t-Ai Nathubhai Parekh, In re. I.L.R. (1949) 
Bom. 508=51 Cr.L.T. 184=A.I.R. 1949 Bom. 
319=51 Bom.L.R. 653 (F.B.). 

*—’—S. 2 (1) (b)— Scope — If void as contra- 
Ve ^' iy f9 S . 19 (1), Constitution of India — “Reason¬ 
able” restriction—What is—Power of Court to 
judge — Considerations—Possibility of abuse of 
Power to impose restriction and absence of op¬ 
portunity o-f being heard—If ground for holding 
low to ht> void ns beinn “unreasonable”. 

Per Chagla, C.J. and Bavdekar, J.—S. 2 (1) 
\ b ) of the Bombay Public Security Measures 
2> ct is void under Art. 13 (1) of the Constitu- 
n°n of India, in as much as it imposes restrictions 
the fundamental rights of the citizen under 
Art * 19 (1) (d) and ( e ), such a restriction being 
an unreasonable restriction. The Legislature has 
no doubt been given the power to impose restric- 
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tions on the exercise of the rights conferred by 
Art. 19 (1) (d) and ( e ), under Art. 19 (5). 

Such restrictions however have to be reasonable. 
It is not for the Legislature to determine whether 
the restrictions are reasonable or not. It is for 
: the Court of law to determine the reasonableness 
! of the restrictions. “Reasonable” is an objective 
expression and its objectivity is to be determined 
judicially by the Court of law. There is no limit 
to the power of the Court to consider the nature 
of the restrictions. The Court must look upon the 
restrictions from every point of view and it is its 
duty to scrutinise the restrictions placed by the 
Legislature as carefully as possible. The Court 
has to look to the nature of the restriction, the 
manner in which it is imposed, the extent there¬ 
of, both territorial and temporal, in order to de¬ 
termine whether it is reasonable or not, and if it 
finds that the restrictioa is not justified, it cannot 
uphold it. The power given to the Legislature 
under Art. 19 (5) is to abridge or curtail the 
fundamental rights of the citizen, and according 
to the well-established canon of construction of 
all constitutional documents, the Court must lean in 
favour of fundamental rights and must place the 
, restrictions imposed by the Legislature in as nar¬ 
row an ambit as possible. The wider the power 
given to the Legislature, the greater is the duty 
of Court to see that the restrictions placed upon 
the liberty of the citizens are reasonable restric¬ 
tions. No period is laid down in the statute for 
the duration of an externment order under S. 2 
(1) (b) of the Bombay Act (VI of 1947) ; 
secondly, the person against whom an order of 
externment is made has no right whatever to be 
heard in his defence before he is asked to leave 
his home; nor is there any obligation upon the 
authority to hear the person against whom the 
order is to be made in his defence before the 
. order is made. If under a law a man can be sent 
away from his district without being heard and 
without having the right of being heard and with¬ 
out knowing why he is being sent away, the res¬ 
triction imposed by that law upon the fundamen¬ 
tal right is not a reasonable restriction covered by 
S. 19 (5) of the Constitution and therefore S. 2 
(1) (b) of Bombay Act VI of 1947 which im¬ 
poses such restriction must be held to be void 
under Art. 13 (1) of the Constitution. 

Bavdekar, J .—It is not permissible to read Art. 
19 (5) of the Constitution as if it read, “any law 
permitting the imposition of reasonable restric¬ 
tions on the exercise of the rights.” Only those 
laws will be valid, which impose reasonable res¬ 
trictions on the exercise of the rights which each 
citizen is declared to possess under Art. 19 (1). 
The right of hearing before condemnation is ad¬ 
mittedly a component of the rights which taken 
together constitute rules of natural justice, and if 
legislation which restricts the fundamental rights 
has to be pronounced to be reasonable, it must 
give the person whose freedom is restricted an 
opportunity to be heard. When the restriction is 
abridging the rights, the matter is for the Court 
to determine whether the restriction is “reason¬ 
able”. 

Shah, J. (contra ).—The provisions of S. 2 (1)' 
(b) of the Bombay Public Security Measures Act 
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are not inconsistent with the provisions of Part 
III of the Constitution and the section 
is therefore not void. The effect of Art. 19 (5) 
of the Constitution is to prevent the provision of 
Art. 13 having any operation so as to render in¬ 
valid any pre-existing legislation in any State in 
so far as it sought to impose reasonable restric¬ 
tions on the exercise of the rights which have 
been conferred under Art. 19 or to prevent the 
State from hereafter making any law imposing any 
such restrictions. The Bombay Public Security 
Measures Act would not be affected either by Art. 
13 or by Art. 19, provided the restrictions are 
reasonable and imposed in the interests of the 
general public. 

Whether the restrictions are “reasonable” as 
contemplated in Art. 19 (5) has to be judged 

with reference not to individual cases which may 
arise or any hardship which may arise but by re¬ 
ference only to two considerations: (1) whether it 
is a restriction on the exercise of the right con¬ 
ferred by Art. 19 (2) and whether the restric¬ 
tion itself is reasonable having regard to the in¬ 
terests of the general public. The Court is not 
entitled to enter into an inquiry either that in the 
enforcement or imposition of the restriction by 
the authority entitled to impose it, the authority 
may possibly act unreasonably, or that the stage 
which provides for the imposition of the restric¬ 
tions on fundamental rights, is an unreasonable 
statute. The word “reasonable” does not govern 
the word “law”, nor does it qualify the word “im¬ 
poses” in Art. 19 (5) ; it is intended to govern and 
does in fact govern the expression “restrictions.” 
Having regard to the interests of the general 
public, if it appears that the restriction on the 
fundamental rights contemplated to be imposed 
under Bombay Act VI of 1947 is not reasonable, 
the provision for the imposition of the restric¬ 
tion must be deemed to be void. The High Court 
is the tribunal which is entitled to pronounce up¬ 
on that question. But the reasonableness is the 
reasonableness of the restriction and not of the 
manner in which it is imposed. It is not within 
the province of the Court to examine a statute 
and to declare it void on the ground of possibi¬ 
lity of an abuse of authority vested in a State or 
public servant, which might have the effect of cur¬ 
tailing the fundamental right of an individual. 
It is not open to the Court (apart from an allega¬ 
tion of mala fides) to enter upon the question whe¬ 
ther. the enforcement or imposition of the res¬ 
trictions is reasonable or otherwise. Nor is it 
open to the Court to go into the question whether 
the law which provides for the imposition of the 
restrictions is a reasonable one. YVhat the Court 
has to consider, is whether, when the Legislature 
provides for restrictions on the exercise of funda¬ 
mental rights, the restrictions are reasonable hav¬ 
ing regard to the interests of the general public. 
There is nothing in the Constitution of India which 
enables the High Courts to declare a piece of 
legislation void merely because the Legislature 
thought it expedient to provide that the satisfac¬ 
tion of an executive officer instead of a Court 
should be a condition precedent to the issue of an 
order intended to protect either the security of 
the State or the interest of the general public. The 
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sole ground of absence of a provision for being 
heard either before or after the passing of the 
order of extemment cannot render the provision 
of S. 2 (1) (b) of Bombay Act VI of 1947 
void or inoperative as from January 26, 1950. 

Since the restriction involved in an order of 
extemment cannot be said to be unreasonable 
(what is a reasonable restriction has of course to 
be judged by the Court by reference to the cha¬ 
racter or nature of the restriction and not by 
reference to the fact that it may operate in a 
manner which may be called harsh), the Court 
cannot declare S. 2 (1) ( b ) void or illegal. 

( Chagla, C.J., Bavdekar and Shah, JJ.) Emperor 

v. Jeshingbhai Ishwarlal. A.I.R. 1950 Bom. 
363=52 Bom.L.R. 544 (F.3.). 

-S. 2 (6)— Applicability—Order under 

S. 2 (1) (e) requiring person to give security — 
Failure to give security—If punishable. 

The words “contravenes an order made under 
the section’’ mean only contravention of what 
the order in substance asks a person to do or 
not to do: they cannot mean or include the con¬ 
travention of an order requiring the person to 
give security. There is no intention on the 
part of the Legislature to punish the mere failure 
to give security as a contravention; and a person 
cannot be visited with a conviction for failure 
to do what may not be in his power. ( Bavdekar 
and Chainani , JJ.) Government of Bomray v . 
Laxman Govind Deshmukh. A.I.R 1950 Bora. 
257=51 Cr.L.J. 972=52 Bom.L.R. 226. 

- S. 2 (1) (6)— Burden of proof —Duty 

of prosecution — Validity of order under S. 2 (1) 
(6) — Duty of detaining authority to step into the 
box and szvear to having been satisfied even when 
accused merely pleads guilty. 

In the case of a charge under S. 2 (1) (6) 
of the Bombay Act VI of 1947, the burden is upon 
the prosecution to establish every ingredient which 
goes to constitute the offence charged, one of the 
most important ingredients being that the detain¬ 
ing authority was satisfied as to the matters set 
out in S. 2 (1) before the order was made. It 
is not sufficient for the prosecution to tender the 
order which states that the detaining authority is 
satisfied. The detaining authority must step into 
the box and make a statement on oath in order to 
enable the accused to challenge that statement, if 
so advised, in cross-examination. No presump¬ 
tion can be drawn that the order ex facie has been 
validly made and that the detaining authority was 
satisfied as required by the law. 

Nor is it necessary for the accused in order to 
challenge the validity of the order that he should 
suggest that the detaining authority was actuated 
by mala fides or that extraneous considerations 
weighed with that authority when the order was 
made before the prosecution can be called on to 
prove the ingredients of the offence. It is suffi¬ 
cient for the accused to plead not guilty. 51 
Bom. 568, foil. ( Chagla t C.J. and Gajendra- 
aadkar, J .) Rex v. Rhtka Ramcttandra 

Shinde. 52 Boitj.L.R. 223=5 D.L.R. (Bom.) 
55=4 A.I.Cr.D. 146=A.I.R. 1950 Bom. 330. 
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-S. 3 —Contents of communication under — 

Nature and requisites of—Vague allegations — 
Sufficiency—Need for precise information . 

Under S. 3 of the Public Safety Measures Act, 
the authority making an order imder S. 2 must 
communicate to the detenu the grounds on which 
the order was made. The authority need not 
disclose all the facts, but the communication must 
give sufficient indication to the detenu as to the 
reasons which impelled the authority to take 
action. The section makes a distinction between 
the grounds and the particulars with regard to the 
latter, the section makes the authority the sole 
judge of their sufficiency or otherwise to enable 
the detenu to make a representation. The grounds 
and the particulars should be sufficiently precise, 
so as to make it possible for the detenu to make 
a representation and if possible, to remove any 
misapprehension on the part of the authority mak¬ 
ing the order of detention. It is necessary that 
the communication must give the detenu infor¬ 
mation which must be precise and adequate, giving 
the detenu sufficient details, on which he could make 
an effective and a satisfactory representation. It 
is not sufficient to state vague allegations. To 
merely state that the detenu was an active leader 
of a subversive organisation or that he had been 
carrying on subversive propaganda among the 
people to prepare and use illegal and violent ways, 
would be wholly insufficient. An order which 
states only so much is defective and bad. ( Raja - 
adhyksha and Jahagirdar, JJ.) Krishnaji 
Gopal Brahme, In re. 50 Bom.L.R. 175=A.I. 
K. 1948 Bom. 360=49 Cr.L.J. 524. 

-S. 3— Duty of Government — Grounds — Dis¬ 
closure to detenu—What has to be disclosed. 

While it is the duty of the Government under 
S. 3 of the Bombay Act VI of 1947 to communi¬ 
cate to the detenu clear, precise and accurate 
grounds for his detention, the Government is not 
bound to disclose facts which it considers against 
the public interest to disclose. The Government 
ls given a discretion to furnish only such parti¬ 
culars as are in its opinion sufficient to enable the 
detenu to make a representation to the Govern¬ 
ment. Grounds which are vague and indefinite and 
which contain no particulars are, however, no 
grounds at all within the meaning of S. 8 (Chagla, 
dg.C.J. t Rajadhyaksha and Gajendragadkar, JJ .) 
Rajdhar Kalu Patil, Ir re. I.L.R. (1948) 
fom. 213=2 D.L.R. 556=A.I.R. 1948 Bom. 
334=49 Cr.L.J. 465=50 Bom.L.R. 183. 

""" S. 3 —Notice under — Validity—Particulars 
—- Necessity—Allegation of incitement of workers 
without mention of class of workers or locality 
°f their residence or work or of time of incite¬ 
ment — Sufficiency. 

Where a noticeTmder S. 3 of the Bombay Pub- 
llc Security Measures Act gives the ground for 
detention of a person under an order under S. 2, as 
that you have been inciting workers to commit 
ac ts of violence and thereby acting in a manner 
^judicial to the public safety and tranquillity of 
. r gter Bombay”, it must be held that the notice 
ls M and invalid on the ground that it is vague 
an d indefinite and that the particulars furnished 
* re Pot such as could be said to be particulars at 
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all, so as to enable the detenu to make a repre¬ 
sentation . 

In as much as there is no mention of the class 
of workers or the locality in which the workers 
were residing or working, or of the time during 
which the detenu is supposed to have incited the 
workers, the notice must be held to be bad and the 
detention cannot therefore be justified. ( Desai, 
J .) An ant Mahadev Mandekar, In re. 50 
Eom.L.R. 590=A.I.R. 1949 Bom. 95=50 Cr.L. 
J. 320. 

-S. 3 —Omission to inform detenu of right 

to make representation—If renders order illegal. 

The failure on the part of the detaining autho¬ 
rity to inform the detenu that he had a right to 
make a representation to the Provincial Govern¬ 
ment will not and cannot affect the validity or 
legality of the order. At the most it can only 
be an irregularity. ( Bavdekar, Dixit and Ja¬ 
hagirdar, JJ.) Jayantilal Nathubhai Par- 
ekh, In re. I.L.R. (1949) Bom. 508=51 Cr. 
L.J. 184=A.I.R. 1949 Bom. 319=51 Bom.L.R. 
653 (F.B.). 

-S. 3— Scope—Compliance with—“Grounds 

and particulars >} —Duty of detaining authority — 
Sufficiency of grounds and particulars—Pozvcr of 
Court to go into. 

It is not a sufficient compliance with S. 3 of 
Bombay Act VI of 1947 that there should be in 
the grounds furnished to the detenu a reproduc¬ 
tion of the words of the section. The grounds 
should also include particulars. The grounds 
must be precise and noJ vague. If the detaining 
authority jgives to the detenu its conclusions of 
fact and such particulars as are in its opinion 
sufficient to enable the detenu to make a repre¬ 
sentation and it could be said from the grounds 
and particulars furnished to the detenu that the 
order for detention could reasonably be made, it 
must be held that there has been compliance with 
the mandatory provisions of S. 3, and the grounds 
cannot be said to be bad. 

The Court cannot go into the question of the 
sufficiency of the particulars, as it is left to the 
discretion of the detaining authority to supply 
such particulars and grounds as are in its opinion 
sufficient to enable the detenu to make a repre¬ 
sentation and the Court cannot subject the parti¬ 
culars to any objective test of sufficiency. ( Bav¬ 
dekar, Dixit and Jahagirdar, JJ.) Jayantilal 
Nathubhai Parekh, In re. I.L.R. (1949) Bom. 
508=51 Cr.L. T. 184=A.I.R. 1949 Bom. 319=51 
Bom.L.R. 653 (F.B.). 

- Ss. 3 and 4 —Scope and object of—Duty 

of Government and of Court—Power of Court to 
consider merits or sufficiency of grounds. 

The Bombay Public Security Measures Act un¬ 
doubtedly confers upon the Government very wide 
powers. The duty of the Court must always be 
to protect the liberty of the subjec by seeing to 
it that the Government exercises its powers within 
the four corners of the statute, that the order 
made is within the ambit and scope of the Act, 
and that every formality required by the legisla¬ 
tion is complied with before the subject 1 is de¬ 
prived of his liberty. But the Court, however 
anxious it may be to protect the'liberty of the 
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subject, cannot trespass upon that province which 
the legislature has marked out as belonging to the 
executive. Nor can it take upon itself ihe duty 
of considering questions of policy which are es¬ 
sentially for (he executive and not for a judicial 
tribunal. The scheme of the Act is fairly dear, 
and it is the detaining authority that has to be 
satisfied that the person detained was acting in a 
manner prejudicial to the public safety, the main¬ 
tenance of public order, or the tranquillity of the 
1 rovince or any part thereof, and not the Court. 
Under S. 3, it is incumbent upon the Government 
to communicate to the person affected by the order 
tiic grounds on which the order was made. That 
is a statutory duty cast upon the executive and 
the section thereby provides a very important and 
valuable safeguard to the subject. Ihe grounds 
furnished must be clear, precise and accurate; 
otherwise they would fail In serve the purpose for 
which they are intended by the legislature, 
f Chag.'a, Ag. (.J RohvIny.tksUa and Gajcndr 1 - 
gadkar, JJ.) Rajdhar Kalu Paul, In re. I. 
L.R. (1948) Bom. 213=2 D.L R. 556=A.I.R. 
1948 Bom. 334=49 Cr.L.J. 463=50 Bom.L.R. 
183 (F.B.). 

-S. 4— Discretion of Government — Pozucrs 

of Court to go into merits or consider propriety 
Of order. 

Under S. 4 of the Bombay A«'t (VI of 1947), 
it is left to the <ii c cr.;mn of the Government in 
annul or confirm the order or modify it or make 
any other order after considering the representa¬ 
tion made to it by the detenu. The <Cour£ is not 
concerned with the men is o*. the repre'e nation rr 
the propriety of the order made by the Govern¬ 
ment under the section. ( Chngla, Ag.C.J ., Raja- 
dhyaksiia and Gajendragadkn 1 ', JJ.) Rajphar 
Kalu Pattl, In re.' (.L.R (1948) Bom. 313=2 

D.L.R. 556=A.I.R. 1948 Bom. 331=49 Cr.L. 
J. 465=50 Bom.L.R. 133 (F.B.). 

S. 4— Scope—Grounds for detention niven 
by Government—Defect in some — Effect—Whole 
order if vitiated. 

Where there are several grounds given by 
Government for the detention of a person and 
some of them are good and some bad, it cannot 
be said that the whole order is vitiated If some 
of the grounds are not outside the senpe and ambit 
of the Act but are merely vague and indefinite, 
the order is not thcrebv rendered invalid. If after 
eliminating grounds which lack precision and defi¬ 
niteness and which arc therefore no grounds at all, 
there still remain any ground or grounds which 
are accurate and precise and which can justify the 
order then the order of detention must stand. If 
the Court comes to the conclusion that there U 
a ground or grounds which are within the ambit 
of the Act, and which the detaining authority 
can legitimately consider in order to be satisfied 
that it is necessary to detain the person concerned, 
the Court must uphold the order, notwithstanding 
that some of the grounds furnished are vague, in¬ 
definite and couched in slovenly language. It is 
only if a reason given for the detention is not with¬ 
in the scope and ambit of the Act, that the whole 
order would be vitiated notwithstanding the exist- 
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ence of other good reasons, because in that case 
something may have operated upon the mind of the 
detaining authority which is foreign and extrane¬ 
ous to the purpose of the Act. ( C hag la t Ag . 
C.J. , Rajadhyaksha and Gajendragcdkar, JJ. i 
Rajdhar* Kalu Paul, In re. I.L.R. (1948) 
Bom. 213=2 D.L.R. 556=A.I.R. 1948 Bom. 
334=49 Cr.L.J. 465=50 Bom.L.R. 183 (F. 
B.). 

-S. 6 —Burden of proof—Ingredients of of¬ 
fence—Duty of prosecution—Order under S. 2 
( j) (b) — Contravention — When offence—Produc¬ 
tion of order contravened—If sufficient to dis¬ 
charge burden on prosecution—Proceedings under 
S. 491, Cr. P. Code — Distinction. 

S. 6 of the Bombay Act VI of 1947 speaks of 
contravening an order under S. 2 (1) of that 
Act. It is not any order made under that sub¬ 
section which requires obedience on the part of 
the person to whom such order is addressed. It 
is only a valid order made under S. 2 (1), the 
contravention of which constitutes an offence. It 
must be an order which satisfies the conditions 
laid down in S. 2 (1), namely that the executive 
authority making the order must be satisfied' 
in the manner contemplated by S. 2 (1) ( b). 
S. 6 presupposes a judicial determination by the 
Court. The burden of proving the guilt of an 
accused person is upon the prosecution which 
must establish by evidence all the ingredients 
oi the olTence alleged and charged. When, there¬ 
fore, a person is charged under S. 6 of the Act 
with the offence of contravention of an order 
made under S. 2 (1) (b) and he pleads not 
guilty by challenging the validity of the order 
which is contravened, one of the most important 
ingredients to be proved by the prosecution is 
that the Provincial Government has been satisfied 
on materials placed before it that the accused is 
acting in a manner which is prejudicial to the 
public safety, the maintenance of public order or 
the tranquillity of the Province or any part 
thereof, and that ingredient cannot be said to 
have been proved by the prosecution by merely 
furnishing in Court an order made by the Police 
Commissioner. . The detaining authority must 
step into the witness-box in order to establish the 
validity of the order under S. 2 (1) ( b ) and to 
refute the objections of the accused against the 
validity of the order by satisfying the Court that 
the condition precedent to the making of the order 
v.as complied with. The position is not identical 
with, hut is different from that in a case under S. 
491, Cr. P. Code. While in proceedings under 
S. 401, Cr. P. Code, the petitioner has to make 
out and to state that the order under which he is 
detained is a bad order on any of the grounds on 
which it is open to him to attack or assail it, the 
Court, if it is satisfied that a prima facie valid order 
has been made by the production of the order, 
has to accept it as a valid order, unless challenged 
on some ground, that is not the position in a 
criminal trial on a charge of contravention of an 
order of detention under S. 2 (1) (b) of the 
Bombay Act VI of 1947. As in every criminal 
trial, the prosecution has got to prove the guilt 
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of the accused and not merely make out a prime 
facie case; the accused is under ro obligation to 
open his mouth, and the Court can only convict 
the accused if it is satisfied that the prosecution 
has succeeded in establishing that the accused 
has committed the offence with which he is charg¬ 
ed. 40 Bom.L.R. 483 (F.B.), D'r. {Ci'.g'a. 
C.J. and Gajendragadkar , J.) Rex v. Abdul 
Majid. I.L.R. (1949) Bom. 363=51 Bom.L.R. 
568=A.I.R. 1949 Bom. 387=4 D.L.R. (Bern.) 
106=3 A.I.Cr.D. 419=51 Cr.L.J. 47. 

--S. 6 (1)—“ Inhabitants”—Meaning and in¬ 
terpretation of. 

The word ‘‘inhabitants” as used in the context 
in S. 6 (1) of the Bombay Public Security 
Measures Act is not used in the sense of resi¬ 
dents of the locality or permanent residents 
thereof, but in the sense of persons who, besides 
being permanent residents, are also the occupants 
in the sense of carrying on business of some 
nature in the locality ( e.g ., a pan shop.) (Bhag- 
watt, J.) Abdul Gani v. Commissioner of 
Police, Bombay. 51 Bom.L.R. 633=A.1.R. 1949 
Bom. 365=51 Cr.L.J. 7. 

•- S. 6 (1) —Order imposing collective fine 

— Validity—Use of printed form and omission to 
score out certain unnecessary letters or words — 
If renders order invalid. 

The fact that a cyclostyled or printed form, is 
used in the case of an order of collective fine 
Under S. 6 (1) of the Bombay Public Security 
Measures Act and the omission to correct the 
printed word “building (s)” in that order cannot 
iead to the conclusion that the officer making the 
order did not apply his mind or bring to bear his 
independent judgment on the matter, and that 
the order is bad on the ground that it is a mecha¬ 
nical reproduction of the grounds set out in S. 
6 (1). Where the order specifies certain acts 
as endangering public safety, etc., and the area 
in which each of the buildings is situate, it must 
be held that the officer concerned has applied his 
mind and considered everything according to law 
at the date of the passing of the order. If the 
order is valid on its face and shows that there 
tvas an exercise of a judicial mind, and that the 
officer concerned was satisfied that the order should 
be made for the reasons set out therein, the Court 
cannot challenge the opinion of the officer, but 
must hold the order to be a lawful one. ( Desai, 
J •) Shivram Yeshwant v. Commissioner of 
Police.' 2 D.L.R. 375. 

—-S. 9-A —Scope—Power of Government 

and of Court — Purpose of action under S. 9-A— 
Jurisdiction of Court to scrutinise — Certiorari 

—Government if sole judge. 

.It is perfectly true that it is left to the Provin¬ 
cial Government’s satisfaction what action to take 
under S. 9-A of the Bombay Public Security 
Measures Act. They are constituted the sole 
Judges of the necessity of the action and there¬ 
fore it would be for Government to determine 
whether they should take any action, and if so, 
' What should be the nature of the action. 1 
s h°uld decide subjectively what action should b< 
^ken. But the Legislature did not intend that the 
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Government should also decide subjectively as to 
the existence of the purpose for winch action has 
to be taken under S. 9-A. The purpose for which 
action has to be taken has got to be objectively 
decided or determined. The purpose laid duwn ui 
S. 9-A, is a condition precedent to the exercise of 
the power given to the Provincial Government 
for taking any action under the section. It would 
not be enough for Government to come to its own 
conclusion as a mental act that action was neces¬ 
sary for the purpose laid down in S. 9-A. The 
Government has to determine objectively that 
the purpose of taking action was present and was 
established. That being so the Court, has got 
power and has jurisdiction to determine whether 
in fact the condition precedent was satisfied or 
not. The action of the Government then be¬ 
comes a judicial or a quasi-judicial act and not 
merely the performance of an executive act. In 
this respect if the Government decides wrongly 
or illegally, the High Court has jurisdiction io 
issue a writ of certiorari. 51 Bom.L.R. 342, 
rH. on. (Clmnla , CJ and Tendulkar , J.) 
Ramesh Thoper v. Province of Bombay. 52 
Bom.L.R. 62=5 D.L.R. (Bom.) 12=A.I.R. 
1950 Bom. 213=51 Cr.L.J. 1184. 

- -S. 21 — Construction—“If any”—If govern 

only “such conditions” or “under such circum¬ 
stances also—General delegation of powers — 
Legality. 

A general delegation of the authority of the 
Provincial Government under S. 21 of the Bombay 
Public Safety Measures Act fs not illegal or ultra 
vires. It is open to that Government to make 
an unconditional delegation. The words, if any, 
in the section cannot be read as qualifying the 
words “such conditions” only. The words “if 
any” govern both the clauses, “in such circum¬ 
stances” and “under such conditions”; it is clear 
that the general delegation may, if the Provincial 
Government so choose, be qualified by such cir¬ 
cumstances and conditions as may be specified. 
It is for the Provincial Government to decide 
whether the delegation is to be a general one or 
whether it is to be conditional or under certain 
specified conditions. ( Rajadhyaksha and Jahagir - 
dar, JJ .) Krishna ji Gopal Brahme, In re. 
49 Cr.L.J. 524=A.I.R. 1948 Bom. 360=50 Bom. 
L.R. 175. , 

- S. 21 — Delegation—Powers of Provincial 

Government — Delegation—Order of—If should 
specify circumstances and conditions of delega¬ 
tion. 

An order of the Provincial Government under 
S. 21 of the Bombay Public Security Measures 
Act delegating its powers need not specify the 
circumstances and conditions under which the 
power is delegated. S. 21 makes it clear that it 
is an absolute power which the Provincial Govern¬ 
ment has to make, and it may, but is not bound 
tc, specify the circumstances under which the 
power is delegated; and it may, but is not bound 
to, impose and set out the conditions under which 
the power may be exercised. {Desai, J .) Uska 
Durga Prasad Bakhale v. Commissioner of 
Police, Bombay. A.I.R. 1949 Bom. 73=5 A. 
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I.Cr.D. 80=4 D.L.R. (Bom.) 38=50 Cr.L.J. 
155=50 Bom.L.R. 588. 

BOMBAY PUBLIC TRUSTS REGISTRA¬ 
TION ACT (XXV OF 1935), Ss. 3 (3) and 

A — Applicability—Society registered under So¬ 
cieties Registration Act—If registrable under 

Bombay Act XXV of 1935. 

A society which is registered under the Societies 
Registration Act is like a Club or a Joint Stock 
Company; and such a society whose object is to 
work for the education, maintenance and welfare 
of poor and deserving Hindu students, with a view 
mainly to make them useful public workers, is 
exempt from registration under the Bombay Pub¬ 
lic Trusts Registration Act, 1935. It is not a 
religious trust as contemplated in S. 3 (3) of the 
Bombay Act XXV of 1935 and cannot be treated 
as a public trust under the Act liable to be regis¬ 
tered thereunder. ( Jahagirdar, J .) Bhaskar 
Sadashiv v. Registrar, Bombay Public Trust 
Registration Act. I.L.R. (1948) Bom. 553= 
A.I.R. 1949 Bom. 76=50 Bom.L.R. 612. 

BOMBAY RATIONING ORDER (1943)— 
Validity of—Order signed by Secretary to Gov¬ 
ernment by order of Governor—If Irregular cr 
ineffectual. See Government of India Act 
(1935), S. 59 (3.) 49 Bom.L.R. 49. I 

BOMBAY RENTS, HOTEL RATES AND 
LODGING HOUSE RATES (CONTROL) 

ACT (VII OF 1944) —Scope—If ultra vires — 
Government of India Act (1935), Ss. 03 and 107 
(2). [See Q.D. 1941-1945, Vol. I, Col. 568.] 
Hirji Laxmidas v. Francis Fernandes. I.L.R. 
(1946) Bom. 119. 

- Scope—Jurisdiction of Rent Controller — 

Extent of. 

The Rent Controller, under the Bombay Act 
VII of 1944, has jurisdiction to decide not only 
whether a particular matter falls within his juris¬ 
diction but also whether the applicant before him 
is a tenant or merely a licensee in occupation of 
the premises concerned. ( Bhagzvati, J.) Mani- 
bhai Hathibhai Patel v. C.W.E. Arbuthnot. 
49 Bom.L.R. 454=A.I.R. 1947 Bom. 413. 

-- Ss. 9 and 10 — Applicability—Tenant sub¬ 
letting in breach of agreement with landlord not 
to sublet—If protected. 

Where a tenant has let the premises leased to 
him without the previous consent of the landlord, 
in breach of a condition of the conditions of I he 
tenancy that the lessee shall not sub-let or part 
with the possession of the demised promises or any 
part thereof to any other party or parties without 
the previous written consent of the lessor, etc., 
he is not protected under S. 9 or S. 10 of ’Bom.’ 
Act VII of 1944. ( Chagla, C.J. and Ga ieinira- 

gadkar, J.) Cooper v. Stttavax Cowasjt SO 

Bom.L.R. 718=A.I.R. 1949 Bom. 131. 

-S. 9— Termination of tenancy—Acceptance 

of rent by landlord—Effect—If creates new ten¬ 
ancy—Burden of proof. 

Under S. 116, T. P. Act, and before the Bom¬ 
bay Rents, Hotel Rates and Lodging House 
Rates ( Control) Act, came into force, accept¬ 
ance of rent by the landlord from the tenant 
after the termination of the tenancy would lead 
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only to one conclusion, namely that he had 
assented to the tenant remaining in possession. 
But the position in law has been altered since 
the Bombay Act came into force. Under the 
Act, unlike under S. 116, T. P. Act, the tenant 
becomes a statutory tenant whom the landlord 
cannot eject so long as the tenant carries out the 
conditions laid down in S. 9 of the Bombay Act 
VII of 1944. It cannot be said that mere accept¬ 
ance of rent cannot by itself, under the Bombay 
Act, bring into existence a new tenancy as con¬ 
templated by S. 116, T. P. Act. Acceptance of 
rent is attributable either to the fact that in law 
the tenant has become a statutory tenant and he 
cannot get possession and so must accept rent 
from the statutory tenant, or to his agreeing to 
a new tenancy coming into existence and the 
tenant becoming his tenant under the new ten¬ 
ancy. It has therefore to be determined in 
every case whether the acceptance of rent is 
attributable to the statutory tenancy which came 
into exiscnce on the termination cf the notice 
to quit, or to the landlord assenting to a new 
tenancy coming into existence. Acceptance of 
rent by itself is no longer as unequivocal an act 
as it used to be before Bombay Act VII of 1944 
came into force. The tenant has the burden on 
him to prove that there was a new tenancy under 
S. 116, T. P. Act. He must prove more than 
mere acceptance of rent, because mere acceptance 
of rent does not constitute a waiver of the notice 
to quit, nor docs it indicate the assent of the 
landlord to the tenant continuing in possession 
as a legal tenant. ( Chagla, C. J. and Gajcndra - 
1 padkar, J.) Bai.deodas M.vkavik Prasad v . G. 
P. Son a villa. 50 Bom.L.R. 233= A.I.R. 1948 
Bom. 385=3 D.L.R. (Borr .) 52=2 D.L.R. 
866 . 

-S. 10— Construction — If abrogates contract 

to the contrary. 

The words “notwithstanding any law to the 
contrary’ in S. 10 of the Bombay Rents Hotel 
Rates and Lodging House Rates (Control) Act, 
cannot be read to mean also notwithstanding any 
contract to the contrary. (Chagla, C.J. and 
Gajcndragadkar, J.) Cooper v. Shiavax Cowas- 
ji. 50 Bom.L.R. 718=A.I.R. 1949 Bom. 131. 

-S. 13 (b) — Applicability — Rent payable 

partly in cash and partly in form of sendees — 
Jurisdiction to fix standard rent—'Cr for any 
other reasofts, any difficulty arises, etc.” — Inter¬ 
pretation of. 

S. 13 (2>)‘of the Bombay Rents, Hotel Rates 
and Lodging Rates (Control) Act has no appli¬ 
cation to a case where the rent, reserved is partly 
in cash, and partly in the form of services. The 
words, “or for any other reason, any difficulty 
arises in giving effect to this part’*, in cl. 13 (b) 
docs not cover a case where the premises are let 
for a nominal rent or a rent in addition to ser¬ 
vices rendered by the lessee. The words are to 
be construed ejusdem generis with the words pre¬ 
ceding. In a case, therefore, where the rent is to 
be paid partly in cash and partly in the form of 
services, the Rent Controller has no jurisdiction 
to fix the standard rent of the premises. (Coya- 
jee and Tcndolkar, JJ. ) Rustomji Ff.stonti v. 
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Sokabti Dadabhoy. I.L.R. (1948) Bom. 822= 
50 Bom.L.R. il5=A.I.R. 1948 Bom. 306. 

-S. 14 (3) — Construction — Order of Con¬ 
troller—How far final*—Appeal to Collector — 
Effect of . 

Under S. 14 (3) of the Bombay Rents, Hotel 
Rates and Lodging House Rates (Control) Act, 
the order of the Controller is made final, but it 
is subject to the decision of the Collector made 
on appeal. The finality of the order of the con- 
troller, therefore, disappears as soon as an appeal 
is preferred to the Collector, and thereafter it is 
only the decision of the Collector that becomes 
final and operative. So long as there is no appeal, 
the order of the controller is final; but, the 
moment an appeal is preferred, the matter be¬ 
comes sub judice, and it is then the decision of 
the Collector which has the finality under S. 14 
(3) of the Act. ( Chagla, Ag. C. J..and Gaien- 
dragadkar, J.) Indra Singh v. ShiavAc Cawasji 
Cambata. I.L.R. (1948) Bom. 346=50 Bom. 
L.R. 203=A.I.R. 1948 Bom. 347. 

—-S. 14 (3 )—Order of Controller—When 

final—Order of certificate by Collector—Collector 
setting aside on appeal—Quashing of Collector's 
order by High Court by zvrit of certiorari— 
Effect—Appeal before Collector—If pending — 
Certificate of Controller—If effective. 

The plaintiffs (landlords) obtained a certifi¬ 
cate from the Rent Controller under the Bom¬ 
bay Act VII of 1944, certifying that the premises 
occupied by the defendants were reasonably and 
bona fide required by the plaintiffs for their own 
occupation. The defendants preferred an appeal 
to the Collector who allowed it and set aside the | 
certificate granted by the Collector without hear- i 
ing the plaintiffs or giving them an opportunity 
to be heard. On an application by the plaintiffs 
for a writ of certiorari, the High Court quashed 
the. Collector’s order made in the appeal. The 
plaintiffs then sued to eject the tenants on the 
ground that on the quashing of the Collector s 
order, the certificate of the Controller stood and 
was valid and effective. 

Held, that the order of the Collector in the ap¬ 
peal having been quashed, it must be held lhat 
there was no appeal pending or filed before the 
Collector and that the order of the Controller 
granting the certificate must be held to be final 
under S. 14 (3) of the Act. (Desai, /.) Shiavax 
Cowasji Cambatta v. Indra Singh & Sons, 
Ltd. 2 D.L.R. 379. 

-—S. 38— Power of review—Extent . of 
Limits to—Review on ground not permitted 

Jurisdiction —Certiorari. 

The power of review conferred by S. 38 of 
Bombay Act VII of 1944 is circumscribed by the 
Provisions of O. 47, R. 1, C. P'. Code and is 
not unlimited or absolute. The power, can be 
exercised only on the grounds specified in R. 1 
of 0. 47, C. P. Code. If a review is allowed 

any ground not permissible under O. 47, R. 
b C. P. Code, the order allowing review must 
J5 field to be without jurisdiction. The High 
L°urt can in such a case interfere by issuing a 
of certiorari. (Tendotkar, /.) Chari.es E. 
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Ring v. Collector of Bombay. 50 Bom.L.R. 
146=A.I.R. 1948 Bom. 387. 

-S. 38— Scope—If retrospective in opera¬ 
tion. 

S. 38 of Bombay Act VII of 1944 is not re¬ 
trospective in operation .and hence orders made 
prior to the date on which - the Act came into 
operation are not subject to a power of review 
under S. 38. (Tendolkar } J.) Charles E. 
Ring v. Collector of Bombay. 50 Bom L.R. 
146=A.I.R. 1948 Bom. 387. 

-(XLVII of 1947)—Applicability—Suit 

for possession of house from defendant who was 
in possession as licencee on payment of Rs. 50 
per month—Jurisdiction to try—Valuation. See 
Bombay City Civil Court Act (1948) S. 3. 
51 Bom.L.R. 272. 

-S. 4 (1)— Construction—“Belonging to ”■— 

Meaning of—Lessee of land from Port Trust put¬ 
ting up building thereon and letting cut flats—Suit 
in ejectment in respect of flats—Jurisdiction of 
i High Court—Flats if belong to lessee or Port 
Trust. 

! There is no doubt that the words “belonging to” 
in S. 4 (1) of Bombay Act LVII of 1947 import 
a concept of ownership. They mean very much 
the same thing as “of the ownership of” though 
not necessarily “of the absolute ownership of”. 

The plaintiff’s predecessor took a lease of a 
plot of land from the Trustees of the Bombay 
Port Trust for 99 years for the purpose of putting 
up a building thereon. He put a building thereon 
and he let some of the flats therein to the de¬ 
fendants. 

Held: (1) that the flats were not premises 
belonging to a local authority (Port Trust) with¬ 
in the meaning of S. 4 (1) of Bombay Act LVII 
of 1947; 

(2) that the plaintiff as lessee of the land was 
the “owner” qua the defendants and the premises 
therefore belonged to him and not to the Port 
Trust or to any one else so long as the lease was 
subsisting; and 

(3) therefore the premises were not excluded 
from the operation of Bombay Act LVII of 
1947, so as to give jurisdiction to the High Court 
to entertain a suit in ejectment by the plaintiff 
in respect of the flats in the building. (1934) 
I.T.R. 209; (1946) I.T.R. 409, ref. (Ten- 
dolkar, J.) Laxmtpat Singhania v. Larsen 
and Toubro, Ltd. 52 Bom.L.R. 688. 

-S. 12— Scope—If retrospective. 

S. 12 of the Bombay Rents, Hotel Rates and 
Lodging House Rates (Control) Act (1947), is 
in terms prospective and not retrospective. The 
Act is retrospective only to the extent clearly 
provided in S. 50 of the Act. ( Chagla , C 
Gajendragadkar and Tendolkar, JJ.) Nilkanth 
Ram Chandra v. Rasiklal. I L.R. (1949) 
Bom. 265= A.I.R. 1949 Bom. 210=51 Bom.L. 
R. 280 (F.B.). 

.-S. 12 (1)— Applicability—Ejectment suit 

—Consent decree before Act creating monthly 
tenancy — Effect—Right of tenant to claim benefit 

of S. 12 (1). 

If a decree is passed in invitum against the 
defendant in an ejectment suit after the termina- 
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(1947), S. 28. 

tion of his tenancy, he cannot claim to be a ten¬ 
ant and would have a right to claim the protec¬ 
tion of S. 12 (1) of Bombay Act LVII of 

1947, contrarv to the directions of the decree. 
But where there is a consent decree which 
creates a fresh contractual relation of landlord 
and tenant, the defendant gets the rights and 
privileges of a tenant under the Act which comes 
into force after such decree, and unless the 
protection of the statute is properly and validly 
withdrawn, he would not be liable to deliver 
possession under that decree in spite of the terms 
of the decree. Such a tenant can obtain the 
benefit of S. 12 (1) of the Act. (Shah, J .) 
Gurup.vdappa Shivi.ingappa v. Sayad Akpar. 
5 D.L.R. (Bom.) 66=A.I.R. 1950 Bom. 252= 
52 Bom.L.R. 143. 

-Ss. 28 and 50— Applicability—Suit under 

S. 9, Specific Relief Act, by dispossessed tenant 
against owner of premises—Jurisdiction of High 
Court to try. 

It is not every suit for possession that is liable 
to be transferred to the Small Causes Court un¬ 
der S. 50 of Bombay Act LVII of 1947 and to try 
which jurisdiction is conferred on the Court of 
Small Causes by S. 28 of that Act. It is only 
those suits for possession which are filed between 

a landlord and tenant that are so liable to be dealt 
with. 

A simple suit for possession under S. 9, Speci¬ 
fic Relief Act, by a tenant who had been dis¬ 
possessed against the landlord, does not fall under 
Ss. 28 and 50 of the Bombay Act LVII of 1947, 
and can be tried by the High Court, if filed therein; 
and it is not liable to be transferred under S. 50 
of the Act. (Chagla, C.J. and Coyajee, J.) 
Shiavax C. Cambala v. Sunderdas Ebji. A. 
I.R. 1950 Bom. 343=5 D.L.R. (Bom.) 165= 
52 Bom.L.R. 381. 

; Ss. 28, 29 and 50— Scope—If ultra vires — 
Suits between landlord and tenant—Jurisdiction 
of High Court to try—If taken away—Government 
of India Act (1935), .ST 224 and 225. 

Ss. 28, 29 and 50 of the Bombay Rents, Hotel 
and Lodging House Rates (Control) Act of 
1947, is not ultra vires the Provincial Legislature. 
The result of these sections is that High Court 
has ceased to possess ordinary original jurisdiction 
with regard to suits between a landlord and ten¬ 
ant which were cognizable by it under Cl. 12 of 
. e . •Letters Patent, but its extraordinary original 
civil jurisdiction under CL 13 of die Letters 
Patent and its revisional powers under S. 115, 
C. P. Code, are continued as before and have 
not been affected or modified in any wav. The 
prohibition enacted by these sections in * not a 
total prohibition but only of a restricted character. 
Nor do these sections in any way affect the 
powers possessed by the High Court under Ss. 
224 and 225 of the Government of India Act 
3935. The suits of the description mentioned in 
Ss. 28 and 50 pending in the High Court have 
therefore, to be transferred to the Court of 
Small Causes, Bombay, as the jurisdiction of 
the High Court is taken away by the Bombay 
Act of 1947. 

Tendolkar, /.—Under S. 224, Government of 


BOM. RET. TR. C. & L. ORDER (1942), 
CL 3. 

India Act, 1935, the High Court still retains the 
jurisdiction of judicial superintendence and cor¬ 
rection, but such jurisdiction is excluded only 
in cases of judgments against which there is no 
appeal or revision. Therefore, where an appeal 
or revision against a judgment is permissible 
under the law, whether or not such an appeal 
or revision is filed, the High Court has power 
under S. 224 of judicial correction of such judg¬ 
ment. ( Chagla, C.J. and Tendolkar, J.) Kavys- 
ji Pestonji Dalal v. Rustomji Sorab/i. 50 
Bom.L.R. 450=A.I.R. 1949 Bonv. 42. 

•-S. 50— Applicability—Suit by tenant to 

recover pugree paid to landlord—Jurisdiction of 
High Court to try. 

A suit by a tenant to recover monev paid by 
him to his landlord as pugree does not full within 
the purview of S. 50 of Bombay Act XLVII of 
1947, and therefore the High Court lias jurisdic¬ 
tion to try the same and is not bound to transfer 
it to the Small Cause Court. ( Chagla, C.J and 
Coyajee, J.) Shivji Bhara & Co. v. Kanji 
Vasanji. A.I.R. 1949 Bom. 337=51 Bom.L. 
R. 515. 

-S. 50, Proviso— Applicability)—Suit fall¬ 
ing under Bombay Rent Restriction Act (1939) 
or Bombay Act ( VII of 1944), pending on date 
of coming into force of Act XLVII of 1947— 
Jurisdiction to try. 

The words “to which the provisions of Part II' 
apply” in the proviso to S. 50 of the Bombay Act 
(XLVII of 1947), qualify the word “premises 
and not the words “suits and proceedings”. A 
suit in respect of premises falling under the Bom¬ 
bay Rent Restriction Act, 1939, or the Bombay 
Act (VII of 1944), and pending in the High 
Court on the date of the coming into force of 
Act XLVII of 1947, must, therefore he trans¬ 
ferred to the Bombay Court of Small Causes 
which under S. 28 is the appropriate Court. 
(Tendolkar, J.) Suleman v . Patel. 3 D.L.R. 
(Bom.) 41. 

BOMBAY RENT RESTRICTION ACT 
(XVI OF 1939), S. 10— Applicability—Clerk or 
manager accepting pugree — Offence. 

The words “any person” in S. 10 (1) of the 
Bombay Rent Restriction Act would include not 
only the landlord but also a ir.ehta or clerk who 
gets the rents collected, keeps accounts and mana¬ 
ges the property. Such a person comes within the 
expression “landlord”. If such a clerk receives 
“pugree” or premium, he is liable to conviction 
under S. 10 (4). (Rajadyaksha and Jahagirdar , 
//.) Emperor v. Dattatraya Sitaram. 5(X 
Bom.L.R. 169=A.I.R. 1948 Bom. 239=49 Cr. 
L.J. 341. 

■ S. 11—Construction “HH own occupa¬ 
tion”—Meaning of. [See Q.D. 1941-1945, Vo!. I, 
Col. 570.] Institute of Radio Technoioc.y v . 
Pandurang Baburao. I.L.R. (1945) Bom. 
1038=234 I.C. 18=1946 Bom. (Rul.) 150=A. 
I.R. 1946 Bom. 212. 

BOMBAY RETAIL TRADE CONTROL 
AND LICENSING ORDER U942), Cl. (3) 

d pph cab 1 1 ity —" U ndertaking”—M caning of— 

Isolated sales of articles ivithout licence — Offence. 
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BOM. REV. JURIS. ACT (1876), S. 4. 

. In order to sustain a charge of engaging in an 
undertaking of the nature referred to in Cl. (3) 
of the Bombay Retail Trade Control and Licen¬ 
sing Order (1942), what is required to be proved 
is a regular course of business or trade in res¬ 
pect of the controlled articles. Isolated instances 
of the sale of such articles would not amount 
to an offence punishable under the clause, because 
the offence consists not of selling without a 
licence or trading without a licence, but rather 
engaging in such an undertaking. What matters 
is the storage and not the selling and proof of 
sales is not an essential element. ( Macklin and 
Sen,JJ.) Emperor v. Mahomed Musa Natali. 
230 I.C. 48=1947 Bom. (Rul.) 226=^8 Cr.L. 
J. 492=48 Bom.L.R. 761=A.I.R. 1947 Bom. 
163. 

BOMBAY REVENUE JURISDICTION 
ACT (X OF 1876), S. 4 (a) (1)—Applicability 
—Claim against Government—Resumption of Kcizi 
inam from alienee by executive action—Suit for 
declaration and possession—Bar of. See Grant 
—Resumption. 51 Bom.L.R. 133. 

*-S. 4 (b)— Jurisdiction of Court — Allega¬ 

tion that order under S. 211, Bombay Land Reve¬ 
nue Code, is ultra vires. 

The Civil Courts have jurisdiction to determine 
a question as to the excess of the statutory powers 
conferred by the Bombay Land Revenue Code. 
Such a question is raised when a plaintiff 
suing for a declaration that the Government is 
not entitled to recover from him an assessment 
of land revenue in excess of an amount payable 
h him under an agreement with it, maintains 
that the cancellation of that agreement by an 
order of the Govemor-in-Council is not within 
the powers conferred by S. 211 of the Code under 
which it is sought to be justified. 

But apart from the question of ultra vires, the 
claim, of the plaintiff based on the agreement 
constitutes objections to the amount or incidence 
°f assessment authorised by Government within 
the meaning of S. 4 ( b ), Bombay Revenue 
Jurisdiction Act and the jurisdiction of the Civil 
Court is thereby excluded. ( Lord Thanker ton.) 

Province of Bombay v. Hormusji Manekti. 74 
LA. 103=A.I.R. 1947 P.C. 200=50 Bom.L.R. 
524= ( 1948 ) 1 M.L.J. 134 (P.C.). 

“TT—S. 4 (d) (i)— Scope—Khoti Sarakati inam 
village—Mortgagee from inamdar — Suit to declare 
ri Qht to have name entered in revenue records as 
v* 0r tgagee and for payment direct to mortgagee by 
overnment of amount due to inamdar until (Us- i 
c barge of mortgage—Jurisdiction of Civil Court .. 

; 4 ( d ) (1) of the Bombay Revenue Juris- 
^ction Act excludes the jurisdiction of the civil 
court to deal with any matters where claims are 
ma de against the crown to be entered, in the reve¬ 
re survey or settlement records or village papers 
liable for the land revenue, or as superior-hol- 
£ r . mferiod holder, occupant or tenant. Where a 
Pj^rtgagee from the inamdar of a khoti sarakati 
J* J 1 village brings a suit for a declaration of his 
c to get his name entered in. the revenue re- 
riJu as mor teagee of the inam rights, and of his 
But to receive direct from the Government the 1 
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amount due and payable to the inamdar in res¬ 
pect of the village till the mortgage debt is dis¬ 
charged, the jurisdiction of the civil Court is not 
barred in respect of the claim for receipt of the 
ones, though the claim for amendment of \he 
records is not cognizable by the civil Court. 
{Stone, C.J ., Chagla and Gajendragadkar , JJ .) 

VlNAYAK HaRI PARANJAPE V. PROVINCE OF BOM¬ 
BAY. I.L.R. (1948) Bom. 264=50 Horn L R 
21=A.I.R. 1948 Bom. 220=2 D.L.R. 548 (F.* 

-S. 11— Applicability—Administrative act of 

revenue authorities ultra vires— Suit—If barred. 

The bar imposed by S. 11 of the Bombay 
Revenue Jurisdiction Act applies only when there 
is an appealable order. An Administrative Act 
on the part of the revenue authorities, which is 
ultra vires, can be challenged in a suit without 
filing any appeal. Such a suit is not bafred under 
S. 11. {Stone, C.J. and Divatia, J.) Tumdu 
Dhansingh v. Province of Bombay. 49 Bom. 

L.R. 209=A.I.R. 1947 Bom. 403=1.L.R 

(1947) Bom. 75. 

BOMBAY SMOKE NUISANCE ACT (VII 

OF 1912), S. 3 (5) — “Owner” — Lessee—Liability 
of, under rules * Right to plead private contract 
with landlord in defence to charge of contraven¬ 
tion of rule . 

There can be no doubt that the definition of 
the word ‘.owner’ in S. 3 (5) of the Bombay 
Smoke Nuisance Act includes a lessee. The 
department is not directly concerned with pri¬ 
vate agreement between landlord and tenant and 
a lessee cannot be heard to say that his private 
contract with the landlord precludes him from 
strictly complying with the rules under the Act. 
{Rajadhyaksha and Chainani, JJ.) Emperor v. 
Fakirmahomed Currimji. A.I.R. 1949 Bom’ 
373=51 Bom.L.R. 573=51 Cr.L.J. 20. 

—- S. 9 (1) — Rules under R. 26 — Scope- 

Prosecution for non-compliance—Reasonableness 
or justice of notice to increase height of chim¬ 
ney—Relevancy of. 

When R. 26 of the Smoke Nuisance Rules 
made under the Bombay Smoke Nuisance Act, 
says that no smoke shall be emitted from a furnace 
at. a lower altitude than 100 feet from the 
firing-floor level; it means, strictly speaking that 
an offence under S. 9 (1) of the Act would be 
committed whenever smoke is emitted from a fur¬ 
nace at a lower altitude than 100 feet from the 
firing-floor, level unless any of the exceptions ap¬ 
ply. But it does not mean that in every case the 
smoke nuisance department would undertake pro¬ 
secution. It is within the power of the depart¬ 
ment to permit the emission of smoke at a lower 
altitude than 100 feet from the firing-floor level 
by the simple device of not taking any steps in 
such cases. Where, however, a prosecution is 
launched, such prosecution is not for non-compli¬ 
ance with a notice issued by the department to raise 
the height of the chimney to the required height 
or altitude, but for non-compliance with, or contra¬ 
vention of R. 26. No question at all arises in 
such a prosecution as to whether the requirements 
of the notice issued and served upon the accused 
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S. 5. 

were reasonable or unreasonable, just or unjust. 
(Rajadhyakslia and Shainani, JJ. ) Emperor r. 
Fakirmahomed Currimji. A.I.R. 1949 Bom. 373 
=51 Bom.L.R. 573=51 Cr.L.jT. 20. 

BOMBAY SUMMARY SETTLEMENT 
ACT (II OF 1863), Ss. 5 (3) and (16) (g)— 
“Transfer”—Meaning of — Partition—Joint family 
owning interest in jahagir village—Partition of 
share and separate enjoyment of shares by co¬ 
sharers—If “transfer” by manager to others — 
“Notice of transfer”—Necessity under S. 5 (3) . 

Where a joint Hindu family consisting of 
brothers hold an interest in a jahagir village, com¬ 
prising a right to receive a sum of money out cf 
the revenues of that village, the eldest member's 
name being entered in the inam register as the 
holder of the inam village, and subsequently dis¬ 
putes between them as regards division of ances¬ 
tral property are referred to arbitration and an 
award is made which is made a decree of Court, 
as a result of which the interest in the inam vil¬ 
lage, is also divided, all the brothers become en¬ 
titled to receive a portion of the amount each as 
his separate share on partition, and the names of 
the divided brothers are also entered in the revenue 
records, such partition does not amount to a 
“transfer" of the inam village by the eldest to 
the youngest brothers within the meaning of S. 16 
( g ) of tne Bombay Summary Settlement Act II 
of 1863. It cannot be said that by the partition 
effect under the award decree something was 
conveyed to the younger brothers who were not 
entitled to it before the decree. Nor is the eldest 
brother a “transferor" and the younger brothers 
transferees within the meaning of S. 5 (3) so as 
to impose on the former the duty of giving notice 
to the CollecTbr or Chief Revenue author*tv as 

m 

required by S. 5 (3) and render him liable to a 
penalty in case of failure to give notice of the 
“transfer." 60 Bom. 34, cons. ( Bavdekar a-id 
Dixit, JJ.) Vishnu Vishwanath v. Govern¬ 
ment of Bombay. A.I.R. 1949 Bom. 248=51 
Bom.L.R. 238. 

BOMBAY TENANCY ACT (XXIX OF 
1939, as amended in 1946), S. 2-A— Con¬ 
struction — “ Lawfully’* — Meaning — If retros¬ 
pective. 

The word “lawfully’’ has to be interpreted 
in its ordinary meaning and cannot be given any 
other interpretation. The intention of the Le¬ 
gislature as indicated in S. 2-A is that where 

the person who was in possession of the land 
has shown that he was in lawful possession, he 
is entitled to have the determination of the 
question as to whether he was or was not a 

tenant made by the Mamlatdar or the Collector 
or the Provincial Government and not by the 
Civil Courts. What the Legislature as a mat¬ 
ter of fact intended was that once the person 

who claimed to be a tenant showed that lie was 
in lawful possession of the land whether he was in 
possession in the character of a tenant should be 
determined by the Mamlatdar, a' Collector or the 
Provincial Government, and not by the Civil 
Courts. There was no other intention. 

Quaere : whether S. 2-A is retrospective in 
operation. (Bavdekar and Jahagirdar , JJ.) 


BOM. WATAN ACT (1886), S. 4. 

Sudkya Ramji V. Mahomed Isak. 52 Bom.L. 

R. 123=A.I.R. 1950 Bom. 236. 

-S. 17— Applicability—Decree in favour 

of landlord passed before Act—If affected — 
Retrospective operation of section. 

S. 17 of the Bombay Tenancy Act is not re¬ 
trospective in operation and does not apply to 
cases in which a decree has been obtained by a 
landlord before the Act was enacted, even if it 
be assumed that the word “tenant’* in S. 17 may 
sometimes denote an ex-tenant who is given cer¬ 
tain privileges. ( Bavdekar and Jahagirdar , JJ.) 
Sudkya Ramji v. Mahomed Isak. 52 Bom.L.R. 
123=A.I.R. 1950 Bom. 236. 

-S.. 24—Revision—Jurisdiction—Order by 

Collector in appeal—Jurisdiction of High Court to 
revise. See C. P. Code, S. 115. 49 Bom.L.R. 
658. 

--S. 24 (1-A)— Scope—Retrospective opera¬ 
tion—Decree for possession — Execution—Order 
for possession—Rights under—If affected. 

S. 24 (1-A) of Bombay Act XXIX of 1939, is 
not retrospective; there are no clear words used 
in the section which show a plain intention to give 
the section a retrospective operation, much less 
such a retrospective operation as to affect rights 
vested not only before an action is instituted, not 
only while the action was pending, not even while 
as a result of the decree obtained an application 
for execution was made but as a matter of fact 
after an order was obtained in execution that a 
party shall immediately be placed in possession of 
the property. Strong and distinct words would 
be necessary to alter or affect the rights vested 
under such an order after decree in a suit. 

(Bavdekar and Jahagirdar , JJ.) Sudkya Ramti 
v. Mahomed Isak. 52 Bom.L.R. 123=A.I.R. 
1950 Bom. 236. 

BOMBAY TODA GIRA^ ALLOWANCE 
ACT (VII OF 1887 )—“Heir”—Adopted son. 

An adopted son is an “heir" within the meaning 
of S. 3 of the Toda Giras Allowance Act. ( Sen 
and Rajadhyaksha, JJ.) Narendra Singji 
Ranjit Singji v. Ude Singji. 49 Bom.L.R. 318 
=A.I.R. 1947 Bom. 451. 

-S. 5 (1) (a)—“ Alienate — Disposition by 

will. 

The word “alienate" in S. 5 (1) (a) of the 
Toda Giras Allowance Act docs not exclude a 
devise by will. (Sen atid Rajadhyaksha, JJ.'} 
Narendra Singji Ranjit Singji v. LJde Singji. 
49 Bom.L.R. 318=A.I.R. 1947 Bom. 451. 

BOMBAY WATAN ACT (V OF 1886), 

S. 4— ll’atan property—Lease of zeatan property 
by watandar—Rent received by watandar’s zvidow — 
Liability to attachment and sale in execution of 
decree against watandar. 

Rent cannot be regarded as anything but a benefit 
to arise out of land and as such it would be im¬ 
movable property within the meaning of the General 
Clauses Act. It thus becomes equivalent to the 
land which passed under the lease. Rent of watan 
land under a lease executed by a deceased watandar 
which is received by the widow of the lessor- 
watandar is therefore watan property within the 
meaning of S. 4 of Watan Act, and cannot be 
attached and sold in execution of a decree against 
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(1932), S. 16. 

the deceased watandar. The Court has no power 
to issue execution against watan property in the 
hands of the watandar’s widow. (Macklin Raja- 
dhyaksha, JJ.) Purshottam Damodar v. An- 
ant Madhav. 48 Bom.L.R. 625=230 I.C. 22= 
A.I.R. 1947 Bom. 75=1947 Bom. (Rul.) 222=1. 
L.R. (1946) Bom. 896. 

BOMBAY WEIGHTS AND MEASURES 
ACT (XV OF 1932), Ss. 16 and 37—' "Delivery” 
—Meaning of. 

The word “delivery” in S. 16 of the Bombay 
Weights and Measures Act does not mean only 
actual, physical delivery. It is used in relation 
to. the word “sold,” and qualifies that word in 
this sense that what is meant in that section is 
delivery in pursuance of a sale. Where unstamped 
weights were sent by the seller at A by railway 
to the purchaser at L and the purchaser took 
delivery of them at L on production of the 
railway receipt, the delivery was not made by the 
carriers within the meaning of S. 16 but was made 
by the sellers through the carriers at L and the 
Magistrate at L has jurisdiction to try the seller 
for an offence under S. 16 read with S. 37 of 
the Act. ( Davies, C J . and Thadani, J .') Kun- 
danlal v. Emperpor. 222 I.C. 610=1.L.R. 1946 
Kar. 97=47 Cr.L.J. 335=1946 Sind (Rul.) 
140=A.I.R. 1946 Sind 115. 

BRITISH NORTH AMERICA ACT (1867), 
S. 96—“ Superior, District and County Courts "— 
Labour Relations Board set up under 7 rode 
Unions Act, 1944, of the Province of Saskat¬ 
chewan—Whether Court analogous to such Courts 
~~Trade Unions Act making orders of Labour 
Relations Board enforceable as orders of Court of 
Ring's Bench—If ultra vires of Saskatchewan 

Legislature. 

The jurisdiction exercisable by the Labour 
Relations Board set up under S. 4 of the Trade 
Unions Act, 1944, of the Province of Saskat¬ 
chewan is not such as to constitute it a Court 
analogous to the superior, district or county 
Courts mentioned in S. 96 of the British North 
America Act. The power vested in the Board by 
S. 10 (3) of the Trade Unions Act to appeal in 
its own name from any judgment of any Court 
affecting any of jts orders or decisions, emphasises 
the dissimilarity from those Courts. 

Therefore the Trade Unions Act in so far as it 
Purports to make the orders of the Labour Rela¬ 
tions .Board enforceable as orders of the Court 
° A King’s Bench and to give to the Board the 
Power to make any order under S. 5 (?) of the 
Act requiring an employer to reinstate any em¬ 
ployee discharged contrary to the provisions of 
the Act and to pay such employee the monetary 
loss suffered by reason of such discharge, is not 
yj ra vires of the Legislature of Saskatchewan. 
A'Ord Simonds.) Labour Relations Board of 
Saskatchewan v. John East Iron works. 
(p ^ , 53 C.W.N. 389=A.I.R. 1949 P.C. 129 

broker and constituent —Rights 

liabilities of~Broker closing transaction for 

0n 'Payntent of margin and entering into cross- 


BURDEN of proof. 

1 contract under rules — Cross-contract in pursuance 
; of instructions — Distinction. 

In principle there can be no difference between 
| a case in which a brjkci cl ses an outstanding 
i transaction because no margin has been paid to 
him and the rules permit him to perform the 
outstanding contract of entering into a cross 
contract and closing the outstanding contract, and 
a case where the broker enters into a cross-con¬ 
tract pursuant to instructions given to him by the 
constituent. (Chagh, C.J. and Coy a fee, J .) 
Ghelabhai Mahasukhram Roy v. Keshadvdey 
Madanlal. 51 Bom.L.R. 499=A.I.R. 1949 
Bom. 343. 

BURDEN OF PROOF —Compromise decree- 


Defendant to pay money by instalments through 
Court—Suit to be decreed on default — Non-pay¬ 
ment not due to defendant's fault—Proof required. 

A suit for cancellation o£ a sale deed and for 
possession of the property in question filed on 
the failure of the defendant io pay the balance 
of the sale price ended in a compromise decree 
under which the defendant was to pay the amount 
1 due in instalments and i“ case of default in pay- 
‘ ment of any one of them the plaintiff’s suit was 
to be decreed. The defendant failed to pay one 
of the instalments and the decree holder applied 
for execution of the deciee on the ground of 
default. 

Lo was on the defendant 
to pay and as he did not pay, it was for him to 
prove that the fault was not his. Assuming that 
the obligation was to pay “through Court” and 
that that. meant that he must pay into the Imperial 
Bank having first obtained a proper vochcr from the 
Court, yet it was still for him to prove that he 
took all proper and reasonable steps to make such 
payment but nevertheless failed to do so. {Lord 
Simonds.) Bishan Singh v. Mahbub All. 61 
L.W. 127=A.I.R. 1948 P.C. 17=50 P.L.R. 30 
(P .C.). 

- Ejectment suit — Onus . 

It is incumbent upon .the. plaintiff in a suit in 
ejectment to establish his title to the property in 
suit and also a subsisting right to possession. 

(Venkataramana Rao, C.J. and Venkata Ramaiya , 
/.) Palia v. Government of Mysore. 52 
Mys.H.C.R. 405=2 D.L.R. 237=28 Mys.L.J. 

1 • 

—-—-Ejectment suit - Onus—of proof—What 

plaintiff has to prove—Limitation Act Art. 142. 

A plaintiff suing in ejectment on the strength 
of his title, must, in order to succeed, should not 
only make out his title to the property sought to 
be recovered but should also establish hat he iias 
a subsisting title, i.e., that he or his predecessors 
had been in possession, whether actual or construc¬ 
tive within 12 years prior to the suit. 29 Coch. 
257, foil.; 39 Coch^ 567, ref. ( Govinda Mcnon 
and Simon, JJ .) Komu Mf.non v ^ttppukttt- 

ty Menon. 5 D.L.R. (T.C.) 27=A.I.R. 1950 
T.C. 46. 

—- Importance of—Parties adducing all thevr 

evidence—Question of onus—If material—Duty of 
Court. 

. When both sides have let in evidence the ques¬ 
tion of onus loses its importance; the parties 
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BURDEN OF PROOF. 

having produced all their evidence, the dispute 
as to the burden of proof is mainly of an aca¬ 
demic nature and the Court has to decide the 
matter on the whole evidence before it. 56 Cal. 
805; 112 I.C. 89, ref. ( Ananthakrishna Iyer, 
C.J. and Mumpiili, J .) Chief Secretary to 
Government v. Anantakrishna Iyer. 4 D.L. 
R. (Coch.) 164. 

- Kanom—Suit fo*■ arrears of michawaram — 

Proof of details of kanom—Onus—Kanom ad¬ 
mitted by defendant—Title deeds with defendant — 
Plaintiff, if bound to prove details—Failure by 
defendant to prove kanom set up — Effect. 

When a kanom tenure is admitted or a presump¬ 
tion of a kanom arises on the facts of the case, the 
burden of proving the entire details of the kanom 
cannot be thrown on the jenmi suing for arrears 
of mischavaram, especially when the kanomdar 
himself is in possession of the title deeds 
of the kanom admitted by him. In such 
cases the kanomdar defendant must himself prove 
the kanom relied on him and if he fails to do 
so, the plaintiff is entitled to a decree in his suit. 
18 T.L.J. 920; 29 T.L.J. 355, rel. (Abraham 
atid Habub Mahomed, JJ.) Erani Vasudevaru 
v. Kanakoo Velayudhan. 4 D.L.R. (Trav.) 
63. 

■Lapse of time — Relief. 


Although lapse of time may prejudice the 
chances of the plaintiff in proving his case, it 
does not relieve him of any part of the burden 
of proof that rests on him, when the lapse of 
time is not due to any default on the part of j 
the defendant or his predecessors. (Sir John 
Beaumont.) Jagdish Narain v. Nawab Said 
Ahmad Khan. I.L.R. (1946) Kar. (P.C.) 24 
=223 I.C. 394=59 LAV. 268=50 C.W.N. 477 
= 1946 P.C. (Rul.) 137=1946 M.W.N. 389= 
1946 A.LAV. 268=1946 A.L.J. 228=81 C.L. 
J. 107=48 Bom.L.R. 430=1946 O.W.N. 207= 
1946 A.L.W. 258=1046 A.L.J. 228=81 CL 
AAV.R. (P.C.) 94=12 B.R. 459=A.I.R. 1946 
P.C. 59= (1946 ) 2 M.L.J. 98 (P.C.). 

BURMA INCOME-TAX ACT (XI OF 
1922), S. 23 (3) and (4 )—Relative scope and 
distinction—Assessment to the “best of his judg¬ 
ment”—Statement of same in order of assessment. 

The only difference between S. 23 (3) and 
S. 23 (4) is that in cases falling under sub-S. 
(3), the Income-tax Officer is to arrive at an 
assessment to the best of his judgment on the 
evidence before him, whereas under sub-S. (4) he 
is to arrive at an assessment to the best of his 
judgment in the absence of such evidence. 

An assessment under S. 23 (3) is not conse¬ 
quently had in law because it is made to the 
best of the Income-tax Officer's judgment and 
this fact is stated in the assessment order. 
(Roberts, C.J., Blagden and Wright, JJ.) Com¬ 
missioner of Tncome-tax, Burma v. Messrs 
Ein Shin. (1947) I.T.R. 290. 

CALCUTTA ACTS, ETC. 

Calcutta Cotton Cloth and Yam 
gency Search Order (1945). 

Calcutta High Court Rules. 


Emer- 


CAL. H. C. RULES, Ch. V, R. 15. 

Calcutta House Rent Control Order 
(1943). 

Calcutta House Rent Control Order 
(1946). 

Calcutta Improvements Act (V of 1911). 
Calcutta Improvement (Appeals') Act 
(XVIII of 1911). 

Calcutta Municipal Act (III of 1923). 
Calcutta Official Receivers Act (VII of 
1938). V 

Calcutta Police Act (IV of 1866). 
Calcutta Rent Ordinance (1946). 
Calcutta Suburban Police Act (II of 
1866). V 

Calcutta Survey Act (I of 1887). 
Calcutta Thika Tenancy Ordinance (II 
of 1948). v 

Calcutta Thika Tenancy Act (1949). 
Calcutta Tramway Act. 

CALCUTTA COTTON CLOTH AND 
YARN (EMERGENCY) SEARCH ORDER 

Validity—Defence of India Rules, R. 81. 
[See Q.D. 1941-1945, Vol. I, Col. 593.] 
Khetsidas Girdharilal v. Protapmull Rames- 
war. A.I.R. 1946 Cal. 197. 

CALCUTTA HIGH COURT CIVIL 
RULES AND ORDERS (Part I), R. 264— 
Notice of non-satisfaction under S. 41, C. P . 
Code—Absence of covering letter—Effect of. 

A notice of non-satisfaction under S. 41, C. P. 
Code, would be such a notice, whether or not it 
is accompanied by a covering letter as required 
by R. 264 of the Civil Rules and Orders (Part 

1 °^j ^ ^ a ^ cutta High Court. ( Harries t C. 

J. and Sarkar, J .) Benoy Krishna Mukerjee 
v. Mohanlal Goenka. A.I.R. 1950 Cal. 287. 

r ’<?* JP 4 —Levy of fee on affidavits—Lega¬ 
lity. See Government of India Act S 774 
222 I.C. 59. ' ^ 

HIGH COURT RULES (AP¬ 
PELLATE SIDE), Ch. II, Sch., Para.^ 3— 

Issuing of rule—Value of subject-matter exceed- 
ing Rs. 2,000— Jurisdiction of single Judge. 

A Judge sitting singly has no jurisdiction to 
issue a rule against an order of a Judge relating 

t? a *±l ecN ™ ttcr which the value exceeds 
Ks. 2,000. (Chakravartti, J.) Golam Bari 

Moela v. Rai IIarendra Nath. 53 C.W.N. 648. 

£ IGH C0URT RULES AND 
ERS (O.S.) Ch. V, R 3—Judge dispos- 

mg of application without making report to Chief 

Justjcc—Appellate Court, if may set aside order. 

[Sff Q D. 1941—1945, Vol. I, Col. 593.] Hari- 

ms Majumdar v . r E|0Y r rasad Singh. 223 

I.C. 576 1946 Cal. (Rul.) 195=A.I.R. 1946 
Cal. 121. 

CALCUTTA HIGH COURT RULES, 

Chap. V, R. 15— Petition for revision — Pre¬ 
sentation^ to single Judge when only one Judge 

is functioning—Validity. 

Under R 15 0 f Chap. V of the Calcutta High 
Court Rules, a petition for revision can, nc 
doubt be presented only to a Division Bench. 
But if at the time the petition is put in, there 
is only one Judge of the High Court functioning 
and no Division Bench could be constituted, the 
presentation of the petition to a single Judge 
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'CAL. H. C. RULES (O.S.), Ch. VI, R. 5. 

and the issue of a Rule by him, cannot be fatal 
to the petition which is subsequently before a 
Division _ Bench for hearing and disposal. 
(I hadam, Ag. C.J. and Ram Labhaya, J) 
Sampatlal Keshan i\ Baliprasad Shah 54 
C.W.N. 92=A,I.R. 1950 Assam 6 . 

CALCUTTA HIGH COURT RULES (ORI¬ 
GINAL SIDE), Ch. VI, R. 5— Summons 
taken out on \4th and made returnable on \lth of 
the same month—If a proper one. 

Summons taken out on the 14th and made re¬ 
turnable on the 17th of the same month, allows 
2 clear days as is required by R. 5 of Ch. VI 
•of the Original Side Rules (Calcutta). (Majum- 
dar, J.) Govinda Ch. Ghose v. Bishnu Ch 
Mitter. 52 C.W.N. 502. 

— Ch. VII, R. 1 — Privy Council matters— 
Reference to Pull Bench—If competent. 

Chap. VII, R. 1 is wide enough to cover a 
reference to a Full Bench in Privy Council mat¬ 
ters. (Das, Mookerjee and Lahiri, JJ.) San- 
tosh Kumar Das v. Nripendra Kumar Roy 
A.I.R. 1949 Cal. 430=53 C.W.N. 533 (F.B.). 

--Ch. VIII, R. 6 and Chapter IX, R. 

:2 —Defendant not entering appearance—If can de¬ 
fend suit. 

Rules of the Original Side do not say that a 
defendant who has not “entered appearance” can¬ 
not in any way defend the suit. Under Chap. VIII, 
R. 6 and Chap. IX, R. 2, there are two conse¬ 
quences of not entering appearance. One is that 
the suit is liable to be heard ex parte and the 
other is that no written statement can be filed. 
A party subject to these handicaps imposed by 
the Rules can still appear under the C. P. Code 
when the suit is called on for hearing from the 
■undefended list, not only to cross-examine the 
^witnesses of the plaintiff and demolish in such 
manner the plaintiff’s case on evidence that the 
■Court will not pass any decree in the plaintiff’s 
favour but also to make such arguments and 
submissions on law and on such evidence as the 
plaintiff may have brought to the Court. These 
are valuable rights under the Code which are 
not taken away by any rules of the original side. 
(P. B. Mukharji , J.) Debendra Nath Dutt 
v. Satyabala Dassi. 54 C.W.N. 110=A.I R 
1950 Cal. 217. 

--Ch. VIII, R. 25— Leaving summons on 

the table of attorney’s office—If proper service. 

R. 25 of Ch. VIII of the Original Side Rules 
of the Calcutta High Court merely prescribes the 
mode of service of the Attorney when such ser¬ 
vice is provided by statute or rules. Even in such 
a case, leaving the summons on the table of the 
Attorney on the refusal of his clerk to receive it, 
“Would not amount to sufficient service of the 
summons under R. 25. ( Majumdar, J.) Go- 

■vinda Ch. Ghose v. Bishnu Ch. Mitter 5? 
"C.W.N. 502. 

V . Ch. X, R. 35— Applicability—Suit on spe- 
Cl ? Jfst appearing in prospective list—Power 
°f Court to dismiss for non-prosecution. 

R. 35 of Ch. X of the rules of the High 
U>urt, Original Side, applies only to cases which 
re not in the prospective list and which never 
er e in that list. When a suit has once appeared 
Q.. D.— 37 
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CAL H C. RULES (O.S.), Ch. VIII, 

K. 3. 

!?. tha l llst ’ ; hls rule i? ™ longer applicable to it. 
I he Court has therefore no jurisdiction to dis¬ 
miss a suit on the special list for non-prosecution 
alter it lias once appeared in the prospective list 
or the warning list. The inherent power of the 
Court cannot be invoked in such a case C 

736 46 G.W.N 653, FolL 44 C. 929 (F.B ) and 

63 I.A 12 , rel. on. (Chatterjee, J.) Tarak 

in^ H ^ BAccHI v - Kalachand Bacchi AIR 

1949 Cal. 377=53 C.W.N. 786. ' 

7 XI1 ’ R - 2_D and Ch. X, R. 7 _ 

Commercial suit—Entry in prospective list—Re- 

7ecfs2y t0 fof e9iStmr h Plaintiff ’ S att omey~ 

In the case of a commercial suit in which direc- 
tions have been given under R. 2-D of Ch XTT 

of the Original Side Rules by a commercial Judge 
that the suit shall be placed under Prospective 
List on a particular date, it is no longer necessary 
or incumbent on the plaintiff’s attorney to submit 
a requisition to the Registrar for entering the suit 

m the Prospective L'st as prescribed bv R. 7 of 

c'Y t 3v (Chatterjce, J.) Gopeswar Mui.uck v 
Sourendra Krishna Roy. 53 C.W.N. 788. 

t -Originating summons — 

Junsdiction of High Court—Extent of—Matters 
included in S. 302, Succession Act. 

Chap. XIII of the Calcutta High Court O.S. 
Rules is not, in terms, limited to matters which 
can only be dealt with by the High Court in exer- 

c ' se •? j , lts ° rdin ary original civil jurisdiction 
prescribed by Cl. 12 of the Letters Patent. By 

out t if nS ’ -H COvers matters relating to or arising 
°, U ‘ wills, trusts etc. The language used in 

m, e * U,es ’, n , th ' s . Chapter is wide enough to cover 

Thp «' S j- u ,- ed ,', n 302 of the Succession Act. 

The jurisdiction conferred by the section is anew 
and special jurisdiction which is an original juris- 

be hro a l t °T/ t 0 u ap P ellate jurisdiction and may 
be brought before the Court by way of an origi- 

summons (Das, J.) Maurice Meyer l 
Al BERT j oseph M eyer. j l r 


nama. 


Ch. XIII, R. 1 — Applicability —Wakf- 

Paragraph 1 of Ch. XIII of the Original Side 
Rules is wide enough to embrace a rcakfnama and 
a question whether it creats a Wakf-al-al-auhd 

of toat' 5 a quest '° n which falls within the scope 
OriS ^ graPh and ‘ he High Court in ite 

°t 3 ' ’’ 7 ™ d 

language of R d, ’ sti r ction between the 

XIII ff the r Rr ' 5 A 7 and 11 of Chap. 

The three last mini- C T t , 0 n S mal Side Rules, 
orio-inatinfr e„™ entl0ned rules requires service of 

be prope/defend ^* 5 ^ arsons who would 
wav o^an n? s lf . P roceedin ffs were taken by 

service on “A whereas R - 3 require! 

are somrhf ♦ one the persons whose rights 

Meyer f A rfpt r a eCted U (Das ’ J ' ) ^uIice 

1 Cal 184 J PH MeyE! ' LL.R. (1947) 
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CAL. H. C. RULES (O.S.), Ch. XIII-A, 
R. 6. \ 

-Ch. XIII-A, Rr. 6, 7 and 9—Leave to 

defend—When may be given unconditionally. [See 
Q.D. 1941—1945, Vol. I, Col. 595.J Kiranmayi 
Dasi v. T. Ciiatterji. I.L.R. (1945) 2 Cal. 
145=A.I.R. 1949 Cal. 479. 

-Ch. XXIII, R. 12— filing of award by 

one of arbitrators — Validity. 

Under Ch. XXIII, R. 12 of the Original Side 
Rules of the Calcutta High Court in causing an 
award to he filed the arbitrators do not perform 
a judicial act but one of a ministerial nature, and 
the ministerial act of filing can properly be carried 
out by one of their number. [1914 Sind 90, appr.] 
( Gentle, J.) Anandi Lal Poddar y. KeshAvdeo 
Poddar. I.L.R. (1945) 2 Cal. 526=A.I.R. 1949 
Cal. 549. 

-Ch. XXV, R. 34— Applicability — Part- 

heard snit — Adjournment—Withdrawal of brief — 
Counsel’s right to fees. 

R. 34 of Ch. 25 of the Original Side Rules 
does not apply when the case is not one of sim¬ 
ple adjournment but where the suit was actually 
part-heard and adjourned for a fortnight. 

If client has engaged a counsel and if the 
attorney of the client has in fact delivered the 
brief to the counsel, the counsel is entitled to 
his fees, if the attorney withdraws the brief from 
the counsel on the instruction of his client pro¬ 
vided of course the counsel was agreeable to 
appear or work on the brief. Delivery of the 
brief to the counsel entitles the counsel to the 
fees marked on the brief so long as the counsel 
is prepared to discharge his obligations in res¬ 
pect of the brief. The fact that the brief was 
withdrawn by the attorney on the instruction of 
the client and the counsel had not to work out 
the brief cannot in such circumstances deprive 
the counsel of his right to the fees. ( Muk - 
harji, J.) Gour Chand Mullick v. Prod- 
yumna Kumar Mullick. 84 C.L.T. 9. 

--Ch. XXVII, R. 37— Sale by Registrar 

set aside on ground of want of good title — Pur¬ 
chaser's right to interest on purchase-money de¬ 
posited in Court. 

Where a sale held by the Registrar under Ch. 
XXVII of the Original Side Rules is set aside 
on the ground that a good title could not be made 
out, the purchaser, in addition to the refund of 
the purchase money paid by him and kept in depo¬ 
sit in Court is entitled under R. 37 of that chap¬ 
ter only to “bis costs, charges and expenses occa¬ 
sioned by his bidding” and not to any interest on 
such deposit. 

A sale held Ivy the Court through its officer, 
the Registrar cannot be treated on the same foot¬ 
ing as a sale by private treaty. Further, the case 
is not of such a description where the purchaser 
for getting release from his bid has to allege or 
rely upon circumstances which would attract the 
equitable jurisdiction of Equity Courts of Eng¬ 
land, for that jurisdiction is exercised only in 
cases of fraud, accident or breach of confidence 
or where the remedy at law is inadequate. 

The fact that there has grown up a practice 
in the Calcutta High Court to allow the purchaser 
interest in such cases is of no value. O. XL, R. 
3 of the O.S. Rules has in contemplation the 


CAL. H. C. RULES (O.S.), Ch. XXXVI, 
R. 77. 

procedural or adjective law. Its meaning is that 
where there a te no specific rules regulating pro¬ 
cedure the procedure sanctioned by practice is to 
be followed. The question as to whether a pur¬ 
chaser would be entitled to get interest on the 
purchase-money deposited by him on the reversal 
of the sale is one which concerns substantive 
law, and his claim can only be sustained either 
on the basis of contract or on the basis of statu¬ 
tory law or rules having the force of law or on 
general principles of substantive law. (Mitter, 
A. C.J. and Sharpe, J.) Bank of Calcutta, Ltd. 
v. National Insurance Co., Ltd. 51 C.W.N. 
788. 

--Ch. XXXVI, Rr. 2 and 3— Solicitor 

and client—Implied retainer — Permissibility. 

The act of authorising or employing a solicitor 
to act on behalf of clients constitutes the 
solicitor's retainer by that client. A retainer 
need not be in writing although it is always 
advisable to have a writing. Where there has 
been no written retainer the Court may imply 
the existence of a retainer from the acts of the 
parties in a particular case. None of the Rules 
of the original side of the Calcutta High Court 
makes it obligatory that a retainer must be ia 
writing. There is nothing in R. 66 or R. 69 
of Ch. 2 of the Rules to exclude an implied 
retainer. That being so English Rules and 
Practice which permit and recognise implied re¬ 
tainers must be followed as provided by Rr. 2 
and 3 of Ch. 36. ( Mttkharji, J.) Gour Chand- 
Mullick v. Prodyumna Kumar Mullick. 84 
C.L.J. 9. 

-Ch. XXXVI, R. 32 (4 )—Fees in excess 

of prescribed maximum—Power of Court ta 
allow—Consent of client not in writing. 

While R. 32 in Ch. 36 of the Original Side 
Rules of the Calcutta High Court defines the 
powers of the Taxing Officer,»it is not intended' 
to take away the power of the Court in a pro¬ 
per case to allow fees greater than the maximum 
authorised by the Rules. The Court has always- 
jurisdiction to allow fees paid to counsel in 
excess of the maximum laid down in the Rules 
when the consent of the client to such payment 
is proved although such consent is not in writing. 
35 C.W.N. 993; 51 C. 829 and 49 C. 618, rel. 
on. ( Mttkharji, J.) Gour Chand Mullick •«. 
Prodyumna Kumar Mullick. 84 C.L.J. 9.. 

-Ch. XXXVI, R. 77, Item 22— Amount 

realised by decree-holder as result of compromise 
— Sheriff’s right to poundage. 

A sheriff is not entitled to poundage on an= 
amount realised by the decree-holder without the 
direct or indirect intervention of the sheriff. 
Where a notice of attachment in respect of a sum 
of money alleged to be due to the judgment-debtor 
from a third person was issued through the 
sheriff on an application by the decree-holder,, 
and later a certain sum of money was realised by 
the decree-holder as a result of a compromise in- 
full settlement of his claim against the judgment- 
debtor and the costs of the execution proceedings,, 
the sheriff is entitled to recover from the decree- 
holder poundage on the sum realised by him in» 
pursuance of the compromise. ( Edgley, /,)• 
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CAL. H. C. RULES (O.S.).Ch XXXVIII, 

R. 43. 

Basantx Cotton Mills, Ltd. v . Saroje Kumar 
Ghosh. I.L.R. (1947) 1 Cal. 238. 

-Ch. XXXVIII, R. 43 —Scope of. 

R. 43 of Ch. XXXVIII of the High Court 
Original Side Rules does not give the meaning 
of the word Mast day’ as used in R. 44. It merely 
lays down the rule for reckoning the number of 
da) s when the last day is a Sunday or when the 
Court remains closed and the last day obviously 
means the day when the summons or notice is 
made returnable. ( Majumdar, J.) Govinda Ch. 
Ghose v. Bishnu Ch. Mitter. 52 C.W.N. 502. 

- 7 -Ch. XXXVIII, R. 60 —Order directing 
security to be furnished to satisfaction of Regis¬ 
trar — Court's power of review. 

When a Court has directed security to be fur¬ 
nished by a party to the satisfaction of the Regis¬ 
trar, the decision of such authority on the suffi¬ 
ciency of the security cannot be questioned. But 
the Court has jurisdiction to review its orders 
when such authority designated in accepting such 
security has not acted in accordance with the 
order or has otherwise acted improperly. There 
is no reason why a Court should accept or allow 
a bond to be accepted by its officers pursuant to 
its order which may create any difficulty in its 
enforcement by reason of the absence of appro¬ 
priate language or absence of strict compliance 
with the rules of the Court. ( Mcijumdar, J) 
East and West Transport Service v. Noakhali 
Union Bank, Ltd. 50 C.W.N. 876. 

——•Appendix J —Sale by Registrar—Deposit 

op 2 b per. cent, of purchase money by purchaser _ 

Default in paying balance~No re-sale—Purcha¬ 
se) s right to recover deposit. 

In a case of sale by Registrar on conditions 
set out in Appendix J to the Rules of the Calcutta 
High Court pursuant to a mortgage decree, the 
purchaser who had deposited 25 per cent, failed 
to pay the balance of the purchase money. There 
was no resale of the properties. On an applica¬ 
tion by the purchaser for the return of the depo¬ 
sit money to him, 

Held , that the purchaser upon default lost his 
right to recover the deposit money in the absence 
of special circumstances. To be of any assist¬ 
ance to the purchaser any special circumstances 
which he relied upon must be such as amounted 
to an agreement binding on the mortgagee to 
forego his right with regard to the deposit; that 
is to say something which amounted to an agree¬ 
ment by the mortgagee to return the deposit which 
had already been made and which he had become 
entitled to either as a sum which he might for¬ 
feit or as an amount which though it would be 
taken into consideration in calculating any deficit 
upon a re-sale, would not otherwise be repayable 
to the person who made the deposit. The fact that 
the properties were not resold at an early date or 
within a reasonable time might disentitle the mort¬ 
gagee to recover from the purchaser the deficiency 
that might arise, if and when the properties were 
eventually resold. But that fact could not operate 
so as to give the purchaser a title to the deposit 
which was lost by him when he defaulted. ( Clough, 
Narendra N. Mitra v. Nripendra B. Roy. 
A -I.R. 1948 Cal. 208. 


CAL. H. R. CONTR. ORD. (1943), Para. 
9. 

CALCUTTA HOUSE RENT CONTROL 
ORDER (1943) —Scope of—If furnishes addi¬ 
tional grounds of ejectment—T. P. Act, S. 111. 

The grounds for passing a decree for ejectment 
are detailed in S. Ill of the T. P. Act. The 
Calcutta House Rent Control Order does not fur¬ 
nish any additional grounds for ejectment. It 
rather places limitations on the right of the land¬ 
lord seeking to eject a tenant: in other words, it 
furnishes additional grounds of defence. 50’c. 
W.N. 750, ref. (Biswas and G. N. Das, JJ.) 
Mahomed Ekramal Haque v. Rebati Bhusan 
Mukherjee. 53 C.W.N. 859. 

- Para. 9 —Finding by Courts below that 

landlord bona fide required premises for his own 
occupation—If conclusive in second appeal. 

A finding of fact by the Courts below that the 
landlord bona fide required the premises for his 
own occupation, is conclusive in second appeal, 
and the appellant is not entitled to adduce evi¬ 
dence of subsequent events in order to have a 
fresh adjudication on that point. (Lodge, J.) 
Ram Mohan R A o v. Lalit Chandra Sen A I 
R. 1947 Cal. 351. * 

— Para. 9 —Lessee of land erecting buildings 
thereon and letting them—If protected against 
ejectment on expiry of lease. 

A lessee of land who has erected buildings 
thereon contracting with the lessor that he would 
convey them to him on the expiration of the lease, 
is not entitled to the protection of para. 9 of the 
Calcutta House Rent Control Order against eject¬ 
ment after the expiration of the lease. 

The language of para. 9 of the order read with 
the definition of “landlord” and “tenant” in para. 
2, clearly indicates that there must be a direct rela¬ 
tionship of landlord and tenant in respect of a 

. person who seeks to recover 

possession and the person who resists such claim 
The definition of “landlord” shows that he must 

be entitled to receive rent in respect of the house 
or building. 

The expression “the tenant” in para. 9 refers 
not to any tenant who may be in occupation of 
the house, but to the tenant to whom the house 
or building has been let by the landlord. This 
seems to follow from the definition of “house” 

Z S ra in« ( r 3) M° f ; he ° rder ’ from the Terence 

to S. 108 of the T. P. Act in proviso (a) to 
para. 9, and from the reference to the contract 
with the landlord in Cl. (4) of para. 9. This 

fe 1 "? .. c . a . se ’ the mere that the lessee has 

let the building to certain persons who hold under 

him as occupying tenants, is immaterial in a suit 

for recovery of possession of the demised land 

° f the lease from the '“see. 
■turf 3 c ' Prafulla Chandra Ghosh v 
bHEiK Shamsuddin. I.L.R. (1946 ) 2 Cal 326 

——-Hara. 9—-Protection of tenant—Facts sub- 
\° swt —ff relevant. [See O.D. 1941_ 

V TTsh° ’ Co -k 598 'J Sa F at Chandra Datta 

s8sSyTE." , iM 5 “. 1 . I sk 1! - ,m5> 2 “• 

r p 7 ? ara L.^ (b )—Order of Commissioner 

of Police directing discontinuance of house as 

disorderly house—If deprives tenant of protection 

Suppression of Immoral Traffic Act , 
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9 (1). 

A tenant of a house cannot be deprived of the 
protection afforded by para. 9 (1) of the Cal¬ 
cutta House Rent Control Order by reason of an 
order made by the Commissioner of Police under 
S. 6 (2) of the Bengal Suppression of Immoral 
Traffic Act directing the discontinuance of the 
use of that house as a disorderly house or brothel 
or a place of common assignation. If after the 
said order of the Commissioner of Police, the 
landlord determines the tenancy and institutes a 
suit for ejectment against the tenant, he cannot 
succeed unless he establishes that the tenant has 
been guilty of a conduct described in para. 9 (1) 
( b) of the Calcutta House Rent Control Order. 
The decision of the Commissioner of Police does 
not constitute a finding of or relate to any such 
conduct of the tenant. It only amounts to a find¬ 
ing that the house is used as a brothel or disorderly 
house and for the purposes of prostitution, etc. 
(Majumdar, J.) Nirmal Chand v. Gobordhan 
Das. I.L.R. (1946) 2 Cal. 615=50 C. W. N. 
756. 

- Para. 9 (1), proviso (c) —Tenant agree¬ 
ing to decree for possession—If satisfactory cause. 

If the landlord can show that the tenant has 
agreed to a decree for possession being passed 
against him and is still agreeing, it would be a 
cause which the Court is bound to consider as 
satisfactory within the meaning of proviso (r) 
to para. 9 (1) of the Calcutta House Rent Con¬ 
trol Order. ( Clough, J.) Kironsashi Dasskf. 
v. Hirendra Nath. I.L.R. (1946) 1 Cal. 462= 
50 C.W.N. 245. 

- Para. 9 (b) — Order setting aside decree 

for possession granting time to landlord to take 
proper steps—Effect of—Suit if kept pending 
—Permission to prosecute suit on ground that 
tenant is defaulter—If can be granted. 

A Small Cause Court setting aside under para. 
"9 ( b ) of the Calcutta House Rent Control Order 
its decree for delivery of possession, is not also 
bound at the same time to dismiss the suit en¬ 
tirely. It may do so, but for sufficient reasons 
it may also decide, while setting aside the decree 
to keep the matter alive. If by the order setting 
aside the decree the Court allows the landlord two 
months’ time to take proper steps, it keeps the 
suit alive, and permission can, therefore, be validly 
granted in such a case to prosecute the suit on the 
ground that the tenant was a defaulter. (Das 
Gupta, J.) Nikunja Lai. Dutta v. Rajani 
Kanta Chatterjee. 53 C.W.N. 462. 

- Para. 9 (b) (1)— “Proceeding”— If in¬ 
cludes appeal. Sec Calcutta House Rent Con¬ 
trol Order, Para. 9 (B) (3). A.I.R. 1948 
Cal. 226. 

- Paras. 9 (4) and 2 —Default by tenant 

in payment of rent in time—Landlord accepting 
rent subsequently—Tenants, if entitled to protec¬ 
tion—Person becoming landlord subsequent to such 
default—If can avail himself of such default. 
\See Q.D. 1941-1945, Vol. I, Col. 599.] Kanto 
Mohan Mai.lik v. Tyotish Chandra Mukherji. 
I.L.R. (1945) 2 Cal. 501— A.I.R. 1949 Cal. 
571. 

- Para. 9 (4) —Tenant paying up arrears of 

rent due before ejectment suit but not rent due 


CAL. H. R. CONTR. ORD. (1943), Para. 

9-A. 

during suit—If protected. [See Q.D. 1941—1945, 
Vol. I, Col. 599.] Keshab Mitter v. Mrs. P. 
Ghosh. I.L.R. (1946) 1 Cal. 176=224 I.C. 
364=1946 Cal. (Rul.) 243=A.I.R. 1946 Cal. 
81. 

- Para. 9-A —Pending suit—Dismissal for 

failure to obtain Rent Controller's permission — 
Power of Court — Para. 9-A superseded before 
disposal of suit in appeal — Suit, if can be tried on 
merits. 

A suit for ejectment filed by a landlord on the 
ground that he required the premises for his own 
use and occupation was pending when paragraph 
9-A of the Calcutta House Rent Control Order, 
1943, was added precluding the Court from pass¬ 
ing a decree in such suit unless the permission 
of the Rent Controller was obtained for prose¬ 
cuting the suit. The plaintiff-landlord failed to * 
obtain the requisite permission and both the trial 
Court and the lower appellate Court dismissed 
the suit. The plaintiff filed an appeal to the 
High Court and before the disposal of that ap¬ 
peal, paragraph 9-A was superseded by other 
pieces of legislation. 

Held, that there w r as no provision giving juris¬ 
diction to the Court to dismiss the pending suit 
on the ground of want of permission of the 
Rent Controller and that the plaintiff should have 
an opportunity, because of the altered circum¬ 
stances, to have the suit tried on the merits .as 
there was then no bar as had originally been pro¬ 
vided in paragraph 9-A. If during the pendency 
of a suit certain temporary legislation was en¬ 
forced which did not directly authorise the Court 
to dismiss a suit for the non-fulfilment of cer¬ 
tain conditions and if before that suit was finally 
disposed of by the Appellate Court that bar was 
removed, the plaintiff should not be denied the 
privilege of having the suit tried out which was 
said to have been in order on the date it had 
been filed. ( Mookcrjee, J.) Ashutosh Bhat- 
tacharjee v. Mahendra Nath Roy. 54 C.W. 
N. 813. 

- Para. 9-A —Requirements of—Permission 

to sue tenant given to two persons—-Suit by three 
plain tiffs—Ma in tainability. 

On a reading of Para. 9-A of the Calcutta 
House Rent Control Order it is clear that there 
must be an identity between the person who wishes 
to institute a suit for ejectment, the person who 
applies to the Controller for permission, the per¬ 
son to whom the Controller gives permission and 
the person who ultimately brings the suit. Hence 
where only two of the landlords have been given 
the necessary permission by the Rent Controller 
under. Para. 9-A of the Order, a suit by three 
plaintiffs as landlords to eject the tenant could not 
be entertained. (Chakravartti, J.) Abani Bhu- 

san Mukherjee V. Prodyut Kumar. 52 C.W. 
N. 461. 

■ Para. 9-A (1)— Suit for ejectment on seve- 

r ° P M f °f such grounds requiring Con¬ 

troller s permission — Suit, if may proceed on other 
grounds. 

If a suit for ejectment by a landlord against his 
tenant is brought on several grounds and one o( 
l them is “a ground” which requires the permission 
of the Controller and such permission has not 
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bep obtained, then the whole suit cannot be enter¬ 
tained under Para. 9-A (1) of the Calcutta House 
Rent Control Order. In such a case, the suit 
cannot proceed on the grounds for which no per¬ 
mission is necessary. 5 D.L.R. 57, not foil. 
(Roxburgh , J.) Prafulla Kumar Dutta v. 
Guiram. 54 C.W.N. 624— A.I.R. 1950 Cal. 
544. 

-Paras. 9-A and 9-B— Validity—Defence 

of India Act, S. 1*1 —Defence of India Rules, 
R. 81 (2) (bb). 

The provisions of Paras. 9-A and 9-B of the 
Calcutta House Rent Control Order relating to 
the necessity of the permission of the Rent Con¬ 
troller to institute a suit or to prosecute a pending 
suit, are not rendered invalid by reason of the 
provisions of S. 14 of the Defence of India Act. 
Nor are they ultra vires the powers conferred by 
Cl.'(bb) of sub-R. (2) of R. 81 of the Defence of 
India Rules. ( Clough, J.) Butto Kristo Sha- 
ha v. Panchu Gopal Shaha. I.L.R. (1946) 
2 Cal. 198. 

--(1945), Para. 9-B— Proceedings started 

before expiry of order—Continuation thereafter 
—Jurisdiction of Small Cause Court—Govern¬ 
ment of India Act, S . 102. 

On 12th July, 1946, a tenant filed an applica¬ 
tion for relief in a Small Cause Court under 
Para. 9-B of the Calcutta House Rent Control 
Order, 1945, as amended on 16th June, 1946, in 
respect of a consent decree for ejectment. Be¬ 
fore this application was finally decided the con¬ 
trol order expired on 30th September, 1946, and 
was replaced by the Calcutta Rent Ordinance, 
1946. In spite of that, the Court proceeded to 
decide the application and set aside the consent 
decree on 6th December, 1946, in exercise of the 
powers conferred by Para. 9-B (3) of the 
control order. 

Held, that in spite of the expiry of the control 
order on 30th September, 1946, the Small Cause 
Court had jurisdiction to decide the application 
filed on 12th July, 1946, and that Para. 9-B of 
the control order remained alive for the pur¬ 
poses of a proceeding commenced under it 
before the date of expiry although it was dead 
for all other purposes. The control order was 
passed by the Governor of Bengal under R. 81 
(2) (bb) of the Defence of India Rules which 
again were framed under S. 2 of the Defence 
of India Act. The Defence of India Act itself 
was enacted under S. 102, Government of India 
Act under which the central legislature was given 
power to legislate on Provincial subject after a 
Proclamation of Emergency had been made. By 
sub-S. (2) of S. 102, as amended by S. 5, 
India (Central Government and Legislative) Act, 
1946, it was provided that an emergency legisla¬ 
tion on a provincial subject by the central legisla¬ 
ture shall to the extent of the incompetency, 
cease to have effect on the expiration of six 
months after the proclamation of emergency has 
ceased to operate, “except as respects things 
done or omitted to be done before the expiration 
°I the said period”. If the control order is 
re ad, as it must be, as a part of the Defence of 
India Act, it must be held that on 30th September, 
1946* the control order ceased to have effect 
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except as respect things done or omitted to be 
done before the said date. 52 C.W.N. 25 
(F.R.), rel. on; 51 C.W.N. 148, Diss. from. 
(Das and Lahiri, JJ.) Da woo Doyal v . Girid- 
hari Laha. 84 C.L.J. 1=54 C.W.N. 12= 
A.I.R. 1950 Cal. 214. 

- Para. 9-B —Suit instituted before order — 

Absence of permission of rent controller — Main¬ 
tainability. 

A suit for ejectment of a tenant for non¬ 
payment of rent is maintainable in the absence of 
permission of the Rent Controller under para. 9-B 
of the Calcutta House Rent Control Order, 1943, 
where such suit was instituted before that order 
came into operation and the Court does not make 
any order or decree for possession while it is 
in force. (Mukherji, J.) Harimohan Dutt v. 
C. K. Sen & Co., Ltd. 83 C.L.J. 278. 

-Para. 9-B (3)— Applicability—Consent 

decree. 

The provisions of paragraph 9-B (3) of the 
Calcutta House Rent Control Order introduced by 
notification dated 28th August, 1945, relate to a 
decree for recovery of possession passed by a 
Court after adjudication on the ground of non- 
compliance by tenant with regard to payment or 
deposit of rent, and not to a decree obtained by 
consent. ( Gentle , J.) Parbati Debt v. S. N. 
Sen. 50 C.W.N. 242. 

- Para. 9-B (3)— Applicability—Consent 

decree. 

The provisions of para. 9-B (3) of the Cal¬ 
cutta House Rent Control Order, relate to a de¬ 
cree passed by the Court after adjudication upon 
the grounds specified in the order, and do not re¬ 
late to a decree by consent. 50 C.W.N. 242, folk 
(Clough, J.) Kironsashi Dassee v. Hirendra 
Nath. 50 C.W.N. 245. 

- Para. 9-B (3 )—Applicability — Consent 

decree. 

Assuming that a consent decree for ejectment 
comes within the purview of para. 9-B (3) of the 
Calcutta House Rent Control Order, a consent 
decree which does not itself show that there was 
default on the part of the tenant in regard to 
payment or deposit of rent which disentitled him 
to any protection under para. 9 and it was on 
account of that fact that he consented to a decree 
for eviction does not attract the operation of 
para. 9-B (3) of the order. (Harries, C.J. and 
Mukherjea, J.) Manick Chandra Pal v. Hari- 
pada Roy. 52 C.W.N. 230=A.I.R. 1949 CaL 
151. 

- Para. 9-B (3)— Applicability—Consent 

decrees. 

Sub-para. (3) of para. 9-B of the Calcutta 
House Rent Control Order applies to and includes 
decrees passed on consent where either the decrees 
or the proceedings in the suits show that the real 
ground on which the landlord seeks eviction is 
non-payment of rent by the tenant. [50 C.W.N. 
242 and 245, Diss.] (Biswas and G. N. Das , 
JJ.) Mahomed Ekramal Haque v. Rebati 
Bhusan Mukherjee. 53 C.W.N. 859. 

- —Para. 9-B (3 )—Application by tenant for 

vacating decree for ejectment — Forum—Trial or 
appellate Court—Appeal pending against decree 
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—Jurisdiction of appellate Court to proceed with 
appeal 

An application by the tenant under Para. 9-B 
(3) of the Calcutta House Rent Control Order 
for vacating a decree for ejectment made before 
29th August, 1945, must be made only to the 
Court which had passed the decree and not to 
the appellate Court, although an appeal filed by 
the tenant against the decree for ejectment is 
pending on the date of his application or on 29th 
September, 1945, that being last date for making 
such an application under that paragraph. The 
jurisdiction of the Court that had passed the 
decree to entertain the application does not cease 
even after the appellate Court passes its decree, 
as the principle of the merger of the decree of a 
lower Court in the decree of the appellate Court 
is not applicable to a proceeding coming under 
Para. 9-B (3), there being in the enactment it¬ 
self an indication to the contrary. 

Further in view of Para. 9-B ( 1 ) of the 
order the appellate Court itself has no jurisdic¬ 
tion to proceed with the appeal and any decree 
that it may pass is void. The word ‘proceed¬ 
ing” occurring in the first part of Cl. (1) of 
Para. 9-B would include an appeal arising in 
a suit for ejectment of a tenant and would 
necessarily include an “appeal” also as far as 
the second part is concerned, for the word “pro¬ 
ceeding” must have the same meaning in both 
the parts. (R. C. Milter and Sharpe, JJ.) Mari 
Prosad Roy v. Babulal Chaukhani. T.L.R. 
(1948) 2 Cal. 334=A.I.R. 1948 Cal. 226. 

-Para. 9-B (3 )—Order under — Costs — 

Power to disallow court-fees paid on amount 
decreed for mesne profits. 

The Court in making an order in favour of 
the tenant under Para. 9-B (3) of the Calcutta 
House Rent Control Order, can reduce the costs 
decreed in the suit itself but cannot in the exer¬ 
cise of its discretion disallow a portion of the 
court-fees which the plaintiff had paid under the 
orders of Court for getting a decree for the 
amount decreed for mesne profits. ( R. C. Mitter 
and Sharpe, JJ.) IIari Prosad Roy v. Babulal 
Chaukhani. T.L.R. (1948) 2 Cal. 334=A.I. 
R. 1948 Cal. 226. 

—' Para. 11 —Scope and applicability . 

Para. 11 of the Calcutta House Rent Control 
Order proceeds on the well-known principle that 
an executing Court must execute the decree as it 
stands. That section gives the power, not to the 
executing Court, but to the Court which passed 
the decree to rescind or modify the decree if the 
decree could not have been passed in that form 
or could not have been passed at all at the date 
when it was passed if the control order had been 
in force on the date of the decree. (Mitter, 

Ag. C.J. and Sharpe, /.) Tawinikanto 7 > Bono- 
mali Dey. A.I.R. 1948 Cal. 172. 

P^ra. 11-A——Order under—Non-compli¬ 

ance—Penalty—Power to impose—Calcutta Rent 
Ordinance (1946), Ss. 21 and 26. Sec Calcutta 
Rent Ordinance, Ss. 21 and 26 . 4 n T R 

(Cal.) 64. 

--(1946), S. 13— Scope—Permission ob¬ 
tained under House Rent Control Order , 1 943_ 


CAL. IMP. ACT (1911), S. 71, - 

Sufficiency for suit for eviction under Order of 

1946. 

On an application under S. 9-A of the Calcutta 
House Rent Control Order, 1943, permission was 
granted to the applicant, subject to the condition 
that the suit for eviction of the tenant should not 
be instituted prior to 1—2—1947. The Rent 
Control Order, 1943, having expired on 30—9—46, 
the new Order of 1946 was promulgated by the 
Governor, and it came into operation on 1—10—46. 
A suit for eviction was instituted on 5—2—47 on 
the permission granted under the old Order and 
the defendant pleaded that no permission having 
been obtained afresh under S. 13 (3) of the new 
Order, the suit filed on the strength of the per¬ 
mission granted under the old Control Order was 
not maintainable. 

Held, that a fresh permission under S. 13 (3) 
of the House Rent Control Order, 1946, was 
necessary, as it is a condition precedent, and the 
suit instituted on the permission granted under 
the old Control Order was not maintainable, there 
being no provision to the effect that a permission 
for filing a suit obtained under the old Control 
Order would be deemed to be a valid permission 
under the new Control Order, 1946. ( Mukherjea 

and G. N. Das, JJ.) Sarju Tfavari v. Bankim 
Chandra. 52 C.W.N. 669=A.I.R. 1949 Cal. 
67=3 D.L.R. (Cal.) 11. 

CALCUTTA IMPROVEMENT ACT (V 
OF 1911), Ss. 70 and 72—Powers of Tribunal 
—Award modified on appeal—Inherent power to 
grant restitution. [See Q.D. 1941—1945, Vol. 
I, Col. 600.] Bhupati Nath Deb v. Province 
of Bengal. I.L.R. (1945) 1 Cal. 40=A.I.R. 
1949 Cal. 124. 

-—S. 71— Hearing of valuation reference — 

Practice and procedure—Document in possession of 
acquiring authority filed during argument — Admis¬ 
sibility — C. P. Code, O. 13, R. 2. 

Provisions to be found in the Code of Civil 
Procedure relating to the examination of witnesses 
and the production of documents in Court are ap¬ 
plicable during the hearing of a reference under 
the Calcutta Improvement Act. But a practice 
has grown in the Calcutta Improvement Tribunal, 
whereby the parties are not required to file in 
Court documents under their control or to file a 
list of witnesses as may be required necessary by 
the parties. Where a valuation reference is 
actually taken up for hearing at the opening stage 
the claimants indicate the detailed grounds for 
contesting the Collector’s award and also the nature 
of evidence on which reliance will be placed. The 
Province from this stage takes steps for getting 
the evidence before Court in support of the Col¬ 
lector’s award and to controvert the points as are 
to be urged by the claimants. The claimant ad¬ 
duces evidence as he is regarded as the plaintiff 
in the suit. The burden of proof is on the claim¬ 
ant to show that the award as made by the Col¬ 
lector is inadequate. The extent of this burden 
varies according to the nature of the enquiry 
made by the Collector under S. 11 of the Land 
Acquisition Act. Where the Collector gives no 
detailed reasons, the burden which is to be dis¬ 
charged by the claimant is very light. The 
claimant has to begin his evidence first and it is 
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only after he has completed his evidence that the 
Government is to rebut it and support the award 
made by the Collector by positive evidence. 

The Tribunal is not justified in allowing a docu¬ 
ment which is in the possession of the acquiring 
authority to be filed late during the argument for 
practically no reason whatsoever. Where the 
order as recorded does not indicate any sufficient 
consideration, the provisions contained in 
O. 13, R. 2, C. P. Code, are attracted in such 
a case and must be applied. ( Mookerjee and 
Mitra, JJ.) Mohini Mohan Saha v. Province 
of Bengal. 85 C.L.J. 379. 

- S. 71 (b) and Sch., Art. 9 — Compul¬ 
sory acquisition of land—Method of valuation. 

In cases of compulsory acquisition of land for 
the Board of Trustees for the improvement of 
Calcutta, the “development method” is not permis¬ 
sible. The land has to be valued according to its 
disposition at the date of the declaration. It can¬ 
not be imagined to be in a different state than 
■what it actually was at that point of time, nor can 
it be valued with reference to its possible future 
user by proposing a physical change. 56 C. 989, 
11 C.W.N. 875 and 41 C. 967, referred to. 
(Mitter and P. N. Mitra, JJ.) Province cf 
Bengal v. Amulya Dhon Addy. 54 C.W.N. 
297=A.I.R. 1950 Cal. 356. 

•- S. 81 —Lands vested in Board for provid¬ 

ing open space for ventilation and recreation — 
Power of Board to sell, lease or let for hire. 

The right conferred on the Board in general 
terms by S. 81 of the Calcutta Improvement Act 
to sell, lease or let for hire the lands vested in 
it, has been taken away by necessary implication 
in respect of lands acquired by the Government 
for the Board for the express purpose of providing 
an open space for ventilation and recreation for 
the exercise of the power of sale, lease, etc., would 
defeat the purpose for which the said lands had 
been acquired. ( Mitter and Akram, JJ.) Pro¬ 
vince of Bengal v. Board of Trustees for the 
Improvement of Calcutta. I.L.R. (1946) 1 
Cal. 583=221 I.C. 117=81 C.L.J. 185=50 C. 
W.N. 825=A.I.R. 1946 Cal. 416. 

CALCUTTA IMPROVEMENT (AP¬ 
PEALS) ACT (XVIII OF 1911) — Further ap¬ 
peal from the decision of the High Court — Compe¬ 
tency. 

The question whether under the provisions of 
the Calcutta Improvement (Appeals) Act a fur¬ 
ther appeal against the decision of the High Court 
“would lie or not left open. ( Kania , C.J., Fazl 
Ali, Patanjali Sastri f Mehrchand Mahajan and 
Mukherjea, JJ.) Hari Sankar Pal v. Anath 
Nath Mitter. 1949 F.C.R. 36=4 D.L.R. (F. 
, C.) 70=1949 F.L.J. 125=A.I.R. 1949 F. C. 
106=(1949) 2 M.L.J. 20 (F.C.). 

---S. 3 —Appeal against decision of President 

°f Tribunal—Power of High Court. 

Per Das, J. —The grounds which are open to 
tbe appellant on an appeal filed to the High Court 
Against the decision of the President of the Cal¬ 
cutta Improvement Tribunal under S. 3 of the 
Calcutta Improvement (Appeals) Act, are akin 
™ those to be found in S. 100, C. P. Code. 
Y ''here the judgment of the Tribunal suffers from 


CAL. MUN. ACT (1923), S. 3. 

the defect that it does not consider an important 
piece of evidence on the question of valuation and 
it is also open to attack on the ground that it is 
difficult to discover from the judgment of the 
President as to the basis on which he arrived at 
his valuation, the judgment is not conclusive on 
the question of valuation and it is open to the 
High Court in appeal either to remit the case to 
the Tribunal^ for a fresh adjudication, or to decide 
the case for’itself on the evidence which is on the 
record. 

Per Chatterjee, J. —Where the judgment of the 
President of the Tribunal shows that the Tribu¬ 
nal failed to consider one very important piece of 
evidence, viz., the valuation of a contiguous pro¬ 
perty, the decision of the Tribunal is contrary to 
law and can be interfered with by the High 
Court. A finding based on no evidence or in 
disregard of evidence or on inadmissible evidence, 
is an error of law. 11 C. 499, 11 C.W.N. 1028, 
A.I.R. 1926 Cal. 603, 41 C.W.N. 763, 54 A. 
6 , A.I.R. 1938 Mad. 568, A.I.R. 1928 Mad. 
826, I.L.R. (1941) Bom. 107 and 18 P. 768, re¬ 
ferred to. ( Das and Chatter jee, JJ.) Naresh 
Chandra Basu v. Province of Bengal. I.L.R. 
(1949) 1 Cal. 444. 

-S. 3 —Scope of appeal. 

If the Tribunal determines the basic rate per 
cottah on the private sales proved in the case and 
not on the accepted awards, it is a matter of ap¬ 
preciation of evidence and of the weight to be 
attached to it and not a matter of principle of 
law.or procedure which can be urged in an appeal. 
(Mitter and Akram, JJ.) Province of Bengal 
v. Joy Narayan Fatehpuria. 228 I.C. 523= 
1947 Cal. (Rul.) 105=82 C.L.J. 18=A.I.R. 
1947 Cal. 25. 

T 7 "T“® S - and 3 (l) (b) (i)— Appeal against 
decision of Tribunal— Limitation—Exclusion of 

time during which application for President's 

certificate was pending—Permissibility—Limita¬ 
tion Act, Ss. 5 and 12. 

Appeals against the decision of the Calcutta 
Improvement Tribunal are governed by Art. 156 
of the Limitation Act. The time during which 
the application for the certificate asked for under 
S* 3 (1) (b) (i) of the Calcutta Improvement 
(Appeals) Act was pending before the President 
cannot automatically be excluded in computing 
limitation under the provisions of S. 12 or any 
other section of the Limitation Act and there is 
no provision in the Calcutta Improvement (Ap¬ 
peals) Act for excluding this period of time in 
making the computation. This period of time 
can, however, be excluded under the provisions of 
S..5 of the Limitation Act, and the appellant is 
entitled to.the exclusion of the period of time 
during which his application for certificate was 
kept pending before the President through no 
fault of his. ( Mitter and P. N. Mitra, JJ.) 
Province of Bengal v. Amulya Dhon* Addv 
54 C.W.N. 297=A.I.R. 1950 Cal. 356. 

CALCUTTA MUNICIPAL ACT (III OF 

1923), S. 3 (24 )—“Domestic purposes” — Test. 

In deciding whether water is used for “domes¬ 
tic purposes”, the test is not whether the water 
is consumed or used in the course of a trade or 
business but whether its user is in its nature 
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domestic. (Bannerjee, /.) Nanilal Ray v. 

Satyendra Nath. 54 C.W.N. 42. 

-S. 3— “Occupier”—Owner using land[ to 

limited extent—If occupier. 

There may he cases where land must be re¬ 
garded as “vacant” for purposes of valuation but 
is none the less “used” by its owner to an extent 
which, though limited, will bring him with the 
definition of “occupier” in S. 3 of the Calcutta 
Municipal Act. ( Lord Du Parcq.) Bengal 
Nagpur Railway Co., Ltd. v. Corporation of 
Calcutta. 74 I.A. 1=1.L.R. (1947) Nag. 
172=228 I.C. 596=1947 P.C. (Rul.) 42=(1947) 
P.W.N. 46=1947 A.YV.R. (P.C.) 14=1947 
O.A. (P.C.) 14=51 C.W.N. 336=13 B. R. 
291=A. I.R. 1947 P.C. 50=1.L.R. (1947) Kar. 
72=27 P.L.T. 491=(1947) 2 M.L.J. 106 (P. 
C.). 

--—S. 4— Assessment of area as bustee — 

Decision of Commissioners — If necessary . 

All that S. 4 of the Calcutta Municipal Act 
means is this. If there is any dispute or doubt 
as to whether an area is a bustee or not, the 
Corporation is empowered to decide that dispute 
or resolve that doubt and its decision on the 
question shall be final. It does not make the 
decision of the Commissioners at a meeting a 
sine qua non for the assessment of an area as a 
bustee. (A. N. Sen, J .) Municipal Commis¬ 
sioners of Howrah v. Iagabandhu Banerjee. 
A.I.R. 1950 Cal. 201. 

—Ss. 25 and 20 (1) (b) —Claim to he en¬ 
rolled as voter, under S. 20 (1) (/>)—Revising 
Authority, if can go behind register of occupiers. 

[See Q.D. 1941—1945, Vol. I, Col. 601.] S. K. 
Sawday v. N. Singh a Roy. I. L.R. (1944) 2 
Cal. 464=A.I.R. 1946 Cal. 206. 

--—S. 25 (2)—R. 17—Grounds of claim not 

specifically stated—Reference made to application 
in Form A for registration as voter and to S. 20 
(1) (b) —If sufficient—Rejection of claim by Re¬ 
vising Authority on ground of form—Interference 

by High Court. [See Q.D. 1941—1945, Vol. I, 
Col. 601.] S. K. Sawday v. N. Singha Roy. 
I.L.R. (1944) 2 Cal. 464=A.I.R. 1946 Cal. 
206. 

- —S. 25 (3)—Jurisdiction of High Court— 

Writs of mandamus and certiorari —Power of High 
Court to issue on Revising Authority—Specific 
Relief Act, S. 45. [See Q.D. 1941—1945, Vol. 
I, Col. 602.] S. K. Sawday v. Singh Roy. 
I.L.R. (1944) 2 Cal. 464=A.T.R. 1946 Cal. 
206. 

-■—S. 29 (8)—Applicability—LTncontestcd 

elections—Publication purporting to he made un¬ 
der R. 16 (2) of Rules framed under S. 3(1— 
Efleet of. [See Q.D. 1041—1945, Vol. I, Col. 
602.] Arun Bhusan Ray v. Mari Sankar 
Pal. I.L.R. (1945) 1 Cal. 240. 

-S. 46—Election petition—Challenge on 

ground that candidate is not qualified—Publica¬ 
tion of his name under S. 29 (8)—If prerequi¬ 
site. [See Q.D. 1941-1945, Vol. T, Col. 604.1 
Arun Bhusan Ray v. Hart Sankar Pal T L R 
(1945) 1 Cal. 240. 

-S. 46—Petition to set aside election of 

person elected uncontested—His name published in 


CAL. MUN. ACT (1923), S. 127. 

gazette—Subsequent publication in gazette of 
names of persons elected at contested elections— 
Petition filed more than eight days after first 
publication—If time barred. [See Q.D. 1941— 
1945, Vol. I, Col. 605] Arun Bhusan Ray v. 
Hari Sankar Pal. I.L.R. (1945) 1 Cal. 240. 

-S. 127— Construction—“At the time of 

the assessment”—Effect of—Owner of vacant' 
land—Liability of. 

It is impossible to construe S. 127 of the- 
Calcutta Municipal Act as meaning that when • 
land is unoccupied, its annual letting value must 
be taken to be the rent at which it might be 
expected to be let to a tenant who was precluded 
from occupying it. Full effect must be given to* 
the words “at the time of tho assessment” in the 
section? but there is no justification for holding 
that an owner, by making or permitting some 
trifling use of what is essentially vacant land, 
will escape all but a nominal charge as a rate¬ 
payer. ( Lord Du Parcq.) Bengal Nagpur 
Railway Co., Ltd. v. Corporation of Calcutta. 
74 I.A. 1=1.L.R. (1947) Nag. 172=(1947) P. 
W.N. 46=228 I.C. 596=1947 A.W.R. (P.C.) 
14=1947 O.A. (P.C.) 14=51 C.W.N. 336=13 
B.R. 291=1947 P.C. (Rul.) 42=A.I.R. 1947 
P.C. 50=1.L.R. (1947) Kar. (P.C.) 72=27* 
P.L.T. 491=(1947) 2 M.L.J. 106 (P.C.). 

—--S. 127 (a) and (b)— Applicability — Pre¬ 

mises owned by Bank and occupied by General 
Manager for the time being as a perquisite of his 
post — Non-payment of rent — Assessment — Proce¬ 
dure. 

Where certain premises owned by a bank are 
occupied by the General Manager of that Bank as 
a perquisite of his post, without payment of any 
rent or of any deduction by way of rent out of 
his salary, it must be held that the General Mana¬ 
ger of the Bank is allowed to occupy the premises- 
by the bank as a lien i.e., as long as he happens to- 
be the General Manager. He is not a tenant at 
all. Hence the assessment should be under S. 
127 (b) and not under S. 127 (a) of the Calcutta 
Municipal Act. ( R . C. Mitter and K. C. Chun- 
der, JJ.) Corporation of Calcutta v. Allaha¬ 
bad Bank, Ltd. I.L.R. (1949) 1 Cal. 293=3* 
D.L.R. (Cal.) 43. 

-Ss. 127 (a) and (b)— Servant lilting in 

house owned by master — Occupation, whether as 
servant or tenant. 

If it is a requirement of the contract of service 
that a servant should live in a house owned by the 
master whether it is suitable to him or not or if 
the occupation is necessary and subservient to the 
service it should be deemed to be the occupation 
of a servant and not of a tenant. On the other 
hand, if residence is merely optional or is a mat¬ 
ter of convenience to the employee and is not re¬ 
quired for the better or more efficient perform¬ 
ance of his service the occupation will be deemed 
to.be that of a tenant and not of a servant. 

Actual payment of rent is not essential for the 
purpose of creating a tenancy. The law is well' 
settled that if a servant is allowed to reside in a 
house belonging to the master as a paft of the 
remuneration for his service, his occupation would' 
be that of a tenant and not of a servant. (Mu- 
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kherjea and Ahmed, JJ.) Governor-General of 
India v. Corporation of Calcutta. 1947 Cal 
(Rul.) 162=51 C.W.N. 517=229 I.C. 495=A. 
I.R. 1948 Cal. 8. 

-—S. 127 (a)— Valuation of premises by 

sub-dividing unit — Legality. 

Under S. 127 (a) of the Calcutta Municipal 
Act, the entire premises consisting of land and 
buildings should he assessed as one unit, when 
there is no application for sub-division of the 
unit and no proceedings are taken for that pur¬ 
pose. A valuation of the premises by sub-divid¬ 
ing the same into two parts, viz., the buildings and 
land appurtenant thereto, and land not so appur¬ 
tenant, is wrong. ( G. N. Das and Lahiri, JJ.) 
Dominion of India v. Corporation of Calcutta. 
53 C.W.N. 620=A.I.R. 1950 Cal. 121. 

—-- S. 127 (a) and (b)— Valuation of land 

and building—Procedure for ascertainment — 

Scheme of section. 

The scheme of S. 127 of the Calcutta Munici¬ 
pal Act is that if the land be bare land, it is to be 
valued under S. 127 (a) ; if there be a building 
upon it, the case would be governed by S. 127 (a) 
if the building was erected for letting purposes 
or was ordinarily let; or by S._ 127 ( b) if the 
building was not erected for letting purposes or 
was not ordinarily let. In either case the building 
must be taken along with the land and the two 
assessed together as one unit. The assessment of 
one unit of assessment partly under S. 127 (a) 
and partly under S. 127 ( b) is not permissible. 
66 I.A. 42 and 52 C.W.N. 173, rel. on. 44 
C.W.N. 165, referred to. 

As regards bare land, the actual user is not 
considered, a hypothetical letting value is taken. 
The annual value is determined by the hypothe¬ 
tical rent which a hypothetical tenant who is free 
to use the land would pay in respect of the land. 
51 C.W.N. 336, referred to. 

In regard to buildings, S. 127 makes the annual 
value dependant on user, actual or intended. It is 
more logical to hold that where a building with 
land has to be rated the user of the building 
pught to determine the basis on which the build- 
mg and the land which forms with it one unit of 
assessment, should be valued. The fiction of 
English Law that buildings erected on land be¬ 
come, by the mere accident of their attachment 
to the soil, the property of the owner, is not in 
consonance with the usages and customs of this 
country. 6 W.R. 228 (F.B.) and 54 I.A. 218, 
referred to. 

If the land is covered by buildings, erected by 
the owner of the land or a lessee of the land, the 
entire land and the building has to be assessed as 
nne unit 0 f assessment, the annual value being 
determined by the user of the building, viz., the 
maiding if held for letting purposes under 
(h\ ^ k Ut II I° r personal use, under S. 127 

An assumption that because the land is 
Used for letting purposes, the building though 
1 S !J Jy the lessee himself should be regarded as 

eid f or Jetting purposes, is unwarranted. S. i27 
_ 0es . n °t speak of hypothetical user but of actual 

^tended user. 44 C.W.N. 165, F.xpl. (6'. 

• Vas and Lahiri, JJ.) Dominion of India v 
Q, D .—38 


CAL. MUN. ACT (1923), S. 204. 

Corporation of Calcutta. 53 C.W.N. 620= 
A.I.R. 1950 Cal. 121. 

-S. 131 (2) (d) — :New structures erected 

after assessment of bare land—Revised assessment 
of both land and structures before expiry of six 
years — Legality . 

If after the assessment of bare land under 
S. 127 (a) of the Calcutta Municipal Act, new 
structures are erected on that land, it is not per¬ 
missible for the corporation to re-value the entire 
premises (i.e.) the structures and the surrounding 
land anew under S. 131 ( 2 ) ( d ) during the 
currency of the period of six years prescribed by 
S. 131 (1) of the Act. The Corporation can 
onty value the new structures. ( G. N. Das and 
Lahiri, JJ.) Dominion of India v. Corporation * 
of Calcutta. 53 C.W.N. 620=A.I.R. 1950 
Cal. 121. 

-S. 138 —Construction and scope — Valua¬ 
tion or increase of valuation—Notice to owner or 
occupier—If condition precedent—Absence of 
notice—Valuation if void and ultra vires — Juris¬ 
diction of Civil Court to go into. 

Under S. 138 of the Calcutta Municipal Act, 
the giving of a notice is not a condition precedent 
to the making of a first valuation or to increasing 
the valuation. The valuation can be made, but a 
notice should of course be given to give the 
owner or occupier an opportunity to object. 
Failure to give notice before making the valuation 
is not an illegality which renders the valuation 
ultra vires or without jurisdiction. It merely gives 
the owner or occupier a right to complain and to 
appeal to the Small Cause Court, as provided in 
the Act. But the Civil Court has no jurisdiction 
to go into the matter in a suit by the Corporation 
for arrears of rates, on a' plea of want of notice 
raised by the defendant, rate payer. 35 Cal. 683, 
rel. ( Harries, C.J. and Mukherjea, /.) Mt. 
Fatima Khatoom Bibi v. Corporation of Cal¬ 
cutta. 4 D.L.R. (Cal.) 116. 


-Ss., 149, 205 and 213—Liability for con¬ 
solidated. rates—Corporation mentioning by mis¬ 
take smaller amount as due from owner of premi¬ 
ses—Whether estopped from recovering actual 
amount due—Purchaser of premises—Position of 
See Evidence Act, S. 115. 50 C.W.N. 263. 


■o. i^y 


acant land—Liability of owner 

to pay rates. 

Under the Calcutta Municipal Act, mere owner¬ 
ship carries with it a liability to pay one-half of 
the rate assessed on the annual value of the land, 
though he allows it to lie vacant and unoccupied.’ 
(Lord Du Parcq.) Bengal Nagpur Railway 
Co., Ltd. v. Corporation of Calcutta. 74 i.a. 
1=1.L.R. (1947) Nag. 172=228 I.C. 596=1947 
P.C. (Rul.) 42= (1947) P.W.N. 46=1947 A 
( p :^ 14=1947 O.A. (P.C.) 14=51 
C.W.N. 336=13 B.R. 291=A.I.R. 1947 p r 
50=1.L.R. (1947) Kar. (P.C.) 72=27 P L T* 
491= (1947) 2 M.L.J. 106 (P.C.). * ' ' 


-- S. 204 —Presentation of bill—If condi¬ 
tion precedent to suit. 

Per Chakravartti, /.—The presentation of a 
bill under S. 189 is a condition precedent to the 
institution of a suit under S. 204 of the Calcutta 
Municipal Act. (Blank and Chakravartti, //.) 


596 


595 


THE QUINQUENNIAL DIGEST, 1946—1950. 


CAL. MUN. ACT (1923), S. 205. 

Subimal v. Corporation of Calcutta. 51 C.W. 
N. 326=A.I.R. 1947 Cal. 369=1.L.R. (1947) 2 

Cal. 173. 

- Ss. 205 and 204— Occupier’s share of 

consolidated rale—Whether a charge on property 
—Suit for arrears of occupiers share against 
owner alone if lies. 

S. 205 of the Calcutta Municipal Act creates a 
charge on the land or building for arrears of 
the occupier’s share of the consolidated rate as 
well and itself authorises a suit for enforcement 
of the charge, which need only satisfy its own 
requirements and not also the requirements of S. 
204. Such a suit may be against the owner alone 
who, though not liable to pay the occupier’s share 
personally, is in the position of a surety whose 
immovable property stands charged for the debt 
of another, vis., the occupier. S. 204 does not 
authorise a suit against the owner for the occu¬ 
pier’s share of the rate, except in cases covered 
by S. 157 and questions arising under it have 
no relevance to a suit brought against the owner 
for enforcement of the charge under S. 205 in 
respect of the occupier’s share. ( Blank and 
Chakravartti, JJ.) Subimal v. Corporation of 
Calcutta. T.L.R. (1047) 2 Cal. 173=51 C.W. 
N. 326=A.I.R. 1947 Cal. 369. 

- S. 291 (2)—Prosecution under—Burden 

of proof. See Evidence Act, S. 106. A.I.R. 
1948 Cal. 58. 

- S. 3*63 —Demolition of unauthorised build¬ 
ing—Discretion of Magistrate—Power of High 
Court on revision. 

In a proceeding under S. 363 of the Calcutta 
Municipal Act, a magistrate is not bound to order 
a demolition even if he found that a building is 
unauthorised or that it infringed the building rules. 
The magistrate has a discretion in the matter and 
can refuse demolition if he thinks it would be 
against equity and justice. 33 C. 287 and 34 

C. 341, referred to. , 

The High Court on revision has the power to 
exercise all the powers which the Magistrate has 
and it is open to it either to order demolition or to 
prohibit demolition if such demolition has been 
ordered by the Magistrate. 34 C. 341, referred 
to. 

Where a party is allowed to be in possession of 
an unauthorised building for a period of over 
three years with full knowledge of the corpora¬ 
tion, it is unfair and unjust to direct him to demo¬ 
lish the building especially when it has not in¬ 
fringed any of the building bye-laws of the corf.o- 
ration and has not affected adversely any rights 
of the neighbours. (Sen, J.) Badridas Goenka 
v. Corporation of Calcutta. A.I.R. 1950 Cal. 
140=51 Cr.L.J. 645. 

-S. 363 —Proceeding under—Conversion to 

one under S. 493— Power of Magistrate. 

It is not open to a Magistrate to convert a pro¬ 
ceeding instituted under S. 363 of the Calcutta 
Municipal Act to one under S. 493 of the Act. 
41 C.W.N. 1373, cons. (Sen, J .) Badridas 
Goenka v. Corporation ok Calcutta. A.I.R. 
1950 Cal. 140=51 Cr.L.J. 645. 

_S. 363— Proceeding under—Fine—If can 

be inflicted. 


CAL. MUN. ACT (1923), S. 386. 

In a proceeding under S. 363 of the Calcutta 
Municipal Act, no fine can be inflicted under the 
provisions of S. 493 of the Act. (Sen, J.) Badri¬ 
das Goenka v. Corporation of Calcutta. A.l. 

R. 1950 Cal. 140=51 Cr.L.J. 645. 

- S. 363, Proviso— Application for demoli -. 

tion—Notice to occupier— Necessity for. 

Under S. 363, proviso, Calcutta Municipal Act, 
both the owner and occupier are entitled to notice 
of an application for demolition and must be 
given an opportunity of adducing evidence and of 
being heard in their defence. A tenant and 
indeed even a sub-tenant is an “occupier” as defined 
in S. 3 of the Act. An order of demolition 
passed without notice to a tenant in possession and 
without his knowledge is, therefore, liable to be 
set aside. 48 C.W.N. 170, rcl. on. ( Harries, 
C.J. and Das Gupta, J.) Gobindra Charan 
Maji v. Corporation of Calcutta. 53 C.W.N. 
813. 

-S. 386— Applicability— -If limited to facto¬ 
ries, trades and places of public resort — Storing of 
grains by Government Department for benefit of 
employees—If for purposes of trade — Need for 
licence — Crown, if bound by provisions of section. 

S. 386, Calcutta Municipal Act, will be attracted 
not with reference to storing in every premises, 
but only in those which are limited by the descrip¬ 
tion given by the sub-heading, “Factories, trades 
and places of public resort’’. 

S. 386 of the Act provides for a licence being 
taken out for storing grains for purposes of trade. 
The word “trade’’ is one of a very general appli¬ 
cation and must always be considered along with 
the context in which it is used. The intendment 
of the Legislature in enacting S. 386 was to regu¬ 
late and restrict, for the sake of health and con¬ 
venience of the public, storing of particular articles 
meant to be utilised for trade. So far as the 
provisions of this section are concerned, it is im¬ 
material whether the persons storing intend to or 
actually derive profit or not. In this view it must 
he held that where grains are stored in a premises 
for the purpose of distribution among the em¬ 
ployees of a particular Government department at 
concession rates they are stored for trade, and 

S. 386 is attracted unless its application is other¬ 
wise barred. 40 C.W.N. 766, referred to. 

Where such storing and sale are by and on 
behalf of the Central Government, the provisions 
of S. 386 of the Act are inapplicable, the Crown 
not being bound by those provisions either ex¬ 
pressly or by necessary implication, and no 
licence, therefore, need be taken out in such a 
case. 73 I.A. 271, foil. (Mookcrjee, Das and 
Gupta, JJ.) Corporation of Calcutta v. Sub- 
Postmaster, Dharamtala Post Office. 54 C. 
W.N. 429=A.I.R. 1950 Cal. 417=51 Cr.L.J. 
1532. 

-S. 386 ( 1 ) (a) and Sch. 19 —Business 

of electroplating—Need for licence. % € 

The business of electroplating cannot fall within 
any of the items in Sch. 19 of the Calcutta 
Municipal Act. Electroplating is not the manu¬ 
facture of chemical preparations and therefore 
does not fall within Item 8. It is merely cover¬ 
ing copper or some such metal with a thin film 
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of silver or nickel and this is done by electrolysis. 
It is therefore not an offence to carry on the 
business of electroplating without a licence. 
(Harries, C.J.) Badruddin & Sons v. Calcutta 
Corporation. A.I.R. 1950 Cal. 147=51 Cr.L. 
J. 663. 

-S. 421— Applicability — Crown. 

Although the Crown has not been expressly 
made bound by the provisions of S. 421 of the 
Calcutta Municipal Act, relating to public health, 
it is by necessary implication to be considered as 
bound by them. The Crown cannot evade its 
own responsibility to obey such laws of health 
which are fundamental if a municipality is to 
function properly and if the Crown violates the 
same, it has to be made to observe such laws by 
means of magisterial action. 73 I. A. 271, 
referred to. ( Chunder and Guha, JJ.) Corpo¬ 
ration of Calcutta v. Bhupal Chandra Sin ha. 
54 C.W.N. 438=A.I.R. 1950 Cal. 421. 

--S. 421 —Order under — Revision — Cr. P. 

Code, S. 439. 

• The High Court has power to revise an order 
passed by a Municipal Magistrate under S. 421 
of the Calcutta Municipal Act. 54 C.W.N. 438 
and 52 C. 952, referred to. 54 C. 532, expl. 
(Roxburgh , /.) Sarat Chandra Sadhu Khan 
v. Corporation of Calcutta. 54 C.W.N. 480= 
A.I.R. 1950 Cal. 423. 

• -S. 421 —Proceeding under—Nature of— 

Order of Municipal Magistrate — Revision—If lies 
— Cr. P . Code, Ss. 435 and 439. 

A proceeding under S. 421, Calcutta Municipal 
Act, is a proceeding before a Criminal Court 
within the meaning of S. 435, Cr. P. Code and 
the High Court has, therefore, jurisdiction under 
S. 439, Cr. ?. Code, to revise an order under 
S. 421 or the cognate sections of the Calcutta 
Municipal Act by the Municipal Magistrate of 
Calcutta. ( Chunder and Guha, JJ.) Corporation 

OF Calcutta v. Bhupal Chandra Sinha. 54 
C.W.N. 438i=A.I.R. 1950 Cal. 421. 

--S. 421 —Right to be heard—Purchaser in 

possession applying for order of destruction — 
Seller, if entitled to be heard. 

% The provisions of S. 421 and of the preced¬ 
ing sections of the Calcutta Municipal Act axe 
very vague on the question of what procedure is 
to be followed by the Magistrate and who is to 
be heard. Where a person in possession of 
adulterated food purchased by him applies for an 
order under S. 421 of the Act for its destruction, 
the only fair procedure for the Magistrate to 
follow is to hear the seller who is really interested 
in the matter and give him an opportunity to 
present such evidence as he may have on the 
quality of the article in question. ( Roxburgh, 
•M Sarat Chandra Sadhu Khan v. Corpora¬ 
tion of Calcutta. 54 C.W.N. 480=A. I. R. 
1950 Cal. 423. 

7--S. 421 (2) and (3 )—Notice to party af¬ 

fected—If necessary. 

Per Mookerjee, J. —Even though there is no 
direct provision that a formal notice is to be given 
to the party before any action is taken either under 
^b-S. (2) or sub-S. (3) of S. 421, Calcutta 
-Municipal Act, the Magistrate is^ bound to give 
notice before he arrives at a decision. ( Mooker- 


CAL. MUN. ACT (1923), S'. 478. 

jee and Das Gupta, JJ.) Abdoola Haroon and 
Co. v. Corporation of Calcutta. A.I.R.. 1950 
Cal. 36=51 Cr.L.J. 346. 

-S. 421 (2 )—Order of Magistrate under — 

Nature of—Revision — Cr. P. Code , S. 435. 

Per Mookerjee , J. —On a reading of the provi¬ 
sions contained in S. 421 of the Calcutta Muni¬ 
cipal Act and interpreting the section as a whole 
and the context in which it appears, there is no 
escape from the conclusion that the order of a 
Municipal Magistrate under S. 421 (2) of the 
Act is a judicial order and not merely a minis¬ 
terial or executive order. There is also no doubt 
that the Municipal Magistrate, if he is acting in 
a judicial capacity, is a Court subordinate to the 
High Court. Accordingly, the High Court has 
jurisdiction to exercise reversionary powers under 
S. 435, Cr. P. Code, in respect of an order passed 
by a Municipal Magistrate under S. 421 (2). of 
the Act. 

Per Das Gupta , /., contra.—The facts that the 
Magistrate acting under S. 421 (2) of the Cal¬ 
cutta Municipal Act is just an alternative to the 
several corporation officers or a Councillor or an 
Alderman acting under S. 420 of the Act and 
that the law does not require the Magistrate to 
issue any notice, take any evidence, or hear any 
party before passing any order under S. 421 (2) 
make inevitable the conclusion that the Magis¬ 
trate acting under S. 421 (2) is an executive offi¬ 
cer and not a Court, and his order for destruc¬ 
tion is an administrative, and not a judicial order. 
The High Court has, therefore, no jurisdiction 
to revise an order passed by a Magistrate under 
S. 421 (2) of the Act. 42 C.W.N. 731 and 44 
C.W.N. 173, Dist. ( Mookerjee and Das Gup¬ 
ta , JJ.) Abdoola Haroon and Co. v. Corpora¬ 
tion of Calcutta. A.I.R. 1950 Cal. 36=51 Cr. 
L.J. 346. 

-S. 421 (2 )—Tinned food stuff—Question 

if it is injurious to public health—Examination by 
Magistrate of every tin—If necessary. 

Per Mookerjee , J .—The question whether a 
particular tinned food stuff is or is not deleterious 
and injurious to public health is a question of 
fact which must be determined on the evidence 
adduced in the case. The Magistrate is not bound 
to examine each and every particle of the food 
stuffs or each and every one of the tins. How 
many tins have to be examined in any parti¬ 
cular case must depend on the facts in each case. 
44 C.W.N. 173, referred to. ( Mookerjee and 
Das Gupta , JJ.) Abdoola Haroon and Co. v. 
Corporatmn of Calcutta. A.I.R. 1950 Cal. 
36=51 C"L.J. 346. 

- Ss. 424 and 488 —Refusal to sell rationed 

article for analysis to Food Inspector—If offence 
—Bengal Rationing Order, 1943, els. 6, 7 and 9 
—Defence of India Rules, R. 4. [See Q. D. 
1941-1945, Vol. I, Col. 614.] Corporation of 
Calcutta v. Pranabesh Bhowmick. I. L. R. 
(1946) 1 Cal. 112=223 I.C. 511=1946 Cal. 
(Rul.) 213=A.I.R. 1946 Cal. 71=47 Cr.L.J. 
529. 

- S. 478 (17)—Bye-laws not framed under 

—Bye-laws framed under old Act—If continue 
in force—Bengal General Clauses Act, S. 25. 
[See Q.D. 1941-1945, Vol. I, Col. 614.] Bhu- 
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CAL. MUN. ACT (1923), S. 488. 

pendra Nath Ray v. Corporation of Calcutta. 

I. L.R. (1945) 1 Cal. 199. 

-S. 488 (2 )—Applicability — Accused 

wrongly convicted—Whether can be convicted for 
continuing to do that act. 

S. 488 (2), Calcutta Municipal Act, provides 
"Whoever, after having been convicted of any 
offence continues to commit such offence’’. That 
obviously must mean being rightly convicted. A 
man who has been wrongly convicted cannot be 
convicted thereafter for merely continuing to do 
that for which he was wrongly convicted. 
( Harries, C.J.) Badruddin & Sons v. Calcutta 
Corporation. A.I.R. 1950 Cal. 147=51 Cr.L. 

J. 663. 

-—-S. 498 (3 )—Order cancelling licence — 

Validity—Jurisdiction of Criminal Court to con¬ 
sider—Cancellation of licence—When justified. 

A Criminal Court has jurisdiction only to 
consider whether an order cancelling a licence 
made by the municipal authorities under S. 498 
(3), Calcutta Municipal Act, was made entirely 
without jurisdiction but not whether the munici¬ 
pal authorities ought not to have cancelled the 
licence on the merits. 

An order cancelling a licence is without juris¬ 
diction if the cancellation is not one which could 
be justified under S. 498 (3) of the Act. Where 
the licence provides that undue nuisance should 
not be created, the municipal authorities can only 
cancel the licence if they consider that the use 
of the premises is creating an undue nuisance, 
that is to say, presumably a nuisance greater than 
was anticipated when the licence was given— 
greater than reasonably necessary for carrying on 
the purposes for which the premises are being 

used. I.L.R. (1950) Mad. 118 (F.B.), 

appl.; 37 C.W.N. 344, comm. on. ( Roxburgh, 
/.) Lalit Kumar Bose v. State, Sanitary 
Inspector. 54 C.W.N. 909. 

-S. 531 —Appointment of Municipal 

Magistrate—Purpose of. 

Under S. 531, Calcutta Municipal Act, a 
Municipal Magistrate can only be appointed for 
one purpose and one purpose alone, namely, trial 
of offences. There is no provision for appoint¬ 
ment of a Municipal Magistrate as executive 
officer. (Chunder and GuJia, JJ.) Corporation 
of Calcutta v. Bhupal Chandra Sink a. 54 
C.W.N. 43R=A.I.R. 1950 Cal. 421. 

-S. 533— Applicability—Accused failing to 

appear on adjourned hearing—Conviction in his 
absence — Legality. 

It is quite clear from S. 533, Calcutta Munici¬ 
pal Act, that if the accused fails to appear at 
the first hearing, that is, at the time and place men¬ 
tioned in the summons the Magistrate may proceed 
in his absence. But if the accused fails to appear 
at some subsequent hearing then the case does not 
fall within the words of that section, because he 
docs not fail to appear at the time and place men¬ 
tioned in the summons. Where an accused person 
fails to appear at an adjourned hearing of a case 
and the Magistrate proceeds in his absence and 
convicts him, the conviction is liable to he set 

aside. 53 C.W.N. 847, foil. ( Harries , C.J.) 
Badruddin & Sons v. Calcutta Corporation. 
A.I.R. 1950 Cal. 147—51 Cr.L.J. 663. 


CAL. MUN. ACT (1923), S. 536. 

-S. 533— Ex parte trial after accused has- 

appeared—Legality. [See Q.D. 1941—1945, Vol. 

I, Col. 614.] Bhupendra Nath Ray v. Corpo¬ 
ration of Calcutta. I.L.R. (1945) 1 Cal. 
199. 

-S. 533— Failure of accused to appear at 

adjourned hearing—Power of Magistrate to pro¬ 
ceed ex parte. % 

S. 533 of the Calcutta Municipal Act applies 
only if the accused fails to appear at the initial 
hearing, that is, at the hearing on the date and 
time and at the place fixed in the summons. It 
cannot apply where an accused person fails to 
appear at an adjourned hearing because if he 
fails to appear at such hearing it is not a failure 
to appear at the time and place fixed in the 
summons. The Magistrate cannot, therefore, 
under the section, hear and determine the case 
ex parte on some subsequent date to which the 
trial is adjourned. [1937 Cal. 218 and 48 C. 
W.N. 630, appr.] ( Harries, C.J. and J. P. 
Mitter, J.) Ashutosh Roy v. Corporation of 
Calcutta. 53 C.W.N. 847=A.I.R. 1949 Cal. 
589=51 Cr.L.J. 123. 

-S. 534— Applicability — Proceeding under 

S. 363. 

S. 534, Calcutta Municipal Act, does not relate 
to proceedings under S. 363 but to proceedings 
under S. 493 of the Act. (Sen, J .) Badridas 
Goenka v. Corporation of Calcutta. A.I.R. 
1950 Cal. 140=51 Cr.L.J. 645. 

—-—-—S. 534— Prosecution under S. 395 (2)— 
Limitation. 

Under S. 534 of the Calcutta Municipal Act, 
a prosecution for an offence under S. 395 (2) 
of the Act must be launched within three months 
of the date upon which the Corporation first ha£ 
notice of the offence. S. 395 (2) clearly con-' 
templates that notice can be given to the Corpo¬ 
ration other than by notice to the Executive 
Officer. A body corporate can only receive and 
read a notice through its agents and if an agent 
is authorised to receive a complaint and that 
officer has received it, the corporation has receiv¬ 
ed it. ( Harries, C.J. and Mitter, J.) Nagen- 
dra Nath Bhowmik v. The King. A. I. R. 
1949 Cal. 664=51 Cr.L.J. 1=54 C.W.N. 160. 

-S. 535— Order for costs and compensa¬ 
tion against corporation—Notice to corporation 
—Necessity for. ? 

An order awarding costs against the corpora¬ 
tion and directing the corporation to pay com¬ 
pensation to the complainant passed behind its 
back without service of notice on it, in proceed¬ 
ings under S. 535, Calcutta Municipal Act. is bad 
and is liable to be set aside. It is true’ that the 
section does not provide for any notice being serv¬ 
ed, but it would be entirely unfair and unjust and 
against all principles of law to pass an order 
penalising a party without giving the party an 
onportunity of being heard. The principle audi 
alteram partem is applicable to a case of this des¬ 
cription. (Sen, J.) Corporation of Calcutta 
v. Krishna Chandra Sil. 54 C.W.N. 220= 
A.I.R. 1950 Cal. 314=51 Cr.L.J. 1234. 

- Ss. 536 and 488 —“Unlawful work ”— 

Wall liable to be demolished under S. 300—// 
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CAL. MUN. ACT (1923), Sch. XVII. 

constitutes—Power of Magistrate to order its 
demolition. 

A-wall which is liable to be demolished under 
S. 300 of the Calcutta Municipal Act is un¬ 
doubtedly an unlawful wall and constitutes an 
■“unlawful work” within the meaning of S. 536 
■of that Act, and the Magistrate has therefore 
power to order its demolition under that section. 
S. 488 of the Act does not circumscribe the 
powers of the Magistrate regarding the various 
orders which he may make in a case of this 
description. It merely states the maximum limit 
of the fine which he may inflict and it does not 
lay down that the Magistrate may not inflict any 
other punishment except the levying of a fine. 
(Sen, J.) Ramesh Chandra Patra v. Corpo¬ 
ration of Calcutta. A.I.R. 1949 Cal. 88= 
50 Cr.L.J. 146. 

--Sch. XVII, R. 32 —Scope and effect— 

Erection of building attached to adjacent premises 
Approval of plan by Corporation. 

The words in sub-R. (1) of R. 32 of Sch. 
XVII of the Calcutta Municipal Act, “if either 
side of a domestic building is not attached” 
relate to the proposed new building and if, ac¬ 
cording to the plan, that new building will not 
be attached to the adjacent building, then the 
Corporation must see that the plan provides for 
an open space between the new building and the 
next adjacent building, the distance of the space 
being as provided in sub-R. (2). Sub-R. (3) is 
clearly an exception to the earlier provisions of 
the Rule. This sub-rule is to apply when the 
site, adjacent to the site upon which the pro¬ 
posed building will be erected, is not occupied 
by a masonry building situated within ten feet of 
the boundary line between the two sites and within 
twenty-four feet from the frontage of the street 
on which the two sites abut. That sub-rule does 
not apply when the adjacent site is occupied by 
a masonry building within ten feet of the boun¬ 
dary line and within twenty-four feet from the 
frontage of the street. The rule applies when 
there is a vacant space of the 1 dimensions set out 
bi the sub-section. There is nothing in R. 32 
■which prevents the Corporation from approving 
plans for the erection of buildings which will, 
on either one or both sides, be attached to adja¬ 
cent premises. (Gentle, J.) Prasad Das Sen 
v - Corporation of Calcutta. I.L.R. (1946) 2 
Cal. 484. 

— --Sch. XVII, R. 33 —Projection of beams 

eaves on passage—If infringement of rule — 
Maxim de minimis non curat lex. 

Where a passage is about eighty feet in length, 
projection at intervals of seven beams in that 
length, does not, in substance, prevent the passage 
P e hig open to the sky, and is therefore not an 

infringement of R. 33 of Sch. XVII of the 
Calcutta Municipal Act. The projection of eaves 
over the passage does not also amount to an in¬ 
fringement of that rule. The matter is covered 
by the maxim de minimis non curat lex. (Gentle, 
Prasad Das Sen v. Corporation of 
Calcutta. I.L.R. (1946) 2 Cal. 484. 

— --Sch. XVII, R. 58 —Implied permission 

io execute work — Scope of. 


CAL. POLICE ACT (1860), S. 3. 

Under R. 58 of the Sell. XVII of the Calcutta 
Municipal Act the Corporation must be deemed to 
have granted permission to execute a work if 
within the time prescribed by R. 57 it has neither 
granted nor refused permission to execute it. The 
permission which the Corporation is deemed to 
give is a permission to execute the work in ac¬ 
cordance with the plan in so far as the plan com¬ 
plies with the Act and by-laws made thereunder 
The fact that permission is deemed to be granted 
does not mean that the plan must be deemed to 
be in accordance with the Act and the by-law's. 
If it transpires that the plan is contrary to the 
Act or to the by-laws, the implied permission 
' will not save the person building according to the 
plan. (Harries, CJ.) Commissioners of Muni- 
; cipality of Howrah v. Rajendra Nath Das 
52 C.W.N. 321—A.I.R. 1948 Cal. 109. 

-Sch. XVIII, R. 4 (2) and S. 511— 

Prosecution for disobedience of notice to vacate 
—Question if building is m dangerous condition 
— Magistrate , if can go into. 

A Municipal Magistrate trying a person for 
disobedience of a notice issued under R. 4 (2) 
of Sell. XVIII, Calcutta Municipal Act, directing 
him to vacate the premises on the ground that 
it was in a ruinous or dangerous condition, cannot 
investigate the question whether the building was 
in a ruinous or dangerous condition. It is clear 
from the words of the rule that the corporation 
alone is the authority to decide this question. 
Further, S. 511 of the Act makes it additionally 
clear that this question is one which is to be de¬ 
cided exclusively by the corporation. 11 C.W. 
N. 671, 3 C.W.N. 508 and I.L.R. (1941) 2 
Cal. 308, rel. on. (Sen, J.) Buddhu Mohan 
Khatik v. The Corporation of Calcutta. 4 
A.I.Cr.D. 109=5 D.L.R. (Cal.) 42=A.I.R. 
1950 Cal. 188=51 Cr.L.J. 861. 

CALCUTTA "OFFICIAL RECEIVER’S 

ACT (VII OF 1938) —Official Receiver’s char¬ 
ges—Government commission in respect of pur¬ 
chase of Government bonds—Power of Court to 
exempt payment of. 

The Court can in a fit case direct the Official 
Receiver not to charge the commission in respect 
of the purchase of Government bonds which are 
to be retained by him on behalf of a minor. 
(Edgley, J.) Subhendu Kumar Subodh 
Kumar. 52 C.W.N. 459. 

CALCUTTA POLICE ACT (IV OF 1860), 

S. 3—“Common gaming house”—Proof that 
profit has been made by person running premises 
—If necessary—Profit accruing fr om gambling— 
If sufficient. * 

The phrase “kept or used for the profit or 
gain of the person” in the definition of “common 
gaming house” in S. 3 of the Calcutta Police Act 
simply implies that the person running the pr< 
mises. hopes to make a profit or gain by keeping 
or using the instruments of gaming; it does not 
mean that there must be proof that such profit 
has been made or must inevitably be made. 

The phrase “whether by way of charge for 
the use of. such house, etc., or instruments or 
otherwise” in the section does not mean that the 
profit to the person concerned must accrue 
by way of charge for the use of the house, etc.. 
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CAL. POLICE ACT (1860), S. 39. 

or instruments. It is sufficient if he expects to 
make a profit or gain from the actual gambling. 
I.L.R. (1937) 1 Cal. 611, overruled. (Lodge, 
Roxburgh and Cliakravartti, JJ.) Superinten¬ 
dent and Remembrancer of Legal Affairs, 
Bengal v. D. E. Wilson. 51 C.W.N. 804= 
A.I.R. 1947 Cal. 429=82 C.L.J. 248 (F.B.). 

-S. 39— Condition of license _ violating 

S. 40— Power of Government to sanction . 

S. 39 of the Police Act empowers the Gov¬ 
ernment to sanction the conditions upon which a 
license is granted. Nevertheless, the Government 
cannot give efTective sanction to a condition 
which conflicts with the provisions of the Act, 
contained in S. 40, requiring a conviction to be 
obtained before the question of forfeiture of a 
license can arise. A note in a license according 
to which the Commissioner can forfeit a license 
upon breach of a condition even in the absence 
of a conviction violates S. 40 and is beyond the 
powers of the Government to sanction. (Gentle 
and Das, JJ.) Commissioner of the Calcutta 
Police v. Rolla Ram Chopra. I.L.R. (1946) 
2 Cal. 399=51 C.W.N. 833. 

-S. 40 —forfeiture of license—Power of 

Commissioner. 

S. 40 of the Calcutta Police Act negatives any 
power in the Commissioner of Police to cancel or 
forfeit a license granted by him under S. 39, in 
the absence of a conviction for breach of condi¬ 
tion of the license. Further under S. 40, the 
Commissioner’s power to forfeit is not an abso¬ 
lute power, but it is subject to the direction and 
control of the Government;; this negatives a 
power in the Commissioner to forfeit at his will 
and pleasure. ( Gentle and Das, JJ.) Commis¬ 
sioner of the Calcutta Police v. Rolla Ram 
Chopra. I.L.R. (1946) 2 Cal. 399=51 C.W. 
N. 833. 

-S. 40 —Forfeiture of license—Wrongful 

exercise of discretion by Commissioner—Remedy 
—Specific Relief Act, S. 45. 

Under S. 40 of the Calcutta Police Act, the 
Commissioner exercises an executive discretion in 
deciding whether to forfeit a license and not 
judicial discretion. He is not a Court nor a 
person or entity exercising judicial or quasi- 
judicial functions. That being the position, pro¬ 
ceedings by way of prohibition and certiorari do 
not lie to correct anv error committed bv him 

mr m 

with regard to forfeiture; but if a wrongful 
exercise of the discretion takes place, that wrong 
can be corrected only by the procedure under 
S. 45 of the Specific Relief Act. (Gentle and 
Das, JJ.) Commissioner or the Calcutta 
Police v. Rolla Ram Chopra. I.L.R. (1946) 
2 Cal. 399=51 C.W.N. 833. 

-(I OF 1898), S. 54-A —Stolen goods 

found in shop — Manager, if in possession — Pre¬ 
sumption. 

If stolen goods arc found in a shop, prima facie 
the i>erson in possession is the owner of the shop. 
It cannot be presumed that the manager of the 
shop is in possession merely because he is in the 
shop. Unless there is some evidence connecting 
the manager with the acquisition of these goods 
or with the fact of bringing them on to the pre- 


CAL. RENT ORDINANCE (1946), S. 9> 

mises, he cannot be said to be in possession ol 
them so as to be convicted under S. 54-A of the 
Calcutta Police Act. (Harries, C.J.) Sova 
Chand Bothra v. The King. 52 C.W,N. 258 
=2 D.L.R. 583=A.I.R. 1948 Cal. 184=49 Cr, 
L.J. 240=83 C.L.J. 243. 

CALCUTTA RENT ORDINANCE (V OF 

1946) —Jurisdiction of Controller—Permission to 
file ejectment suit—Grant of—If conditional only 
on service of notice to quit and termination of 
tenancy. 

The Rent Controller in granting permission to 
a landlord to file a suit for ejecting his tenant is 
not required to grant it only when the tenancy 
has been terminated by the landlord? He has 
ample jurisdiction to grant the permission without 
any notice to quit having been given by the land¬ 
lord. (Chunder, J.) Bibhuti Bhusan Chak¬ 
ra varty v. Surendra Mohan Lahiri. 4 D.L. 
R. (Cal.) 245=A.I.R.' 1950 Cal. 96. 

- Scope—Suit for ejectment filed with per¬ 
mission of Rent Controller—Ordinance expiring 
after suit—If causes abatement of suit. 

The fact that after a suit is filed for ejectment 
with the permission of the Rent Controller, the 
Ordinance under which the permission was grant¬ 
ed has expired does not cause any abatement of 
the suit. (Chunder, J.) Bibhuti Bhusan 
Chakravarty v. Surendra Mohan Lahiri. 4 
D.L.R. (Cal.) 245=A.I.R. 1950 Cal. 96. 

-Ss. 3 and 26 —Suit for rent decided after 

Bengal House Rent Control Order (1942), ceased 
to exist—Rent accruing before ordinance — Law 
applicable—Rate of rent payable. 

The Bengal House Rent Control Order, 1942,. 
has no application to a suit for rent decided after 
30th September, 1946, when that order came to an 
end. The Court has therefore to decide in such 
a suit the rate of rent with reference to the pro¬ 
visions of the general law and to the Calcutta 
Rent Ordinance of 1946. As the proviso to S. 

3 (1) of the Ordinance says that sub-S. (1) has 
no application to any rent which accrued due 
before the date of the commencement of the ordi¬ 
nance, sub-S. (1) has no application to a suit to- 
recover such rent and the general law will apply. 
Under the general law, the rent payable would be 
the rent agreed upon between the parties. S. 26 
of the Calcutta Rent Ordinance does not keep¬ 
alive the provisions of the Bengal House Rent 
Control Order of 1942, as far as the rate of rent 
recoverable is concerned. (Sen, J.) Bhim 
Charan Guin v. Sasi Bhusan Kundu. I.L„ 
R. (1948) 2 Cal. 166. 

-Ss. 6 and 9— Payment of salami — If 

renders contract of tenancy illegal. 

Ss. 6 and 9 of the Calcutta Rent Ordinance 
do not make the contract of tenancy illegal if 
salami is paid, but provide that the salami shall 
not be taken and if taken, would be refundable 
when claimed within six months. These provi¬ 
sions therefore indicate that while salami, if 
taken, will be refunded, the contract of tenancy 
will continue. (Mukkarji, J.) Surendra Chandra 
Majumdar v. Panchi Bibi. 83 C.L.J. 328.. 

-Ss. 9 and 3 —Order of refund—When may 

be passed . 
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.CAL. RENT ORDINANCE (1946), S. 9. 

Under S. 9 read with S. 3 of the Calcutta ' 
Rent Ordinance, the Controller has power to 
pass an order of refund only when the payment 
in excess of the standard rent was due to an 
increase of rent. (Sen, J.) Sobha Rani Roy 
v. Guha Roy. A.I.R. 1949 Cal. 681=54 C. 
W.N. 205. 

-S. 9 (2) —Order of refund sent to Civil 

Court for execution—Power of latter Court to 
transfer it to another Court — C. P. Code, S. 39. 

Where an order of refund passed by the con¬ 
troller is sent to a Civil Court under S. 9 (2) 
of the Calcutta Rent Ordinance for execution, 
die matter comes to that Court not as a part of 
its ordinary jurisdiction but by reason of a special 
jurisdiction conferred upon that Court by 
the provisions of S. 9 (2) of the Ordinance. 
The Civil Court has no power to transfer it to 
another Court for execution. S. 39, Civil Pro¬ 
cedure Code, cannot be availed of for the pur¬ 
pose. 49 C.W.N. 10, referred to. (Sen, J.) 
Sobha Rani Roy v. Guha Roy. A.I.R. 1949 
Cal. 681=54 C.W.N. 205. 

-Ss. 12 and 13 —Bona fide requirement of 

landlord—Finding of Rent Controller—If conclu¬ 
sive. 

Under S. 12 of the Calcutta Rent Ordinance 
all that the Rent Controller has to decide is whe¬ 
ther the petitioner before him for permission to 
institute a suit for ejectment has shown sufficient 
cause which would entitle the Rent Controller to 
hold that the petitioner required the premises 
bona fide for his own use. The finding of the 
Rent Controller on this point is not conclusive 
so far as the Court deciding the suit for eject¬ 
ment or application for ejectment is concerned. 
The Court must come to its own conclusion on this 
point. The Rent Controller’s decision merely 
removes the bar to the entertainment of the suit. 
It does nothing further. (Sen, J.) Debi San- 
kar Bhattacharjee v. Jagendra Bhusan San- 
y al. A.I.R. 1949 Cal. 65=52 C.W.N. 602. 

T 'S . ,12 — Tenant inducting licensees on por¬ 
tion of premises—If liable to ejectment. 

The Calcutta Rent Ordinance speaks of sub¬ 
letting only, not of inducting licensees, and a 
tenant who inducts licenses on a portion of pre¬ 
mises does not, therefore, disentitle'himself from 
me benefit of the ordinance. Persons who are 
allowed by the tenant to occupy portions of pre¬ 
mises without payment of rent, are licensees and 
flot sub-tenants. (Chakravartti, J.) Bissen 
. Sarup v . Kishen Prasad Agarwalla. 84 C.L. 

J. 50. 


S. 12 (1), Proviso (b) — Applicability — 
Jub-letting before ordinance. 

Under S. 12 (1) read with clause (b) of the 
Proviso to S. 12 (1) of the Calcutta Rent Ordi¬ 
nance, the tenant will be entitled to claim the 
Protection of the ordinance in a case of subletting 
°nly if he can show that he has sublet with the 
^Kpress consent in writing of the landlord. Where 
me subletting had taken place before the enact¬ 
ment of the ordinance and continued till after the 
ordinance was passed, that subletting would be 
9mte effective to attract the operation of clause 
unless it is shown by the tenant that he had 
obtained the consent in, writing from the landlord 
to such subletting after the ordinance had come 


CAL. RENT ORDINANCE (1946), S. 13. 


into operation. (Biswas, J.) Gurupada Hal- 
dar v. Arjun Das. 52 C.W.N. 604=A.I.R. 
1949 Cal. 61. 

- S. 12 (1), Proviso (b) — Applicability — 

Subletting by tenant prior to the ordinance coming 
into force—If prevents tenants from obtaining 
benefit of S. 12 (1) . 

Though a tenant might have sub-let the property 
in question before the coming into force of the 
Calcutta Rent Ordinance of 1946, he is prevented, 
by proviso (b) to sub-section (1) of S. 12 of 
the ordinance from obtaining the benefit of sub¬ 
section (1) of S. 12 namely protection against 
ejectment. (Sen, J.) Atul Krishna Basu v 
Ganesh Chandra Dhar. 52 C.W.N. 379. 

-S. 12 (1), Proviso (b) — Applicability— 

Subletting prior to D/ October, 1946. 

The subletting referred to in S,. 12 (1), pro¬ 
viso (b) of the Calcutta Rent Ordinance includes 
a subletting prior to the enactment of the ordi¬ 
nance. Therefore, a tenant who has sublet a 
portion of the premises before 1st October, 1946,. 
in the absence of a contract without the land¬ 
lord’s consent in writing, is not entitled to the 
benefits of provision of S. 12 (1) of the ordi¬ 
nance. ((Clough, J.) Shaik Mahomed Omer 
v. T. B. Timmo. $2 C.W.N. 693. 

^ Proviso (b) —Application for eject- 
men^ filed under Calcutta Rent Control Order- 
Ordinance coming into force while application 
pending—Law applicable—Tenant, if can be ejected 
on ground that he had granted sub-leases. 

An application for ejectment was fied by the- 
landlord under the Calcutta Rent Control Order, 
1943, on the ground that the tenant was a de¬ 
faulter within the meaning of the order. While 
this application was pending, the Calcutta Rent 
Control Order ceased to have effect, and the 
Calcutta Rent Ordinance, 1946, came into force 
Thereafter the landlord applied to the Court to. 
amend the application by including an averment 
that the tenant had granted a sub-lease. The 
Court allowed the amendment and held that in 
view of proviso (b) to S. 12 of the Calcutta Rent 
Ordinance, the tenant was not protected against 
eviction and accordingly passed an order directing 

him to give possession of the property to the land¬ 
lord. 


Meld, that the Court was right in allowing the 
amendment and disposing of the application accord¬ 
ing to the law as laid down in S. 12 of the 
Calcutta Rent Ordinance. The tenant was liable 
to ejectment on the ground that he had granted 
a sub-lease, although it was granted at a time when 
the Calcutta Rent Control Order was in force 

3n ?7 he r grant . of such a sub-lease did not 
entad a liability to ejectment. The application on 

the amended ground could not be defeated on the 

ground that permanent rights had accrued under 

the Calcutta Rent Control Order. The Calcutta 

Rent Control Order merely prevented the Courts 

granting particular reliefs during the continuance 

of the order which by its very nature was of 

temporary effect. It did not jiurport to confer 

permanent rights on a party. (Lodqe, J.) Puru- 

sottam LAl V. Hawi Bai. A.I R 1947 r*l 
401=83 C.L.J. 173. ‘ 

— S. 13 (1) Suit for ejectment of tenant — 
Prior permission of Rent Controller—If p re _ 
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CAL. RENT ORDINANCE (1946), S. 14. 

requisite to institution of suit—Permission granted 
in prior suit — If valid in subsequent suit — Suit 
instituted without permission, pending when West 
Bengal Premises Rent Control Act came into ope¬ 
ration — Suit, if nuiintainable—Latter Act, if re¬ 
trospective. 

Under S. 13 (1) of the Calcutta Rent Ordi¬ 
nance, 1946, permission of the Rent Controller is 
a pre-requisite to the institution of a suit by the 
landlord against the tenant for ejectment on the 
ground that he required the premises bona fide for 
his own use. Any suit which has been insti¬ 
tuted without such permission is no suit at all 
in the eye of the law and is liable to be dismissed, 
and the defect of not obtaining permission cannot 
be cured by the subsequent obtaining of permis¬ 
sion. 

A permission granted by the Rent Controller 
for the institution of a prior suit for ejectment 
which has been dismissed, does not remain valid 
for the institution of a fresh suit. If the Rent 
Controller dismisses an application by the land¬ 
lord for a fresh permission for the institution of 
the second suit on the ground that it is not neces¬ 
sary, the order cannot be construed as granting of 
permission to institute the second suit. The 
landlord should appeal against the order and insist 
in the Court of appeal that the Rent Controller 
should grant a second permission in respect of the 
second suit. 

If a suit for ejectment instituted without the 
permission of the Rent Controller while the 
Calcutta Rent Ordinance, 1946, was in force, 
remains pending when the West Bengal Premises 
Rent Control (Temporary Provisions) Act, 1948, 
came into operation, the latter Act does not have 
the effect of making the suit maintainable although 
under that Act no permission of the Rent Con¬ 
troller is necessary, and the tenant has still the 
right to resist ejectment on the ground of want 
of permission. The suit, being a pending suit, 
must be governed by the provisions of the 
Calcutta Rent Ordinance, as there are no words 
in the West Bengal Premises Rent Control 
(Temporary Provisions) Act which make the 
Act retrospective. The question involved is not 
a question of mere procedure, it is a question re¬ 
lating to a substantive right. By S. 13 (1) of 
the Calcutta Rc-nt Ordinance, a tenant is given a 
substantive right to insist on the dismissal of any 
suit in ejectment unless previous permission of 
the Rent Controller has been obtained. (Sen, J.) 
Tarini Gupta Chowdhuri v. Manmatha Nath 
Ghatak. 53 C.W.N. 855-A.T.R. 1049 Cal. 
674. 

-S. 14 — Applicability — Nature of suits. 

S. 14 of the Calcutta Rent Ordinance is a bar 
only to the institution of a suit of the nature 
referred to therein. The section requires that 
non-compliance with the provisions of the ordi¬ 
nance as to the payment or deposit of rent must 
have been taken as a ground for eviction in the 
suit. Tf that is not the ground on which the 
suit is brought, the section will not operate as a 
bar although the ultimate decree may be passed 
on that ground. (Biswas, J.) Abanindra Mo¬ 
han Bose v. Khazana Mull Sardar. 52 C.W. 
N. 698. 
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--S. 14— Applicability—Pending proceed¬ 
ings. 

S. 14 of the Calcutta Rent Ordinance is not 
intended to be applicable to pending proceedings. 

( Biswas, J.) Abanindra Mohan Bose v. Kha¬ 
zana Mull Sardar. 52 C.W.N. 698. 

—--Ss. 17 and 14— Decree for ejectment un¬ 

der S. 9 -B (3) of Calcutta House Rent Con¬ 
trol Order—If can be rescinded on ground that 
permission of Controller was not obtained for 
suit by landlord. 

Under S. 17 of the Calcutta Rent Ordinance 
the Court cannot rescind its earlier decree for 
ejectment made under S. 9-B (3) of the Calcutta 
House Rent Control Order, 1943, on the ground 
that the landlord had not obtained the permission 
of the Controller to institute his suit as required 
by S. 14 of the Ordinance. (Khundkar, J .) 
Manindra Nath Banerjee v. A. K. Fazlul 
Huq. 51 C.W.N. 148. 

-S. 17 — Discretion of Court. 

S. 17 of the Calcutta Rent Ordinance is not 
mandatory but enabling. It vests in the Court a 
discretion to rescind or vary its own earlier de¬ 
cree or not to do so. ( Khundkar, J.) Manin¬ 
dra Nath Banerjee v. A. K. Fazlul Huq. 
51 C.W.N. 148. 

-S. 17 — Order rescinding decree — Appeal. 

An order rescinding a decree under the provi¬ 
sions of S. 17 of the Calcutta Rent Ordinance, 
1946, is in itself a decree and appealable as such. 
(Lodge, J.) Gouri Dutt Agarwalla v. Kasi- 
RAM Sonal. I.L.R. (1948) 2 Cal. 494. 

-Ss. 21 and 26— Applicability and scope— 

Order on landlord under S. 11-/1, House Rent 
Control Order (1943)— Non-compliance — Liabi- 
lity to fine under S. 21 of Ordinance (1946)— 
Jurisdiction of Rent Controller. 

S. 21 of the Calcutta Rent Control Ordinance 
can come into operation only when there has been 
application under S. 18 of that Ordinance, and 
when there has been no such application no fine 
can be imposed under S. 21. The Calcutta House 
Rent Control Order which came to an end on 30th 
September, 1946, contained no provision corres¬ 
ponding to S. 21 of the Ordinance of 1946, for 
fining a landlord for non-compliance with an 
order passed under the House Rent Control 
Order, 1943, and when proceedings under that 
order had terminated in an order under S. 11-A 
of that order, before the Ordinance of 1946, came 
into force, the Controller has no jurisdiction to 
fine a landlord under S. 21 of the new Ordinance 
for failure of the latter to comply with the order 
under S. 11-A. S. 26 of the Ordinance of 1946 
does not empower the Court to act under S. 21 
in such a case. It would be against all the canons 
of construction of statutes to enforce the penal 
provision of S. 21 of the Calcutta Rent Ordinance, 
1946, in respect of proceedings under S. 11-A, 
Calcutta House Rent Control Order, 1943. (Sen, 
/.) Tilokchand Punamchand v. Kanhyalal. 
4 D.L.R. (Cal.) 64=A.I.R. 1949 Cal. 251=50 
Cr.L.T. 482. 

-S. 25— District Judge — Jurisdiction — Ap¬ 
peal from order of Controller—If appeal under 

C. P. Codc-C. P. Code, O. 41 . 
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S. 25 of the Calcutta Rent Control Ordinance 
gives the District Judge jurisdiction to hear and 
decide an appeal against an order of the Rent 
Controller. In such an appeal he can grant a 
landlord unconditional permission to file a suit 
in ejectment, where the Rent Controller had 
granted a conditional permission. The District 
Judge is not a Court of appeal in the sense of the 
C. P. Code and O. 41, C. P. Code, does not 
apply to the case. (Chituder, J .) Bibhuti Bhu- 
san Chakravarty v. Surendra Mohan Lahiri. 
4 D.L.R. (Cal.) 245=A.I.R. 1950 Cal. 96. 

—--S. 25 —District Judge—Status of—Order 

passed by him—Revision by High Court—Calcutta 
House Rent Control Order, S. 14. 

The District Judge, as contemplated in S. 14 
(1) (b) of the Calcutta House Rent Control 
Order and in the corresponding provision in S. 
25 ( 1 ) (fr) of the Calcutta Rent Ordinance, is 
not the District Judge in his ordinary judicial 
capacity or the Presiding Officer of the Principal 
Court of Original Civil Jurisdiction in the District, 
hut a persona designata. An order passed by him 
as an Appellate authority under this provision is, 
therefore, not an order passed by a Court and ac¬ 
cordingly is not revisable by the High Court under 
y- 115, C. P. Code. (Chakravartti and Ellis, 

Suhashini Das v. Mahendra Kumar 
Bose. I.L.R. (1948) 1 Cal. 376=51 C.W.N. 


T S. 26 —Appeal under Calcutta House 
Rent Control Order pending when ordinance came 
into operation—Power of Appellate Court to grant 
permission under ordinance. 

An appeal under the Calcutta House Rent 
Control Order, 1943^ is also a proceeding com¬ 
menced under the provisions of that order, and if 
he appeal was pending on the date on which the 
S^lcutta Rent Ordinance, 1946, came into opera- 
I0n » it must, on the strict interpretation of the 
words of S. 26, be deemed to have been com¬ 
menced under S. 25 of the Calcutta Rent Ordi- 
u a nce, and the Appellate Court has full power to 
Permission under that Ordinance. 52 C. 
yv.N .669, Dist. (Das Gupta, J.) Nikunja 
ai. D utta v r ajani Kanta Chatterjee. 53 

C.W.N. 462. 


* £ SUBURBAN POLICE ACT 

UI OP i 866 ) > Ss 4 (2 ) an d 8 -B— Police 

Zwer under suspension—Duty to obey order of 

Perxor officer to report to Police Training 
School. 


i *4 (2) of the Calcutta Suburban Police Act 
0 *y shows that the responsibility of a Police 
, cer under suspension to obey the orders of 
* Verier officers in matters of internal dis- 
Pme continue even after suspension. An order 
hy a superior officer to a police officer under 
pension to report to the Police Training School 
ltJHJr clea fU under the term of “discipline”, and 
tbA dl A s °bedience is punishable under S. 8 -B of 
A c *. The words in S. 4 ( 2 ) of the Act 
conf lng term °I such suspension the duties 
in aK rrec * u P° n him as a police officer shall be 
offic eya ? ce ” re I er to his official duties as a police 
■jjj s j r cl vis the public, and have no effect on 
Qut y to continue to obey for the purpose of 
Q, D .—39 
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internal discipline the orders of his superior 
officers. (Roxburgh and Ormond, JJ.) Legaj 
Remembrancer, Bengal v. Sayed Ishaq Ali 
I.L.R. (1945) 2 Cal. 9. 

-S. 33-A —Proof required. 

Under S. 33-A of the Calcutta Suburban Police 
Act there are two things to be proved. First of 
all, the prosecution must satisfy the. magistrate 
that there is reason to believe that the property 
has been stolen. If the prosecution establishes 
this, the accused must account for his possession 
to the satisfaction of the Magistrate. (Hender¬ 
son, J .) Gazi Ram Bania v. Emperor I L R 
(1944 ) 2 Cal. 603=228 I.C. 323=48 Cr L ' T 
197=A.I.R. 1947 Cal. 40=1947 Cal. (Rul j 

CALCUTTA SURVEY ACT (I OF 1887), 

S. 3 Survey — Khasra—Entry in—Presumptive 
value. 

A survey khasra prepared under S. 3 of the 
Calcutta Survey Act which is not finally published 
is not in the nature of a record of rights and 
entries therein have no presumptive value, although 
the survey may be admissible in evidence. The 
section itself does not contemplate preparation of 
any record of rights in respect of the lands 
surveyed under the Act. An entry in such Khas¬ 
ra showing a plot of land as gairmazrua am sarak 
khatn has no presumption of correctness attached 
to it and is not sufficient to destroy in any way the 
title of the owner thereof. 18 P.L.T. 466 diss 
18 P- L - T - 464, dist., 27 Pat. 701, ref. (Sinha 
and Rai, JJ.) Murli Prasad v. Sheo Kishore 
Narain. 29 Pat. 448=A.I.R. 1950 Pat. 432. 

-;-S. 22 — Scope — “Den,arcation of bounda¬ 

ries”—Meaning of—Line in survey map repre¬ 
senting boundary—If can be shown as erroneous 
after more than one year. 

The expression “demarcation of boundaries” in 
S. 22 of the Calcutta Survey Act, must be given 
its natural meaning, which is the marking out or 
laying down of a boundary. If there is a dispute 1 
about a boundary and the survey authorities decide 
that dispute and demarcate the boundary, a suit 
by the party aggrieved by that decision must be 
brought within one year under the section. But 
if there has been no dispute and no actual demar¬ 
cation of the boundary, a person cannot be pre¬ 
vented even after the lapse of several years from 
showing that a line in the survey map representing ' 
the boundary between his premises and the pre^ 
mises of his neighbour is erroneous. In such a 
case a presumption of correctness would, no doubt, 
attach to the survey map, but it would be a re¬ 
buttable presumption. [1937 Pat. 516, overruled ] 
(Shearer and Reuben, JJ.) Hardeo Missir v 
Gaya Municipality. 27 Pat. 701=A I R 1040 
Pat. 132. * ' ' 

CALCUTTA THIKA TENANCY ACT 
(II OF 1949), S. 2 (5) and Calcutta Thika 
Tenancy Ordinance, S. 2—“Thika tenant”— 
Meaning of—Tenant holding over after expiry 
o lease. 

A tenant can only be called a thika tenant 
under any particular system. It may be the 
system which has the well-known names mention 
ed in S. 2 (5) of the Calcutta Thika Tenancv 
Act or S. 2 of the Calcutta Thika Tenancv 
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Ordinance. It may also be a similar system. It 
is essential for the tenant to prove and establish 
the system or “any other like system” referred 
to in the above provisions of the Act or the 
Ordinance before lie can be called a thik'd tenant 
under them. It is a matter of proof and evi¬ 
dence in every case. A tenant holding over after 
the expiry of a lease cannot be treated as holding 
the land within the meaning of the expression 
“under any other like system” in the Act 01 - 
Ordinance. [1922 Cal. 123 and 23 C.W.N. 201, 
Dist.J (P. B. Alukliarji f J .) Mukari Mohan 
Mukherjee v. Pkokash Chandra Chatterjef 
53 C.W.N. 040=83 C.L.J. 285=A.I.R. 1950 
Cal. 230. 

- S. 2 (5 )—“Thika tenant”—Proof required. 

Before a Thika tenant can claim any of the 
benefits of the Calcutta Thika Tenancy Act, he 
is required to show that he belongs to the appa¬ 
rently rare (if at all existent) variety defined in 
S. 2 (5) of the Act. 53 C.W.N. 640 and 54 
C.W.N. 287, foil. ( Roxburgh, J .) Panchanon 
Shaw v. Satyabandhu Mukherjee. 54 C.W. 
N. 541=A.I.R. 1950 Cal. 319. 

S. 2 (5)—“Thika tenant”—Tenant building 
structures on vacant land. 

When a tenant takes a vacant land and then 
builds structures thereon he does not ipso facto 
become a thika tenant under the Calcutta Thika 
Tenancy Act. If that were so, every lessee under 
an ordinary building lease whereby he takes a 
vacant land and agrees to build on it would become 
a thika tenant under the Act. Neither the express 
language nor the intention of the Act justifies 
such a conclusion. A thika tenant under the Act 
must prove (1) a system, which is cither the 
“commonly known system” or a “similar” system 
and (2) that he “holds” under that system. 

The Act is not a Charter of Rights for the 
bustee dwellers of Calcutta. 43 C.W.N. 640, 
foil. ( Mukherji , J .) Shaikh Mahomed Mateen 
v. Baijnatii Bajorja. 85 C.L.J. 66=54 C.W. 
N. 287. 

-S. 28 —Application under—Relevant con¬ 
siderations—Decree for ejectment, arrears of rent 
and damages until delivery of possession—How 
may be varied—Date of varied decree—Opportu- 
nity to both sides to establish conformity or non¬ 
conformity with Act—If must be given. 

In dealing with an application under S. 28 of 
the Calcutta Thika Tenancy Act for variation of 
a decree passed before the commencement of the 
Act, the Court has in substance (1) to sec if it 
amounts to the sort of order that would have 
been passed by the controller in a case under the 
Act, in other words, whether the conditions of 
S. 3 are fulfilled which lays down the grounds on 
which a thika tenant can be ejected and (2) 
whether in form the order is of the type that 
would Le passed under S. 6 of the Act. 

Under the Act the controller is only given 
power to pass an order for ejectment. He can¬ 
not pass any order which can be executed for 
recovery of arrears of rent. Where therefore 
the decree to be varied is both for ejectment and 
for payment of arrears of rent, it is clearly ne- 
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cessary to separate the two. It is only the de¬ 
cree for ejectment which is to be converted into 
an order such as the controller could pass and 
such as the controller can execute, under the 
powers given to him under S. 27 (6) of the Act. 

Where the decree, as it stands, includes a decree 
for damages from the date of the suit till delivery 
of possession, the decree must be altered, as that 
is not an order which the controller could pass. 
Under S. 6, the limits of the controller’s powers 
are to specify the actual arrears, the costs and 
the damages, if any, and the total is to be an 
amount which the tenant may pay within 30 days 
of the date of the order and so save himself from 
ejectment. The decree for ejectment must, 
therefore, be limited to one containing the actual 
order of ejectment plus the specification of ar- 
I rears, costs and damages, limited to damages up 
to the date of the order. 

The varied decree is to be executed as if it was 
an order made under and in accordance with 
the provisions of the Act. It follows that the 
varied decree to be treated as such order must 
be dated after the commencement of the Act. 
Therefore, in cases where under the Act the 
decree is amended to an order for ejectment 
. under S. 3 (1) of the Act, and the provisions of 
S. 6 are to be carried out, the date of the order 
will be the date of the varied order, and thus the 
tenant will have the opportunity of paying the 
arrears. 

Under S. 28 of the Act, the variation of the 
decree is not to be one of mere form, but the 
whole proceedings have to be gone over to see 
if the landlord can bring his case under S. 3. 
The whole law of ejectment has been changed by 
the Act and it is unfair to tic either the landlord 
or the tenant to pleadings and evidence led when 
the matter in issue was entirely different. Be¬ 
fore the Act the “ground” for ejectment was 
termination of the tenancy on expiry of the lease, 
or on notice, and other grounds given in the T. 
P. Act. If the conformity is to be with the 
whole new Act, in particular S. 3, and not merely 
some change in the decree itself, both sides must 
be given opportunity to establish a case of con¬ 
formity or non-conformity. ( Roxburgh, J.) 
Sarojini Debi v. Rabindra Mohan Sen. A. I. 

R. 1950 Cal. 381. 

- S. 28 —“ Court which made the decree ”— 

Meaning of. 

The phrase “Court which made the decree” in 

S. 28 of the Calcutta Thika Tenancy Act, cannot 
mean Court other than the trial Court. (Rox¬ 
burgh, J.) Sarojini Debi v. Rabindra Mohan 
Sen. A.I.R. 1950 Cal. 381. 

- S. 28 —Order rescinding decree — Appeal . 

No appeal lies from an order rescinding a 
decree under S. 28, Calcutta Thika Tenancy Act. 
The power given under the section is a special and 
extraordinary statutory power and an appeal 
would only lie if special provisions were given by 
the Act for an appeal creating a power. (Rox¬ 
burgh, J.) Panchanon Shaw v. Satyabandhu 
Mukherjee. 54 C.W.N. 541=A.I.R. 1950 
Cal. 319. 

-Ss. 28 and 31— Pre-Act consent decree — 

Pozvcr of Court to rescind . 
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It cannot be said in view of the provisions of 
. 31 of the Calcutta Thika Tenancy Act that a 
consent decree even if in some points it is not in 

hT/onf 1117 7 lth ‘u 6 A ct ls not in a broader sense 
in conformity with the Act in the view that pre- 

Act contracts may exist having the effect of bar- 
ring the provisions of the Act. 

Where a pre-Act consent decree for ejectment 
was passed on the ground that proper notice 
giving at least 15 days’ notice had been given to 
the tenant who was also in arrears of rent, and 

dJffJ/V? ? g f eement by tenant to overlook 
the fact that full one month’s notice had not been 

given to hun as required by S. 4 of the Act, the 

fhe Art Sh 0 U rB> n °; t be , re . scinded under S. 28 of 
"% A f- ( Roxburgh , J .) Panchanon Shaw 
v . Satyabandhu Mukherjee. 54 c W N 541 
^A.I.R. 1950 Cal. 319. ' 4 
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of the validity of a legislation-The Board, if and 
when bound by its previous decisions. 


NAMrp TT m T^ IKA TE NANCY ORDI- 

, If , the structure on the land has not been erect¬ 
ed by the tenant, then even though the other 
conditions mentioned in the definition are fulfilled 
the tenant is not a “thika tenant” within the 
meaning of the Ordinance (II of 1948). (Baner- 

Das/' Dey v - Charu Bala 

-UAsi. 53 C.W.N. 553=84 C.L.J. 92. 


- S. 2 — Thika tenant—Who is. 

Thika Pe T^ n Seek ^ r le protection of the Calcutta 
Ihika Tenancy Ordinance must show that his 

tfoneTin 1 's' 1 "? 6 '' fT Various systems ®en- I 

tioned in S. 2 of that Ordinance. It is a matter 

of proof and evidence in every case and it is essen- 

tial for the tenant to establish it by evidence the 

onus of proving this being upon him Where any 

particulars of a tenancy or of any system under 

is h no h t n he te H na *L Cy ‘u held are not known and it 

standL^r th th f j he structures or any of them 
standing on the land are erected by the tenant it 

wlthfn th S3ld tHat th / J 6 " 3111 is a “thika tenant” 
wuhm t he meaning of the Ordinance. 53 C.W. 

, 3 . and 640, rel. on. ( Harries, C.J. and 

Chatter, ee J .) Suraj Jan . Bibee v. Banku 
Cal 428 SAHA ' 54 C,W - N - 281=A.I.R. 1950 

~ -S. 3, Proviso —Deposit under—Umita- 

tl °Tf—^ axe d costs, if to be paid. 

Before a tenant can take the benefit of Ordi- 

referred 1 1 °* he - mUSt dep0sit the amounts 

from the V? h r P u° V ^° t0 S ' 3 within 30 da JS 

from the date of the decree. The proviso does 

All IT" tHat 1116 taxed costs have t0 b e paid. 
aA 15 ? ecessary is to pay such costs, if any, 

Chandra nl^ ay (Ronerjee, J.) Haran 

N. 5?^ C.L.J.™ DASSI - 53 C W - 

mo) C ^ T ^f TE AM r WAY ACT (I OF 

demand f 21 —Offer of rupee for fare with 
demand for change—If avoidance of payment 

Sb Q ' D - 1941 w 1945 ’ VoL Co1 - 617 .TZes: 

War Banerji v. Emperor. I.L.R. (1945) 1 Cal. 
0927W^ TEMPERANCE ACT, R.S.C. 

Petenci’ within the legislative com¬ 

petence of the Parliament of Canada—True test 


The Canada Temperance Act, 1878, the object 
of which was to authorise the adoption of a 
system of local option in regard to the sale of 
intoxicating liquor in counties and cities through¬ 
out the dominion, has been amended from time to 
time by the Dominion Parliament and has been 
re-enacted in a consolidated form on more than 
one occasion under the provisions of the Acts 
relating to the statutes of Canada. The last 

^f V1 ti 10n n tO °^ - plaC A m 1924 under the Provisions 
of the Dominion Act, 1924, and now appears on 

the Statute Roll as the Canada Temperance Act, 

R.S.C. of 1927, Cap. 196. The material pro- 

wsions of the Act of 1927 are admittedly identical 

with those of the Act of 1878. The constitu- 

‘° naI . vabdlty „ot the 1878 Act was challenged in 
1882 in Russell r case, (1882) 7 A.C. 829, but it 

was held that the Act did not deal with any of 
and > atter r exc,us ively reserved to the provinces 

related® % WaS Uph , eld °" the “ round tbat * 
of Panad the n Peace ’ order a n d good Government 

the C p da \ °" a Question as to the validity of 
Can ToA ad . a Tem P ei ; ailce Act, R.S.C., 1927, 

toce of t 8 h?A be .within the legislative compe- 
ence of the Dominion Parliament or at any rate 

HM Th ap t p icabdlity t0 the Act in question. 
J Ield - The true test of the validity of a leg¬ 
ation must be found in the real subject-matter of 

local or'nr °" S ? f , * " SUch that “ S°- “evond 
from th P °r nciaI eoucern or interests and must 
from the inherent nature be the concern of the 

Dominion as a whole, then it will fall within the 

competence of the Dominion Parliament as a 

matter affecting the peace, order and good Gov¬ 
ernment of Canada, though it may in another 

thTproWial U T 0 n -T atterS SpedalIy ^served to 
of thVkl r Legislatures. Nor is the validity 

J g ! atl0n ’ when due t0 its inherent nature^ 
affected because there may still be room fo^ 

humble y advice Ct to Hfa MajeUy^iheir" 

sjs ' s . c '. 

^riods^in nfany placL^^ 

overruled h the 

Sdinglv t 7 " - had k thought k wrong. 

Canada 2; d • ln constitutional law of 
Canada and it is impossible now to depart from 

“• If the Act of 1878 was constitutionally 
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CANTONMENTS ACT (1924), S. 3. 

within the powers of the Dominion Parliament 
it could not be successfully contended that the 
Act of 1927 which replaced it was ultra vires. 
Moreover, if the subject-matter of the legislation 
is such that it comes within the province of the 
Dominion Parliament that legislature must have 
power to re-enact provisions with the object of 
preventing a recurrence of a state of affairs which 
was deemed to necessitate the earlier statute. To 
legislate for prevention appears to be on the same 
basis as legislation for cure. Once it has been 
decided that the Act of 1878 was constitutionally 
valid, it follows that an Act which replaces it and 
consolidates therewith the various amending Acts 
that have from time to time been enacted must 
be equally valid, discount Simon.) The 
Attorney-General of Ontario v. The Canada 
Temperance Federation. 225 I.C. 63=1946 
P.C. (Rul.) 210= 0 946) F.L.J. 50=50 C.W. 
N. 535=12 B.R. 635=1946 M.W.N. 419=A.I. 
R. 1946 P.C. 88 (P.C.). 

CANTONMENTS ACT (II OF 1924), S. 3 

—Building site—Acquisition by Government — 
Proof. 

Where the land in dispute is in the centre of 
the cantonment area and no other land in the 
centre of the area is privately owned, and in 
1849-50 this land was either already built upon 
or was about to be built upon and the site was 
included in the plan of the land which Govern¬ 
ment was proposing to acquire, the proper con¬ 
clusion is that the land was acquired by Govern¬ 
ment. ( Sir John Beaumont.) SohAn Singh v. 
Governor-General in Council. A.I.R. 1947 
P.C. 178. 

-- S. 3— Building site—Private ownership — 

Proof. 

. The fact that the person who owns a building 
situated in a cantonment area executed in favour 
of Government a mortagage or lease on a monthly 
tenancy of the building together with the site 
thereof, does not establish his title to the land. 
Although the person who prepared the mortgage 
believed that the mortgagor was the absolute 
owner of the land mortgaged, it cannot carry the I 
matter very far when there is no statement in the 
mortgage which can bind Government by estoppel 
to admit the absolute ownership of the mortgagor. 
(Sir John Beaumont.) Soha n Singh r. Governor- 
General in Council. A.I.R. 1947 P.C. 178. 

--S. 108 —Land vested in Board—Board, if 

has' ownership as well—Contonment Land Ad¬ 
ministration Rules, R. 9. 

By R. 9 of the Cantonment Land Administra¬ 
tion Rules, the management of the land vested, in | 
the Board under S. 108 of the Cantonments Act 
is also vested in the Board so that the Board has 
both the ownership as well as the management. 
(Malik, J.) Cantonment Board, Meerut v I 
Kamta Prasad. A.I.R. 1947 All. 243=1946 
A.L.W. 458=1946 A.W.R. (H.C.) 83. 

-S. 187— Applicability — Conditions. 

Under S. 187 of the Cantonments Act, only . 
projections or structures overhanging, projecting 
into, or encroaching on, any street or drain, sewer 
or aqueduct therein can be demolished. (Malik, 1 
J.) The Cantonment Board, Meerut v. Kamta 1 
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t Prasad. 1946 A.L.W. 458=1946 A.W.R. 
: , H.C.) 83=A.I.R. 1947 A. 243. 

-S. 267 ( 2 )— Applicability and scope — 

1 Offence compounded—Offender not in custody — 
; Procedure—Dropping of further proceedings. 

' Where an offence of failure to comply with a 
notice under S. 267, Cantonments Act, is com¬ 
pounded, the executive officer of the Cantonment 
1 Board will be acting within his statutory powers 
if he applies to the Court for dropping further 
proceedings in the matter. It is only if the 
offender is in custody, lie has to be discharged. 
But when he is not in custody no order of dis¬ 
charge is called for; it is sufficient if further pro¬ 
ceedings are dropped. The fact, however, that 
the offender is not in custody does not exclude 
the operation of S. 267 (2), in so far as it 
provides that if an application has been made and 
an offence properly compounded, no further pro¬ 
ceedings shall be taken against the offender. 
(Davis, C.J. and Thadani, J.) Emperor v. 
Rijhumal Valiram. 229 I.C. 174=1947 Sind 

(Rul.) 58=48 Cr.L.T. 300=A.I.R. 1937 Sind 
128. 

---S. 272 —A pplicability—Bar of suit where 

notice under S. 187 of the Act was itself bad. 

S. 272 of the Cantonment Act would apply only 
to such cases where from the facts proved it ap¬ 
pears that the notice was given by the Board ac¬ 
cording to the terms of the Act; that is if it had 
been held that the encroachment was on a public 
street then the Roard would be justified in issu¬ 
ing a notice under S. 187 and no suit could be 
maintained against such an order. But where it 
is found that the notice itself was bad for the 
reason that the encroachments were not on a 
public street but were on the land belonging to 
the plaintiff and hence a notice under S. 187\vas 
not justified, then S. 272 would have no appli¬ 
cation. (Malik, J.) The Cantonment Board, 
Meerut v. Kamta Prasad. 1946 A.L W 458 

=1946 A.W.R. (H.C.) 83=A.I.R. *194*7 A. 
243. 

$ 

-S. 273 —Scope of the protection afforded 

by. 

It is to acts which the Cantonment Board has 
not merely authority but also the duty to perform, 
that is, acts which are enjoined upon the Board 
that the protection afforded by S. 273 of the 
Cantonments Act extends. Hence, where the 
Board makes an appointment which it was not 
statutorily bound to make but gives the person 
appointed a salary less than that which it was 
bound by its own rules to pay and is sued for 
the balance of pay, the provisions of S. 273 (1) 
of the Act could not be invoked in aid by the 
Board. (Mulla and Yorkc, JJ.) Ramchander 
Sahai v. The Cantonment Board of Meerut. 
1946 A.W.R. (H.C.) 466=1946 A.L.W. 235 
=A.T.R. 1947 A. 42=231 I.C. 288. 

CARRIERS —Carrier of passengers by air — 
Contract exempting liability for negligence of 

servants—-Validity. 

A carrier of passengers by air can reasonably, 
if he thinks fit, refuse to carry any one save at 
the passenger’s own risk. It does not matter for 
this purpose whether the carrier is a common or 
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CARRIERS. 

general carrier or not. His duty to carry for 
all and sundry according to his profession is ' 
something different from the terms on which he 
so carries. His general duty to exercise care 
may, subject to statutory restrictions, be super¬ 
seded by a specific contract which mav either 
enlarge, diminish or exclude it. He can by a ' 
special contract exempt himself from liability even ! 
for negligence of his servants provided there are 
no statutory conditions limiting his right, and such 
a contract cannot be pronounced unreasonable 
g™ 1 ? ° r ille S al by a Court of Justice. {Lord 
Wright .) Alfred William Luddit v Ginger 
Coote Airways, Ltd. 51 C.W.N. 498=1947 i 
O.A. (P.C.) 27=1947 A.W.R. (P C ) 27= • 
1947 M.W.N. 353=60 L.W. 602=1947 A.L I 

237 _ (P C*)' ^ P ' C ' 1S1 ~ (1 947) 2 M.L.J. 


—-- Common carrier—Duties and liabilities of 

T L f. w a * to—Contract Act—Applicability—Bill of 
Lading—Clauses exempting from liability for loss 
or damage—Validity and effect. 

A common carrier’s liability is not within the 
Indian Contract Act; the, law relating to Carriers 
in India is not affected by that Act. Notwithstand¬ 
ing some general expressions in the chapter on 
bailments, contained in the Contract Act, a com¬ 
mon carrier’s responsibility is not within the Act. 
Ihe duties and liabilities of a common carrier in 
India are governed by the principles of the Eng¬ 
lish Common law on the subject except where 
they have been departed from by the Carriers 
Act or the Railways Act or the Carriage of 
Goods by Sea Act. It is open to a carrier under 1 
the law to protect himself by appropriate clauses 
from all liability regarding any loss or damage 
caused to the goods by him. 

Where a Bill of Lading provides, inter alia, that 
the carrier shall not be liable for loss, damage or 

cr A lr £ t]y , 0r indire ctly resulting from Act 
O-ir°d, K mgs enemies, piracy, robbery, theft or 
pilferage with or without violence on board or 
elsewhere; breakage, leakage, vermin, sweat, rust, 
temperature of holds, climate, rain, injurious 
effect of other goods, whether by contact or 
otherwise however, perils, dangers and accidents 
of sea, rivers, navigation; any act, neglect or 
default whatsoever of ... . in the loading, 
unloading or delivery of the cargo; on deck, ship¬ 
per s risk, Steamer not responsible for breakage 
and leakage; it must be held that the carrier is 
immune from all liability whatever for shortage 
damage or loss to the goods. A.I.R. 1928 Bom.’ 
5; 10 Cal. 166; 18 Cal. 620 (P.C.); 38 Cal. 
28; 28 Mad. 400; 32 Mad. 95 (F.B.) ; 38 Mad. 
941;. A.I.R. .1931 Sind 124, ref. ( Koshi and 
Govinda Pillai, JJ.) Orient Ship Supply Co. 

V. Kalmarsund Co. 5 D.L.R. (T.C.) 346. 

CARRIERS ACT (III OF 1865 )—Property 
delivered to common carrier not by consignor but 
oy another carrier—Liability for loss or damage 
—Onus of proof. 

A common carrier cannot escape liability for 

loss or damage to property delivered to him to be 

earned merely by showing that he had not receiv- 

^ it directly from the consignor but only from 
another carrier. 


CASTE DIS. RAM. ACT (1850). 

. I n view of the provisions of S. 9 of the Car¬ 
riers Act, the burden is on the carrier to prove 
the absence of negligence on his part and all that 
the plaintiff-consignor is required to prove is the 
factum of the loss or damage in respect of which 
the liability of the carrier is said to arise. As 
the carrier cannot obviously be made liable for 
any loss or damage which might have occurred 
before the goods were actually entrusted to him 
for carriage, the condition of the goods as deli¬ 
vered to him and not as delivered at the station 
of origin must be proved and the onus of proof 
is on the plaintiff-consignor. ( Biswas, /.) River 

^l TE r^^M VIG «i I0N Ca ' Lm Vm Manindra Nath. 

—- Ss 6 and 8— Consignment booked at 

station of defendant Railway Co. for despatch to 

station on different railway—Defendant contracting 

to act only as forwarding agents of that railway 

—Loss of consignment on that railway—Liability 
of defendant. ' 

A consignment was booked at a station of the 
defendant railway company to be despatched to a 
station on a different railway. It was lost after 
l was made over by the defendant company to 
the other railway administration. Under the 

No n te o r d /r d , by * he Par «Is Consignment 
ote of the defendant Company, the latter agreed 

to act as common carriers over their own trans¬ 
port system only, and beyond that they agreed to 
transport the consignment as agents of the other 
railway and the contract was to be treated not as 

one indivisible contract, but as a series of con- 
tracts. 

Held, that as the defendant company did not 
act, nor purport to act, as common carriers of 

^l»l C ° nS1 P.. ment , 0Ve I the otl,er railway but 
merely acted as the forwarding agents of that 

railway, they were not liable for the loss of the 

consignment on that railway. 23 C.W N 998 

IpV G W -a' 3S8 ; disc >28 C.W.N. 302 

^abhaya, //T™ IZ 

?vv? E ^2 ISABILITIES removal act 

(XXI OF 1850)— Applicability—Hindu lady 
converted to Mahomedanism and marrying Maho- 
medan Inheritance of husband's estate—Death of 

widow issueless—Her Hindu relations zvhether 
her legal representatives. 

A Hindu lady became converted to Islam and 
married a Muslim who predeceased her. She 
inherited a share of her husband’s estate on his 

PP 3 u d dled , issueless leaving her uterine 
brother, her step-brother and the children of her l 
sister. It was conceded that the Muslim rela- 
„° ns . of . the , deceased through her husband were 
er egal representatives so as to be impleaded 
m ,. 5 r P^ ace in the testamentary proceeding to 
w ic she was a party. The question was raised 
tnat ner Hindu relations were enabled to inherit 

L-rf- r ?P resent h er by virtue of the Caste Dis¬ 
abilities. Removal Act. 

Held that the Caste Disabilities Removal Act 
accorded protection only to the person who had 
renounced or had been excluded from the com¬ 
munion of his former religion and that it did not 
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CASTE “SABBA”. 

enable the Hindu relations of the deceased to be 
brought on record as her legal representatives. 
( Rajamannar, O.C.J. and Satyanarayana Rad, 
J.) Mohamed Ismail Sait v. Abdul Hamefd 
Sait. 61 L.W. 489=3 D.L.R. (Mad.) 58= 

1948 M.W.N. 501=A.I.R. 1949 Mad. 141= 
(1948) 2 M.L.J. 87. 

CASTE SAB BA”— Nature and incidents — If 
a club or unregistered society. 

A caste Sabba or association which is nothing 
more than a loosely knit caste organisation exer¬ 
cising certain ill-defined powers of discipline over 
its members does not partake of the nature of a 
club which essentially signifies a centre of 
social intercourse, and hence such a sabba cannot 
claim the privileges or immunities claimable by 
a club or unregistered society. (Das and Ayyar, 

Mr 7 T LA m RIS .r NA Patru Balu Subudhj. 
14 Cut.L.T. 25=A.I.R. 1949 Pat. 184 

CATTLE TRESPASS ACT (I OF 1871), S. 

10— Damages—Nature of—If can be presumed. 

Tr«m<f S / e t qUlred ,mder S. 10 of the Cattle 

1 At ‘ S no f necessarily substantial 
damage, it may be nominal damages. When cattle 

facfthl SUgai Tf 1 , e fie,d ' lt can be presumed that in 
tact they would have committed damages. (Anar- 

l nao IY » AZ Khan V - Rkx ■ I.L.R. (1949) 
A. 211—1948 A.W.R. (H C ) 296 —\ T p 

1949 A. 180=50 Cr.L.J. 232. ' 

TT, S ; 10 —Occupier-Person taking settlement 
of land for Pasture-Right to seize cattle eating 

U 'uoo . 

A person with whom land is settled for the pur- 

^ S r f i Pa r re i may L be regarded a s the occupier 
p *! * and Wlth, n the meaning of S. 10 of the 
r; at I . Trespass Act; the grass standing on the 
land is the produce of the land, and the person 

titled T ° m - the Iand is sett,e<1 Pasture Ten- 

is™- 


CATTLE TRESPASS ACT (1871), S. 20. 

out his purpose. ( Cornelius and Falshaw J] ) 
Jiwana v. Emperor. A.I.R. 1947 Lah. 380. 

- S. 20 —Award of costs to complainant 

A complainant under S. 20, Cattle Trespass Act 
may be allowed the costs of the proceeding! 

him gh 7 n °tfr T Tr ader ’? fee ’ if any > inc urred by 

Chapjm re b; ( Ra y, Cl) PADAMA 

CHAR.AN zi Rancadhar Das. 5 D.L.R (Cut ) 

6=4 A.I.Cr.D. 256=16 C.L.T. 51. ’ 

- -S. 20 — Complaint—Contents of—Diffe- 

fa'tal ' eads Iosses not specified—Effect—If 

The different heads of losses suffered by a com¬ 
plainant under S 20, Cattle Trespass Act, must 
be specifically indicated in the petition of com- 
complainant. But the fact that the petition 
plaint or at any rate in the evidence adduced for 
of complaint is silent on this point is no reason 
for throwing out the complainant’s claim for 
compensation, provided he alleges and proves the 
same during the hearing and the opposite party 
gets an opportunity to plead and prove in reply 
A.I.R. 1935 All. 925; 1928 Mad 369- 1930 

c : /) 193 p x Nag - 149; 1923 Pat * 292, ref! 

R (Cm.fi;- T - «=< A.I.Cr.D. 256=5 D.L. 


coming 


. , -Right of seizure—Cattle 

hack within their owner’s possession 

Pier o°f ffielTT the 3Ct ° f ,he owncr ° r occu- 
pier of a field who pursues a trespassing animal 

damaTd T OU ‘ sidc field which has been 

Iand” S in’s he iO W of d th T^i ,r “P assin S °u such 

own.,’, 

S's'S’JtI fV’ 

LhnSl, ?=» IaS“., A £lJ” r 

sViWT? °r r Ss 

extent short of causing d°eaVin "ordlrfo prevent 
the owner or occupier of the field from carrying 


——-S 20— Complaint under—Order of dis- 

“7 r'/cX'f f if *» 

w J h . e !; ffect °, f .'uciusion of any act in respect of 

the r,Hi T 131 " 1 may be made undcr s - 20 of 
nff P S C Act in t,le definition of 

offence in S. 4 (o), Cr. P. Code,, is to confer 

jurisdiction on a Magistrate to hear such com¬ 
plaints and to hold an enquiry into the wrongful 
seizure and detention of the cattle. The result 
of the enquiry, however, is not acquittal or 

,s maT° n ' ,1 A person against whom a complaint 
is made under S. 20 is not an accused; if the 

rd Tan' f T d l ° bC ' Vr ° nsful he is n0 ‘ eonvict- 
■ any off en C e.and the amount of compensation 
which he is required to pay is not a fine. If, 

therefore, a District Magistrate sets aside an 
order of a subordinate magistrate imposing a fine 
and ordenng compensation under Ss. 20 and 22 
ot the Cattle Trespass Act, his order does not 
amount to an acquittal of the accused and a revi¬ 
sion is maintainable against his order. (Sen. 1) 
Matru Dhunnilal. I.L.R. (1950) Nag. 393= 

\t T't' R « ( Na S-) 77 =4 A.I.Cr.D. 254=1950 

l\ . L. J . JO. 


.. .^0-^ Jurisdiction—Order of compensa - 

tion by Magistrate not competent to entertain 
complaint — Legality. 

An order of compensation awarded by a 
Magistrate other than the one before whom a 
complaint of illegal seizure is made and who is 
not competent to entertain the same is illegal and 

llArfo S ‘r 20 of the Cattle Trespass Act. 

p a '- 442 - ref • (Ray, C . j .) Padama Charan 
tt. Rangadhar Das. 5 D.L.R. (Cut.) 6=4 A. 
I.Cr.D. 256=16 Cut.L.T. 51. 


———-S. 20—Limitation—Computation of period 
of 10 days—Limitation Act, S. 14—Application 


621 


CIVIL, CRIMINAL AND REVENUE. 


622 


CATTLE TRESPASS ACT (1871), S. 20. 


5 D. L. R 


of. See Limitation Act, S. 14 
(Cut.) 6. 

“ S • 20— Revision — Interference by Hiqh 

Court. 

Where the compensation awarded under S. 20, 
Cattle Trespass Act, is excessive, the High Court’s 
power to interfere in revision cannot be challeng¬ 
ed. 126 I.C. 497, ref. (Roy, C.J. ) Padama 
Charan v. Rangadhar Das. 5 D.L.R (Cut ) 
6=4 AT.Cr.D.^256=16 C.L.T. 51. 

— -S. 22 —-Award of compensation under S. 
545 (1) (a), Cr. P. Code — Legality. 

What is awarded to the complainant under S. 22 
of the Cattle Trespass Act is compensation which 
is not a fine as contemplated by S 545 (11 Cr 

?• Sw, A" * W * rd of compensation under 
?• J 4 ^ P) ( Q }» ^ r - P- Code, in such a case 

% t » erefo r r 5» A l egaI and without jurisdiction. 

( Padhye,J .) William Roger Fernandez v Em- 

peror. 1948 N.L.J. 394=3 D.L.R. (Nag.) 61= 

A.I.1949 Nag. 136=50 Cr.L.J. 335. 

—— Ss. 22 and 23 —Imprisonment in default 
of payment of compensation—If may be ordered 
Cr P. Code, S. 545 (1) (b)—If applicable. 

The person who is held liable under S. 22 of 
the Cattle Trespass Act is not “an accused” nor 

is he convicted” of the “offence”. Under S 22 

of the Act compensation together with fines and 
expenses, can only be ordered against the person 
who is adjudged liable. This money is recover¬ 
able under S. 23 of the Act as if it were a fine. 
Wo imprisonment can be ordered in default of 

°l thls mon . e y- Similarly, S. 545 (1) 
(o), Cr. P. Code, is not applicable. All the 
necessary powers are given by S. 22 of the Act. 
(Hidayatullah, /.) Ghulba Lahanu v Em- 
peror. 1948 N.L.J. 389=3 D.L.R. (Nag ) 

T ^ A ’L R ,ox 1949 Nag ' 117 ^° Cr.L.J. 289=1. 
L.R. (1948) Nag. 620. 

S. 24 Forest in a zamindari treated as 
reserve forest for some purposes by the applica¬ 
tion of Ss. 26 and 32 of the Madras Forest Act— 
Aamindar’s Range Officer seizing trespassing cat¬ 
tle—Rescue of such cattle—Offence. 

When a forest in a zamindary is for some 
purposes treated as a reserve forest by the appli¬ 
cation of Ss .. 26 and 32 of the Madras .Forest 
Act, the Zamindar is still the owner and occunier 
of the same. The forest has not been taken 
over by the Government as a reserve forest to 
which all the provisions of the Madras Forest Act 
are extended. A Range Officer appointed by 
the zamindar for the forest is in charge of the 
forest under the occupier, who is the zamindar, and 
is entitled to seize cattle trespassing on land un¬ 
der his charge. People rescuing such cattle which 
have been thus lawfully seized commit an offence 
punishable under S 24 of the Cattle Trespass Act. 
{Covtnda Menon, J.) Sathirnalan, In re 1948 

L - W - 483=A.I.R. 1948 Mad 
1f 7 f~£ 9 £ r * L 'J- 689=4 D.L.R. (Mad.) 19=3 
A.I.Cr.D. 92= (1948) 1 M.L.J. 428. 

CAUSE OF ACTION. See C. P. Code, S. 

^ 1 / • 

-- 1 Meaning of. 

Cause of action has no relation whatsoever to 
the defence which may he set up by the defen- 


CENTRAL PROVINCES ACTS, ETC. 

dant, nor does it depend upon the character of 
the relief prayed for by the plaintiff. It refers 
entirely to the grounds set forth in the plaint 
as to cause of action, or in other words to the 
media upon which the plaintiff asks the Court to 
arrive at a conclusion in his favour. Cause of 
action means the whole bundle of material facts 
which it is necessary for the plaintiff to prove 
in order to entitle him to succeed in the suit. In 
a restricted sense, the words “cause of action” 
mean the circumstances forming the infringement 
of the right or the immediate occasion for the 
action, and, in a wider sense, those words mean 
the necessary conditions for the maintenance of 
the suit including not only the infraction of the 
right but the infraction coupled with the right 
itself. This expression means every fact which 
might be necessary for the plaintiff to prove, if 
traversed, in order to support his right to 'the 
judgment of the Court. 16 C. 98 (P.C.) and 

c‘ L '/ R, r\ 19 r 2 CaI ‘ 477 ’ ref * to ‘ (Tartar 

oingh, J.) Ganda Singh v. Zora Singh. A I 

R. 1950 Pepsu 21=5 D.L.R. Pepsu 3. 

- —Crown servant—Wrongful dismissal—Suit 

to declare ultra vires and for arrears of salary _ 

Re-instatement pending suit and order of suspen¬ 
sion—Dismissal of suit—Legality—Decree for ar¬ 
rears of salary—Right to. 

Where a. servant of the Crown is dismissed 
from service, and files a suit challenging the dis¬ 
missal as ultra vires and wrongful and for arrears 
of salary, but pending suit the plaintiff is reinstat- 
ed m service, but again suspended, and the plain¬ 
tiff in his evidence also says that he is still in 
service, the suit cannot be dismissed in its entirety 
on the ground that he has no cause of action 

because he is still in service though under sus¬ 
pension . 

The plaintiff has a cause of action for the 
salary due to him up to the date of the suit and 
the suit for arrears of salary is maintainable and 
the plaintiff is entitled to a decree for the arrears 
of salary so due to him. 10 F.L.T. 56 fnll 

and M h 2 h’'' 7 p expI * (Manohar Lall 

and Mahabir Prasad, JJ.) Abdul Matid v 

Prownge of Bihar. 28 Pat. 562=30 P. L T 
196~ A I R ‘ 1950 Pat ‘ 17 ~ 4 D * L * R - (Pat.) 

CENTRAL PROVINCES ACTS, ETC 
(£*<* ^ erar > Bo *rd of Revenue Act 
(A (1948) rar) B ° ard ° f Revenue Ordinance 

(And Berar) Collection of Information 
and Letting of Houses Order S) 
Consolidation of Holdings Act U )- 
Co-operative Societies Act 

Court t S °lcT ardS ACt (XXI ° f 1899 >- 

(A menfn a ^ Crimi “ I T Procedure Amend- 
/ A m j n «^ rdinance (H of 1948) 

( o" I93 e 3) ar) Debt filiation Act (II 

Debt Relief Act. See C. p Rel,™ of 
Indebtedness Act. of 

Entertainment Dut y Act (XXX of 19361 

5 erar) Excise Act (I of 1915) 
^ A (1945) erar F °° d Grains Control Order 
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CENTRAL PROVINCES ACTS, ETC. 

(And Berar) House Rent Control 
Order (1947). See also C. P. & Berar 
Regulation of Letting of Accommoda¬ 
tion Act (1946). 

Land Revenue Act (XVIII of 1881). 
Land Revenue Act (II of 1917). 

Local Funds Audit Act (1933). 

Local Self-Government Act (IV of 1920). 
(And Berar) Maintenance and Restora¬ 
tion of Order and Collection of Fines 
(Indemnity) Act. 

(And Berar) Maintenance of Public 
Order Act (1946). 

Money Lenders Act (XIII of 1934). 
Municipalities Act (II of 1922). 

(And Berar) Oil Cake (Control) Order. 
(And Berar) Provincial Co-operative 
Bank Bye-laws. 

(And Berar) Public Safety Act 
(XXXVIII of 1947). 

(And Berar) Public Safety Act (LXII of 
1948). 

Reduction of Interest Act (XXXII of 
1936). 

(And Berar) Reduction of Interest 
(Amendment) Act (X of 1938). j 

(And Berar) Regulation of Letting of 
Accommodation Act (1946). I 

(And Berar) Relief of Indebtedness Act 
(XIV of 1939). 

(And Berar) Sales Tax Act (1947). 

(And Berar) States Land Tenure Order. 
Revenue Book Circular. 

(And Berar) Temple Entry Authoriza¬ 
tion Act, S. 8 (2) (c). 

Tenancy Act (XI of 1898). 

Tenancy Act (I of 1920). 

(And Berar) Tobacco Act (VIII of 
1939). 

(And Berar) Village Panchayat Act. 

C. P. & BERAR BOARD OF REVENUE 
ACT, S. 6— Order under Panchayats — Power of 
Board of Revenue. 

The Board of Revenue has no jurisdiction to 
take up cases under the C. P. and Berar Pancha¬ 
yats Act, 1946, either in appeal or in revision. 
(Bambawale.) Vina yak v. Gram Panchayat 
Soit. 1949 N.L.J. 585. 

*-Ss. 7 (1) and 11— Rules framed under , 

R- 23 —“Date of order”—Meaning of. 

The words “the date of the order” in R. 23 of 
rules made by the Board of Revenue under Ss. 

7 (1) and 11 of the C. P. and Berar Board of 
Revenue Act, must be interpreted to mean the 
date on which the order was known to the party. 
An aggrieved party cannot be expected to proceed 
to take any action with regard to filing an appli¬ 
cation for revision against an order unless and 1 
until he comes to know of it. (Bambawale.) 
Gopal Vithoba v. Purushottam. 1949 N I I 
325. 

C. P. AND BERAR BOARD OF REVE¬ 
NUE ORDINANCE (1948), S. 6 and ! 
Schedule— Powers of Board of Revenue-Cases 1 


C. P. CO-OP. SOC. ACT, R. 26. 

invoking leases granted under S. 55 (1) (d), 

Berar Land Revenue Lode. 

The jxnver to dispose of cases involving leases 
granted by the Provincial Government under S. 

55 (1) (d), Berar Land Revenue Code, not being 
specially delegated to the Board, it is not the 
Board’s function to deal with them or with any 
matter connected with them. ( Batnbawale and 
Sanyal.) Gangabai Mohta, In re. 1949 N.L. 

J. 465. 

C. P. AND BERAR COLLECTION OF 
INFORMATION AND LETTING OF 
HOUSES ORDER (1946)— If ultra vires. 

The C. P. and Berar Collection of Informa¬ 
tion and Letting of Houses Order made under 
S. 2 of the C. P. and Berar Regulation of Let¬ 
ting of Accommodation Act, 1946, is ultra vires 
of the Act. ( Hemeon, J.) Shivdas Singh v: 
Crown. I.L.R. (1949) Nag. 396=1949 N.L. 
J. 38=4 D.L.R. (Nag.) 68=A.I.R. 1949 Nag. 
140=3 A.I.Cr.D. 294=50 Cr.L.J. 343. 

- Cl. 3 (1)— Applicability—New buildings. 

The words “Every landlord of a house” in 
Cl. 3 (1) of the C. P. and Berar Collection of 
Inormation and Letting of Houses Order, mean 
every landlord of a building or part of a build¬ 
ing, having regard to the definition of the word 
“house” in Cl. 2 (n) of the order. Clearly 
enough, these words do not merely refer to an 
old building or part of an old building alone, but 
to a building or part of a building, whether new 
or old. ( Hemeon, J.) Shivdas Singh v. 

Crown. I.L.R. (1949) Nag. 396=1949 N.L. 
J. 38=4 D.L.R. (Nag.) 68=A.I.R. 1949 Nag. 
140=3 A.I.Cr.D. 294=50 Cr.L.J. 343. 

CENTRAL PROVINCES CONSOLIDA¬ 
TION OF HOLDINGS ACT, S. 26 —Powers 
of Tribunal—Nature of. 

S. 26 of the Consolidation of Holdings Act 
confers sui>crvisory powers and not appellate or 
revisional powers. It is not intended that under 
those powers the Revenue Tribunal should adjudi¬ 
cate on disputes relating to a consolidation. It is 
only intended to secure .that the provisions of the 
Act are complied with. ( Jayaratnam , F. C.) 
Tenants of Mouza Okhar, In re. 1948 N.L.T. 
192. 

CENTRAL PROVINCES CO-OPERATIVE 
SOCIETIES ACT, R. 26— Scope touching 
the business of a co-operative society ”— Ex-mem¬ 
ber—Trading contrary to rules of society — Im¬ 
position of fine by society — Validity—Suit in Civil 
Court to challenge—If barred. 

Where a member of a Co-operative Society 
tenders his resignation, he ceases to be a member 
of the society and the rules of the society no 
longer bind him. If he thereafter trades in a 
manner contrary to the rules of the society, the 
society has no power to impose a fine upon him,, 
and the imposition of such a fine is not a matter 
touching the business of the society, within the 
meaning of R. 26 of the rules under the C. P. 
Co-operative Societies Act. The imposition of a 
fine in such a case being ultra vires, Civil Courts 
have jurisdiction to entertain a suit challenging 
the imposition of the fines. (Pollock and Padhye, 
JJ.) Vinkar Manual v. Narayanrao. I.L.R* 




CIVIL, CRIMINAL AND REVENUE. 




P. COURT OF WARDS ACT (1899), 
S. 12. 


(1948) Nag. 449=A.I.R. 1948 Nag. 327=2 D. 
L.R. 921=1948 N.L.J. 285. 

CENTRAL PROVINCES COURT OF 
WARDS ACT (XXI OF 1899), S. 12 —Court 
of Wards taking over management of defend¬ 
ant's estate while suit Pending-Defendant aban¬ 
doning contention under S. 12 (2)— Compromise 
decree—Validity—Whether can be challenged in 
execution proceedings. 

The Court of Wards assumed superintendence 

of the defendant’s estate while the suit was 

pending against him. The plaint was amended 

accordingly and the Court of Wards was shown 

as the guardian ad litem of the defendant The 

defendant contended that the claim of the plaintiff 

should be deemed to have been discharged under 

b. 1Z (2) on the ground that the claim had not 

been submitted within six months as required bv 

b. 12 (1). Later on the parties compromised 

the claim and a decree was passed in terms of 

that compromise directing the defendant to pay 

a certain sum by a certain date with interest in 

case of default from the date of suit till satisfac¬ 
tion . 


Held, that as the defendant had abandoned th< 
contention under S. 12 (2), the Court had juris 
diction to pass the decree that it passed on the 
consent of the parties, and whether the Court hac 
jurisdiction to pass that decree or not, the validit\ 
of the decree could not be challenged in exccutior 
proceedings. (Pollock, J.) La l Nagendra Shah 

rtn SE T T r LL - R - 0947) Nag. 576=: 

AC. 6( br 1947 Na g. (Rul.) 140=A. I R 
1948 Nag. 70=1947 N.L.J. 232 ’ ' 

CENTRAL PROVINCES COURTS ACT, 

k, * , 17 (1) (a) Original proceeding”—If in¬ 
cludes execution proceeding. 

J h V er S “° riginaI Proceeding” in S. 17 (1) 

tinrtlnn t P ^ C< ^ UrtS ,^ Ct ’ is used in c °ntradis- 

that Arf 5® -*7", appeaI ” used ^ S. 20 of 
f?} Jy ct - and includes an execution proceeding. 

Gulabsingh. 

l. L.R. (1949) Nag. 981=5 D.L.R. (N™ } 
57^-A. I.R 1950 Nag 115=1949 N.L.J. 588. 

j. .. J. 7 (p ( a ) and 22 —Inherent juris- 

dichon of Civil Judge (class II)—If affected by 
Distribution Memorandum of District Judge 
It is clear from the provisions of S. 17 (1) 
(a) of the Central Provinces Courts Act that th* 
Court of a Civil Judge, Class II, has jurisdiction 
to hear and determine any suits or original 
proceeding of a value not exceeding Rs. 5 000” 

ty * 7*5 that for re asons of convenience a 
lJistrict Judge has power under S. 22 of that 

Act to direct that any civil business cognisable 
by the Courts under his control shall be distri¬ 
buted among these Courts in such manner as 
ne thinks fit. But this provision does not take 
away the inherent iurisdiction of a Court under 
the control of a District Judge “to hear and 
oetermme any suit or original proceeding which 
£• Cou /‘ s Act .empowers it to entertain. 
nriL/l Jag A NATH v. Gulabsinch. 

S&R. L 1949 > Na 8- 981=5 D.L.R. (Nag.) 
^-A.I.R. 1950 Nag. 115=1949 N.L.T. 588 

ANTRAL PROVINCES AND BF.RAR 
CRIMINAL PROCEDURE (AMEND- 

Q. D.—40 


C. P. & BERAR DEBT CONC. ACT (1933), 
S. 7./ 

MENT) ORDINANCE (II OF 1948), S. 2 

Scope If ultra vires— Government of India 
Act (1935), 5. 100 (1) and Schedule 7, List 1, 
Items 29 and 42 and List 3, Item 2. 


o. - oi the C. r . and Berar Crl. Procedure 
(Amendment) Ordinance, 1947, is not ultra vires 
the Provincial Legislature. The pith and sub¬ 
stance of the section lies entirely within item 2 
of the Concurrent List, relating to Crl. Procedure, 
The fact that it incidentally touches upon a field 
reserved for the centre does not render it ipso facto 
ultra vires. When the power to enact the legisla¬ 
tion is to be found in either the Prvincial or the 
Concurrent List, then the incidental overlapping 
does not necessarily render that law ineffective 
(Hemeon and Hidayatullah, JJ.) Syed Raona- 
kali Vm Crown. I.L.R. (1948) Nag. 785=A 

\ 949 Na - 16=50 Cr.L.J. 84=3 D.L.r! 
(Nag.) 69. 

CENTRAL PROVINCES AND BERAR 
DEBT COUNCILIATION ACT (II OF 

1933), S. 2 (e) — “Debt’'—Decree for land reve¬ 
nue payable by defendant but paid by plaintiff— 
Amount due under—If “debt”. 


The definition of “debt” in S. 2 (e) of the C. 
P. Debt Conciliation Act is wide enough to in¬ 
clude the amount due under a decree for arrears 
of land revenue payable by the defendant but paid 
by the plaintiff. The land revenue having been 
paid to Government ceases to be land revenue, and 
the liability of the judgment-debtor to the decree- 
holder is one arising under S. 69, Contract Act. 
The decree is not a decree in a suit for land 
revenue so as to exempt the same from the defini¬ 
tion of “debt”. ( HidayatullahJ.) Sujansing 
Ajit Singh v. Ramchandrarao. I.L.R. (1948) 
Nag. 559=1948 N.L.J. 140=A.I.R. 1949 Nag. 
104=2 D.L.R. 244. 


- S. 2 (e) — “Debt”—Liability of guardian 

to pay sum taken from minor while he was his 
guardian. 

“Debt” as defined in S. 2 (e) of the C. P. 
and Berar Debt Conciliation Act is wide and com¬ 
prehensive and includes the. liability of a guardian 
of minor’s property to pay to the minor the sum 
which he had taken from him while he was his 
guardian and which he had not repaid. (1936) 
N.L.J. 17, dist. ( Bose and Sen, JJ.). Mirabai 
v. KaushalyabAi. I.L.R. (1948) Nag 794= 

=IW Ni , R N> & 235=4 D ' L - R ' ^ 2 * 

7 ! 2 ( e )— ( Debf — Mortgage-debt merg¬ 

ing into preliminary decree. 

.^■. mort S a 8 e “debt does not cease to be a “debt” 
within the meaning of S. 2 (e) of the Debt Con¬ 
ciliation .Act merely because it has merged into 
a prehmmary decree for foreclosure. (Shevde, 
J.) Lungya Balya Dhangar v. Bansilal Pu- 
SARA ™- J-L.R. (1948) Nag. 555= 

A.I.R. 1948 Nag. 312=1949 N.L.J. 320. 

7 7”, 7 (2 )—Failure to issue notice — Proceed¬ 

ings before Board—If void. 

The notice under S. 7 (2) of the C. P. Debt 
Conciliation Act is not the sine qua non of the 
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C. P. & BERAR DEBT CONC. ACT (1933), 
S.7-A. 

admission of the application, and the failure to 
issue such notice cannot, therefore, render the pro¬ 
ceedings of the Board null and void. 1941 N.L. 
J. 220, overruled. ( Hemeon, Sen and Ilidaya- 
tullah, JJ.) Sf.wakkam Chandridutt v. Nak- 
chand Madiioram. I.L.R. (1948) Nag. 1= 
A.I.R. 1948 Nag. 211=2 D.L.R. 463=1948 N. 
L.J. 181 (F.B.). 

-S. 7-A —Jurisdiction of Board—If and 

zvhen can be challenged in Civil Court. 

If the application is on the face of it an ap¬ 
plication under S. 4 of the Debt Conciliation Act 
and no objection is taken to the Board’s jurisdic¬ 
tion, or if an objection is taken on the ground 
that the applicant is not a “debtor” within the 
meaning of the Act or that he has no holding, 
land or village in the area for which the Board 
has been appointed or that his debts exceed 
Rs. 50,000 and the Board holds otherwise, then 
clearly the Board’s decision on such a point is final 
and, whether that decision is right or wrong, the 
Board’s jurisdiction cannot be challenged in the 
Civil Courts. If, however, the Board were to 
hold that the applicant was not an agriculturist 
or that his debts exceeded Rs. 50,000 but that 
it was a deserving case and that they considered 
they ought to entertain the application, then the 
jurisdiction thus assumed by the Board could be 
challenged in a Civil Court; and the position 
would be the same if the Board assumed juris¬ 
diction, when on the admitted facts it clearly had 
no jurisdiction. S. 7-A of the Act applies 
where the application is on the face of it an 
application under S. 4; but where on the face 
of it is an application which could not be made 
under S. 4, then the Board cannot confer on 
themselves a jurisdiction that they do not possess. 
(Pollock and Sen, JJ.) Baldeo Sahai v. Abdul 
Hussain Abdul Alt. I.L.R. (1946) Nag. 557= 
225 I.C. 252=1946 N.L.J. 267=A.I.R. 1946 
Nag. 249. 

-S. 8 (1) and (2 )—Furnishing of state - 

ment under S. 8 (1)— Particulars not furnished — 
Debts if automatically discharged. 

S. 8 (1) of the C. P. Debt Conciliation Act 
requires no more than the furnishing of a state¬ 
ment of the debts and when that is done, the 
failure to furnish particulars of the debt cannot 
have the effect of automatically discharging the 
debt under S. 8 (2). The latter sub-section 

makes no mention whatever of the furnishing of 
full particulars of the debt. {Grille, C.J.) 

SUNDERBAI MOTILAL V. POORANSAO KlSAN SAo. 

I.L.R. (1948) Nag. 441=A.I.R. 1949 Nag. 
111=3 D.L.R. (Nag.) 55=1948 N.L.J. 248/ 

-S. 12 —Agreement registered under — 

When may be avoided. 

The only ground on which an agreement hav¬ 
ing the force of a decree registered under S. 12 
of the C. P. Debt Conciliation Act by a Board 
with initial jurisdiction can be set aside is the 
ground of fraud. ( Padhyc , J.) J agora m a v. 
Narayan Sadora. I.L.R. (1947) Nag. 985= 
A.I.R. 1948 Nag. 150=1948 N.L.J. 65. 


C P. & BERAR DEBT CONC. ACT (1933), 

S. 15 (3). 

_Ss. 12 and 13 (3)— Agreement with 

several creditors—One of them obtaining certifi¬ 
cate—Effect of—Agreement, if ceases to subsist in 
res feet of all. 

S. 13 of the C. P. Debt Conciliation Act con¬ 
cerns itself with an application by a single cre¬ 
ditor who has been disappointed of his instalment 
which was agreed to by the agreement mentioned 
in S. 12. It does not concern itself with the 
whole of the creditors as a body. Therefore the 
certificate is granted under S. 13 (3) in respect 
of what the individual creditor claims and the 
agreement which ceases to subsist must be inter¬ 
preted as being only the particular agreement* 
between the particular creditor who applied and 
the debtor. So far as S. 12 is concerned the 
agreement is certainly one and indivisible, but so 
far as S. 13 is concerned “the agreement” is to 
be interpreted as the agreement between the indi¬ 
vidual creditor and the debtor. ( Grille , CJ.) 
Asgar A li v. Sulaimanji. I.L.R. (1947) Nag. 
150=1947 Nag. (Rul.) 44=228 I.C. 361=1947 
N.L. T. 49= A.I.R. 1947 Nag. 177. 

-Ss. 12 (2) and 13 (4)—“Decree”—Legal 

fiction. \See Q.D. 1941—1945, Vol. I, Col. 
626.] Ratan Singh v. Raghuraj Singh. I. 
L.R. (1945) Nag. 975=A.I.R. 1946 Nag. 30. 

-S. 13 (3)— Second certificate — Issue of — 

Permissibility. 

Under S.*13 (3) of the C. P. Debt Concilia¬ 
tion Act, there is no legal objection to the issue 
of a second certificate. (Ratnsden, F.C.) As- 
ghar Alt v. Mst. Munnt Bai. 1947 N.L.J. 169. 
-Ss. 15 and 21— Certificate granted to judg¬ 
ment-debtor—If enures for benefit of surety. 

A certificate granted to the judgment-debtor 
under S. 15 of the Debt Conciliation Act does not 
enure for the benefit of the surety, and the surety 
is not entitled to a postponement of execution 
against him. The liability of a surety and the 
liability of a principal debtor are separate liabili¬ 
ties. '{Grille, C.J. and Purattik, J.) Birdichand 
v. Mt. Kachri Bat. I.L.R. (1946) Nag. 353= 
225 I.C. 355=1946 N.L. T. 74=A.I.R. 1946 

Nag. 135. 

-S. 15 (1) and (2)— Applicability-Con¬ 
dition—Actual issue and production of certificate 
—If condition precedent to imposition of penalty. 

In order to entitle a debtor to claim the impo¬ 
sition of penalty on his creditor under S. 15 (1) 
and (2) of the C. P. Debt Conciliation Act, viz., 
disallowance of costs and interest, the debtor must 
produce the certificate. The actual issue of the 
certificate is a sine qua non for penalising the 
creditor. It is not sufficient that an order for the 
issue of a certificate was made under S. 15. It 
is the duty of the debtor (o apply for the grant of 
the certificate in the prescribed form and to produce 
it. Tf he fails to do so, for whatever reason, he 
has himself to thank, and cannot have the privi¬ 
lege of an order imposing a penalty on the credi¬ 
tor. {Ntyogt and Sen, JJ.) Pyarelalsa V. 
Champai.au I.L.R. (1947) Nag. 131=228 I. 
C. 457=1947 Nag. (Rul.) 46=1947 N.L.J. 385= 
A.I.R. 1947 Nag. 201. 

-S. 15 (3)— Debtor transferring property to 

creditor under agreement under S. 12— Arrears 
of municipal taxes sttbsequently recovered from 
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C. P. & BERAR DEBT CONC. ACT (1933), 
S. 21. 

creditor—Decree obtained by creditor against 
debtor for amount so recovered—Whether can be 
executed. 

Where in pursuance of an agreement regis¬ 
tered under S. 12 (2) of the Central Provinces 
Debt Conciliation Act a debtor transferred his 
property to his creditor in satisfaction of his 
debt and agreed that he would be liable to the 
creditor if any arrears of municipal taxes due 
from the property transferred were realised from 
the creditor, a decree subsequently obtained by the 
creditor against the debtor for the amount reco¬ 
vered from him as arrears of taxes is hit by 
S. IS (3) of the Act, and could not, therefore, be 
executed until all amounts payable under the 
agreement had been paid or such agreement had 
ceased to subsist. Although the liability to pay 
the arrears of taxes was incurred by the debtor 
as soon as they became payable before the date 
of the agreement, the arrears of taxes did not 
become a debt owing to the creditor until they 
were recovered from -the latter after the regis¬ 
tration of the agreement under the Act. ( Pollock 
and Padhye, JJ.) Mahendra Kumar v. Moji- 
lalsa. I.L.R. (1948) Nag. 606=A.I.R. 1949 
Nag. M D.L.R. (Nag.) 60. 

-S. 21 —Board failing to issue certificate 

for stay of proceedings in civil suit—Decree passed 
by civil Court-Subsequent discharge of debt by 
Board under S. 8 (2)—Debtor, if estopped from 
questioning decree—Evidence Act, S. 115. 

It is quite clear from the provisions of S. 21 
of the Debt Conciliation Act that the statutory 
duty is cast upon the Board to issue a certificate 
of suspension of civil suit proceedings, pending 
the determination of the application filed before 
it. It is the business of the Board to issue such 
a certificate suo motu . The only responsibility that 

t? S 'rP° n de ^tor * s bring it to the notice of 
the Board that some suit or proceeding is pend- 
ing in a civil.Court. If the debtor mentions in 
his application to the Board for conciliation of a 
mortgage-debt that it is the subject-matter of a 
suit, and if in spite of this definite notice the Board 
does not issue a certificate for stay of proceed¬ 
ings in the civil suit with the result that a prelimi¬ 
nary decree for foreclosure is passed by the civil 
Court, the debtor is not estopped from questioning 
the preliminary decree although he was a party 
thereto, if the Board subsequently discharges the 
debt of the plaintiff under S. 8 (2) of the Act. 

If the order of discharge under S. 8 (2) of the 
Act is mtra vires, the decretal amount is wiped 
out by operation of law. The preliminary decree 
for foreclosure is dead as against the debtor and 
it cannot certainly be revived on the ground of 
estoppel. Estoppel is always personal and the 
taffure to obtain a certificate is not the fault of 
the debtor but the mistake of the Board. It is cer¬ 
tainly not the result of any personal acts or re¬ 
presentations on his part and it cannot possibly 
serve as the basis for the plea of estoppel. Fur- 
mer as the preliminary decree is wiped out by 
operation of law, there can be no estoppel against 
a statute. ( Shevde, J.) Lungya Balya Dhan- 

W-?at^ SIL ^ P usaram - T * L - R - (1948) Nag. 
555—A.I.R. 1948 Nag. 312=1949 N.L.J. 320. 


AND 
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C. P. & BERAR DEBT CONC. ACT (1933), 
S. 23. 

--Ss. 21 and 15 —Stay of proceedings by 

executing court—Production of copy of order 
sheet directing issue of certificate—If sufficient. 

Under the scheme of the C. P. Debt Concilia¬ 
tion Act the executing court can only stay its 
hands if the certificate granted by the Board under 
S - 15 (1) is filed by the judgment-debtor as re¬ 
quired by the proviso to S. 21. No other form 
of proof is possible except the production of the 
certificate. A certified copy of the order-sheet 
of the Board directing that a certificate be issued 
cannot be accepted as an equivalent of the certi¬ 
ficate. ( Hidayatullah, J.) Govindram Hardat- 
rai v. Jago Laxman. I.L.R. (1948) Nag. 384= 
A.I.R. 1949 Nag. 42=1948 N.L.J. 125. 

“— 7 — 7 “S. 23— Applicability—Board having no 
jurisdiction to entertain application. 

S. 23 of the Debt Conciliation Act applies 
even in cases in which the Board is later found 
to have no jurisdiction to entertain the applica¬ 
tion. I.L.R. (1944) Nag. 244 and I. L. R. 
(1947) Nag. 572, foil. (Bose, Ag. C. J. and 
Sen, J.) Ramgopal v. Ramchandra. I.L.R. 

(1949) Nag. 284=A.I.R. 1949 Nag. 354=1949 
N.L.J. 344. 

-S. 23 —Exclusion of time under—Execution 

of decree—C. P. Code, S. 48. 

In computing the period of 12 years prescribed 
by S. 48, C. P. Code, for execution of a decree, 
the time spent on proceedings before a Debt Con¬ 
ciliation Board is to be deducted under S. 23 of 
the C. P. Debt Conciliation Act in addition to 
any period that may be excluded under S. 15 (1) 
of the Limitation Act. ( Grille, C.J. and Sen, 
J.) Bismillah v. Jagannath. I. L r’ 
(1947) Nag. 25=228 I.C. 576=1947 Nag. (Rul ) 
61=1947 N.L.J. 33=A.I.R. 1947 Nag. 101. 

:-—? • 23 —Prior mortgagee applying to Board 

impleading subsequent mortgagee—Debt of latter 
if becomes subject of proceedings before Board. 

The moment an application is made to a Board 
and the existence of certain debts is brought to 
its notice, those debts form the subject-matter of 
the proceeding before the Board irrespective of 
who makes the application and institutes the pro¬ 
ceedings. If, therefore, a prior mortgagee applies 
to the Board impleading a subsequent mortgagee 
the debt of the latter becomes the subject of pro- 
ceedmgs before the Board within the meaning of 
b. 23 of the Central Provinces Debt Councilia- 
tion Act Consequently the subsequent mortgagee 
is entitled under that section to exclude the 
period of the debt conciliation proceedings in cal¬ 
culating the period of limitation for a suit on his 
mortgage. (Bose, /.) Tukaram r Tukaram 
I.L.R. (1946) Nag. 783=224 I.C 49=1946 
g N VJ. 203=AS!* % 

T TT" S / 23 —"“Proceedings under the Act”—If 
include proceedings zvrongly begun before Board. 

. A P™ ceedin g wrongly begun before the Board 
If- n'Lf P roc ? e . dlI ?S under the Central Pro- 
7"£ es 2 Cor J clliatl ° n Act and the time spent 
b u ^° r A tbe Poard can be deducted under S 23 of 

that Act. Hidayatullah, J.) Sheolal Ramla l 
v. Ramrao Bala. I.L.R. (1947) Nae W-a 

I.R. 1948 Nag. 197=1947 N.L.J. 399 2 
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C. P. & BERAR DEBT CONC. ACT (1933), 
S. 23. 

-S. 23 —“Time during which such proceed¬ 
ings had continued’'—Interpretation of—Date of 
registration—If date of termination—Receipt of 
registered agreement in office of Board and Order 
to file—If part of proceedings—Exclusion of time 

The proceedings before a Debt Conciliation 
Board, initiated on an application made by a debtor 
must be deemed to be effective proceedings until the 
agreement is actually registered. The expression 
“the time during which such proceedings had con¬ 
tinued” in S. 23 of the C. P. and Berar Debt 
Conciliation Act necessarily postulates effective 
proceedings which call for the exercise of some 
judicial act as distinguished from a ministerial or 
a clerical act. When the agreement embodying 
the scheme of conciliation of debts is registered, 
the whole proceedings before the Debt Conciliation 
Board come to an end altogether. Merc receipt 
of the registered agreement in the office of the 
Board from the office of the Registering Officer, 
and a mere order to file papers cannot be regarded 
as proceedings before the Board so as to exclude 
also the period from the date of registration to the 
date of the order to file the papers. (Shevde, 
J.) Mungai.ai. v. Syed Maksuddin. T. L. R. 
(1948) Nag. 445=1948 N.L.J. 539=A. 1. R. 
1948 Nag. 411=3 D.L.R. (Nag.) 66. 

C. P. DEBT RELIEF ACT. See C. P. 
(and Berar) Relief of Indebtedness Act (XIV 
of 1939). 

CENTRAL PROVINCES ENTERTAIN¬ 
MENTS DUTY ACT (XXX OF 1936), S. 

8— Rules framed under, R. 18— If ultra vires. 

Rule 18 of the Rules framed under S. 8 of the 
Entertainments Duty Act does not restrict the 
issue of complimentary tickets and is clearly with¬ 
in the rule-making powers conferred on Govern¬ 
ment by S. 8 (2) (d) of the Act. ( Mudholkar, 
J.) Gajanan Talkies, Buldana v. The State. 
T.L.R. (1950) Nag. 895=5 D.L.R. (Nag.) 
150=4 A.T.Cr.D. 488=A.T.R. 1950 Nag. 193= 
51 Cr.L.J. 1362=1950 N.L.J. 367. 

-S. 8— Rules framed under, R. 18— Maxi¬ 
mum percentage of complimentary admissions — 
Mode of determination. 

There is no warrant for taking the aggregate of 
the total accommodation of all the shows held in a 
particular day for arriving at the maximum per¬ 
centage of complimentary admissions on that day. 
Rule 18 speaks of “admission to an entertain¬ 
ment” which means nothing more than ‘‘a show”. 
It does not mean all the shows held on a parti¬ 
cular day. ( Mudholkar , /.) GatanAn Tal¬ 

kies, Buldana v. The State. l.L.R. (1950) 
Nag. 895=5 D.L.R. (Nag.) 150=4 A.T.Cr.D. 
488=A.T.R. 1950 Nag. 193=51 Cr.L.J. 1362= 
1950 N.L.T. 367. 

C. P. (AND BERAR) EXCISE ACT (I OF 
1915), S. 34 and S. 162, Cr. P. Code—Excise 
Sub-Tnspcctor obtaining signatures of witnesses 
on their statements during investigation—Evidence 
of such witnesses—Tf admissible. O. D. 

1941 — 1945, Vol. I, Col. 632.| Bttikarii.ai. v. 
Emperor. 46 Cr.L.J. 710=18 R.N. 64. 

CENTRAL PROVINCES AND BERAR 
FOOD GRAINS CONTROL ORDER 
(1945), Cl. 3 (1) —Partnership—Contravention 


C. P. LAND REV. ACT (1881), S. 24. 

by one partner—Liability of other partner or 
partners — Mens rea — Proof of. See Essential 
Supplies (Temporary Powers) Act, S. 3. I.L. 

R. (1949) Nag. 488. 

CENTRAL PROVINCES AND BERAR 
HOUSE RENT CONTROL ORDER (1947), 
Para. 13—Applicability—Pending proceedings. 
See C. P. & Berar Regulation of Letting of 
Accommodation Act, 1946. 1948 N.L.J. 323. 

-Cl. 14— Applicability — If limited to direct 

interference—Water supply cut off on application 
by landlord—Liability of landlord. 

CL 14 of the C. P. and Berar House Rent 
Control Order is not restricted to direct inter¬ 
ference bv the landlord with water connections. 
Interference of any kind which materially affects 
the tenant’s enjoyment of the premises is prohi¬ 
bited by CL 14. The prohibition applies also to 
indirect interference by the landlord, e.g., through 
the Municipality. Where therefore the landlord 
sends an application to the Municipality as a result 
of which the water supply to the house is cut off, 
the landlord renders himself liable under CL 14. 
(Hemeon, J.) Gulabchand Bhagiracha v. 
Emperor. l.L.R. (1948) Nag. 365=2 D.L.R. 
913=A.I.R. 1948 Nag. 414=49 Cr.L.T. 623= 
1948 N.L.J. 439. 

-Cl. 14— Scope—If ultra vires. 

CL 14 of the C. P. and Berar and House Rent 
Control Order (1947), is clearly designed to place 
restrictions on a landlord’s powers of intermed¬ 
dling with a tenant’s conveniences in such a man¬ 
ner that the latter’s enjoyment of the premises 
let to him is matcriallv affected thcrebv; and the 
provisions of CL 14 are covered by S. 2 of the C. 
P. and Berar Regulation of Letting of Accommo¬ 
dation Act of 1946. It cannot therefore he con¬ 
tended that CL 14 of the C. P. and Berar House 
Rent Control Order is ultra vires. (Hemeon, J.) 
Gulabchand Bhagiracha v. Emperor. l.L.R. 
(1948) Nag. 365=2 D.L.R. 913=A.T.R. 1948 
Nag. 414=49 Cr.L.J. 623=1948 N.L.J. 439. 

CENTRAL PROVINCES LAND REVE¬ 
NUE ACT (XVIII OF 1881)— Protected status 
—Whether can be conferred on garhtias. 

Protected status cannot be conferred on garhtias 
for the reason that they are not proprietors. 
(Ran, F.C.) Ramnarayan v. ThAkkr Lai.. 
1947 N.L.T. 215. 

1 * . 

-S. 24— Tenant ejected in execution of 

rent decree—Ejectment order set aside on appeal 
i — Application by tenant for mesne profits — Juris¬ 
diction of executing Court — C. P. Code, Ss. 47 
; and 144. 

: A tenant, was ejected in execution of a rent 

'decree but the ejectment order was set aside on 
appeal, and the tenant was placed in possession. 
Subsequently the tenant applied for mesne profits 
for the period during which the landlord remained 
in possession, while the case was being fought in 
the Revenue Courts. The landlord contended that 
since S. 24 of the Tenancy Act was deleted be¬ 
fore the tenant applied for mesne profits, the exe¬ 
cuting Court was no longer in existence and could 
not deal with the application. 

Held, that as the possession by the landlord as 
a result of an erroneous order related to the exe- 
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cution of the decree, any profits that he might 
make in that way must be adjusted by the exe¬ 
cuting Court, and the application for mesne profits 
could therefore be dealt with by the Revenue 
Officer who executed the decree. (Braye, F.C.) 
Anandrao v. Kisan Atmaram. 1947 N.L.J. 
496. 

- S.^ 26 — Dismissal of appeal for default— 

Appellant's counsel not appearing on date of 
hearing—Notice of date served only on him and 
not on appellant — Propriety. 

Under S. 26, Land Revenue Act, an appeal 
may be dismissed in default, if the appellant’s 
counsel on whom a written notice of the date of 
hearing has been served fails to appear without 
any intimation to the Court. In such circum¬ 
stances, an application for restoration by the 
appellant will be refused, although he was not 
informed of the date of hearing. ( Jayaratnam .) 

Annilal v. Shaw Wallace Co. 1950 N.L.T. 
62. 

; S. 33 Finding regarding tenancy based 

on interpretation of entries in revenue records _ 

Third appeal. 

Where no evidence is recorded and finding 
regarding tenancy is based on inferences and inter¬ 
pretations of entries in the revenue records, a 
•question of law arises and therefore a third ap¬ 
peal is maintainable. ( Ramsden, F.C.) S\d\- 

shiv Rao v. Gulabia. 1947 N.L.J 110 


S. 37 (2) and (3) — If mandatory . 

The provisions of S. 37 (2) and (3) of the 
Land Revenue Act are mandatory and the appel- 
iate Revenue Officer is bound to follow them. His 
failure to do so renders his order illegal and in¬ 
valid, and the illegality cannot be condoned for 
any reason whatsoever. ( Jayaratnam .) Jainabbi 
v. Sadashivrao. 1950 N.L.J. 40. 

——-S. 40 (1), Provisos (1) and (2)— 

sanction for review—Notice to parties—If ne¬ 
cessary. r J 

T Under S. 40 (1), Proviso (1) of the C. P. 

. Avenue Act, the Deputy Commissioner is 
not required to give notices to all parties before 
giving sanction for review. The only mandatory 
part of the section in this respect is from Proviso 
U) under which the subordinate officer after ob¬ 
taining sanction must hear all the parties before 
passing his review order. ( Ramsden, F C) 
uopal Dasarath v. Ganpati. 1947 N.L.J. 28 

”? ‘ t 46 Q?. ( a )—Modification of entries 
tn wajib-ul-arz— Objection by some tenants. 

Lvery tenant who can show that he “is inte- 

m . t/Y . I V . entries in the 

St T* A A* object; and if he so 
objects, the modification cannot legally be made. 

Whe re there is any room for doubt whether all 

agree, ,t would be safer to issue a proclamation 

pr ° c!ain L intention by beat of drum. 

S n.L /' 23 JIRA ° RAN0JI RA °- In re - 

7 ,, ■ ^4 and 159—Malik makbuza rights 

PartiZZ u7u « reSUlt of J a, !‘ ily arrangement at 

ouMde ^Zy eKUre f ° r benefit ° f ,Tansferee 

Where persons hold malik makbuza rights re¬ 
venue free as against the lambardar as a result 
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of family arrangement at partition the right to 
hold in perpetuity extends only to the descendants 
of the original grantee and does not run with the 
land or enure for the benefit of transferees out¬ 
side the family. It is the duty of such trans- 
erees, who are alien to the family, on obtaining 
possession to make an application to the revenue 
authonhes claiming exemption rom payment of 
the land revenue under S. 75 of the C.P. Land 
Revenue Act. If this is not done the lambardar- 
malguzar’s right to recover the revenue operates 
by virtue ot S. 159 of the Act. (Grille CJ ) 
Govindrao v. Manohar I L R nQ4jn \f ' 

316=A.I.R. 1949 Nag. 8fc=1949 N.L J. 61^ 

Ss. 106 and 67 —Person selling malguzari 
share m village reserving proprietary interest in 
5V land—-Position of-Occupancy tenant or 

Sir W /7 a ?f thGf land Subsequent sale of 
Sir land- 1 f gives „ Se to pre-emption right ± 

C P. Tenancy Act , Ss. 12-A and 49 

A person selling his malguzari share in village 

can retain his proprietary interest in his Sir land 

He becomes then not a Sir holder but a “nW 

P r °P, rietor ;: and is entitled to be declared a 
mthk makbuza under S. 106 lb) m ■.? 

S; » J Revenue Act 

the ,P* ir Ian ^ are that of an undeclared malik- 
makbuza and not of an occupancy tenant and a* 

such the pre-emption provisions in the Tenancv 

Act do not apply to a subsequent sale of 

rights. ( Jayaratnam, F.C.) VithAc Tols ram 
v. Pandurang. 1949 N.L.J. 172. 1ULSIRAM 

J 7 "S- *09 —’Suit by protected theka - 

d °r for Possession of lands included in theka— 
Defendant not substantiating plea of family ar 

rangement-Thekadar. if entHled to Possession- 

Defendant s right to claim his share of profits 
A protected thekadar is entitled to possession 
of all the lands included in the theka, in the a b 
sence of any family arrangement under S. 109 

a Fu °l- >he r ^ an< ^ Revenue Act In 

f, su ,'‘ b y hlm for possession based on his title 
the defendant who fails to substantiate his plea of 

rL”™?®? 1 ' is not entitled to resist the 
plaintiffs claim for possession. Bui this fact 

does not affect the right of the defendant to claim 

>19 !r c L ML': mTlT'!-? N , L R j 


Tenant rights 


S. 138 —Applicability — 

under C. P. Tenancy Act. 

S. 138 ( 1 ), C. P. Land Revenue Ah 
not apply to tenant rights reco<mised hv n d °* eS 
mg out of the C. P. TenancyArt (PoItZ^A 
Jairam V. Maifutali. I.L R C\qar\ It k ’ LI 
=1948 N.L.J. 275=A I R io f Na " 324 
D.L.R. 773 ‘ K ’ 1948 Na S- 283=2 


to deposit. US ~ Re,ati °" of defaulter—If entitled 

Under S. 145 of the C P t i -r* 
a defaulter should either' makeTt? ^ even " e Act - 
self or through his CounsH U ^ d f no,,t hirr - 

m writing that the deposit is ^ dearIy , state 
so-and-so on his behalf A * , .. b n L mati e hv 
sitor who is not authorised 0 L he 

on behalf of the defaulter is notTndtleS to^g 
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the deposit on his own behalf. ( Ramsden, F.C.) 
Mt. Bunda v. Sh ik arch and. 1947 N.L.J. 272. 

-S. 151 —Claim for pre-emption—Power of 

Collector to decide—Application dismissed by him 
—Fresh application before Civil Court — Maintain¬ 
ability. 

The power to investigate and decide a claim for 
pre-emption under S. 151 of the C. P. Land Re¬ 
venue Act remains in the Civil Court which 
transferred the decree to the Collector for exe¬ 
cution, and is not delegated to the Collector under 
the rules framed by the Provincial Government. 
The fact that the Collector rejected an application 
for pre-emption when filed before him is not 
therefore a jar to the maintainability of a fresh 
application before a competent Court, viz., the 
Civil Court, which alone has jurisdiction to 
receive and decide the application. ( Puranik, J.) 
Brijraj Prasad v. Chabiram. I.L.R. (1947) 
Nag. 445=229 I.C. 132=A.I.R. 1947 Nag. 
246=1947 Nag. (Rul.) 78=1947 N.L.J. 115. 

-S. 151—7 *re-emptor , if can come in 

in course of sale. 

It is clear from the language of S. 151 of the 
C. P. Land Revenue Act that the pre-emptor can 
come in as early as he likes after the hid has been 
accepted. He can come in in the course of the 
sale and not merely at the conclusion of the sale. 

( Grille , C.J. and Jlidayafullah, J.) Nimba 
Ganba v. Narain Paikaji. I.L.R. (1948) 
Nag. 584=A.I.R. 1948 Nag. 369=1950 N.L.I. 
218. 

-S. 162—Forest Rules under—Breach of— 

If “offence” under “Cr. P. Code"—Order of fine 
by Deputy Commissioner—If conviction for of¬ 
fence or order by Court subordinate to High 
Court—Power of revision in civil or criminal 
jurisdiction. See C. P. Code, S. 115. 13 Cut. 

L.T. 14. 

-S. 169 (1 )—Order not stating clause of 

sub-section under which it is passed — Validity. 

A Revenue Court should always and without 
exception cite the section of the substantive law 
or statutory rule under which it passes an order. 
If it passes an order under S. 169 (1) of the 
Land Revenue Act, it should specify the clause 
of that sub-section under which the order is 
passed, as important and divergent consequences 
follow according as to whether the order is under 
CL (a) or Cl. ( c ) of S. 169 (1) of thes Act. 
'A failure to do so invalidates the order com¬ 
pletely. ( Jayaratnam , F.C.) Gourabai Raja- 

ram. 1949 N.L.J. 105. 

-S. 175 —Exclusive property—Mode of 

partition. 

The partition must be so made that whole of 
the exclusive property falls to its owner as part 
of his share in the whole mahal. The rental 
valuation of the exclusive property is included in 
the assets of the mahal and the property cannot 
be excluded from the mahal. What is reserved 
to the owner of the exclusive property is the 
right to the cultivating profits. (Prayc, F.C.) 
Narayan Prasad v. IIardeo Datta. 1947 N. 
L.J. 401. 

- —S. 188 —Powers of Lambardar—Lease of 

ban jar land. 


C. P. LAND REV. ACT (1881), S. 203. 

The act of a lambardar in granting a lease of 
ban jar land over which the cosharers exercised 
certain rights does not amount to their ouster. 

It is true that in such a case the cosharers would 
lose their actual possession over the land, but so 
long as their proprietary title to the land is not 
questioned, mere dispossession does not result in 
an ouster. 4 As the lambardar has power to grant 
leases of unoccupied land in the village, it must 
be presumed that a lease of such land granted by 
him was granted in pursuance of that power. The 
action of the lambardar, falling within the scope 
of his powers, must be deemed to be one on be¬ 
half of the whole proprietary body. ( Mudholkar , 

J.) Baldeoprasad v. Rewaram. I.L.R. (1950) 
Nag. 218=A.I.R. 1950 Nag. 107=1950 N.L.J. 
51. 

-Ss. 197 and 77 (1) (c) — Applicability — 

Suit to recover dues from proprietor of one mahal 
1 by proprietor of another mahal—Such dues repre¬ 
senting share of latter's loss in respect of assess¬ 
ment of Kotwar’s service holding situated in his 
mahal—Jurisdiction of Civil Court. 

Where under the terms of a Wajib-ul-arz, the 
proprietor of Mahal No. 1 had to pay to the pro- 
I prietor of Mahal No. 2 the share of the latter’s 
loss in respect of the assessment of the Kotwar’s 
I service holding which was situated in Mahal 
i No. 2. 

Held, that the amount, payable could not be 
recovered under S. 197 of the Central Provinces 
Land Revenue Act but only by a suit in a Civil 
Court. The amount payable was not on account 
of Kotwar’s dues; it was merely an adjustment of 
rent between the proprietors of the two mahals 
which happened to arise from the fact that the 
Kotwar held his land free and that land was all 
situated in one mahal. S. 197 was not therefore 
applicable to the present case. ( Ramsden , F.C.) 
Nilkanth v. Narayan. 1946 N.L.J. 689. 

-S. 203— Occupant of abadi site since 

before First Settlement—Whether mere licensee 
—Presumption—Absence of entry in wajib-ul-arz 
relating to his right—Effect of. 

There is a presumption that an occupant of an 
abadi site since before the 30 years’ settlement 
possesses proprietary right and is not a mere 
licensee whose right is subordinate to the pro¬ 
prietary right of the mHguzar which was con¬ 
ferred upon him by the said settlement. The 
onus, therefore, lies upon the malguzar to prove 
that the occupant was a mere licensee. The terms 
of wajib-ul-arz are not fully exhaustive and any 
absence of entry relating to the rights of the old 
occupants at the time of the first settlement, does 
not negative their proprietary rights; nor does 
it indicate that they were regarded as licensees. 
(Pollock and Shevdc, JJ.) Krishna Rao v. 
Narayan. I.L.R. (1948) Nag. 237=A.I.R. 
1949 Nag. 120=1948 N.L.J. 127. 

--- S. 203 (3) and (4) —Purchase of house 

site in abadi by person ef it it led to site — Lambar¬ 
dar not recognising purchase and suing purchaser 
for eje\ment — Poiver of Tahsildar to allot that 
site to purchaser. 

A person holding land in a village and entitled 
to a house site in the abadi under the provisions 
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of S. 203 (1) of the Land Revenue Act, is fully 
entitled under S. 203 (3) to acquire by purchase 
a site independently of any consent of the Lam- 
bardar. It is within the powers of the Tahsildar 
to allot that site to the purchaser under the provi¬ 
sions of S. 203 (4) of the Act if the Lambar- 
dar is not prepared to recognise the purchase as 
a valid one, although a suit by the latter for eject¬ 
ment of the purchaser from the house site is 
pending. 1940 N.L.J. 480, dist. ; 1929 Nag. 59, 
relied on. ( Jayaratnam , F.C.) Nilkanthrao v. 
Sitaram Sadashio. 1949 N.L.J. 111. 

-S. 220 —Imperfect partition by Revenue 

Officer—Civil suit for possession of share allot¬ 
ted at such partition — Maintainability. 

• Under Chapter XI of the C. P. Land Revenue 
Act, a Revenue Officer has jurisdiction to effect 
imperfect partition of land-revenue-paying estate. 
A Civil Court has no jurisdiction or power to 
effect a perfect or an imperfect partition of such 
estate or to reopen a partition already made by a 
Revenue Officer. The duty of a civil Court is 
to give effect to the partition made by the Reve¬ 
nue Officer. The Revenue Officer effecting par¬ 
tition has no doubt power to deliver possession to 
a person of the share allotted to him. If that 
is not done, that does not preclude such person 
from filing a suit in the Civil Court to recover 
possession in accordance with the partition made 
by the Revenue Officer. (Sen, J .) Dharam 
Singh v. Deosinch. I.L.R. (1949) Nag. 836= 
A.I.R. 1950 Nag. 102=1950 N.L.J. 20. 

--Ch. IV —Appeal and Revision—Entries 

in Nazul Maintenance Register. 

The Nazul Maintenance Register is, in all 
respects, a parallel document to a village khasra. 
The entries in it have only evidential value as 
regards possession and are not “orders”. They 
are made by a Patwari or Nazul Surveyor who 
. are not “Revenue Officers”. As only orders 
passed by “Revenue Officers” are appealable or 
revisable under the provision in Ch. IV of the 
Land Revenue Act, there can be appeal or revision 

• in respect of an entry in the Nazul Maintenance 
Register, even though a Nazul Officer may have 
mistakenly passed a formal order as to the entry 
to be made. ( Jayaratnam, F.C.) Chandrakant 
Shankar Rao v. Hemlata Chandrakant 1948 
N.L.J. 387. 

• ——(XVI OF 1889), S. 65-A —Scope and 
. effect of—‘ Thikadari tenure in Sambalpur Dis¬ 
trict—Incidents of—If capable of being owned 
and enjoyed by Hindu joint family — Partition- 
Right to—Forfeiture—Effect on Sir and Bhogra 
lands. 

The Thikadars' gountlias or farmers in Sambal¬ 
pur district hold an interest very similar to that 
of a permanent tenure. Thikadari leases, cither 
permanent or temporary, but renewed or renew¬ 
able from time to time, are, like any other pro¬ 
perty, capable of being possessed by a coparce¬ 
nary and the joint family estate in such leases 
can grow, either if they are acquired with joint 

• family funds, or with joint family labour, or are 
allowed to be treated as joint family property 
by the acquirer. 
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The declaration of protected status under S. 
od-A of the C. P. Land Revenue Act does not 
effect any change in its character, so as to debar 
acquisition of joint family rights in it or to divest 
any pre-existing or subsisting right in them enur¬ 
ing to the benefit of the members of the family 
S 65-A, in saving pre-existing arrangements 
with regard to Thikadary tenures, saves not only 
partition of the tenure, but also joint or separate 
enjoyment of the Sir and Bhogra lands appertain¬ 
ing to the tenure or any other emoluments arising 
therefrom. 6 

The prohibition of partition attaches to the 
tenure as such, namely, the right to collect rents 
and the privilege of representing the tenure be¬ 
fore the landlord and the liability to pay the thi¬ 
kadari rent to him. In case the tenure, as such 
is forfeited for non-payment of rent, the tenure 
as such lapses but not to the detriment of the 
rights already acquired prior to the enactment 
of S. 65-A, C. P. Land Revenue Act, as applied 
to Sambalpur. It is not the case that Sir and 
Bhogra lands also revert to the Zamindar on for¬ 
feiture of the Thikadari tenure; simultaneously 
with the forfeiture of the tenure the rio-ht of 
occupancy grows in such lands in the tenure- 
holder who is bound by any arrangement as to 
right to or possession of the Sir lands of the 
joint family members and the Thikadar, inter se 
even though the landlord was not a party to any 
such arrangement or was unconcerned with it all 
the time when it was in force. 18 Pat. 509 (F*. 
B.), ref. (Ray, C. J. and Panigrahi, J .) Tir- 
tha Naik v. Lal Sadanand Singh I t p 
(1949) Cut. 139. ’ * 

- —S. 82—Wajib-ul-arzs— of village 

customs—Presumption of correctness. 

Entries of village customs embodied in the 
zvajib-ul-arz prepared by the settlement officer 
should, by virtue of S. 82 of the C. P. Land Reve¬ 
nue Act be presumed to be correct. (Das and 
Narasimham, JJ.) Province of Orissa 7/ Dttp 
jodhan Das. I.L.R. (1949) Cut. 540. ’ 

~A / ? S L i 6 an( * ^—New abadi site 

declared by Deputy Commissioner—Residents of 

° d Can be com P uls °rily evacuated and 

resettled on new abadi —Powers of lambardar. 

Ap area entered as “abadi” in the Record of 
Rights commas as “abadi' until the entry is 
corrected. When an abadi is abandoned, it i s the 
Settlement Officer who corrects the Record of 
Rights when it is re-wntten at Settlement. Where 
a new abadi site is declared by the Deputy Com 
missioner under the provisions of S 106 (d)' 
read with S. 71, Land Revenue Act, because of 
the old abadi site being subject to floods, it would 
be quite legitimate for the lambardar to ask that 
S uch compact areas of the old abadi as have been 
abandoned to be excised from the old abadi and 
included in the wasteland of the village whkh 

would then become available for cultivation He 

But a resirW USe L° “ 01 new sites in th e °Id abadi 
But residents who are unwilling to give up their 

sites cannot be forced to do so and resettle on 

WSi e> ^ri,2 “a??. 
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S. 128 ( g ) of the C. P. Land Revenue Act 
cannot override the provisions of S. 12 of the 
C. P. Tenancy Act, and occupancy holdings can¬ 
not be sold under S. 128 (< 7 ) of the C. P. Land 
Revenue Act for recovery of arrears of land 
revenue. (Rajan.) Bholanathbhau v. Tahsil- 
dar, Condi a. 1950 N.L.J. 375. 

_S. 187 (5) — Appointment of sadar- 

lambardar— Procedure — Considerations. 

According to S. 187 (5) of the C. P. Land 
Revenue Act, if in any mahal more lambardars 
than one have been appointed one of them is 
selected and appointed its sadar-lambardar. The 
section presupposes the existence of a lambardar 
for each patti and suggests that before a sadar- 
Jambardar can be appointed the mahal must have 
its full complement of lambardars. The selection 
has to be done in accordance with the instruc¬ 
tions in R. 11 (2) of the Lambardari Rules. 
In selecting the sadar-lambardar , the interest 
possessed in the mahal by the candidates, the 
wishes of the lambardars and the interest repre¬ 
sented by them have to be considered. In a case 
in which the sadar-lambardar was also a lambar¬ 
dar of a patti, the vacancy in the office of the 
lambardar must be filled before the appointment 
to the office of sadar-lambardar can be taken 
up as otherwise the elimination of one lambardar 
will narrow down the scope for selection and the 
considerations referred to in the rule will not be 
available to the fullest extent to the officer making 
the selection. If a sadar-lambardar is appointed 
without the mahal having its full complement of 
lambardars, the excluded proprietors will be de¬ 
barred from claiming the office, thus giving the 
residuary body the unfair advantage of a 
restricted contest. The appointment of a sadar- 
,lambardar is, for administrative reasons, as much 
the concern of the Revenue Officers as of the 
proprietors as even for the limited purpose of 
collecting the revenue payable through him, the 
sadar-lambardar represents all lambardars. That 
is why in selecting a lambardar the wishes of all 
the lambardars have to be considered. ( Sanyab .) 
Brijlal Bhaiyalal v. G. N. S. Naidu. 1950 
N.L.J. 394. 

- S. 218 (7)— Applicability—Excavation 

made for digging well. 

The removal of minerals without lawful autho¬ 
rity from mines and quarries is made punishable 
under S. 218 (7), Land Revenue Act. The 

words ‘‘mines and quarry” are applied usually 
only to those excavations which are made with 
the object of extracting minerals. An excavation 
made not for the purpose of extracting minerals 
but for the purpose of digging a well does not 
therefore come under S. 218 (7) of the Act. Of 
course, as the right to all minerals vests with 
Government, Government is entitled to get the 
necessary royalty on all minerals extracted from 
land. (Rajan.) Dhannvate, In re. 1950 N.L.T. 
362. 

-S. 218, Explanation — “Minerals”— 

Boulders extracted from ground while digging 
zv ell. 

The explanation given at the end of S. 218, 
Land Revenue Act, is not an exhaustive definition 


C. P. LAND REV. ACT (1917), S. 28 (2). 

of the word ‘‘minerals.” There is no doubt that 
the boulders extracted from the ground during the 
course of digging a well are ‘‘minerals”. (Rajan.) 
Dhanwate, In re. 1950 N.L.J. 362. 

- (II OF 1917) — Appeal — Entry by Deputy 

Commissioner in character roll of Official — Juris¬ 
diction of Board of Revenue. 

According to Item 3 under “Land Revenue 
Department” in the list enclosed with Survey and 
Settlement Department Memorandum No. 1081- 
994|VII-1, dated 22nd October, 1948, the Board of 
Revenue has been empowered “to hear appeals 
preferred by Patwaris, Revenue Inspectors, Nazul 
Surveyors and Assistant Nazul Surveyors on the 
orders passed by Deputy Commissioners in respect 
of their appointments, promotion, punishments, 
etc., under the provisions of the C. P. Land 
Revenue Act, 1917, and Berar Land Revenue Code, 
1928’’. Ordinarily, an appeal would not be enter¬ 
tained by the Board of Revenue against a routine 
entry recorded by the Deputy Commissioner in the 
charactor roll of an official. But where in a 
particular case the entry is of an unusual nature 
and of a very damaging character and is such as 
bound to affect the future promotion and prospects 
of an official- adversely, the Board of Revenue 
would entertain an appeal. (Bambawale .) V. M. 

Gajerawar, In re. 1950 N.L.J. 135. 

-S. 26 —Absence of applicant—Dismissal of 

case—If justified. . 

A revenue officer is not ordinarily justified in 
dismissing a case in the absence of the applicant 
on a date on which there is nothing for the ap¬ 
plicant to do. He must hear and determine the 
case or proceedings in his absence. (P. S. Ran, 
F.C.) Ganpat Rao v. Mt. Venoobai. 1945 N. 
L.J. 580. 

-S. 26 —Dismissal of pre-emption applica¬ 
tion in default—Fresh application — Maintainabi¬ 
lity. 

After a pre-emption application has been dis¬ 
missed in default under S. 26 of the Land 
Revenue Act, a fresh application on the same facts 
can be entertained by a revenue Court if it is 
within limitation. 6 R.R. 9 and 2 N.L.J. 75, 
foil. (Jayaratnam.) Vakil Singh v. Mt. 
Ludhiya Bai. 1949 N.L.J. 260. 

- Ss. 28, 33 and 39 — Order under S. 28 

(2)— A ppcal — Revision. 

No appeal lies against any order passed under 
S. 28 (2) of the Land Revenue Act. Superior 
Courts can, however, exercise control in revision 
under S. 39 of the Act. In revision, however, 
the superior Court will not attempt to come to an 
independent judgment on the merits of the case, 
but will confine itself to the broader question of 
the legality, propriety or regularity of the order 
challenged. (Jayaratnam.) Laxmanrao BhiwAji 

v. Pandurang Sheoramji. 1949 N.L.J. 177. 

-Ss. 28 (2) and 37 —Restoration of appeal 

dismissed in default before admission—Notice to 
opposite party—Necessity for. 

An appeal which has been dismissed in default 
before it has been admitted under S. 37, can be 
restored to file under S. 28 (2) of the Land 
Revenue Act without notice to the opposite party. 
(Braye, F.C.) Mahavir Singh v. Lala Ram. 
1947 N.L.J. 492. 
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--S. 39 —Application for revision when ap¬ 
peal not filed — Practice. 

An application for revision may be entertained 
by the Revenue Tribunal even if no appeal was 
filed within time. In a matter relating to a dis¬ 
pute between a landlord and tenant the Revenue 
Courts do not, in practice, take too rigid a view 
of the accessibility of the parties to the Revenue 
Courts. ( Jayaratnam, F.C.) . Mihilal Kishori 
v. Seth Nokhelal. 1948 N.L.J. 303. 

S. 39 — Jurisdiction of Revenue Tribunal 

Order of Revenue Officer leasing Government 
land. 

The Revenue Tribunal is only concerned with 
orders passed under the Land Revenue Act or the 
Rules made thereunder or under other statutory 
enactments where the Revenue Officer acts in a 
judicial or semi-judicial capacity. It is not con¬ 
cerned with action taken by Revenue Officers 
under the instructions of the Executive Govern¬ 
ment in regard to the management of Government 

and Vx-T. mere fact that Re venue Officers lease 
out Milkiyat Sarkar land does not confer super¬ 
visory powers over them in that respect on the 
tribunal. ( Jayaratnam, F.C.) Jiyalal Hiralal 
v. Libal. 1948 N.L.J. 42. 

S' . Nazul cases—Whether revenue 
eVxslon —Government of India Act, S. 

Tb^appea 1 and revision procedure prescribed in 
^h. IV of the Land Revenue Act applies only 
to orders passed under that Act or rules made 
thereunder or to orders passed under other enact¬ 
ments to which the provisions of Ch. IV of the 
. Act are applicable. Such orders are orders which 
are passed by Revenue Officers acting in a judicial 
or semi-judicial capacity in virtue of powers 
conferred on them by a statutory enactment. It 
is well-known that the control, management and 
disposal of nazul land in the Central Provinces is 
regulated by executive instructions of Govern¬ 
ment, which are not statutory rules under any Act. 
the orders passed by Revenue Officers under 
powers vested in them by the Provincial Govern¬ 
ment under these instructions are not judicial 
orders. They are subject to control by higher 
Revenue Officers, and ultimately by the Provincial 
Goyernment. The fact that nazul cases are 

cases in the register main¬ 
tained by the Revenue Courts does not make them 
proceedings under the Land Revenue Act or other 
aHied Acts m which Revenue Officers Act in a 
judicial capacity. They are merely proceedings 
relating to the general administration, which for 
convenience of record and disposal are classified 
and registered as “revenue cases”; orders passed 
m such proceedings are not therefore subject to 
me appellate and revision procedure prescribed in 
Lh. IV of the Act. ( Jayaratnam , F.C.) Bhaiya- 
LAl v. Yeshwant. 1948 N.L.J. 402. 

T 77”^* 40 (1 )—Sanction to review—Dutv oi 
sanctioning authority. * J 

Under S. 40 ( 1 ), Land Revenue Act, sanction 

^nv reVie 7 sh ? uld be S iven without prejudice to 

a^,w r i er th . at may later be P assed in appeal 
agamsf the review order. The sanctioning autho- 

'Comm!t°Vi‘ d n °u f therefore ' 2° int0 the merits and 
mm it himself to any views in advance of what 

Q_. D .—41 
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may follow in due course of law. ( Jayaratnam ) 
Zamaji v. Damaji. 1950 N.L.J. 152. 

— Ss. 47 and 49 — Applicability—Correction 
of revenue papers—Tenancy land becoming khud- 
Kasnt. 

A change of the status of a land, which was 
originally a tenancy land and subsequently be- 
comes khudkasht, will only be a correction of the 
annual papers referred to in S. 47 ( 1 ) r P 
Land Revenue Act, and the provisions of S. 49 
of the Act do not apply to the case. (Rajan) 
V it hob a v. Mannulal. 1950 N.L.J. 403 3 * 

—_S 47 Milkiyat Sarkar land—Mutation- 
Appeal to Revenue Board—If lies. 

There can obviously be no “mutation” of Milki- 
yat Sarkar land under the provisions of S. 47 0 f 

w V"! 5- Ve ™ e Act - The “Registrar of Milki- 
yut SarkaP maintained under the instructions in 

para. 12 , Revenue Book Circular 11—10, is a regis¬ 
ter maintained for administrative purposes and 
changes made in it are not “mutations”. Milkiyat 
Sarkar land is managed by the Deputy Commis¬ 
sioner as the agent of Government by powers dele- 

Qrcular TV T mstructlons in Revenue Book 
Circular IV-2 Hence, no appeals can lie to the 

Revenue Board against a Deputy Commissioner’s 
orders in such cases. 

Whoever is in actual possession of the fields 
will presumably be shown against the khtsra 
numbers in the khasra and jamabandi. As Jo 
who is entitled to be in possession the matter de¬ 
pends on the terms and conditions on which culti¬ 
vating rights were leased by the Deputy Commis 
sioner or Settlement Officer and the person to 
whom they were leased. These are not matters 
winch are regulated by any of the provisions in 
the Land Revenue or Tenancy Act. ( Jayaratnam ) 
J H '^ UR Kisan Singh v. Tanyabai. 1949 ,L 

—--S. 49 —"Lawful possession"—Meaning of 

-Possession obtained by party under O. 39 

R T l’ P ■ £ ode ~Jf entitles him to mutation 

The phrase lawful possession” used in S 49* 

£■ P- R?" d Revenue Act, means “a legal Dosses’ 
sion which is also rightful or at leasFexcmsable 
and which may be consistent with a superior rmht 

given m a Dmtv PCrSOn - Acco ^y, "possesX 

given to a party in pursuance of an order of a 
Civil Court under O. 39, R 9 r P r a 

entitles him to mutation under S 49 C P if* 
Revenue Act, as such possession is undoubted^ 

“iTS' U ” A “ I 

lures’fssL - 

r£i 

ss 

Rights when it is re-written at Settlement C °WP ° f 
a new abadi site is declared by the Deputv Com 6 

rTdTth S nd 71 T ST " 0 " 5 ° f S >06 C W 

the old abadi site’befng subTecTto fl C V 6 ' 3 " 86 ° f 

be quite legitimate for* the Hmbardar to 

such compact areas of the old abadi. as have fi 
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abandoned to be exercised from the old abadi and 
included in the wasteland of the village which 
•would then become available for cultivation. He 
can also refuse to allot new sites in the old abadi. 
But residents who are unwilling to give up their 
sites cannot he forced to do so and resettle on 
the new abadi. (Jayaratnam .) PrakashciiAn- 
dra v. Ganpat Rama. 1950 N.L.J. 382. 

-109— Protected thekadari succession 

case — Procedure—Order deleting name of protec¬ 
ted thekadar without substituting another name 
Effect of. 

Succession to the protected thekadari rights in a 
village is regulated by the provisions in S. 109 
(1) (b) of the C. P. Land Revenue Act. But 
the law floes not provide for special proceedings 
in protected thekadari succession cases. They | 
are dealt with as ordinary mutation cases under j 
Ss. 47-49 of the Act. When in a protected theka- . 
dari village no one claims to have his name mutat- j 
ed in place of a deceased thekadar the only order 
the Court can pass is that the name of the de¬ 
ceased thekadar should he deleted and no other 
entry made. Blank spaces cannot he retained in 
the register until the lease is determined by order 
of a Court. But this does not prevent any one 
from establishing his right to succeed to a protected 
theka under the provisions of the Land Revenue 
Act. An order of the Revenue Court deleting the . 
name of a protected thekadar from the mutation 
register without substituting another name in its 
place is not evidence that the theka has been termi- : 
nated or that any right in the theka has been lost. 1 
(Jayaratnam, F.C.) Tacannath v. Diianna- 

lal. 1948 N.L.J. 188. 

-Ss. Ill and 112— Order forfeiting pro¬ 
tected thekadari— Subsequent application by son 
of last protected thekadar to be declared protected 
thekadar— If lies. 

After the Deputy Commissioner passes an 
order forfeiting a protected thekadari under S. 
Ill of the Land Revenue Act, there is no theka 
left to be transferred to any one or to be dealt 
with under any of the provisions of Ch. IX ot 
the Act. Therefore, a subsequent application by a 
son of the last protected thekadar under S. 112 
of the Act asking that he may he declared pro¬ 
tected thekadar of the village, does not lie. 

(Jayaratnam, F. C.) Sarat Chandra Rao v. 
Govind Rao. 1948 N.L.J. 336. 

-S. 128 (g)— Sale of occupancy holding — 

Permissibility — C. P. Tenancy Act, S. 12. 

S. 128 (g) of the C. P. Land Revenue Act 
cannot override the provisions of S. 12 of the 
C. P. Tenancy Act, and occupancy holdings can¬ 
not be sold under S. 128 ( g ) of tlie C. P. Land 
Revenue Act for recovery of arrears of land 
revenue. {Rajan.) Bholanathdhau v. Tah- 
sildar, Gondia. 1950 N.L.J. 375. 

-S. 131 —Sale without notice to parties — 

Validity—Death of judgment-debtor after attach¬ 
ment—Sale zvithout notice to his legal representa¬ 
tives—Val id i ty. 

As S. 131 of the C. P. Land Revenue Act 
directs that all sales under Chap. 10 of the Act 
other than S. 128 shall be as nearly as may be in 
accordance with the law relating to the attach- 
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ment and sale of such property under the decree 
of the Civil Court, it follows that the law which 
prevails there must obtain here as well. Under 
that law a sale which is held without notice to the 
parties concerned is a nullity. Again, when a 
judgment-debtor dies even after attachment, any 
sale of his property held atfer his death is a nul¬ 
lity against his legal representatives unless they 
are noticed. {Bose, J.) Marotrao v. Nara- 
yan. I.L.R. (1948) Nag. 264=A.I.R. D48 

Nag. 300=1949 N.L.J. 70. 

- S. 141 (2) — Sale held before expiry of 

thirty days from date of proclamation—Validity. 

A sale held before the expiry of thirty days from 
the date of publication of the proclamation, is not 
ipso facto void, but is merely voidable. The hold¬ 
ing of the sale within thirty days is a material 
irregularity and the person affected thereby must 
object and satisfy the Court that he has sustained 
substantial injury by reason of such irregularity. 
{P. S. Rau, F.C.) Ganpat Rao v. Mt. Yenoobai. 
1045 N.L.J. 580. 

- S. 145 —Deposit made on behalf of de¬ 
faulting tenant without knowledge or consent of 
Court — Section, if complied with. 

A mere deposit by a stranger on behalf of the 
defaulting tenant independently of the Court seized 
of the matter and without its knowledge or con¬ 
sent is not a sufficient compliance with S. 145 of 
the Land Revenue Act. The Court would he 
acting within the law in confirming the sale and 
refusing to take cognisance of such an irregular 
deposit. {Javaralnam.) Nandgir v. Ganpat. 
1940 N.L.T. 300. 

-S. 145 —Pozvers of Tahsildar. 

A Tahsildar is vested with powers under S. 
145, Land Revenue Act— Vide the schedule below 
S. 14 of the Act. He is therefore competent to 
accept a deposit under the section. {Jayaratnam, 
F.C.) Jamnaprasad v. Surer Deo Pandhari- 
nathji. 1948 N.L.J. 288. 

-S. 145 and Relief of Indebtedness Act, 

S. 6 (3)— Sale of defaulter's share for arrears 
of land revenue—Application to set aside sale by 
Collector before whom decree against defaulter 
are pending execution—Prior application by de¬ 
faulter before Debt Relief Court—Debt exceeding 
Rs. 25,000— Collcctor's application, if valid. 

A share of the defaulters was sold for arrears 
of land revenue. The Collector before whom 
certain decrees against the defaulters were pend¬ 
ing execution applied to set aside sale under 
S. 145 of the Land Revenue Act, depositing the 
required amount. It was contended by the de¬ 
faulters that proceedings in the Collector’s Court 
were automatically stayed under S. 6 (3) of the 
Relief of Indebtedness Act when their applica¬ 
tions thereunder were admitted and therefore the 
application under S. 145 of the Land Revenue 
Act was void. The debts of the defaulters were 
admitted to exceed Rs. 25,000. 

Held, that the Debt Relief Court had clearly no 
jurisdiction to stay proceedings in the Collector’s 
Court and that the Collector’s application under 
S. 145 of the Land Revenue Act was valid. 
{Ramsden, F.C.) Bhutangrao v. Nathu~ 
1946 N.L.J. 102. 


645 CIVIL, CRIMING 

C. P. LAND REV. ACT (1917), S. 146. 

-S. 146 —Sanction by Sub-Divisional Officer 

for 'sale of “so much” village as is necessary — 
Absence of demand for fraction of village—Sale 
of whole village — Legality. 

Where the Sub-Divisional Officer sanctions the 
sale of “so much” of a village as is necessary to 
clear the arrears of land revenue due on it, the 
words “so much” in the sanction includes the 
whole if a part alone is unsaleable. The Tahsil- 
dar will be acting within the authority given to 
him if he sells the whole village in the absence 
of any demand for a fraction of the village. 
1944 N.L.J. 524, dist. (7 ayaratnam.) Gomti- 
bai v. Ji WANDAS. 1950 N.L.J. 512. 

-S. 148 —Sale of holding without proper 

sanction — Illegality—Remedy of defaulter after 

confirmation. 

A sale of a whole holding of three fields under 
a sanction of the Deputy Commissioner for the 
sale of one field, is not a mere irregularity but is 
an illegality. The fact that all the three fields 
were, in fact, proclaimed for sale makes no differ¬ 
ence. It is an act without jurisdiction and is 
therefore.void and liable to be set aside even after 
confirmation. A sale which is void cannot create 
any rights, and although an auction-purchaser is 
an innocent third party his rights cannot super¬ 
sede the rights of the defaulter who has been 
grievously wronged. In the circumstances an ap¬ 
peal lies under S. 33 of the Act against the order 
confirming the sale. ( Jayaratnam, F.C.) Jam- 
naprasad v. Shree Deo Pandharinathti. 1948 
N.L.J. 288. 

■-Ss. 149 (2) and 39 —Setting aside sale 

on ground of fraud—Proper remedy—Civil suit 
or revision. 

A sale can be set aside on the ground of fraud 
only by a Civil Court, and the aggrieved party 
has to file a suit under S. 149 (2) of the C. P. 
Land. Revenue Act. When a particular procedure 
is laid down in the Act revisional jurisdiction 
cannot be invoked seeking the same remedy on the 
same grounds. If there is an illegality patent on 
the face of the record, e.g., absence of sanction 
to the sale, there may be some justification for 
looking into the matter in revision. Where the 
record shows, that the sale was proclaimed and 
properly published, a Revenue Court cannot go 
behind this and investigate whether the kotwar’s 
signature to the proclamation was obtained by the 
fraudulent acts of some party or other. (Jaya¬ 
ratnam.) Mahomed Hussain v. Jagmohanlal 
1949 N.L.J. 176. 

•S. 157— Scope—Whether governed by 


AND 


S’. 149. 

S. 157 (4) of the C. P. Land Revenue Act 
is not governed by S. 149 of that Act. The 
section provides the lambardar with a speedy and 
summary remedy when he pays the land revenue 
on behalf of a Malik-Makbuza, but it does not 
take away any of his ordinary rights of suit. 
In the same way, though immediate effect is given 
to the Deputy Commissioner's order of sale the 
rights of those affected to agitate the matter in the 
regular Courts is not taken away. {Bose, J.) 

Marotrao v. Narayan. I.L.R. (1948) Nag. 
264=A.I.R. 1948 Nag. 300=1949 N.L.T 70 
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"7 Tp*. 162 Application for imperfect parti¬ 
tion—Maintainability—Patti sought to be parti¬ 
tioned already privately partitioned—Consolida¬ 
tion of holdings—If destroys partition already 
made. * 

An application for imperfect partition under 
| the provisions of Ch. XI of the Land Revenue 
Act is not tenable when the patti which is sought 
to be partitioned has already been privately parti¬ 
tioned. The revenue Courts have no authority to 
j upset a private partition unless all the parties 
agree to a fresh partition. An imperfect parti¬ 
tion under the provisions of Ch. XI is a parti¬ 
tion by metes and bounds, whereas a private 
partition is practically never so. So that what 
can be done under Ch. XI of the Act is a fresh 
partition which would be illegal if one party 
objects to it. Consolidation of holdings makes 
no difference to this position. It does not destroy 
the partition which has already been made. It is 
! for the parties themselves to re-adjust their 
private partition, if there is any need to do so. 

1 e Revenue Courts are not concerned with that. 

{Jayaratnam.) Narayan Prasad v. Seoratri* 
Prasad. 1949 N.L.J. 269. seoratri 

— — S. 187 —Appointment of lambardar— 

Principles to be followed. 

Lambardari appointments should be decided on 
the ba si s of the principles enunciated in R H 
of the Lambardari Rules. The Rule empowers 
the appointing authority to “select” a lambardar 

hirn m n-T° n ?- St - hC , candldates before appointing 
him. Discretion is thus vested in the “Revenue 

Officer exercising the power of appointment.” 

his is as it should be, since that officer has the 
opportunity of seeing and questioning the candi¬ 
dates and their supporters. The appellate autho¬ 
rities should only intervene if the principles re- 
ferred to have not been given full consideration 
or if discretion has been so used as tn , 

in t ar V arbl ? rary or ignorant disregard of the 
instructions in the rule Establish**? u j-* e 

claims descending from father to ^ 

lightly disregarded in selecting a iamba” A 
fresh ser ies of appointments must be based 

Md bv g thT° re than a mere <1“ of hare 

support. {Jayaratnam, F.C.) Puri^m^t? 1 ^ 
ram v. Nandal Sagun. 1948 N L J 48 U ° E ~ 

WC't thek °~ 

such lambardar to lambardari j^ hdlty ~~ Rl 9ht of 
Lven under the C P T r> 

1881, there was no 'prohibiten * 6V - nue Act of 
pomtment of lambardars fro a ffainst the ap- 

dars. Therefor^ a 1 protected 11 thT7 the theka " 

a lambardar befo^th^ 1 " who Was 

tion as lambardar of Shamlatf *° ^ unc ~ 

lambardar. 7 ^ namIatl Path and as sadar- 
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A person appointed lambardar of a village under 
S. 187 (1), C. P. Land Revenue Act before 
its imperfect partition, continues after partition 
to function as lambardar of his own patti, as 
lambardar of the Sham lot i patti and as sadar- 
lambardar of the village. As he has no interest 
in the paltas allotted to the other proprietors, he 
should be formally removed from the office under 
S. 189 (1) (a) of the Act, and the other pro¬ 
prietors should be appointed as lambardar of 
their respective pattis. Having an interest in 
the Shamlati patti, he cannot be removed from 
the office of lambardar of that patti under 
S. 189 (1) (a). He is entitled to be appointed 
the Sadar-lambardar of the village for the 
reason that he was its lambardar before it was 
partitioned. 31 N.L.R. (Suppl.) 132, foil. 

(Jayaratnam and Sanyal.) Gajanan v. Nathu. 
1950 N.L.J. 321. ! 

-S. 187 —Protected thekadari village — ap¬ 
pointment of lambardar—Interference by Revenue 
Tribunal—Rules framed under S. 50, R. 11.. 

The instructions contained in the note below 
R. 11 of the rules framed under S. 50 of the 
Land Revenue Act summarise the law and prac¬ 
tice which should be applied to protected theka¬ 
dari mutations and consequently to Iambardari 
cases. 

In a protected thekadari village, the recognised 
protected thekadar becomes by virtue of that 
status the lambardar of the village. Where the 
conflicting claims in a case are incapable of final 
adjudication in the Iambardari proceedings, the 
Revenue Tribunal will not be justified in interfer¬ 
ing with an order of the lower Courts appoint¬ 
ing one of the claimants as lambardar, blit such 
appointment cannot be regarded as final and irre¬ 
vocable. It is still open to the parties or others 
interested in the protected thekadari status to 
establish their sole right of succession to that 
status in the village. When that is done the 
Iambardari proceedings can be re-opened. ( Jaya¬ 
ratnam, F.C.) Sonabai v. Prataplai. 1948 

N.L.J. 422. 

-S. 187 (5) —Appointment of sadar- 

lambardar— Procedure — Considerations. 

According to S. 187 (5) of the C. P. Land 
Revenue Act, if in any mahal more lambardars 
than one have been appointed one of them is 
selected and appointed its sadar-lambardar. The 
section presupposes the existence of a lambardar 
for each patti and suggests that before a sadar- 
lambardar can be appointed the mahal must have 
its full complement of lambardars. The selection 
has to be done in accordance with the instruc¬ 
tions in R. 11 (2) of the Lambardari Rules. 
In selecting the sadar-lambardar, the interest 
possessed in the mahal by the candidates, the 
wishes of the lambardars and the interest repre¬ 
sented by them have to be considered. In a case 
in which the sadar-lambardar was also a lambar¬ 
dar of a patti, the vacancy in the office of the 
lambardar must be filled before the appointment 
to the office of sadar-lambardar can be taken 
up as otherwise the elimination of one lambardar 
will narrow down the scope for selection and the 
considerations referred to in the rule will not be 
available to the fullest extent to the officer 


C. P. LAND REV. ACT (1917), S. 188. 

making the selection. If a sadar-lambardar is 
appointed without the mahal having its full 
complement of lambardars, the excluded proprie¬ 
tors will be debarred from claiming the office, 
thus giving the residuary body the unfair advan¬ 
tage of a restricted contest. The appointment of 
a sadar-lambardar is, for administrative reasons, 
as much the concern of the Revenue Officers as 
of the proprietors as even for the limited purpose 
of collecting the revenue payable through him, the 
sadar-lambardar represents all lambardars. That 
is why in selecting a lambardar the wishes of all 
the lambardars have to be considered. ( Sanyal ) 
Brijlal Bhaiyalal v. G. N.« S. Naidu. 1950 
N.L.J. 394. 

-S. 188— Profits made by Lambardar— 

Co-sharer's right to share. 

The Lambardar is an agent of the proprietary 
body and has a fiduciary character as regards 
them despite the fact that he is also one of the 

co-sharers. No agent can make a profit of the 

property of his principal even if he is a co- 

sharer himself. Where a Lambardar acquires 
certain absolute occupancy land, a house and a 
bari and sells them for profit, the co-sharers are 
entitled to claim their share of the profit made 
by the Lambardar in this transaction, and not 
merely their share of nazrana. (Bose, J.) 

Kapilnath Baldf.o v. Ramnihal Sao. I.L.R. 
(1948) Nag. 780—4.1.R. 1949 Nag. 193=1948 
N.L.J. 360. 

-S. 188 (2) (c) — Village profits—If in¬ 
clude profits of cultivation—Liability of lambar¬ 
dar to render accounts of cultivating profits of Sir 
and Khudkasht land in his possession. 

A lambardar is not liable to render accounts of 
the cultivating profits of the Sir and Khudkasht 
land in his possession even though he is not in 
exclusive possession thereof. Under S. 188 (2) 
(c), C. P. Land Revenue Act, the lambardar has 
to collect the village profits and render an account 
of the same to the proprietors. Profits of cul¬ 
tivation is not an item of village profits. (Deo, 
J.) Darbarilal Seth v. Ramlal. 1950 N.L.J. 

526. 

-S. 188— Village profits—Right to interest 

on. 

A co-sharer suing his lambardar for accounts 
can claim interest at 4 per cent, per annum 
provided he has given a notice in writing. If 
the Lambardar had given the plaintiff a certain 
set of accounts and offered to pay him a certain 
sum in satisfaction of the claim, the plaintiff 
should have accepted that sum under protest and 
sued for the balance. If he did not do so, he 
will not be allowed interest on the sum offered. 
Kapilnath Balpeo v. Ramnihal Sao. I.L.R. 
(1948) Nag. 780=A.I.R. 1949 Nag. 193=1948 

N.L.T. 360. 

* 

-S. 188— Village profits — Suit for ac¬ 
counts against Lambardar—Basis of accounting. 

Where the Lambardar is not being sued for 
negligence, nor is the accounting on the footing 
of wilful default but the suit is for accounts 
pure and simple, the co-sharer is only entitled 
to receive his share in what the Lambardar 
actually received and not in what he might or 
ought to have received. (Bose, J.) Kapilnath 
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C. P. LAND REV. ACT (1917), S. 189. 

Baldeo v. Ramnihal Sao. I.L.R. (1948) Nag. 
780=A.I.R. 1949 Nag. 193=1948 N.L.T. 360. 


-Ss. 189 (2) and 137 — Temporary lam¬ 
bardar— Appointment in death vacancy — Permis¬ 
sibility—Powers of larbardar so appointed. 

As the only provision for the appointment of a 
temporary lambardar is made in S. 189 (2) of 
the Land Revenue Act in a vacancy caused by the 
suspension of the permanent lambardar, a tempo¬ 
rary lambardar cannot, under the law, be appointed 
in a death vacancy. The appointment of a 
temporary lambardar in a death vacancy is, there¬ 
fore, an ad hoc appointment made for adminis¬ 
trative convenience and has no statutory effect or 
validity. The temporary lambardar so appointed 
has none of the powers of a lambardar appointed 
under the provisions of S. 187 of the Act. (Jaya¬ 
ratnam, P. and Sanyal, M.) R. S. P. S Sial 
v. Mahadeorao. 1949 N.L.T. 377. 


— - ■ - S. 193 (c) —Encroachment on public path 
within abadi site by mukaddam— Power of 
Tahsildar to direct its removal. 

There is no internal survey of a village abadi 
and therefore neither the current village papers 
nor the wajib-ul-arz can possibly contain a record 
of lanes and public paths within the abadi site. 
The Revenue Courts can intervene when the ques¬ 
tion . of encroachment on a public path or lane 
within the abadi site is raised before it. Such 
questions can be raised by executive action taken 
by the mukaddam under S. 193 (c) of the Land 
Revenue Act. If the mukaddam himself com¬ 
mits an encroachment, the Tahsildar who is a 
superior Revenue Officer can exercise powers 
under that section and direct removal of the 
encroachment. In order to “prevent” an encroach¬ 
ment^ a Tahsildar must necessarily have power also 
to direct removal of an existing encroachment. 

( Jayaratnam.) Gajraj Singh v. Hukum Singh 
1949 N.L.J. 182. 


—-S. 196 —KotwaPs remuneration—Mode of 

assessment and collection—Liability of co-sharers. 

Co-sharers in a malguzari village are not 
assessed separately to Kotwar’s remuneration. 
The whole of the home-farm land is assessed as 
a single unit. The person responsible for the 
payment of the Kotwar’s remuneration on this 
account is the Lambardar of the village. He is 
responsible for collecting it from the proprie¬ 
tors of the Mahal or Patti of which he is lam¬ 
bardar. It is not for the Kotwar to collect his 
remuneration individually from each co-sharer 
proprietor of a village or take action against the 
proprietors severally for their failure to pay him 
his dues. The remuneration payable by the pro¬ 
prietary body as fixed at settlement is not an 
unalterable sum. It should be re-calculated ac¬ 
cording to the prescription in the Wajib-ul-arz 
whenever there'is an accretion to or diminution 
ln the total home-farm area. Any proprietor 
who holds land in his individual capacity, other 
than Sir or Khudkasht land, is liable to be assessed 
* or Kotwar remuneration on that land as if it 
w.ere tenancy land. This is an individual liabi- 
htv which he must discharge not as proprietor , 
a share in the village but as an independent 1 


C. P. LAND REV. ACT (1917), S. 201. 

holder of land. ( Jayaratnam, F.C.) Habib 

Miyan v. Bihari Kotwar. 1948 N.L.J. 475. 

- S. 201 —Breach by Malguzar of wajib- 

ul-arz entry regarding grazing—Tenanfs right to 
graze cattle over ban jar land. 

Where the wajib-ul-arz entry is to the effect 
that, the cultivators graze their cattle free on the 
banjar land, the tenants are entitled to graze their 
cattle over the whole of the existing banjar land 
except that area which was specifically recognised 
as reserved for grass for the Malguzar. Where 
there is a breach by the Malguzars of the wajib- 
ul-arz entry regarding grazing by reserving more 
of the banjar land for the grazing of their own 
cattle than was recognised at settlement, action 
can be taken under S. 201 of the Land Revenue 
Act against them. (Jayaratnam.) Raj Aram v. 
Punjabrao. 1950 N.L.J. 207. 

-S. 201 and Central Provinces Tenancy 

Act, S. 88-A — Cases under — Procedure — Cr. P. 
Code or I. P. Code—If applicable. 

Cases under S. 201 of the Central Provinces 
Land Revenue Act and under S. 88-A of the 
Central Provinces Tenancy Act are not governed 
by S. 5 (2) or any other provisions of the Cr. • 
P. Code or of the I. P. Code. The definition 
of ‘offence’ contained in S. 4 (o), Cr. P. Code, 
does not apply to cases under these Acts. 
(Ramsden, F.C.) Ranashah Bapu v Shali- 
gra m . 1945 N.L.J. 542. 

-S. 201 and Central Provinces Tenancy 

Act, S. 88-A —Cases under—Revenue officer, if 
can start suo motu. 

Cases under S. 201 of the Land Revenue Act 
and S. 88-A of the Tenancy Act, can be started 
by the revenue officer suo motu. In S. 201 there 
is nothing to bar this and in S. 88-A, the words 
“or otherwise” would authorise it. ( Ramsden , 
F.C.) Ranashah Bapu v. Shaligram 194S 
N.L.J. 542. 

-S. 201 and Central Provinces Tenancy 

Act, S. 88— Contravention of rule or custom by 
landlord—Separate fine in respect of each tenant 
injured thereby—If can be imposed. 

Under S. 201 of the Central Provinces Land 
Revenue Act separate fines cannot be inflicted in 
the case of each tenant injured by a contraven¬ 
tion of the rule or custom by the landlord. For 
each occasion (e.g.) each season that the landlord 
contravenes each separate rule or custom, the 
maximum fine which can be imposed under the 
section is Rs. 200. This does not, however 
appN to cases under S. 88 of the Tenancy Act.' 
(Ramsden, F.C.) Ranashah Bapu v Shmt 
gram. 1945 N.L.T. 542. LT " 


~7—. f}c~ Lea 7 l‘ ha Wr» land for culti¬ 
vation—Liability of Malguzar and lessee—Con¬ 
struction of wajib-ul-arz 

If an entry in the wajib-ul-arz of a villas 
states ( that the agricultural cattle of the cultivf- 

f f ee ff ln . Ae ‘banjar’ land of the 
,esal >s that the tenants are only 

entitled to graze their agricultural cattle free on 

whatever waste_ land there may be in the village 
from tinje to time. The malguzar is not bound 
to preserve an adequate area of waste land for 
the grazing of the village cattle. He may if 
he chooses, lease out the whole of it for cultiva 
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tion but not for grazing. If, therefore, a mal- j Held, that the Malguzar could not be held 

guzar leases out a portion of “banjar” land for ; liable for the breach of R. 5 (c) because it 

cultivation, neither he nor the lessee is liable could not be held that he in any way abetted such 
under S. 201 of the C. P. Land Revenue Act. breach, but that he was liable for a breach of 
30 N.L.R. 246, diss. from. ( Jayaratnam, P. R. 2 because he was the immediate source o-.f 
and Sanyal, M. ) Briji.al Kashiram v. Sakha- the authority which led to a breach of the rule. 
RAM. 1940 N.L.J. 329. , (Jayaratnam, F.C.) Wasudeo NarAin Saraf, 

- S. 201 — Right of free grazing — Construe- I n re > 1948 N.L.J. 376. 

tion of wajib-ul-arz —“Banjar” land—Meaning of. I “S- 202 Forest Rules, Rr. 3 (2) and 4 
The word “banjar 3 * has not been defined any- Application by lambardar for permission to clear 
where. It includes all unoccupied village waste forest land for cultivation Need for proper 
land which is regarded by custom as communal enquiry Duty of Deputy Commissioner 
land and on which the grazing of cattle is possible. If a lambardar applies under R. 3. (2) of the 
“Banjar** is the generic term for grazing land. ; Malguzari Forest Rules for permission to clear 

In popular parlance it means waste land in the forest land in the village for cultivation, sufficient 

village over which cattle wander about and find care must be taken to safeguard all interests con- 
their grazing. Where the wajib-ul-arz of a village cerned including the public interest, before per- 
recites that “there is no banjar land in the village”, 1 mission is given. Any objection raised to the 
it cannot be contended from a stereotyped entry in granting of permission must be enquired into and 
the wajib-ul-arz that agricultural cattle graze free there must be an inspection of the village forest 
of charge on all the banjar land of the village 50 that a responsible officer can decide which is 
that a certain khasra number which is recorded as the most suitable area to be disforested. R. 4 
** jhudpi jungle ghas*’ is “banjar** land and should, prescribes that the Deputy Comrnissioner should 
therefore, be open to free grazing. (Jayaratnam.) j specify in the permission the period within which 
Duryodhan v. Dallu. 1950 N.L.J. 73. the land “after its clearance shall be brought 

under cultivation either by the proprietor himself 
or through his lessce’\ This is a very precise 
condition and a breach of it would be punishable 
under S. 202 (1) of the C. P. Land Revenue 
Act. It is essential that in those cases the 
Deputy Commissioner should have an enforceable 
hold on the proprietor or his lessee, otherwise 
mala fide applicants will succeed in converting 
to their advantage, and nobody else’s, big tree 
forest into mere scrub jtungle and not crop- 
bearing lands. (Jayaratnam.) DiwakarrAo v. 
Raghunathdas. 1950 N.L.J. 195. 

-Ss. 202 and 23— Forest Rules , R. 4— 

Communication of Prohibitory Order — Presump¬ 
tion from direction in order sheet. 

There is no provision in the Land Revenue Act 
as to the mode of communicating orders of Reve¬ 
nue Courts. Where in the case of a prohibitory 
order issued under R. 4 of the Rules under S. 202 
of the Act there is in the o’rdcr-sheet no copy of 
any ‘parwana’ which was issued nor an acknow¬ 
ledgment of any sort to show that any communi¬ 
cation was made to the person concerned, a mere 
entry made in the order-sheet directing that the 
order should be communicated is not proof of 
service or communication, but is only proof of 
such an intention. No presumption adverse to a 
person affected by a prohibitory order can be 
drawn from a direction in an order-sheet of 
which there is no proof of completion either by 

—--S. 202— Forest Rules, Rr. 2 awl 5(c)— acknowledgment of the person concerned or by 

License given by Malguzar for cutting timber substituted service on his refusal to acknowledge. 
with condition that Forest Rules should be ob- I (Jayaratnam, F.C.) Ramjilal Mai.guzar, In re. 


- S. 202 — Forest Rules — Applicability — 

Forest growth on ‘chota ghas” land. | 

“Chota ghas” land comes under the classifica- , 
tion “scrub jungle and grass”. By the definition 
in R. 1 of the Malguzari Forest Rules any forest 
growth on “chota ghas” land must therefore be 
subject to control under those rules. If there is 
no forest growth on the land then obviously the 
rules cannot apply. 18 N.L.J. 253, ref. (Jaya- 
ratnam, F.C.) Partap Chand, In re. 1948 N. I 

N.J. 552. | 

- S. 202 —Forest Rules — Applicability — | 

—“Jarkharedi” villages. 

The Rules framed under S. 202, Land Revenue 
Act, are applicable to “ Jarkharedi** villages, and 
the lambardar-proprietor is liable to be penalised, 
as provided in the Rules, for any contravention of i 
them. (Jayaratnam.) Siiri Mahan Mohan 
Deosthan, In re. 1950 N.L.J. 131. 

- S. 202 —Forest Rules — Interpretation — 

Whether to be guided by practical considerations. 

The Rules under S. 202 of the C. P. Land 
Revenue Act will fail in their purj>ose if they 
are interpreted with too strict a regard to legal 
technicalities. Practical considerations must be 
the guide in the interpretation of the words 
occurring in the Rules. (Jayaratnam, F.C.) 
Wasudeo Naratn Saraf, In re. 1848 N.L.T. 
376. * I 


served—Breach of Rules by licensee—Liability of 
Malguzar. 

Written licenses were given by a Malguzar for 
cutting timber in his forest with a condition 
embodied in them that the Malguzari Forest 
Rules should he observed. The licensees how¬ 
ever disregarded the condition. They did not cut 
trees flush with the ground R. 5 (c), and 
offended further by cutting a large number of 
prohibited trees (R. 2). 


1948 N.L.J. 468. 

-S. 202 —Forest Rules — R. 5 (1) (b)— 

Cutting of timber trees—If breach of rule — Maxi - 
; mum penalty. 

R. 5 (1) (b) of the rules framed under S. 202 
of the C. P. Land Revenue Act empowers the 
Deputy Commissioner to penalise even the cutting 
of timber trees and in fact the cutting of any 
' trees, in case, the conditions specified in that rule 
1 with regard to the trees left standing not being 
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less than 90 per acre, are not followed under the 
Notification, dated the 16th May, 1945, the maxi¬ 
mum fine that can be imposed under S. 202 has 
been raised from Rs. 200 to Rs. 1,000. ( Bam - 
bawale.) Madhao Rao v. Tenants of Alada. 
1949 N.L.J. 455. 

-S. 202— Forest Rules — R. 5 (2 )—Lessee 

of forest growth on u chota ghas” land granting 
sub-lease—Unrestricted cutting of forest growth 
by sub-lessee—Liability of lessee. 

If a lessee of the forest growth standing on 

4, chota ghas” grants a sub-lease and there is an 
unrestricted cutting of the forest growth by the 
sub-lessee, the lessee is liable for breach of R. 5 
(2) of the Malguzari Forest Rules. ( Jayarat - 
nam, F.C.) Partapchand, In re. 1948 N.L.J. 
552. 

-S. 202 (as amended by Act I of 1945)— 

Retrospective effect. 

The enhanced penalty of Rs. 1,000 under 

5. 202 of the C. P. Land Revenue Act was 
brought into force by Act I of 1945, which be¬ 
came law on 9th February, 1945, and can there¬ 
fore only be imposed when it is proved that the 
breach was committed after that date. ( Jaya - 
ratnam, F.C.) Kanji Bhai Tikamdas, In re 
1948 N.L.J. 329 and 429. 

—;-S. 203 (3)— Applicability — “Transfer ”— 

Simple mortgage—If prohibited. 

A simple mortgage by a tenant of his house in 
the abadi together with a mortgage of the site 
under it, is not a “transfer” which would entitle 
the landlord to eject the tenant on the ground of 
the prohibition contained in S. 203 (3) of the 
€. P. Land Revenue Act. “Transfer” in that 
sub-section means a transfer of the right to posses¬ 
sion. Since there is no transfer of a right of 
possession in a simple mortgage, there is no 
transfer within the meaning of S. 203 (3). 

( Grille ; C.J. and Hidayatullah, J.) Shree Ram- 
chandra Swami v. Yadorao. I.L.R. (1948) 
Nag. 259=A.I.R. 1948 Nag. 314=2 D.L.R. 
631=1948 N.L.J. 580. 

-S. 211— Watandari patel — Succession—If 

regulated by personal lazv. 

Succession to the post of watandari patel is 
not regulated by personal law. There is no 
mention of personal law in S. 211 of the C. P. 
Land Revenue Act or the rules thereunder. The 
senior member of the senior branch of the family, 
if eligible, would ordinarily have the best claim. 
(Ramsden, F.C.) Bala Sadu v. Kesheo Tuka- 
ram. (1946 N.L.J. 600. 

*-S. 218 (3), Proviso— Failure to serve 

notice before delegation—Effect of—Objection, if 
can be raised at any stage. 

Under S. 218 (3), proviso, of the C. P. Land 
Revenue Act, no delegation can be made until 
notice has been duly served on all persons having 
rights in the land affected, and their objections 
have been heard and considered. A failure to 
comply with this provision is a serious omission 
^nd apart from the inequity involved, may lead 
to a considerable confusion when the order of 
Relegation is to be executed actually on the spot, 
yie error is so fundamental that a legal objec¬ 
tion based thereon can be urged at any stage. 


C. P. LOC. SELF-GOVT. ACT (1920), 

S. 46., 

( Bambawale.) Diwanchand v. Amritlal. 1949 
N.L.J. 619. 

-S. 218 (4) —Mining lease—Area leased to 

another lessee after its abandonment by previous 
lessee — Landlord's right to fresh compensation — 
Compensation payable. 

Where after a previous lessee has abandoned the 
area leased to him, a new mining lease is granted 
to another party, the landlord is entitled to com¬ 
pensation from the latter although compensation 
has been paid by the previous lessee. 

Compensation is not payable both for occupa¬ 
tion and also for disturbance of the surface of 
the land. The word “or” in S. 218 (4) of the 
Land Revenue Act means whether by mere occu¬ 
pation without disturbance of the surface or by 
disturbance of the surface. ( Jayaratnam, F.C.) 
Shamji Narayanji v. Manoramabai. 1948 N. 
L.J. 193. 


-S. 218 (7)— Applicability—Excavation 

made or digging well. 

The removal of minerals without lawful autho¬ 
rity from mines and quarries is made punishable 
under S. 218 (7), Land Revenue Act. The 

words “mines and quarry” are applied usually 
only to those excavations which are made with 
the object of extracting minerals. An excavation 
made not for the purpose of extracting minerals 
but for the purpose of digging a well does not 
therefore come under S. 218 (7) of the Act. Of 
course, as the right to all minerals vests with 
Government, Government is entitled to get the 
necessary royalty on all minerals extracted from 
land. ( Rajan .) Dhanwate, In re. 1950 N.L. 
J. 362. 

-S. 218, Expl. —“ Minerals”—Boulders 

extracted from ground while digging well. 

The explanation given at the end of S. 218, 
Land Revenue Act, is not an exhaustive definition 


ot the word minerals. lhere is no doubt that 
the boulders extracted from the ground during 
the course of digging a well are “minerals”. 
(Rajan.) Dhanwate, In re. 1950 N.L.J. 
362. 

CENTRAL PROVINCES LOCAL FUNDS 
AUDIT ACT (1933), S. 10—' f Gross negli¬ 
gence”—Meaning of. 

S. 10 of the C. P. Local Funds Audit Act im¬ 
poses a liability for loss caused by gross negli¬ 
gence of a person; and “gross negligence” im¬ 
ports _ a high degree of careless conduct. A 
municipal member who acts with due care and 
attention as a man of ordinary prudence would act 
in his own affairs cannot be held to be grossly 
negligent. (Sen, J.) Memichand v. Commis- 

Nagpur Division, Nagpur. I.L.R. 
(1947) Nag. 256=228 I.C. 525=A.I.R. 1948 
Nag. 24=1947 Nag. (Rul.) 55=1947 N.L.J. 

Zol . 

PROVINCES local SELF- 
GOVERNMENT ACT (IV OF 1920), S. 46 

Applicability—Case of disciplinary action. 

. 46 of the C. P. Local Self-Government 

Act has no application to a case where the salary 
of an employee is reduced as a disciplinary 
measure and as such an appeal to the Financial 
Commissioner against such an order cannot lie. 
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C. P. LOC. SELF-GOVT. ACT (1920), 
S. 51. 

(Jayaratnam , F.C.) Chhotelal Kishorilal v. 
Dt. Council, Da mo it. 1948 N.L.J. 283. 

-S. 51—Tax 011 persons carrying on trade 

of husking, milling or grinding of grains—Levy 
of such tax in excess of Rs. 50 per annum from 
trader—Legality. Sec Government of India 
Act, S. 142-A. 1948 N.L.J. 533. 

-Ss. 71, 73 and 79— Suit for refund of 

tax recovered in excess of what zoos legally re¬ 
coverable—Maintainability—Notice under S. * 73— 

If necessary. 

Per Bose, J .: —A civil suit for the refund of 
tax recovered in excess of what was legally re¬ 
coverable is not incompetent by reason of the 
provisions of S. 71 and S. 79' (1) Cr.ru*) of 
the C. P. Local Self-Government Act. Both 
S. 79 and the Rule framed under that section are 
confined to orders and decisions given under the 
Act”. It is impossible to say that an order which 
contravenes the law or is made in the face of an 
express statutory prohibition can he said to be 
under the Act. 

Such a suit is maintainable even without notice 
prescribed by S. 73 of the Act being given. The 
recovery of an amount in excess of what was 
legally recoverable is not an act done “under the 
Act or purported to be done” under the Act with¬ 
in the meaning of that section. (Pollock and 

Hemeon , //.) District Council, Bhandara v. 
Kisortlal Laxminarayan. I.L R (1940) 
Nag. 87=A.I.R. 1949 Nag. 100=4 D I R 

(Nag.) 42=1948 N.L.J. 533 

7 S. 73 (2)—Applicability—Suit by mem¬ 
ber against District Council for travelling allow¬ 
ance. See Limitation Act, Art. 115. 224 I.C. 
12 • 

CENTRAL PROVINCES AND rfrap 

OP AND RESTORATION 

AND COLLECTION of 

S IN Z. S ,/^ DEMNITY ) ACT OI OF 1945), 

4 —If ultra vires. 

pi?;_ 4 th <: ^.P. an(I Cerar Maintenance and 
Restoration of Order and Collection of Fines (In- 

deak'wifl Ac - " 0t ultn vires • That section 
deals with various matters which fall under (line- 

rent heads of classification in Lists 2 and 1 of 

he Constitute*, Act. It is not necessary tl,a‘t all 

I", Pr ° V . ,S10nS of an Act should fall within a 
ngle category. The legislature can derive its 

powers partly from one or more entries j„ the list 

Z Mr- {Wm th ° Se in a,,0 *hcr, and , p ovi led 
he field ,s covered in one way or another he 

lW rei° n on W (Bas?' a % „<]T F ' E R ' 

Li HA KT6. LL - R - 


S. 4— Scope—Question of qood faith 
When relevant. 

Under S. 4 of the C.P. and Berar Mainlcnanc 
and Restoration of Order and Collection of Fine 
(Indemnity) Act, no question of good faith or 
tors into consideration when the person proccede 
against is a servant of the Crown. So long a 
,ie . ads, or fur forts to act, for the purpose o 
maintaining or restoring order the section applic- 
without any question of good faith, and this is s< 


C. P. & (BER.) MAINT. OF REB. ORD. 

ACT (1946). 

whether he himself does the immediate act com¬ 
plained of or orders tlie act to be done by another. 

Under the section, the element of good faith is 
introduced when other persons purport to act 
under the orders of a servant of the Crown. 
Therefore, persons other than servants of the 
Crown have to establish either that they acted 
under the orders of a servant of the Crown for 
the purpose of maintaining or restoring order (in 
which case no question of good faith arises) or, 
that they purported to act for that purpose under 
such orders in good faith. If they can establish 
that they actually acted for the purpose specified, 
then no question of good faith arises, but if they 
are unable to establish that, then they can only be 
absolved if they show that they purported to act 
under the requisite orders for that purpose in good 
faith. ( Bose and Sett, JJ.) ShankArrao v. 
Shambihari. I.L.R. (1949) Nag. 560=5 D.L. 
R. (Nag.) 6. 

—-S. 4 — Suit filed before Act—If automa¬ 

tically discharged—Subsequent sanction of Proz'in- 
cial Government—Effect of. 

If a suit has been instituted before the passing 
of the C.P. and Berar Maintenance and Resto¬ 
ration of Order and Collection of Fines (Indem¬ 
nity) Act, the Court would be unable to proceed 
with it because S. 4 leaves the Court no discretion. 
The Act itself discharges the suit. It is not the 
Court which puts an end to the suit by the order 
but the Act which operates automatically as a 
guillotine. So long as the suit continues, it is a 
previously instituted suit within the meaning of 
the Act and it would not cease to be that simply 
because the Provincial Government accorded sub¬ 
sequent sanction. The only power conferred on 
the Provincial Government is to afford previous 
sanction to the institution of a suit and not to con¬ 
done proceedings already instituted or to give its 
sanction retrospective effect. ( Bose and Sen, JJ.) 
Shankar Rao v. Shambihari. I.L.R. ( 1949 ) 
Nag. 560=5 D.L.R. (Nag.) 6. 

CENTRAL PROVINCES (AND BERAR) 
MAINTENANCE OF PUBLIC ORDER 
ACT (XV OF 1946)— Whether ultra vires— 
Provincial Legislature—Government of India Act. 
Sell. VII, List II, Entry No. 1. 

The Central Provinces and Berar Maintenance 
of Public Order Act, 1946, is intro vires the Pro¬ 
vincial Legislature and is not repugnant to the 
Trade Unions Act or the Trade Disputes Act. 

The pith and substance of the Act is preventive 
detention for reasons connected with the main¬ 
tenance of public order and not industrial and 
labour disputes. The Act has for its purpose the 
maintenance of public order and though inciden¬ 
tally it 'touches upon the subject of strikes and 
trade disputes, it docs so merely because strikes 
promoted solely for the sake of causing unrest 
anioung workmen lead directly or indirectly to a 
subversion of public order. Since the entire 
subject of the Act fals within Entry No. 1 of 
List IT of the Seventh of the Constitution Act no 
question of repugnancy either directly or indirectly 
arises. No sanction of the Governor-General was 
necessary because all the powers for the enactment 
of the Act are to be found in the Provincial 
Legislative List and it is not necessary to go to* 


6 57 


CIVIL, CRIMINAL AND REVENUE. 


C. P. & (BER.) MAINT. OF REB. ORD. 
ACT (1946), S. 2. 

the Concurrent Legislative List at all. As the 
pith and substance of the Act falls fully within the 
Provincial Legislative List, it does not matter if 
it incidentally touches some matters included in 
the first and the third list. (Bose and Hidaya¬ 
tullah, JJ.) Om PrAkash Mehta v. Emperor. 

I.L.R. (1947) Nag. 579=A.I.R. 1948 Nag. 
199=49 Cr.L.T. 230=1947 NT T 


-S. 2 —Order of detention by Provincial 

Government — Validity — Presumption — Cr. P. 


6 5 B 

C. P. M.-L. ACT (1934), S. 9. 

institutes a suit in a Court in the Province and 
thereby submits to the jurisdiction of the Court 
in the Province, he cannot be heard to repudiate 
the mode in which the authority of Court is exer- 
cised according to the law of the Province. 
(Niyogtand Sen, //.) Pyarelalsa v. Champa- 
lal. I.L.R. (1947) Nag. 131=228 I C 457— 

Zl S ag - ^ UL) 46=1947 N - L 'J- 385 =A.I.r 7 
1947 Nag. 201. 


Code, S. 491. 

S. 2 (1) of the C. P. and Berar Maintenance 
of Public Order Act invests the Provincial Gov¬ 
ernment with the power to make orders of deten¬ 
tion. If therefore an order of detention purports 
to have been made by the Provincial Government 
and is valid on the face of it and the detenu 
does not show that the authorit 3 ' which made the 
order is not the authority invested with the 
requisite powers under the Act, in summary pro- 
ceedings under S. 491, Cr. P. Code, where the 
burden is on the detenu it is not permissible for 
the Court to presume that the order is invalid. 
(Bose and Hidayatullah, JJ.) Om Prakash 
Mehta v. Emperor. I.L.R. (1947) Na«- 579 

Nag * 199=49 Cr.L.T. 230=1947 

iN .L.J . 326. 


7 S - ^—Order of detention on basis of past 
acts—Legality. 

Under S. 2 of the C. P. and Berar Main¬ 
tenance of Public Order Act, detention cannot be 
ordered on the basis of past actions. The section 
uses the words "is acting”. That imports con¬ 
tinuity of action sustained on and after the 
passing of the Act. It is not enough that the 
person concerned should have acted in the past. 
1 here must be material to indicate that he con- 
tinued so to act after the Act was passed and 
tnat, but for his apprehension, he would be likelv 
to go on doing so. (Bose and Hidayatullah, JJ.) 

nozt7\ P]R x? ASH v ' Emperor. I.L.R. 

(1947) Nag. 579=A.I.R. 1948 Nag. 199=49 

Cr.L.J. 230=1947 N.L.J. 326. 

PR OVINCES MONEY-LEN- 

DERS ACT (XIII OF 1934)— Applicability- 
Pending litigation. 

The C. P. Money-Lenders Act is clearly ret¬ 
rospective, except for Ss. 3, 4, S, 6 and 7 and 
the retrospective provisions must be applied to 
pending litigation in the absence of anything to 
show that they were not intended to be so applied. 
(Pollock and Hidayatullah, JJ.) Shantabai v 
Narayanarao. I.L.R. (1948) Nag 290= A t' 
R. 1949 Nag. 81=1949 N.L.J. 212. 

~ -Ss. 3 and 7 (b) and (c)— Applicability— 

Non-resident foreigner—Liability to penalties— 
Suit by foreigner m Court of Province—Effect of 
'—Submission to jurisdiction. 

The C. P. Money-Lenders Act does not af- 

iect money-lenders residing outside the limits of 

L r0V T c f- £ uch money-lenders are therefore 

the ^“ nd hy . f' 3 ° f the Act - Particularly in 

evL tter of furmshln ? accounts to the debtors 
every year; nor can the pe naIties prescribed by 

forehmo 1 be lm P° sed on non-resident 

reigners. But when a foreign money-lender 

• Q. D.—42 


Ss. 7 and 8— Power of Court to re-open 
accounts—Repayments by debtor appropriated by 
creditor towards interest—Creditor not furnishing 
accounts for certain periods—Exclusion of such 
periods in computing interest—Dutv of Court 
In order to give effect to the profusions of s! 7 
(c) of the C. P. Money-Lenders Act the Court 
is entitled to re-open the accounts to the limited 
extent indicated in that section. No express words 
are necessary to give the power to re-open ac¬ 
counts as the operation involved in computing the 
interest due on the loan requires the Court to 
traverse the entire period from the date of the 
loan or the date of the Act, whichever is later 
provided of course that the proviso to S. 8 is ap¬ 
plicable to the loan if the loan was given prior 
to the date on which the Act came into force, and 
to exclude such period or periods during which 
accounts were not furnished. The action of the 
parties is immaterial because the duty is laid on 
the Court to give effect to the Act. Once these 
periods are excluded, any repayment even if ex¬ 
pressly made towards interest would go first to¬ 
wards the reduction of such interest "as may be 
due and next towards the reduction of the princi¬ 
pal sum regard being had to the circumstances of 
th e case The word “due" in S. 7 (c) is connect¬ 
ed with the phrase "upon the loan” which follows 
it and shows that the Court has to compute the 
> amount of interest for the whole period, making 
j aI, °wance for repayments and excluding from cal 
I culation such period or periods as are hit by S. 7 
(c). (Grille, C.J. and Hidayatullah, J.) Tulst 

ram Seth v. Badriprasad. I L R d945n w 
203=A.I.R. 1949 Nag. 31=1948 NLJ 

——S. 7, Proviso Scope and effect-Credi- 
tor filing statements of accounts in substantial 

m„ce with law-Sufficiency-Omission to 

comply with strict letter of the law—If fatal 
In view of the proviso to S. 7 of t he C P 
Money-Lenders Act a creditor who carries'out 
the spirit of the law by filing complete state¬ 
ments of accounts before the Debt Conciliation 
Board must be held to have complied with he 

requirements, though he has not a?ted accordin' 

,, ! he p St I‘ Ct Ctter ° f the law - (Niyogi and Sen 
^^ relalsa v - ChAmpalaL. I.L R (1947V 
Nag. 131=228 I.C. 457=1947 Nag nj„ 

=1947 N.L.J. 38S=A.I.R 1947 Nag. 20L 46 

-S- 9—Decree on account of arrears nf 
interest If ^eludes interest after decree ° f 

that’ a dlrril 6 C ‘ P * Mone >’- Lender s Act means 
that a decree on account of arrears of interest 

cannot include interest for any period after the 

decree but will include interest for any period un 

^ A he r a A te ° f the decree * (Pollock, J.) Sardar P 

x pA T DH T URAM v - Gendlal. 227 I C 176— 
1946 N.L.J. 364= A .TP iqaa xt ' /b ~~ 
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C. P. M.-L. ACT (1934), S. 11. 

-S. 9 —Intention and scope of—Balance of 

principal—How to be arrived at. 

S. 9 of the C. P. Money-Lenders Act was in¬ 
tended to incorjKjrate the ordinary law of damdu- 
pat and the section means that as the time of the 
passing of the decree the Court must find out the 
sum due as principal. In doing this the Court 
must ordinarily take into account any repayment 
of the principal sum and find out the balance of 
the principal due on that date. ( Pollock and Hi- 
dayatullah, JJ .) Amarsingh Gajjan Singh v. 
Ram Dayal Tulsiram. I.L.R. (1948) Nag. 
853=A.I.R. 1949 Nag. 195=1948 N.L.J. 277. 

-S. 11— Applicability—Amount in respect 

of which certificate is issued under S . 13 (3), 
Debt Conciliation Act—Application for instal¬ 
ments—If competent. 

If a Deputy Commissioner being unable to re¬ 
cover the sum settled by the Debt Conciliation 
Board issues a certificate under S. 13 (3) of the 
C. P. Debt Conciliation Act, that sum is recover¬ 
able under S. 13 (4) of that Act as if a decree , 
of a Civil Court has then been passed. S. 13 (4) 
does not introduce a fiction nor docs it create a 
decree. It merely prescribes a procedure by 
which the amount due is to be recovered. The 
procedure is the same as applies in the case of a 
Civil Court’s decree. It follows therefore, that 
an application by the judgment-debtor for instal¬ 
ments in respect of that amount is incompetent 
under S. 11 of the C. P. Money-Lenders Act. 
This section cannot apply for two reasons. The 
first is that it applies only in respect of “any 
decree passed against him”. No decree is passed 
in this case, nor is any decree deemed to have j 
been passed. The second is that the section does I 
not apply in the executing Court. {Bose, J.) 
Dilu Singh v. Thakur Tek Singh. I.L.R. 1 
(1946) Nag. 821=226 I.C. 436=1946 Nag. 
(Rul. ) 243=1946 N.L.J. 445=A.I.R. 1946 j 

Nag. 371. I 

-S. 11— Applicability—Mortgage executed 

prior to Act. 

S. 11 of the C. P. Money-Lenders Act, as the 
law stands to-day, applies to mortgage trans¬ 
actions entered into prior to the 1st April, 1935, | 
the date of commencement of the Act, to the same | 
extent as it does to unsecured loans of an ante¬ 
rior date, and it is not limited to transactions 
which took place after that date. ( Mudholkar , 

J.) Ramjiyawan v. Shrikrishna. 5 D.L.R. 1 
(Nag.) 181=1950 N.L.J. 370. ; 

- —S. 11— Application for instalments after 

passing of final decree—If lies. 

S. 11 of the C. P. Money-Lenders Act has 
no application once a final decree for sale on a 
mortgage has been passed, and an application for 
instalments does not, therefore, lie thereafter. I 
{Bose, J.) Rajaram Kontu v. Seth Rishabha : 
Kumar. I.L.R. (1947) Nag. 470=A.I.R. i 
1948 Nag. 180=1947 N.L.J. 391. 

-S. 11 —Nature of proceedings — Applica¬ 
tion for instalments dismissed for default—Second 
application, if maintainable—Remedy of judg¬ 
ment-debtor — C. P. Code, S. 141 and O. 9, R. 9. 

The proceedings under S. 11 of the C. P. 
Money-Lenders Act are not, strictly speaking, exe- 


C. P. MUN. ACT (1922), S. 3. 

cution proceedings, but as they have to be treated 
as proceedings under S. 47, C. P. Code, and as 
the order passed therein is to be deemed as an 
order under S. 47 and appealable as such, the 
provisions of O. 9 of the Code must, therefore, 
come into play. Where, therefore, an application 
for instalments under S. 11 of the C. P. Money- 
Lenders Act was dismissed for default, a second 
application based on the same identical allegations 
is barred by the provisions of O. 9, R. 9, C. P. 
Code. The only remedy of the judgment-debtor 
is to apply for setting aside the dismissal under 
O. 9, R. 9 read with S. 141, C. P. Code. The 
proceedings under S. 11 of the C. P. Money- 
Lenders Act are, undoubtedly, in the nature of 
original proceedings, which must attract the pro¬ 
visions of S. 141, C. P. Code. {Shevde, J.) 
Thandaram Manwa v. Kashiprasad. A.I.R. 
1948 Nag. 350. 

-S. 11 —Order for instalments after pas¬ 
sing of final decree—Whether can be passed — 

C. P. Code, O. 34, R. 5. 

An order directing payment by instalments can 
be passed under S. 11 of the C. P. and Berar 
Money-Lenders Act even after the passing of a 
final decree for sale under O. 34, R. 5, C. P. 
Code. When a final decree is passed, it continues 
to be a decree for the payment of a sum of 
money or for the payment of an amount found 
due. 1942 N.L.J. 150, overruled. {Hemeon, 
Hidayatullah and Mudholkar, JJ.) RukhmAni- 
bai v. Mahendralal. I.L.R. (1949) Nag. 182 
=1949 N.L.T. 113=A.I.R. 1949 Nag. 174=4 

D. L.R. (Nag.) 49 (F.B.). 

-S. 11 —Order terminating scheme under S. 

13 (3), Relief of Indebtedness* Act — Recovery of 
amount remaining due—Order for instalments— 
Power of executing Court. 

The provisions of S. 11, C. P. Money-Len¬ 
ders Act do not apply to the recovery of the 
amount remaining due on the termination of the 
scheme framed by D. R. Court by the Deputy 
Commissioner under S. 13 (3), Relief of In¬ 
debtedness Act and the Executing Court has, there¬ 
fore, no power to grant instalments. I.L.R. 
(1946) Nag. 821, appl. ( Mudholkar , /.) 
Tagannath v. Gulabsingh. I.L.R. (1949) 
Nag. 981=5 D.L.R. (Nag.) 57=A.I.R. 1950 
Nag. 115=1949 N.L.J. 588. 

C. P. MUNICIPALITIES ACT (II OF 

1922), Bye-laws— Notice of meeting sent within 
time but not received three days before meeting— 
Irregularity, if curable. See Central Provinces 
Municipalities Act, S. 26. 1946 N.L.J. 227. 

- S. 3 (a) — “Building”—If includes com¬ 
pound wall. 

A compound wall is certainly an enclosure and 
would thus come under the definition of ''build- 
ing” in S. 3 {a) of the C. P. Municipalities 
Act. {Bambaivale.) Kedia Ginning Factory 
and Oil Mill v. Municipal Committee, 
Khamgaon. 1949 N.L.J. 610. 

-Ss. 3 and 103—“ Building ”— If includes 

wall—Person reconstructing dilapidated tvall 
without Municipal Committee's permission—If 
can be proceeded against under S. 103. 

A wall is not included in the definition of a 

building in S. 3 (a), C. P. Municipalities Act, 
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C. P. MUN. ACT (1922), S. 4. 

and the reconstruction of a dilapidated or a bro¬ 
ken wall cannot be regarded as an alteration to or 
enlargement of a building. No action can there¬ 
fore be taken under S. 103 of the Act against a 
person for reconstruction of the wall without the 
Municipal Committee’s permission. ( Dastur .) 
Harakchand v. Municipal Committee, Bala- 
pur. 1950 N.L.J. 524. 

■S. 4 —“Good faith—Meaning of — Stand¬ 
ard of Care. 

A thing must be held to be done in good faith, 
when it is in fact done honestly, whether it is 
done negligently or not The standard of care 
is that of a man of ordinary prudence, and is 
not higher than that of a trustee under S. 15 of 
the Trust Act. (Sen, J.) Nemichand v. Com¬ 
missioner, Nagpur Division, Nagpur I L R 
(1947) Nag. 256=228 I.C. 525=A.I.R. 1948 
Nag. 24=1947 Nag. (Rul.) 55=1947 N.L.J. 

^ol. 

—--S. 10 -—Rules framed under R. 9 (1) (i) 

—“Duly qualified elector”—Meaning of. 

“A duly qualified elector” in R. 9 (1) (i) of 
the rules framed under S. 10 of the C. P. and 
Berar Municipalities Act, can only mean a per¬ 
son entitled to vote and elect a candidate in the 
constitutency in which he is an elector. As each 
elector has only one vote and can only vote in 
one constituency under the Act, it follows that 
he cannot be a “duly qualified elector” except in 
the ward or constituency in which he is entitled 
to vote. It follows, therefore, that the proposer 
and seconder of a candidate must be electors in 
the ward in which the candidate is seeking elec¬ 
tion, and it is not enough if they are electors from 
other wards in the same municipality. ( Bose , 
/iocAN ^endalal v ' Lakshm i Kant. I.L.R. 
4 19 t°t 340 = A - LR - !950 Nag. 109=1950 

7 S. 14 (3 )—Nomination of same person 

in respect of two constituencvs—Validity-Subse¬ 
quent withdrawal of nomination paper in respect 
of one of them on date of scrutiny—Effect of. 

The nomination of a person in respect of two 
constituencies contravenes the provisions of 
S. 14 (3) of the C. P. and Berar Municipali¬ 
ties Act. The material date for determination 
of the question if a candidate was duly nomi¬ 
nated, is the date of nomination and not the date 
of scrutiny. Any invalidity or lacuna in his nomi¬ 
nation paper or in nomination cannot be legalised 
or rectified by a subsequent act of the candidate 
on the date of scrutiny. The object of the scru¬ 
tiny is to see whether the nomination was valid on 
the date on which it was made. The date with 
reference to which the question of eligibility of a 
candidate is to be determined is the date fixed 
for the nomination, and if on that date a candi¬ 
date is not eligible, his nomination paper must be 
rejected. The candidate has to make his choice 
in respect of his constituency on or before the 
date fixed for filing the nomination papers. The 
choice cannot be deferred till the date of scra¬ 
wny- (Sen, J.) Nandkishore v. Lalti. I.L. 

(1950) Nag. 975=5 D.L.R. (Nag.) 187= 
A.I.R. 1950 Nag. 195. 

S. 14 (3 )—Scope of—Candidature of 
same person for two wards—If prohibited. 


C. P. MUN. ACT (1922), S. 23. 

The language of S. 14 (3). of the C. P. and 
Berar Municipalities Act is plain and means that 
a person is entitled to contest an election from 
one constituency only—that constituency may be 
a ward or a special constituency. He cannot be 
a candidate for two wards, nor can he be a candi¬ 
date for two special constituencies. Similarly, he 
cannot be a candidate for a ward and a special 
constituency. (Sen, J.) Nandkishore v. Lalti 
I.L.R. (1950) Nag. 975=5 D.L.R. (Nag.) 
187=A.I.R. 1950 Nag. 195. 

—- Ss. 16 (3) and 21— Scope—Resignation 

of member—When takes effect. 

S. 16 of the C. P. Municipalities Act merely 
regulates the normal term of office of a member 
of a committee, and all that it says is that even 
if the term should happen to expire in any parti¬ 
cular case the member in question will neverthe¬ 
less continue in office until his successor is ap¬ 
pointed and notified. It has nothing to do with 
cessation of membership by other means. S. 16 
(3). °f. the Act does not govern S. 21. That 
section indicates that the resignation of a member 
of a committee becomes valid from the moment 
Rres *dent accepts it. No qualification is 
placed upon that and accordingly the resignation 
takes effect from the date of the acceptance. 
(Rose, J.) Model Industries, Dayalbag v 
Rambhau Narayan. I.L.R. (1946) Nae 73— 
1946 N.L.J. 227=A.I.R. 1946 Nag. 152.' 

: S - r 2 °- A —Powers of High Court-Dis¬ 
cretion of Judge under R. 18 of C. P. Municipal 
Electoral Rules—Interference. 

Under R. 18 of C. P. Municipal Electoral 
Rules, the Judge has a discretion if an election 
is declared void under R. 17 either to declare 
that a casual vacancy has been created or that the 
petitioner or any other candidate has been duly 
elected. It is not open to the High Court sitting 
in revision under S. 20-A, C. P. and Berar 
Municipalities Act to question the discretion exer¬ 
cised by the Judge in accordance with R. 18. 
(Sen. J.) Nandkishore v. Lalti I L R 

Ry&.’ir D - l - r - (■'"•sWJ: 

---S. 20-A (2 )—Enquiry into election peti - 

tion—Power of Additional District Judge not 
specially empowered by Provincial Government. 

The words “specially empowered by the Pro¬ 
vincial Government in this behalf” in S. 20-A 
(2), C. P. and Berar Municipalities Act, qualifv 
not only “a Civil Judge” but also “the District 
Judge or Additional District Judge”. That is to 
say, neither a District Judge nor an Additional 
IJistrict Judge can enquire into an election peti- 
tmn unless he has been specially empowered in that 
behalf. (Kaushalendra Rao, J.) Purshottam 

v G V. Pandit. 1950 N.L.I. 520= 
A.I.R. 19^0 Nag. 212. 

“7 ^ s ,* 2 * anc ^ 16 (3)—Scope—Resignation 

of member—When takes effect. See C. P. 
Muniotalities Act, Ss. 16 (3) and 21. 1946 
JN • l • J • Z27 • 

T 22 — Applicability—Decision of elec¬ 

tion tribunal declaring election invalid, set aside 
on appeal — If creates temporary vacancy — Trans¬ 
action of municipal business — Section, if can be 
used to cure irregularity. 
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C P MUN. ACT (1922), S. 23. 

The decision of the election tribunal declaring 
the election of a member of a municipal committee 
to be invalid creates a temporary vacancy on the 
committee, although it is set aside on appeal. 
The balance of advantage unquestionably lies in 
treating the decision of the tribunal as good and 
effective for purposes of transacting municipal 
business so long as it enures, and in using S. 23 
of the C. P. Municipalities Act for curing irre¬ 
gularities should the decision be varied in appeal. 

(Bose, J.) Model Industries, Dayalbac v. 
Rambhau Narayan. I.L.R. (1946) Nag. 73= 
1046 N.L.J. 227—A.I.R. 1946 Nag. 152. 

-S. 23— Irregularity — Prejudice — Burden 

of proof. 

Under S. 23 of the C. P. Municipalities Act, 
an irregularity is not to be treated as fatal unles> 
it has occasioned prejudice. The burden of esta¬ 
blishing prejudice is on the person seeking to 
vitiate the irregular proceedings. It must be 
pleaded, particulars must be furnished and it 
must be proved. (Bose, J.) Model Indus¬ 
tries, Dayalbac v. Rambhau Narayan. I.L. 
R. (1946) Nag. 73=1946 N.L.T. 227— A.T.R. 
1946 Nag. 152. 

-S. 23 — Notice of meeting sent within time 

hut not received three days before meeting — Irre¬ 
gularity, if curable. 

Where a bye-law framed by the municipal 
committee requires that a notice of meeting 
should be sent to each member not less than three 
days before the date thereof, and the notice is 
sent in time, no question of illegality can arise 
on the score that the notice was not received 
three clear days before the meeting. All that 
the bye-law requires is that the notice shall be 
“sent” that is to say, despatched, not less than 
three days before the meeting. At best, this 
would be a curable irregularity under S. 23 of 
the C. P. Municipalities Act. (Bose, J.) Model 
Industries, Dayalbac v. Rambhau Narayan. 
T.L.R. (1946) Nag. 73=1946 N.L.J. 227=A. 
T.R. 1946 Nag. 152. 

- S. 25 — Rules, R. 2 (iii)— Scope and effect 

°f—Powers of Government to frame rules as re¬ 
gards right of appeal—Appeal by Municipal Com¬ 
mittee—If barred or prohibited. 

R. 2 (iii) of the rules framed under S. 25 
of the C. P. Municipalities Act gives a right 
of appeal In the Commissioner. The right to 
appeal is not restricted to an employee; it does 
not prohibit an appeal at the instance of the 
Municipal Committee, if it is dissatisfied with the 
decision of the Deputy Commissioner. The rule, 
though in^wide terms, can be justified by the terms 
of S. 17a of the Act which confers wide powers 
on the Provincial Government as regards the * 
right of appeal. (Sen, J.) Nemichand 7 '. Com- I 
missionf.r, Nagpur Division, Nagpur I I R 
(1947) Nag. 256=228 T.C. 525=A.T.R. 1048 
Nag. 24=1947 Nag. (Rul.) 55=1947 X f I 
281. 

-S. 25 — Rules under— R. 3— Scope—If ultra '■ 

vires. j 

S. 25 (7) of the C. P. Municipalities Act 
does not confer uj>on the Provincial Government 
anv power to frame rules about the filing of 


C. P. MUN. ACT (1922), S. 58. 


revision applications. R. 3 of the rules framed 
under S. 25, in so far as it provides for a revi¬ 
sion is in excess of the rule making power and 
is therefore to that extent ultra vires. (Sen, J.) 
Nemichand 7*. Commissioner, Nagpur Division, 
Nagpur. I.L.R. ( 1947) Nag. 256=228 I. C. 
525=1947 Nag. (Rul.) 55=A.I.R. 1948 


Nag. 

24=1947 N.L.J. 281. 

-S. 48— Scope—Act of Municipal Com¬ 
mittee prohibited by law. 

S. 48 of the C. P. Municipalities Act comes 
into play only when tlie act of the Municipal 
Committee is done or purported to be done under 
that Act. If its action is something which is 
prohibited by law, and so wholly beyond its juris¬ 
diction, the section does not apply. (Bose, A. 
C.J. and Mudholkar, J.) Secretary, Municipal 
Committee, Karan i a v. New East India Press 
Co., Ltd., Bombay. I.L.R. (1948) Nag. 971= 
1948 N.L.J. 541=A.I.R. 1949 Nag. 215=4 D. 

L. R. (Nag.) 1. 

-S. 57 (2) and (4 )—Order superseding 

municipal committee for certain period—If may 
be amended extending that period—Power of 
State government — C. P. General Clauses Act , 
S. 20. 


Neither S. 57, C. P. Municipalities Act, nor 
S. 20, C. P. General Clauses Act, empowers the- 
State government to amend its original order of 
supersession of a municipal committee for a cer¬ 
tain period under S. 57 (2), C. P. Municipalities 
Act, by extending that period. The necessary 
I conditions for supersession of a municipal com¬ 
mittee are (a) the existence of the committee 
and ( b ) its incompetence, etc. After the^ 
supersession of the municipal committee these 
two conditions cease to exist, and therefore it 
would not be within the competence of the go¬ 
vernment to amend their previous order. The- 
State government are bound to reconstitute the 
municipal committee under S. 57 (4), C. P. 
Municipalities Act, after the expiry of the period 
specified in the original order of supersession. 
(Mudholkar, J.) Gopal Jairam v. State of 
Madhya Pradesh. 5 D.L.R. (Nag.) 206= 
1950 N.L.J. 509. 

-Ss. 58 (as amended) and 83 (1)— 

Order passed on merits on appeal—Revision to 
Financial Commissioner’s Court—If lies. 

No revision application lies to the Financial 
-Commissioner’s Court against an order passed on 
the merits in appeal under S. 83 (1) of the C. 
P. Municipalities Act. The amendment of S. 58 
of the Act in 1947 docs not alter the position in 
respect of this matter. The provisions of S. 84 
(3) of the Act limit by specific provision the very 
wide powers conferred by the amended S. 58 of 
the Act on the Provincial Government (by dele¬ 
gation on the Financial Commissioner), in matters 
relating to objection to municipal assessments, 
taxation, etc. The words "in any other manner” 
occurring in S. 84 (3) of the Act are of consi¬ 
derable significance. The scheme for deciding 
objections to municipal assessments provides (cl. 
(2) of S. 83 of the Act) that the officer hearing 
the appeal may in certain circumstances refer any 
doubtful point of substance arising in the appeal' 
to the High Court for decision. This clearly is 
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C. P. MUN. ACT (1922), S. 66. 


| - V-✓ J ~ • w w . 

the in which the legislature intended ' tullah v. Civil Station Sub-Committee 

that these disputes should be finally resolved. It Nagpur. I.L.R. (1950) Nag. 371z=A I r' 

is manifestly impossible to reconcile any procedure 1950 Nag. 223=5 D.L.R (Nao- ) pi=19Sn \t 

m revision under S. 58 of the Act with the man- L.J. 271. * “ 

ner laid down for the final decision of the appeal _ q cc /i\ /.\ a • , . , 

A .to 

nty is vested with discretion to seek guidance from Aarimltnrai i • . • 

the High Court. A power to revise an appellate limits of Nagpur are habfe 'to he ^ nninici P aI 
order, in such circumstances, would be entirely pertv-tax under ^ ^ n m to pro- 

UlogicaL [1942 N.L.J 221, fol ] (Jayaratnof ; MuniapaHtiesAct.' “wiSg^C J art HVa*' 

F.C.) Bata Shoe Co., Ltd. v. Municipal Com- tullah M r 1MD , T n,A t ’ an i Htdaya- 

mitiee Jubbulpore. 1948 N.L.J. 586. ‘ Municipal C«m“ Nagpur^? L R “n 

--“ S j. 66 —Rules framed under R. 1— Crude Nag. 305=229 I.C. 564=1947 Nao- ' CRu\ \ 

Oil and diesel oil—Liability to octroi dutv. A.T.R 1Q4S Moo- 20—m ^ at S ^ L1 .:) ^l — 


oil and diesel oil—Liability to octroi duty. 

Both crude oil and diesel oil, which is produced 


A.I.R. 1948 Nag. 38=1947 N L-L 216. " = 

„ 66 , ( 1 .L ( , a )-df se A s, ! ,ent °f ^Perty 


from crude oil, are petroTeum\vithinthe me^anng LLSZiueof ° f pr ° P ‘ rty 

of R. 1 of the rules framed under the MunicL flease-IfmalbefJeni' hy -, asse J see md er 

pahties Act and are therefore not liable to assess- /„ assesstor the nronerK- c ° mideratxon A 
ment of octroi tax. ( Pollock, 7.) Burma Shell S 66 m (ft ! property tax imposed under 

Oil Storage and Distributing Co. v. Munici- the value of tie t lC i ?' Fi Municipalities Act, 

PAL Committee, Jubbulpore. I.L.R. (1948) rnder a lease rnm r bnd be,d by the assessee 

N f . 581=1948 N.L.J. «4=A.,.R. Nag. (ST” >TM± ” l “ 


IHO. Cr/ , nnm "7 - ^ J.) 1 V 1 UNTE V 

0 Secretary, Municipal Committee, Nagpur ? 

- - : S. 66 (1)— . Nagpur Civil Station Sub- P LR - 470=A.I.R. 1949 Nag. 152=1947'v 

Committee Assessment Rules , R. 3—. Building not L -J. 602. ' 

ordinarily) lpf — T/nUmttn*, o-f * 


j. V. --it, o- uuiiuing ?IU[ 

ordinarily let—Valuation of each building , 

bied Slip nnrf. cAiYmi/vi/J44* n t am si r* A 1 a /• 


fi* Worn* stirrounding grounds—Alteration of ^ (1) ( /> and ? xcise Sal ‘ Act (I 

assessment. Alteration or of 1944)—Lezjj, 0 / or(rot duty on tobacco by 

a ~ , n „ „ .. .. we Municipality // contrary to provisions of the 

O. P. Municipalities Act, draws a ,' xCl i e and —Government of India Act 

distinction between buildings and lands by refer- 0935), Sj. 143, 292 and Sch. VII—List I Entry 

Tm a 1° , them se P arateI y- This distinction is, 45 and List } l > Entry 49. 

? ad ? father clear in R. 3 of the Rules framed! , The question was whether the levy of octroi 
by the Provincial Government under S. 71 of the <}uty by ^ Municipality on tobacco under S. 66 

to buildings and lands situate l 1 ) (*) °f.the Central Provinces Municipalities 

thin the limits of Civil Station Sub-Committee, ^ ct be f° r e it was made into bidis conflicts with 

iNagpur. Under the Rule there is one uniform the legislative power of the centre in the matter 

sis for determining the assessment on lands, °f imposition of excise duty. 

W?c f A y . ar ^ ? rdinaril y let or not, while the Held, the octroi duty as levied by the Munici- 

Dasis tor determining the assessment on buildings P al *ty on tobacco under S. 66 (1) ( e ) of Hip 

depends upon whether they are ordinarily let Cen tral Provinces Municipalities Act comes 
A n0t - j- — I within the exact wording of Entry 49 of List TT 

to the annual letting value of the seventh Schedule to the Government of 

Of a bmidmg which is not ordinarily let out is to Mia Act. Such levy remains unaffected to 

?L d f f by - first ascertaining the estimated reason of S. 292 of the Government of Indil 
of constructing a similar building, deducting Act. There is nothing in Excise and Salt Art 
therefrom a reasonable amount on account of I to make its provisions contra^ to the provisions 
depreciation and adding thereto the estimated of S. 66 (1) (e) of the Cental Provinces M. n? 

The^nT Vu °J,’ tbe l and as an . 0CCU Pied site, cipalities Act or to the levy of the octroi dntv 
The word land m this connection means only under the same. 

the land on which the building stands and not Excise duty is a tax on manufactured 
the land surrounding the building. Therefore, a Octroi duty is a tax levied on the entrv 
uilding (not ordinarily let) and the land on within a particular area. Under the Excis^A*^ 
which it actually stands are to be valued in one tobacco becomes excisable goods within th 6 Act ’ 
2j r h "V he surrounding lands or grounds in >ng of Item 9 in the Schedule. Therefore 
to he i T i surroundm g lands or grounds have comes subject to excise duty when it re/rhe* th" 
ana be t . va ued ln he ’T ,a , nne . r P rov 'ded by R. 3 (2) stage of manufacture mentioned fn ll I? 6 
shn Z gr T an , nUaI [ ettl L g value of such ,ands Schedule to the Excise Act Even Wn ° f . e 
°f, d . deemed *» be th e gross annual rental converted into bidis or any other ’ S 

at { which they may be reasonably expected to be tioned in the entry, it has become excisable goo^ 

whh 3 l (4 t- ° f t !3 G Assessment R “les deals only duty is therefore notin conflict^fth 7 SUC r 
y ith valuation and not assessment. Thus while an imoost on th* W th , the l ey y of 

the valuation cannot be altered for five years the certain area Tt i c ^ °* tbe go , ods w ithin a 

assessment can be. There is no provision in the topis? of ax t0 j. think that a "y 

^enronStdTi^ & t ^ £g 
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C. P. MUN. ACT (1922), S. 66. C. P. MUN. ACT (1922), S. 66. 


Mukherjca and Das, JJ.) Ram Krishna 
Ramnath v. Secretary, Municipal Committee, 
Kaniptee. 1950 S.C.R. 15=1950 R.L.W. 109= ■ 
5 D.L.R. (S.C.) 1=A.I.R. 1950 S.C. 11= 
(1950) S.C.J. 148. 

- S. 66 (1) (e) —Notification by Provincial 

Government—Levy of octroi duty by Municipal 
Committee on tobacco imported within municipal 
limits — Validity—Excise duty imposed on tobacco 
by Central Government under Central Excises and 
Salt Act—Double taxation of assessce. | 

An octroi duty levied by a Municipal Committee ; 
under a notification issued by the Provincial Go- j 
vernment under S. 66 (1) (r ) of the Central 
Provinces Municipalities Act on tobacco imported , 
into municipal limits for sale, consumption or use j 
within those limits, falls within the ambit of Item 
49 of List II to the 7th Schedule of the Consti- ( 
tution Act, and is prima facie valid. It is not 1 
rendered invalid by the mere fact than an excise ! 
duty has been imposed on tobacco by the Centra! 
Government under the Central Excise and Salt 
Act and the assesvee is in consequence taxed 
twice. The Central Act taxes the manufacture 


or production of tobacco. The Provincial Law 
does not touch that. It taxes something quite 
different, namely: the import of the produced or 
manufactured article into a certain area for sale, 
use or consumption there. It is true that both 
tax the same commodity but they do so at differ¬ 
ent stages and there is no overlapping in law be¬ 
cause the taxes are “separate and distinct imposts.” 

Even if the assessce is a manufacturer who has 
already paid excise duty on the tolvacco, he is 
liable to the octroi duty because he imports it for 
a particular purpose and not because he manufac¬ 
tures the commoditv. 

If the power is validly exercised there is no 

limit in law to the number of times a commoditv 

• 

may he taxed, whether by the same or by differ¬ 
ent authorities. (1942) F.C.R. 90, applied. 
(1945) F.C.R. 179, referred to. (Pose and 
Sen, JJ.) Ram Krishna Ramnath v. Muni¬ 
cipal Committee, Kamptke. I. L. R. (1949) 
Nag. 544=1950 N.L.T. 175. 

-Ss. 66 (1) (e), 71, 76 and 85— Rules 

for assessment, collection and refund of octroi 
tax, R. 6 —Assessment of octroi tax—Rovers of 
Municipal Committee—Inclusion of Excise duty 
int 0 price of goods—Whether ultra vires— Juris¬ 
diction of Civil Court. 

Under S. 66 (1) (r) of the C. P. Municipa¬ 
lities Act, a Municipal Committee can impose 
an octroi, on goods brought within the limits of 
the municipality for sale, consumption or use 
within those limits. Under the powers confer¬ 
red by Ss. 71, 76 and 85 of the Act, the Locai 
Government has made rules for assessment, col¬ 
lection and refund of the octroi tax. ’ The 
powers of the Municipal Committee in these 
matters are circumscribed by these Rules. Un¬ 
der R. 6 of the rules framed by the Local Go¬ 
vernment, the price of the goods imported on 
which the Municipal Committee is to assess the 
octroi tax is to be made up of only the cost price 
and the cost of carriage and nothing else. Tf, 
therefore, the Municipal Committee assessees the 



octroi tax after including into the price of the 
goods the amount paid by the importer as Excise 
duty under the Central Excises and Salt Act, 
1944, it acts illegally and ultra vires, and the 
Civil Court has jurisdiction to entertain a suit 
for refund of the tax. 

Primarily the assessment and levy of a tax are 
governed by the common law rights of the sub¬ 
ject and any grievance in that matter falls with¬ 
in the cognizance of Civil Courts under S. 9, 

C. P. Code, and any Special Act which ousts 
the jurisdiction of Civil Courts is to be very strictly 
construed. 35 C. 859; 18 N.L.R. 121; 24 M. 
205; 27 M. 547; I.L.R. (1943) Nag. 525, relied 
upon; 30 N.L.R. 121 (P.C.), referred to. 

( Padliyc, J.) Mesuram Kishunpershad v. 
Municipal Committee, Tubbulpore. I. L. R. 
(1948) Nag. 766=A.I.R. 1949 Nag. 270=4 

D. L.R. (Nag.) 105=1949 N.L.T. 473. 

—-—-—S. 66 (1) (k)— Agricultural lands lying 
within municipal limits of Nagpur—Whether 
liable to be assessed to water-tax. 

Agricultural lands lying within municipal limits 
of Nagpur and already assessed to the land reve¬ 
nue under the C. P. Land Revenue Act are liable 
to be assessed to water-tax under S. 66 (1) ( k) 
of the C. P. Municipalities Act and the bye-laws 
thereunder. ( Niyogi , C.J. and Ilidayatuliah, J.) 
Gan pat Rao Jageshwar v. Secretary, Munici¬ 
pal Committee, Nagpur. I.L.R. (1947) Nag. 
305=220 T.C. 564=1947 Nag. (Rul.) 131=A. 
I.R. 1948 Nag. 38=1947 N.L.T. 216. 

--S. 66 (1) (k )—Land containing well—If 

liable to be assessed with water rate. 

\\ here a piece of land contains a well and by 
reason of that well an increase in value results, 
assessment to water rate can be made taking into 
account the increased value of the land due to the 
well. (Niyogi, C.J. and Hidayatullah, J.) Gan- 
patrao Jageshwar v. Secretary, Municipal 
Committee, Nagpur. T.L.R. (1947) Nag. 305= 
229 I.C. 564=1947 Nag. (Rul.) 131=A.I.R. 
1948 Nag. 38=1947 N.L.T. 216. 

“ 7 S. 66 ( 1 ) (o )—Goods imported into Muni¬ 

cipality for immediate export—Terminal tax— 
Liability for. 

Goods imported into the Nagpur Municipality by 
road with the express purpose of exporting them 
by rail are liable to an import terminal tax. So 
also goods imported bv rail with the express pur¬ 
pose of further and immediate export by rail 
without the goods leaving the station yard. ( Grille, 
C.J. and Puranik, J.) Kashiram v. Municipal 
Committee, Nagpur. T.L.R. (1946) Nag. 99= 
1946 N.L.T. 190= A .I.R. 1946 Nag. 190=228 
I.C. 82=1947 Nag. (Rul.) 35. 

-—S. 66 (1) (o )—Goods Passing through 

municipal limits—Liability to export terminal tax. 

Goods passing through the limits of Wardha 
Municipality by road dispatched from Yeotmal to 
their destination at Nagpur without being un¬ 
loaded or reloaded at Wardha arc liable for an 
export terminal tax. The word “terminar refers 
not to the destination or origin of the goods but 
to the terminii of -the municipal limits. The 
words “export” and ‘‘import” have no special 
meaning but bear the ordinary dictionary meaning. 
These words mean only “taking out of* and 
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C. P. MUN. ACT (1922), S. 67. 

‘‘bringing into”. ( Hidayatullah , Mudholkar and 
Sen, JJ.) Central India Spinning, Weaving 
and Manufacturing Co., Ltd. v. Municipal 
Committee, Wardha. I.L.R. (1950) Nag. 
403=5 D.L.R. (Nag.) 151=A.I.R. 1950 Nag. 
169 (F.B.). 

* S. 67 (5) and (7) — Sanction by Govern¬ 
ment for imposition of tax—Publication in 
Gazette—If necessary—Omission to direct imposi¬ 
tion of tax and to fix date for its coming into 
effect—Effect of. 

If the Municipal Committee is imposing a new 
set of taxes the sanction of the Local Govern¬ 
ment under S. 67 (5) of the Municipalities Act 
is necessary but not publication of the sanction 
in the Gazette. The sanction can be accorded in 
the usual manner. But in that event it will also 
be necessary for Government to direct the impo¬ 
sition of the tax under S. 67 (7) and fix a date 
for the coming into effect of the tax. The latter 
need not find place in the notification because if 
no date is fixed, then the tax comes into operation 
at once. But the other provision cannot he ig¬ 
nored. If the Local Government does not direct 
the imposition of a tax under S. 67 (7), the tax 
cannot come into effect. ( Bose, Ag.C.J. and 
Sen, J.) Municipal Committee, Akoh v 
Samudra. I.L.R. (1949) Nag. 778 


~~ Ss. 71 and 175 (3)— Rules by Local 

Government—Mode of publication—Publication in 
Gazette—If conclusive proof of their Legality — 
C • P. General Clauses Act, S. 22 (2), (3) and 
(5). 

Before a tax can be imposed the procedure 
prescribed by Ss. 66 and 67 of the C. P. Munici¬ 
palities Act must be followed. But as regards 
the making of rules the only Restrictions are the 
onus imposed by S. 22 of the C. P. General 
Clauses Act and S. 175 (3) of the C. P. Munici¬ 
palities Act. S. 175 (3) requires that all rules 
shall be subject to previous publication. No 
particular mode of publication is enjoined, there¬ 
fore S. 22 of C. P. General Clauses Act is 
called into play. S. 22 (3) of this Act does not 
require publication in the Gazette, nor does it 
prescribe any particular mode of publication. On 
the other hand, sub-S. (2) indicates that the 
previous publication may be in different ways and 
leaves that to the discretion of the authority 
making the rule. Sub-S. (5) prescribes that once 
the rule is published in the Gazette it shall be 
conclusive proof that it was duly made. This 
cannot be understood to mean that this will cure 
all defects. If there was complete want of 
authority to tax, or if the tax had been prohibited, 
or if the manner of assessment and collection were 
to be prohibited by the Act or any other law, 
sub-S. (5) would not cure such fundamental 
defects. Sub-S. (5) only extends to the mode 
and manner of making the rule, that is to say, to 
the procedure prescribed for bringing a rule into 
being and not to the power or authority to make 
a rule at all. If the right to make the rule is 
there, then once there is publication in the 
Gazette the Act directs the Courts to regard that 
as conclusive proof that the rules were ‘‘duly” 
*nade. It follows that Courts are prohibited 
from looking into any facts directed to indicate 


C. P. MUN. ACT (1922), S. 83. 

were not. (Bose, Ag.C.J . and Sen, 
J.) Municipal Committee, Akola v. .Samudra 
I.L.R. (1949) Nag. 778. 

-S. 71— Rules framed under, R. 19— If 

ultra vires. 

R. 19 of the Rules published by the Local Gov¬ 
ernment in the Notification, dated 21st March, 
1936, requiring the owner of every bicycle* 
within municipal limits to inform the Secretary 
of the fact of possession within a certain time, 
is not in contravention of S. 72 of the C. P.* 
Municipalities Act, and is not, therefore, ultra 
vires. I.L.R. (1941) Nag. 722, disapproved. 
(Bose, Ag.C.J. and Sen, J .) Municipal Com¬ 
mittee, Akola v. Samudra. I.L.R. (19491 
Nag. 778. 

-Ss. 81 and 66 (1) (a) —Property tax — 

Whether recoverable from occupier. 

Though the property-tax must be assessed on 
the owner under S. 66 (1) (a) of the C. P. 
Municipalities Act, the Municipality can under 
S # - 81 of that Act recover it also from the occu¬ 
pier who is entitled in his turn to recover it 
from the owner unless there is a contract to the 
contrary. ( Niyogi, C.J. and Hidayatullah, J.) 
Ganpatrao Jageshwar v. Secretary, Municipal 
Committee, Nagpur. I.L.R. (1947) Nag 305= 
229 I.C. 564=1947 Nag. (Rul.) Ul=A. I. R. 
1948 Nag. 38=1947 N.L.J. 216. 

——- Ss. 83 and 84 ——Jurisdiction of civil Couri 
Suit to recover tax illegally recovered — Govern¬ 
ment of India Act, S. 142 -A. 

suit, for refund of tax illegally recovered by 
a Municipal Committee is not barred bv the pro- 
visions of Ss. 83 and 84 of the C. P. Munici¬ 
palities Act as applied to Berar. These provi¬ 
sions come into play only when the Municipal 
Committee acts within the scope of its authority, 
that is to say, when it is acting or purporting to 
act under the Act. When a Municipality is prohi¬ 
bited by S. 142-A of the Government of India 
Act from imposing a tax in excess of a certain 
amount, it cannot be said to be acting either 
under the Act or purporting to act under the Act 
. exceeds that amount, and in such a case the 
jurisdiction of the civil Courts is not barred 
(Bose, A.C.J and Mudholkar, J.) Secretary 
Municipal Committee, Karanja v . New East 
India Press Co., Ltd., Bombay. I.L.R. (1948) 

nil: 1=AIR 

- S. 83 (2) — Contents of reference 
A reference under S. 83 (2) of the'C P 
Municipalities Act should clearly state the facts 
and formulate the point referred. (Pollock T) 

rn R ^ A M HELL 0il _ Storage and Distributing 
1 i? /S m AI Committee, Jubbulpore. r. 

e iwS.ti' 58,= " m N LJ -®<= AI - 


S. 83 (2) —Reference under — Contents. 

_/ n .a reference under S. 83 (2) of the C. P. 
Municipalities Act, the High Court should be 
provided with the facts of the case and the refer¬ 
ring officer’s own opinion. (Grille, C.J. and Pura- 
nik, J.) Kashiram v. Municipal Committee, 
Nagpur. I.L.R. (1946) Nag. 99=1946 N.L.T. 
190=A.I.R. 1946 Nag. 190=228 I.C. r 
Nag. (Rul.) 35. 
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C. P. MUN ACT (1922), S. 103. 

-S. 103 —./ppiinability—Unauthorised con¬ 
struction of compound wall. 

A compound wall is certainly an enclosure and 
would thus come under the definition of “build¬ 
ing” in S. 3 (a) of the C. P. Municipalities 
Act. Similarly, the construction of a compound 
wall, would under S. 3 (d) amount to “erect or 
re-erect any building”. There is, therefore, no 
doubt that the provisions of S. 103 of the Act 
apply to an unauthorised construction of a com¬ 
pound wall. 1945 N.L.J. 136 (Notes), re¬ 
ferred to. ( Bambawale .) Kedia Ginning 

Factory and Oil Mill v. Municipal Com¬ 
mittee, Khamgaon. 1949 N.L.J. 610. 

-Ss. 103, 167 and 168 (4)— Building 

erected after refusal of sanction—Right to prose¬ 
cute—When arises—Notice requiring demolition 
not fixing time — Validity. 

S. 103 of the C. P. Municipalities Act makes 
no distinction between a case of building without 
sanction and a case of building where sanction has 
been refused. If a building is erected when sanc¬ 
tion is refused, the only power the committee has, 
in the first place, is to issue a notice under S. 
103 and fix a reasonable time for the demolition 
under S. 167. The right to prosecute only arises 
on a failure to comply with this notice provided 
the notice is valid and according to law. The 
fixing of a time for demolition in the notice is a 
matter of substance and not of form, and S. 11»8 
(4) of the Act cannot therefore validate a notice 
which omits to fix a time. No conviction can, 
therefore, be based on these sections in such a 
case. (Bose, J.) Gulabchand v. Municipal 
Committee, Buldana. I.L.R. (1948) Nag. 
373=49 Cr.L.T. 602=A.I.R. 1949 Nag. 18=1948 
N.L.J. 105=2 D.L.R. 772. 

-S. 103—Person reconstructing dilapidated 

wall without Municipal Committee’s permission— 
If can be proceeded against under section. See 
C. P. Municipalities Act, Ss. 3 and 103. 1950 

N.L.J. 524. 

-S. 167—Scope—Mandatory—Failure to 

fix time in notice under S. 103—Effect—Prosecu¬ 
tion and conviction for non-compliance with 
notice—Sustainability. See C. P. Municipali¬ 
ties Act, Ss. 103 and 167 and 168 (4). 2 D. 

L.R. 772=1.L.R. (1948) Nag. 373. 

-S. 168 (4)—Applicability-—Notice under 

S. 103—Absence of time limits—Defect—If one 
of form—Notice, if validated. See C. P. 
Municipalities Act, Ss. 103 and 167 and 168 
(4). 2 D.L.R. 772=1.L.R. (1948) Nag. 373. 

-(as applied to Berar), S. 176 (1)— 

Rules under R. 1 (v)—“Offence”—Meaning of-- 
Absence of employee from service due to his 
arrest by Police—If “good and sufficient cause” foi 
suspension. 

The term “offence” as used in R. 1 (v) framed 
under S. 176 (1) of the C. P. Municipalities 
Act, as applied to Berar, docs not necessarily 
imply anything criminal, nor yet anything mali¬ 
cious or wilfully negligent. It merely imports 
such matters as constitute a breach of the condi¬ 
tions,. express or implied, of service, and may be 
due, in given circumstances, to no fault of' the 
servant at all. As the fundamental condition of 


! C. P. MUN. ACT (1922), S 176. 

a contract of service is that the employee should 
! serve, if the employee does not serve, even though 
it is due to his arrest by the Police on a charge 
of embezzlement of the Municipal funds, be com¬ 
mits a breach of his contract of service and 
therefore commits an “offence” within the mean¬ 
ing of the rule, unless the Municipal Committee 
is responsible for this breach. The burden of 
proof as regards this is on the employee. The 
moment it is shown that he absented himself from 
service, then a prima facie case for suspension is 
at once made out and thereafter it is for the 
employee to Justify his absence. If the employee 
absents himself from duty for a long period, 
there is “good and sufficient cause” within the 
meaning of the rule for his suspension. (Bose, 
J.) Municipal Committee, Buldana v. Dat- 
tatraya. 224 I.C. 567=1946 Nag. (Rul.) 169 
1946 N.L.J. 495=A.I.R. 1946 Nag. 347=1.L. 
R. ( 1946) Nag. 789. 

-S. 176 (2) (i)— Election Petition Rules, 

R. 22 (3)— If ultra vires. 

Rule 22 (3) of the Election Petition Rules, 
even if it be regarded as a legitimate exercise of 
the power to make rules of procedure, is ultra 
vires in so far as it directs the High Court to 
dismiss an appeal for failure to deposit Rs. 250 
as security for the costs of the appeal. Under 

S. 176 (2) (0» C. P. and Berar Municipalities 

Act, rules can be made only for regulating the 
procedure to be followed by the Judge in inqui¬ 
ries relating to petitions presented under S. 20-A 
of the Act and not the procedure of the High 
Court in hearing the appeal. The High Court 
in dealing with an appeal may act under O. 41, 
R. 10, C. P. Code, and make an order for se¬ 
curity for costs of the appeal. But that, however, 
is entirely discretionary except in a case falling 
under the proviso to sub-r. (1). (Kaushalendra 

Rao, J.) PURSHOTTAM VlTHAL V. G. V. PAN- 

dit. 1950 N.L.J. 520=A.I.R. 1950 Nag. 212. 

-S. 176 (2) (i)— Rules framed under 

R. 22 (2)— If ultra vires. 

R. 22 (2) of the Rules framed under S. 176 
(2) (i), C. P. and Berar Municipalities Act is 
ultra vires the Provincial Government’s Power. 
This section enables the Provincial Government to 
frame rules relating to inquiries by the Judge 
relating to petitions presented under S. 20-A and 
some other allied matters but it says nothing about 
revision applications before the High Court. 
( Mudholkar , J.) Kishanchand ShArma v. 
Bishabh Kumar. T.L.R. (1950) Nag. 572= 
A.I.R. 1950 Nag. 208. 

-S. 176 (2) (i)— Rules framed under, 

R. 22 (2)—Rez fision petition not accompanied tvith 
requisite deposit —3 fa in ta inab ility. 

R. 22 (2) of the Rules framed under S. 176 
(2) (i) of the C. P. and Berar Municipalities Act, 
does not make the making of the deposit a condi¬ 
tion precedent. Tt only provides that the appli¬ 
cation for revision and the deposit be made simul¬ 
taneously. Where they are not so made, the ap¬ 
plication will be regarded as imperfect and the 
Court will not be competent to adjudicate upon 
its merits. But it does not mean that the appli¬ 
cation cannot be allowed to be presented or that 
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it must be dismissed eo instante. There is nothing 
to prevent a party from remedying the defect 
existing at the time of presentation lie tore the 
application goes up before the Court in the 
ordinary course provided that there is no other 
impediment. If the applicant does nothing till the 
period of limitation provided by S. 20-A (5) 
elapses, the defect will be incapable of being 
cured and the application will lapse. If, however, 
the defect is removed while the application is yet 
within time the application can and ought to be 
regarded as having been made on that date for 
it is only on that date that it becomes perfect 
m form. ( Mudholkar , J.) Kishanchand 
oharma v. Bishabh Kumar. I.L.R. (1950) 
Nag. 572=A.I.R. 1950 Nag. 208. 

~ S. 176 (2) (ii)— Rules framed under , 

R. 1 ( b )— Corrupt or illegal practice — Employ¬ 
ment of municipal servant for painting posters 
and leading processions. 

Under R. 1 (b) of the Rules framed under 

S. 176 (2) (ii) of the C. P. and Berar Munici¬ 
palities Act, what is regarded as a corrupt or 
illegal practice is the employment of a municipal 

(0 as an agent or (ii) for canvassing. 
Tho employment of a municipal servant for paint¬ 
ing posters and leading processions, though highly 
improper, does not amount to canvassing in the 
proper sense of the term, even though such acts 
may indirectly influence the votes of electors. 
{Mudholkar, /.) Kishanchand Sharma 
v. Bishabh Kumar. I.L.R. (1950) Nag. 572 
• I.R. 1950 Nag. 208. 
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C. P. & B. PUB. SAF. ACT (1948), S. 35. 

Bank—Right of affiliated Central Banks to send 
representatives. 

All Central Banks which are affiliated to the 
Provincial Bank are entitled to be represented on 
the Board of Directors of the Provincial Bank 
by their representative under Bye-law 40 
(1) (4) of the Provincial Co-operative Bank 
bye-laws. The representatives sent by each of 
the affiliated Banks have to be accepted as direc¬ 
tors by the Provincial Bank provided that they do 
not suffer from any disability such as being in¬ 
eligible for being directors of the affiliated Banks. 

( Mukhtyar .) C. P. and Berar Provincial Co¬ 
operative Bank, Ltd. v. S. R. Shrouti. 1950 

IN .L. J . J)UI• 

C. P. AND BERAR PUBLIC SAFETY ACT 
(XXXVIII OF 1947)— Applicability — Member¬ 
ship of communist party. 

Mere membership of the communist party 
which has not been declared illegal, without any¬ 
thing else, does not prima facie attract the pro¬ 
visions of the C. P. and Berar Public Safety 
Act (Hemeon and Padhye, JJ.) R. L. Reddy 
r. PRovmdAL Government, C. P. and Berar. 

(1949) Nag. 363=A.I.R. 1949 Nag. 
146—50 Cr.L.J. 363. * 


Ss. 215 and 159 (3)— Accused not asked 
if he consented to destruction of unfit article— 
Power to fine. 

The. condition precedent to an exercise of 
authority under S. 215 of the C. P. Municipali¬ 
ties Act is that the article which is unfit for 
human consumption should be brought before the 
Magistrate under S. 159 (3). S. 159 (3) canndt 
come into play until the person in possession has 
been asked whether he will consent to the destruc¬ 
tion of. the unfit article. Therefore, before such 
person is fined he must be afforded the chance of 
exercising the option of consenting to the des¬ 
truction of the offending article or of fighting the 
case before a Magistrate. An omission to do so 
is not a curable irregularity. (Bose, J.) Hem- 
karan v. Municipal Committee, Betul. I.L. 
R. (1946) Nag. 976=226 I.C. 286=1946 Nag. 
(Rul.) 242=1946 N.L.J. 479=47 Cr.L.J. 891 
•—A.I.R. 1946 Nag. 432. 

AND BERAR OIL CAKE (CON¬ 
TROL) ORDER — “Dealer” — If includes pro¬ 
ducer. 

The word “dealer” in the C. P. and Berar Oil 
t-ake (Control) Order includes a person who 
manufactures and sells, and is not confined to a 
Person who merely buys and sells as 
2 generally understood. ( Hidayatullah, 1.) 

fHALCHAND TlKARAM V. EMPEROR. 3 D L R 
(Nag.) ft). * ' ' 


— - -(LXII OF 1948), S. 2 (1) (a )—Vali- 

dity of—Extent—Constitution of India , Art. 22 
\ • ) • 

Reading Arts. 13 (1), 21, 22 and 372 (1) of 
the Constitution of India together, onlv those 
provisions of the C. P. and Berar Public Safety 
Act which are inconsistent with the provisions 
of Part III, have now become void. Art. 22 of 
the Constitution contemplates and permits the 
preventive detention of a person, though subject 
to certain conditions. Therefore, S. 2 (1) ( a ) 
of the C. P. and Berar Public Safety Act in so 
far as it provides for the detention of certain 
classes of persons is not rendered void by the 
Constitution. What is rendered void, however, 
is the implied provision conferring a power to 

Arr al V r7\ S °/h\ f ° r a - n indefinite P eri od because 

hPhJZi h requires a maximum period to 

be fixed by the law governing preventive deten- 

'tm' T he . re -° r « S - , 2 (1) <«> ° f the Act being 
still extant, is “any law” within the mean ng of 

the expression used in Art. 22 (7) 

J X 1372 432-A ' I - R - 1950 N »S- 203-51 Cr.L." 


AND BERAR PROVINCIAL CO¬ 
OPERATIVE BANK BYE-LAWS, Bye¬ 
law 40 —Board of Directors of Provincial 
Q. D.—43 


• S. 35 (2) and S. 4, Proviso —Scope and 
effect—Grounds communicated to detenu under S. 
5 of Act of 1947 vague—Defect, if cured. 

S 35 (2) of the C. P. and Berar Public Safe- 
ty Act of 1948 merely continues the order of 
detention made under the Act of 1947, but it 
does not give retrospective effect to S. 4 of the 
Act of 1948. nor is there anything in that 
section which indicates that it is to have retros¬ 
pective effect. In fact the proviso to that section 
refers specifically to the communication made to 
a detenu under the section itself and there is 
no reference whatever to S. 5 of the Act of 
1947. If, therefore, the grounds communicated 


676 


675 THE QUINQUENNIAL DIGEST, 1946—1950. 


C. P. RED OF INT. ACT (1936), S. 3. 

to a detenu under the latter section are vague 
and insufficient, the defect cannot he cured by 
invoking the proviso to S. 4 of the Act of 1948. 

( llemeon and I'adhyc, JJ.) R. L. R» nnv v. Pro- 

\INCT\L ( 1OVF.RNM I- NT, C. P. AND BF.kAR. I.L. 

R. (1949) Nag. 363=A.I.R. 1949 Nag. 146=50 
Cr.L.J. 363. 

C. P. REDUCTION OF INTEREST ACT 
(XXXII OF 1936), S. 3 (1)—A ’a hire of inter¬ 
est—Determinino factor. 

% 0 

The nature of the interest to be awarded is to 
be determined according to the agreement bet¬ 
ween the parties, and it- is not permissible to 
change from one side of the schedule in the Act 
to the other simply because one works out at a 
higher amount than the other. (Rose and Sen, 
JJ.) Bmayya f 1 v. Damodar. I.L.R. (1946) 
Nag. 334=1946 N.L.T. 336=A.T.R. 1946 Nag. 
336. 

C P AND BERAR REDUCTION OF 
INTEREST (AMENDMENT) ACT (X OF 
1938)— Validity—Whether repugnant to ( onl'act 
Act—If contravenes (). 34, R. 11, C. I*. ( ode, or V 
58, T. P. Act—(Government of India Act, V 10/ . 

Act X of 1938 which purports to amend the 
C. P. Reduction of Interest Act, 1936, is 
intra vires the Provincial Legislature. There is 
no repugnancy between this Act and the Contract 
Act, as S. 37 of the latter Act itself contemplates 
other laws which may override the contract bet¬ 
ween the parties. S. 37 of the Contract Act 
is not limited to cases where performance as a 
whole is dispensed with, but covers cases of 
partial performance as well. This Act does not 
contravene O. 34, R. 11, C. P. Code, which 
besides being permissive is subject to S. 4 (1) 
of the Code. This Act does not contravene S. 
58 of the T. P. Act. This section is by virtue 
of S. 4 of that Act subject to S. 37 of the 
Contract Act as arc the relevant sections in the 
Contract Act itself. (Bose and Sen, JJ .) 
Bhayyaji v, Damodar. I.L.R. (1940) Nag. 
334=1946 N.L.J. 336=A.I.R. 1946 Nag. 336. 

C. P. AND BERAR REGULATION OF 
LETTING OF ACCOMMODATION ACT 
(1946) and House Rent Control Order (1947), 
Para . 13— Applicability — Pend in;/ proieedings. 

The right of a landlord to terminate the ten¬ 
ancy of his tenant must be determined according 
to the state of affairs existing on the date be 
files the suit, and the plaintiff in such a case 
acrpiires a vested right which cannot be taken 
away except by legislation which is either express¬ 
ly or by necessary implication made retrospective. 
There are no circumstances which take the Re¬ 
gulation of Letting of Accommodation Act, 1946, 
or para. 13 of the House Rent Control Order, 
1947, out of the application of the rule that all 
legislation affecting substantive rights are pros¬ 
pective and therefore, they do not apply to 
past, transactions or pending proceedings. 
(Ilidayatullah, J.) Popatlat. Ookuichand r. 
Ramcitandra. T.L.R. (1948) Nag. 910=A.I. 
R. 1949 Nag. 3=1948 N.L.T. 323=3 D.L.R. 
(Nag.) 49. 


C. P. & B REL. OF IND. ACT, S. 6. 

C P. AND BERAR RELIEF OF INDEB¬ 
TEDNESS ACT (XIV OF 1939), S. 1 (3), 
Proviso— If ultra vires— Absence of assent of 
Governor-General . 

The proviso to S. 1 (3) of the C. P. and 
Bcrar Relief of Indebtedness Act, added by Act 
XI of 1942, is not ultra vires the Governor, al¬ 
though it has not been assented to by the Gover¬ 
nor-General. The • pith and substance of the 
main Act is not laying down procedure; on the 
contrary, it aims at affecting substantive rights. 

In as much as the Act provides for the relief 
of indebtedness of agriculturists, it falls partly 
within entry No. 20 and partly within entry 
No. 27 of the Provincial List and therefore the 
Act falls within the provincial field. The fact 
that some of the provisions of the Act appear to 
trench upon some provisions of the C. P. Code, 
does not render the Act, or the repugnant pro¬ 
visions void, as the invasion upon the law of 
i Civil Procedure is no more than was necessary 
to carry into effect the purpose of the Act. It 
follows then, that the Act is within the com¬ 
petence of the Provincial Legislature. There¬ 
fore, it was wholly unnecessary to obtain the 
assent of the Governor-General. The mere fact 
that such assent was obtained makes little differ¬ 
ence to the question whether assent for the 
amending Act was also necessary. As no such 
assent was necessary, Act XI of 1942 is Ultra 
j vires the Governor. [1947 P.C. 60 and 1940 F. 
C.R. 188, rel.] (Sen and Mndholkar , JJ.) 
Palmukunh v. Maniram. I.L.R. (1949) Nag. 
829=5 D.L.R. (Nag.) 33=1949 N.L.J. 545. 

-S. 2 (d)—‘Debt’—If includes claim on 

promissory note. [5>c Q.D. 1941-1945, Vol. I, 
Col. 667.] Balmukand v. AxMbadas. A.I.R. 
1946 Nag. 81. 

-Ss. 2 (d) and 11 (1)— Mortgage—Pinal 

decree for sale—Scheme of conciliation in respect 
of debt—Jurisdiction of Debt Relief Court. 

A mortgage debt does not cease to be a “debt” 
within the meaning of S. 2 of the C. P. Relief 
of Indebtedness Act, merely by reason of a final 
decree for sale having been passed in a suit upon 
that mortgage debt. Hence the Debt Relief 
Court has jurisdiction under S. 11 (1) of the 
Act to conciliate such a mortgage; debt and pre¬ 
pare a scheme for its repayment. ( Shevdc, J.) 
Sadasheorao v. Laxmichand. T.L.R. (1949) 
Nag. 81 = 1949 N.L.T. 18=3 D.L.R. (Nag.) 
70=A.I.R. 1948 Nag. 355. 

-S. 6 (3)— Sale held after issue of notice 

by Debt Relief Court but before its receipt— 
l \i tidily. , 

Under S. 6 (3) of the C. P. Relief of In¬ 
debtedness Act the stay of proceedings before a 
Civil Court only operates from the date on which 
notice is given to it, hv the Debt. Relief Court. 
A sale held after the issue of notice of stay by the 
Debt Relief Court but before its receipt, by the 
Civil Court is, therefore, valid, and must be con¬ 
firmed. (Bose, J.) Rajaram Kontu v. Seth 
Risharha Kumar. I.L.R. (1947) Nag. 470= 
A.I.R. 1948 Nag. 180=1947 N.L.J. 391. ‘ 
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C. P. & B. REL. OF IND. ACT, S. 8. 

7 8 ““Eeiendant-(lef;tor making payment 

t° plaintiff—Latter appropriating it towards en¬ 
tire debt and balance towards rent of holding held 
by him—Defendant applying to Debt Relief 
Court—Plaintiff not appearing thinking that debt 
lias been satisfied—Subsequent rent suit by plain¬ 
tiff—Court appropriating payment made by de¬ 
fendant entirely towards rent in suit—Suit by 
plaintiff thereupon to recover debt—If maintain¬ 
able. [See Q.D. 1941-1945, Vol. I, Col. 670.1 

Chitar V. Dattatrayarao . A.I.R. 1946 Nag. 
130 • 

—~ S. 8 ( 1 )— “Chum”—Meaning of—Creditor 
jailing to submit his claim for village profits— 
Effect of. 

The word “claim” in S. 8 (1) of the C. P. 
and Berar Relief of Indebtedness Act is not res¬ 
tricted to a claim which the Debt Relief Court 
is competent to decide, but means all claims in¬ 
cluding those which have been specifically enume¬ 
rated in S. 4 of the Act. A failure of the cre¬ 
ditor to submit his claim for village profits will, 
therefore, result in the automatic discharge there¬ 
of under S. 8 (1) of the Act. I.L.R. (1944) 
Nag. 416, referred to. ( Shevde, J.) Tara- 
chand V. Taibai. I.L.R. J1948) Nag. 789= 
A.I.R^ 1949^Nag. 227=1949 N.L.J. 150. 

S. 11 —Conditional scheme—-Power to 

prepare. 

There is nothing in the C. P. & Berar Relief 
of Indebtedness Act which prohibits the Debt 
Kehef Court from preparing a conditional scheme 
of repayment of the debts. It is therefore com¬ 
petent to that Court to -attach any condition 
to the scheme under S. 11 of the Act. ( Shevde, 

J ■) oADASHEORAO V. LaxMICHAND. I L R 

(1949) Nag. 81=3 D.L.R. (Nag.) 70=A l 
R . 1948 Nag. 355=1949 N.L.J. 18. 

S. 11 —Final mortgage decree for sale— 

Order for instalments—Jurisdiction of Debt Re- 

lief Court. 

A final mortgage decree for sale continues to 
be a decree for the payment of a sum of money. 
The Debt Relief Court has, therefore, jurisdic¬ 
tion to order the payment of the amount due 
under the decree in instalments. 1949 N.L.J. 
113, foil. ( Sen and Mudholkar, //.) Bal- 
mukund v . Maniram. I.L.R. (1949) Na°- 
829=5 D.L.R. (Nag.) 33=1949 N.L.J. 545 *' 

"T Ss. 11 and 19— Scope — Jurisdiction — 
Powers of Debt Relief Court—Order for trans¬ 
fer of property not carried out—Sale-deed by 
Court directing creditor to take possession— 

Effect of Suit in Civil ■Court for possession — 
Bar of. 

The Debt Relief Court constituted under the 
C. P. and Berar Relief of Indebtedness Act has 
no power either to pass a decree for possession 
or to execute it. It has power only to do two 
things: (1) to sanction a transfer of property 
nnder S. 11, and (2) to fix instalments for any 
decree it may pass. It has no power to direct 
delivery of possession. In executing an order 
nnder S. 11, as regards transfer of property, the 
°niy power of the Court is to execute the deed 
or transfer; it has no power to do anything else, 
■kven if the deed of transfer executed by the 
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Debt Relief Court contains a provision “you 

Court hi t r SeSS1 °" ° f the .from this 

thereof 3 !, ! 8 .i"? execution in execution 

thereof that would form no part of the opera¬ 
tive order of the Court and that Court has no 
power either to pass a decree for possession or to 
execute one for deliver)- on the basis of such a 
provision in the sale-deed. A civil suit is the 
proper reined)- for obtaining possession and the 
Civil Courts jurisdiction in that respect is not 

barred or ousted by reason of such a provision 
m the sale-deed executed by the Debt Relief 

Court. (Bose, J .) Kundanlal v. Ramcharaw 
A (1949) Nag. 633=4 D.L.R. (Nao- j 
126=A.I.R. 1949 Nag. 370=1949 N.L.J. 597 

, P s - 12 a ’ 1 ^ 13 (3)— Tender of instalments 
refused by creditor—Debtor taking no further 

a s C JZe t0 if bound ho terminate 

The legal fiction that a tender refused amounts 

Act a doeTnn by S ' 38 of the Contract 

. ■ eS o °,D PP y ln res P ect of the words “be 

paid in S. 12 of the Relief of Indebtedness Act 
which specially provides an alternative in case 
the tender is refused by the creditor. If there- 
fore a tender of instalments by a debtor is re- 

t^ d h 3 o' 6 " edlt0r and no further action is 
taken by the debtor to pay or deposit, there is 

no compliance wdh the terms of S. 12 of the 

Act and the Court is bound to order the termi- 

nation of the scheme under S. 13 (3) of the 

Act. ( Ramsden, F. C.) Purushottamdas v 

Amba[.al. 1947 N.L.J. 171. 

~ S. 12 (2)— Applicability—Debtor not 

n t t ,. r can claim bene¬ 

fit of sub-section. 

A debtor who has been given the protection 

afforded by Rehef of Indebtedness Act as an 

agncultunst - cannot claim the benefit provided 
by b. 12 (2) of the Act w-hich is clearly intended 
to apply to landlords and tenants, if he is not the 
occupant of the land in question and is not r e ! 
corded in the village papers as tenant or even as 
sub-tenant and no rent is shown as due from him 
(Ramsden, F.C.) B K Fat 111 * 

Singh. 1946 N.L.J. 681 Thummun 


■S 12 (2)-— Joint debtors—Land revenue of 

ZVot i . he, ; i , rem l tte J in year °f deht instalment- 

M hole instalment, if suspended. 

* f ere is re,T u ss i_ o n land revenue in res- 

the d/h!°" e tW ° J0 / nt debtor s in the year of 
the debt instalment, that debtor is entitled to 

suspension of the debt instalment of that vear 

U i? de £ man( latory provision in S 1? f 

the Relief of Indebtedness Act, and as it ^ no 

possible to determine separately the extent of thl 
liability of each for the payment of such instal 
ment, the whole of the instalment must remain 
suspended. As the debt instalment cannot b “ 

separately 0 from° th ® rec0very to be made 

T^nc* y one who 1S not entitled to sus 

S n i,- SUCh ^° r must get the sa me benefit 

12 ( 2 ) hls % entitIed t0 get under S. 

1950 N.L.J. 517^ BALIRAM V ' Beni Sing h. 
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instalment — If amounts to default—Order under 
S. 13 (2)— Legality. 

Where there is a suspension of instalment pay- i 
able under a scheme by Debt Relief Court, be- | 
cause of a remission in respect of the just prior 1 
agricultural year, the omission to pay that instal- I 
ment will not amount to a default. Where such 
an omission is treated as a default and an order 
is passed under S. 13 (3) of the C. P. and 
Berar Relief of Indebtedness Act, it is one with¬ 
out jurisdiction and it would be open to the exe¬ 
cuting Court to refuse to execute the decree in 
such cases. ( Shevde, J.) Dayaram Kisandas 

v. Mannulal. I.L.R. (1948) Nag. 376=A.I. 
R. 1949 Nag. 106=1948 N.L.J. 272. 

-S. 13— Instalments—Meaning of—Order of 

Debt Relief Court regarding interest not speci¬ 
fying sums payable—Whether can be treated as 
instalments. 

In dealing with debt relief instalments, the 
Revenue Courts are only concerned with con¬ 
crete and specific sums described as “instalments’’ 
in the order of the Debt Relief Court. Sub¬ 
sidiary entries in the order or elsewhere regard¬ 
ing interest, etc., which do not specify specific 
sums payable on specified dates cannot be treated as 
“instalments”. This may be part of the scheme 
of repayment of the debt, but it is no part, of the 
scheme of “instalments” which Revenue Courts 
are directed or empowered to recover under S. 
13 of the Debt Relief Act. ( Jayaratnam, F.C.) 
Durgabai v. Bajirao. 1948 N.L.J. 343. 

-S. 13 (1)— Applicability — Conditional 

scheme—Breach of condition precedent — Effect — 
Application to Deputy Commissioner and certifi¬ 
cate under S. 13 (2) — Necessity. 

S. 13 (1) of the C. P. and Berar Rel. of 
Indebtednesss Act comes into operation only on 
the basis of a subsisting scheme of repayment 
made by the Debt Relief Court. When that 
Court has prepared a scheme subject to a con¬ 
dition precedent and there is breach of the con¬ 
dition by which the scheme ceases to have legal 
effect, the scheme no longer exists. A creditor 
in such a case is not required to apply to the 
Deputy Commissioner under S. 13 (1) of the 
Act. He is entitled to approach the civil Court 
direct and to ask that Court to carry on the pro¬ 
ceedings from the stage at which they were stayed 
at the instance of the Debt Relief Court, to their 
legal termination, without any certificate under S. 
13 (2). (Shevde, J .) Sadasheorao v. LaxMI- 
chand. I.L.R. (1949) Nag. 81=3 D.L.R. 
(Nag.) 70=A.I.R. 1948 Nag. 355=1949 N.L.J. 
18 . 

-S. 13 (1) and (3 )—Deputy Commissioner 

rejecting application under sub-S. (3 )—If should 
grant relief under sub-S. ( 1 ) . 

When an application to the Deputy Commis¬ 
sioner specifically made under S. 13 (3) of the 
Relief of Indebtedness Act fails, it is no part of 
the Deputy Commissioner’s function to proceed to 
take action under S. 13 (1). It is not a case of 
granting some minor relief when a major relief is 
found inadmissible. The reliefs which the diffe¬ 
rent sub-sections provide are entirely different in 


| C. P. & B. REL. OF IND. ACT, S. 13. 

charac'er. (Javaratnam.) Kapurchand v. 

Gulabchand. 1950 N.L.J. 38. 

-S. 13 (3 )—Application under — Limitation. 

The limitation of eighteen months for an ap¬ 
plication under sub-S. (1) does not apply to an 
application under sub-S. (3) of S. 13 of the 
Relief of Indebtedness Act. The creditor as well 
as the debtor has his rights under the debt relief 
scheme prepared under S. 11 of the Act, and one 
of these is the choice of proceedings under sub- 
S. (1) within eighteen months or waiting till two 
consecutive instalments have been defaulted and 
then proceeding under sub-S. (3). ( Ramsden, 

F.C.) B. K. Rai v. Thummun Singh. 1946 
N.L.J. 681. 

/ 

-S. 13 (3)— Arrears of two consecutive in¬ 
stalments offered after due date—Creditor refusing 
to accept payment—Deputy Commissioner, if oblig¬ 
ed to issue certificate. 

All the Deputy Commissioner has to do on 
receipt of an application under S. 13 (3) of the 
C. P. and Berar Relief of Indebtedness Act is to 
verify that two consecutive instalments remained 
—even for one day only—in arrears and if he 
finds that this is so, he must issue the certificate 
demanded. The words “remain in arrears” in S. 
13 (3) mean remain on the date fixed for pay¬ 
ment of the second consecutive instalment if that 
instalment and the previous one have not been 
duly paid by them. The cause for action really 
arises then, although action by the Deputy Com¬ 
missioner cannot start except on an application by 
the creditor. Even if the debtor offers to pay the 
amounts due after the due date and before the 
date of the application by the creditor, the creditor 
is entitled, if he chooses, to refuse to accept the 
payment, and the Deputy Commissioner is obliged 
to issue the certificate. ( Ramsden, F.C.) 
Jagannath v. Shankar. 1946 N.L.J. 535. 

-S. 13 (3)— Certificate granted by Deputy 

Commissioner—Existence of arrears — Jurisdiction 
of Civil Court to go into. ' 

The Deputy Commissioner is authorised by S. 
13 (3) of the C.P. and Berar Reiief of Indeb¬ 
tedness Act, to give the certificate if two conse¬ 
cutive instalments of a debt remain in arrears and 
it is obvious that he and he alone is empowered 
to decide whether or not such arrears exist. 
Scrutiny thereof is not contemplated in the Act 
by the civil Court and it follows that if he makes 
adequate investigation and comes to a conclu¬ 
sion in the matter, he acts with jurisdiction and 
the question of the propriety or otherwise of his 
decision cannot bring the civil Courts into the 
picture. While the civil Courts have power to 
decide whether the Deputy Commissioner has 
acted with jurisdiction, they have no power to 
decide whether he has exercised his jurisdiction 

rightly or wrongly. I.L.R. (1947) Nag. 838, 
approved. I.L.R. (1946) Nag. 786 and I.L. 
R. (1948) Nag. 142, oomm. on. (Hemeon and 
Mangalmurthi. JJ .) Pttrshoth Amt>as v. AmbA- 
lai. Hatarimal. I.L.R. (1950) Nag. 314=A. 
I.R. 1950 Nag. 97=5 D.L.R. (Nag.) 126=1950 
N.L.J. 137. 

-S. 13 (3 )—“Consecutive instalments." 

Where the instalment of a particular year is 


681 


CIVIL, CRIMINAL AND REVENUE. 


682 


C. P. & B. REL. OF IND. ACT, S. 13. | C. P. & B. REL. OF IND. ACT, S. 13. 


suspended on account of the suspension of the rents 
of that year, the instalment of the immediately 
succeeding year becomes payable after that of the 
immediately preceding year. In other words these 
two became consecutive. (Rau, F.C .) Sugan- 
mal v. Ramlal. 1946 N.L.J. 112. 

“ Ss. 13 (3) and 11 (3)— Defaulted instai- 
ments paid but not interest—Instalments, if 


“remain in arrears” 


Under S. 11 (3) of the Relief of Indebtedness 
Act, ^ the Court “shall” fix the instalment and 
“may” also fix interest in case of default. Interest 
is therefore not part of the instalment, but only 
the penalty which may be fixed for default. 
Where, therefore, the defaulted instalments alone 
are paid without the interest due, the instalments 
cannot be deemed to “remain in arrears” within 
the meaning of S. 13 (3) of the Act. ( Rams - 
den, D.A.) Balmukund v. Madhao Jagoba. 
1946 N.L.J. 239. 

Ss. 13 (3) and 12 (2) —Grant of certifi¬ 
cate—Power of Deputy Commissioner—Remission 

of only a minute fraction of land revenue payable 
.by debtor . 

The Deputy Commissioner cannot issue a certifi¬ 
cate under S. 13 (3) of the Relief of Indebtedness 
Act if a part of the land revenue due from the 
debtor has been remitted. It may be that the 
debtor owns property in several villages and that 
only a small sum was remitted in one of the 
villages, but the words ‘‘in whole or part” occur¬ 
ring in S. 12 (2) are entirely unambiguous and 
have to.be interpreted as they are. The question 
whether the debtor’s capacity to pay the instal¬ 
ment was impaired or not by the remission of only 
a fraction of his land revenue is not relevant. 

1 r\rt\ a ^r i r a, V'\ KAPURCHAND GULABCHAND. 

1950 N.L.J. 38. 

■ -S. 13 (3)—“ Instalment” — Interest, if and 

Court ^ ° f instalment — Dut y °f Revenue 

Under S. 13 (3) of the Relief of Indebtedness 
Act, the Revenue Court in dealing with debt relief 
instalments is only concerned with concrete and 
specific sums described as instalments in the order 
of the Debt Relief Court. Interest can only form 
a part of an “instalment” if it is so calculated and 
described by the Court. Where the Court’s order 
states that the debtor should pay the scaled down 
debt by certain instalments of a specified sum and 
also provides for "payment of interest on such debt, 
the Revenue Court in interpreting the word 
instalment” in S. 13 (3) cannot say instalment 
of the specified sum plus interest. It is no part 
of the Revenue Court dealing with an application 
under S. 13 (3) of the Act to attempt to interpret 
an order of a Debt Relief Court o^ discover what 
the Court intended by its order. 1948 N.L.J. 
343, referred to. ( Jayaratnam .) Kanhaiyalal 
v- Ramakant. 1949 N.L.J. 439. 

-S. 13 (3)—Instalments in arrears—Rele¬ 
vant date. [See Q.D. 1941-1945, Vol. I, Col. 671.] 
Wthal Rangrao v. Laxman. I.L.R. (1945) 
Nag. 973=A.I.R. 1946 Nag. 45. 

•'■S. 13 (3)—Judgment-debtor applying to 
J^bt Relief Court after preliminary decree for 
foreclos Ure —Instalments not paid—Order of De¬ 


puty Commissioner that balance is recoverable as 
if final decree passed—Effect of—Right of decree- 
holder to be placed in possession of property r See 
Q.D. 1941-1945, Vol. I, Col. 671.1 Vithal rIn^ 

R 0 r946 Nag AN 45 I - L - R - (W5) ^ 973=A ' 1 * 

Z ^3 (3) Order of Deputy Commissioner 

Legality—Amount of both instalments paid be¬ 
fore order. 

The wording of. S. 13 (3) of the Relief of 
Indebtedness Act is imperative and all that the 
Duputy Commissioner has to do is to ascertain 
whether two consecutive instalments did or did not 
remain in arrear. The Deputy Commissioner has 
no power to grant any extension of time and if 
he finds, at the very latest at the time that the 
application by the creditor is made, a cause of 
action he is bound to pass the order under S. 13 
(3) after satisfying himself that the arrears did 

an order is not ultra 
vires merely by reason of the fact that it was 
passed after the amount due on both instalments 
was_ paid. ( Grille , C.J.) Krishna Sonaba 
Zade v. Udhaorao. I.L.R. (1946) Nag. 786= 
A.I.R. 1947 Nag. 78=1946 N.L.J. 481=1946 
Nag. (Rul.) 233=226 I.C. 294. 


S. 13 (3) Order of Debt Relief Court in 
a case of lahan-gahan mortgage—Powers of exe¬ 
cuting Court—Order directinn delivery of posses¬ 
ion to decree-holder^ — Legality — C. P. Code, 

O. 34, R. 4 (3)— Notice to judgment-debtor — If 
must be issued. 

A Civil Court executing an order of a Debt 
Relief Court under S. 13 (3) of the Relief of 
Indebtedness Act in a case of a mortgage, must 
enforce the mortgage according to its terms and 
regard the matter as if a decree in terms of the 
mortgage had been passed. If the mortgage is a 
lahan-gahan mortgage, an order directing delivery 
of possession to the decree-holder is right. The 
Civil Court at that stage is merely an executing 
Court and therefore cannot exercise the discretion 
which O. 34 R. 4 (3), C. P. Code, confers on 
the Court before the stage of final decree either 
to pass a decree for foreclosure or one for sale. 

Civil Court when executing the drder of 
the Debt Relief Court cannot go behind the 
deputy Commissioner’s certificate. The only 
person who could issue notice to the iudgment- 
debtor about the passing of a final decree would 
be the Deputy Commissioner because the law re¬ 
garding execution in the Civil Court does not take 
effect until he has issued his certificate. That 
being the case, and the Deputy Commissioner 
acting under the Debt Relief Act not being sub¬ 
ordinate to the Civil Court, the latter has no 
power to go behind his certificate. (Bose, 7.) 

nQ^7\ Eknath Ananda. I.L.R. 

NL ? J *342 * 8o8=A * LR - 1948 Na S- U6=1947 


• • (3 )—Order of Duty Commissioner 

issuing certificate—Preliminary enquiry to ascer¬ 
tain whether there was ground for seeking Com¬ 
missioners sanction to review—Inherent power of 
successor of Deputy Commissioner to hold. 
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A Deputy Commissioner has inherent power to 
hold a preliminary inquiry in order to ascertain 
whether there was any ground for seeking the 
Commissioner’s sanction to review an order passed 
by his predecessor issuing a certificate under 
S. 13 (3) of the Debt Relief Act. That power 
cannot lye questioned on the ground that the 
inquiry would be infructuous. The time for ques¬ 
tioning anything in revision or appeal is when an 
order is passed in pursuance of the inquiry. 

(Jayaratnam.) Satyanarayan v. Govind Mahi- 
pati . 1950 N.L.J. 155. 

- S. 13 (3)— Order terminating scheme — 

Recovery of balance of amount — Limitation. 

It is clear from the terms of S. 13 (3) of 
the Relief of Indebtedness Act that once the 
Deputy Commissioner passes an order that the 
scheme framed by the Debt Relief Court fixing 
instalments shall cease to have effect, any balance 
remaining due on that date will be recoverable 
by the creditor. S. 13 does not provide any 
period of limitation for making an application 
under sub-S. (3) thereof and therefore the ques¬ 
tion of the recovery of any instalments being 
barred by time does not at all arise. All that 
S. 13 (1) of the Act says is that if a creditor 
wants to have a defaulted instalment recovered 
as an arrear of land revenue, he has to move the 
Deputy Commissioner within a particular time and 
that if he does not do so, he loses that right. 
This obviously cannot affect the other right con¬ 
ferred upon him by sub-S. (3) of S. 13 which 
is to move the Deputy Commissioner to termi¬ 
nate the scheme because of two consecutive de¬ 
faults made by the debtor. ( Mudholkar, J.) 

Jagannath v. Gulabsingh. I.L.R. (1949) Nag. 
981=5 D.L.R. (Nag.) 57=A.I.R. 1950 Nag. 
115=1949 N.L.J. 588. 

-S. 13 (3)— Order under — Legality — Claim 

of one of tzvo legal representatives of deceased 
debtor not enquired into. 

An order under S. 13 (3) of the Relief of 
Indebtedness Act without enquiring into the claim 
of one of the two legal representatives of a 
deceased debtor, who contested the creditor’s ap¬ 
plication, is bad and is liable to be set aside. 
(Jayaratnam .) Bhagirathibai v. Trimbak. 

1950 N.L.J. 69. 

-j— S. 13 (3) —Order under—Pozvcr of Extra- 

Assistant Commissioner. 

An Extra-Assistant Commissioner exercises all 
the powers conferred by the Land Revenue Act 
on a Deputy Commissioner. He does not become 
a Deputy Commissioner generally for other pur¬ 
poses as well. He has thus no power to pass an 
order under S. 13 (3) of the Relief of Indebted¬ 
ness Act. (Sanyab.) Kanhaiyalal v. Rama 
Kant. 1950 N.L.J. 290. 

- S. 13 (3)— Order under — Review— i.xten¬ 
sion of time for payment of instalments—Power 
of Deputy Commissioner. 

The Deputy Commissioner is empowered to 
review his own order passed under S. 13 (3) 

of the C. P. Relief of Indebtedness Acf. But 
in reviewing his order, he has no jurisdiction to 
enlarge the time for the payment/of the instal¬ 
ments in default. The penalty under S. 13 (3) is 


I 


incurred on the failure to pay the instalments on 
the due date and the Deputy Commissioner on 
an application has to pass an order under S. 13 
(3) if the instalments are in arrears atleast on the 
date of the filing of the application. It is open to 
the Civil Court to question the jurisdiction of the 
Deputy Commissioner. ( Hidayatullah, J.) 

Netram Sadaram v. Laxman Hari. I.L.R. 
(1948) Nag. 142=1948 N.L.T. 20=A.I.R. 1948 
Nag. 409=2 D.L.R. 624. 

-S. 13 (3)— Scope — Mandatory—Duty of 

Deputy Commissioner—Extension of time — 

Jurisdiction to grant. 

S. 13 (3) of the C. P. Relief of Indebtedness 
Act is imperative and all that the Deputy Commis¬ 
sioner had to do is to ascertain whether two conse¬ 
cutive instalments were or were not in arrears. He 
has no power to grant any extension of time and if 
lie finds a cause of action for the application 
before him, he is bound to pass an order after 
satisfying himself that there are arrears. If two 
consecutive instalments arc in arrears and the 
creditor makes the application, the order is inevit¬ 
able. (Grille, C.J .) Krishna v. Udhaorao. 
I.L.R. (1946) Nag. 786=A.I.R. 1947 Nag. 78= 
226 I.C. 294=1946 N.L.J. 481. 

-S. 13 (3)— Two consecutive instalments — 

Meaning of. 

The words “two consecutive instalments” in S. 
13 (3) of the Relief of Indebtedness Act mean 
complete instalments and not a part of the instal¬ 
ments. (Ramsden, P.C .) B. K. Rai v. Thum- 
mun Singii. 1946 N.L.J. 681. 

-S. 13 (3)— Two instalments remaining un¬ 
paid—Duty of Deputy Commissioner to pats o?der 
— Creditor's right to refuse payment after second 
instalment falls due. 

Under S. 13 (3) of the Relief of Indebtedness 
Act, the Deputy Commissioner is bound to pass 
an order terminating the repayment scheme in two 
consecutive instalments if the debt remain unpaid 
on the date when the second instalment falls due. 

I he credtior entitled to refuse to accept pay¬ 
ment after that date. (Ram^den, F.C.) Ma- 

b.ansa v. Waman Rao. 1946 N.L.J. 683. 

-S. 15 (2 )—Sanction for transfer of pro¬ 
perty—Grant of — Creditor's right 1 1 be heard. 

Under S. 15 (2) of the Relief of Indebtedness 
Act, the Deputy Commissioner cannot sanction 
transfer of the property without giving the cre¬ 
ditor an opportunity to be heard. (Ramsdcn, r. 
C.) Jagannath Shaligram v. Shanker. 1946 
N.L.J. 680. 

-Ss. 16 and 13 (3 )—Substitution of legal 

representatives of deceased party—Case deposited 
in record room . 

Legal representatives of a deceased party cannot 
obviously be substituted in cases which have been 
disposed of and arc deposited in the record room. 
It can only be done in current proceedings. The 
words “so far as may be” which occur in S. 16 
of the Relief of Indebtedness Act, cover cases of 
this sort. (Jayaratnam.) Bhagirathibai v . 

Trimbak. 1950 N.L.J. 69. 

-S. 19 —Order for costs by Debt Relief 

Court—Jurisdiction of Civil Court to execute — C. 
P. Code, Ss. 36 and 38. 
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The Civil Court has no jurisdiction to execute 
an order for costs passed by the Debt Relief 
Court. Although the Debt Relief Court has juris¬ 
diction to pass an order for costs, there is no 
machinery provided in the Act for execution of 

that order. (Sen, J.) Ramgopal v. Ramchan- 
dra Krishnarao. I.L.R. (1949) Nag. 187=1949 
N.L.J. 201=A.I.R. 1949 Nag. 359=4 D.L.R. 
(Nag.) 179. 

-Ss. 20 and 23— Order of Deputy Commis¬ 
sioner under S. 13 (3)— Jurisdiction of Civil 
Court. 

As an order passed by a Deputy Commissioner 
under S. 13 (3) of the Relief of Indebtedness 
Act is not one passed by the Debt Relief Court, 
the limitations imposed by Ss. 20 and 23 of the 
Act have no effect, and it is open to the Civil 
Courts to determine whether the Deputy Commis¬ 
sioner had jurisdiction or no, the question depending 
on the fact whether the instalments did or did not 
remain in arrears. ( Grille, C.J.) Krishna 
Sonaba Zade v. Udhaorao. I.L.R. (1946) Nag. 
786=A.I.R. 1947 Nag. 78=1946 N.L.J. 481= 
1946 Nag. (Rul.) 233=226 I.C. 294. 

-Ss. 23 and 11 (1)— Debtor bound by 

scheme under S. 11 (1)— Whether can file insol¬ 
vency petition—Provincial Insolvency Act, S. 28. 

A debtor who is bound by a scheme framed 
under S. 11 (1) of the C. P. and Berar Relief 
of Indebtedness Act, is not entitled to file an 
insolvency petition and the Insolvency Court has 
no jurisdiction to adjudge him an insolvent. The 
vesting of the property in the Insolvency Court 
under S. 28 of the Provincial Insolvency Act is 
the test to determine whether the debtor is enti¬ 
tled to make an insolvency application. Such 
vesting is impossible so long as the scheme under 
S. 11 (1) of the Relief of Indebtedness Act re¬ 
mains in force, as under S. 15 (2) of that Act 
the debtot who is bound by the scheme is incom¬ 
petent to sell his immovable property without the 
sanction of the Deputy Commissioner. (Niyogi, 
/.) Maniram Gomaji v. Chudaman Jairam. 
I.L.R. (1946) Nag. 490=224 I.C. 558=1946 
Nag. (Rul.) 159=1946 N.L.J. 276 =A.I.R. 
1946 Nag. 315. 

—-S. 23— Jurisdiction of Civil Court — Pre¬ 

emption decree passed by such Court on basis 
that transaction by applicant before Debt Relief 
Court was a sale—Finding by Debt Relief Court 
that it ?vas a mortgage—If affects validity of 
pre-emption decree. 

A Debt Relief Court is only concerned with 
debts, and the subject-matter which is barred in 
the Civil Courts when a question of debts is pend¬ 
ing before a Debt Relief Court must have a very 
definite relation to those debts. Proceedings in 
Tespect of a suit for pre-emption have nothing to 
do with an application for the settlement of 
debts. Tf in a suit for pre-emption the Civil 
Court passes a decree on the basis that the trans¬ 
action by the applicant before the Debt Relief 
0 >urt for settlement of debts was an out-and- 
put sale, a finding by the Debt Relief Court that 
!t was only a mortgage docs not affect the validity 

the pre-emption decree or the rights of parties 
under that decree. As the matter before the 
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Civil Court trying the pre-emption suit was not 
i one which was pending in the Debt Relief Court, 
the decision in the Civil Court was not barred 
and was valid independent of anything that took 
place in the Debt Relief Court. 1042 N.L.J. 
113, rel. on. ( Grille , C.J.) Rajaram v. Bin- 
drawan. I.L.R. (1949) Nag. 457=A.[.R. 1949 
Nag. 381=1949 N.L.T. 234. 

-S . 23 —Preliminary mortgage decree for 

sale passed against several mortgagors—Applica¬ 
tion by one of them to Debt Relief Court—Debt 
scaled down—Right of mortgagee to proceed 
against other mortgagors—Rights and privileges 
of debtor-applicant. 

Per Full Bench (Pollock, ./., dissenting):— 
If after a preliminary decree for sale is passed 
in a mortgage suit against several mortgagors, one 
of them applies to the Debt Relief Court which 
scales down the whole of the debt and gives him 
the right to redeem the whole mortgage on his 
paying the reduced amount and .plso grants him 
instalments, it is open to the mortgagee to pro¬ 
ceed against the rest of the mortgagors in res¬ 
pect of the whole debt and to throw the entire 
burden on to the remaining property excluding 
the debtor-applicant’s share. The remaining 
mortgagors will of course be entitled to credit 
for such payments as the debtor-applicant may 
make. The order of the Debt Relief Court has 
the effect of not only releasing the debtor-appli¬ 
cant’s share in the mortgage from liability in 
the civil suit but also the debtor-applicant him¬ 
self. This does not have the effect of splitting 
up the mortgage or releasing the others from 
liability. 

S. 23 (!) of the Relief of Indebtedness Act 
only excludes the jurisdiction of the Civil Courts 
in respect of the recovery of the debt against 
the debtor-applicant. It does not touch the pri¬ 
vileges and the rights which he has obtained 
under the preliminary decree. Therefore he must 
be given the privilege of redeeming the whole on 
payment of the whole, if he wants, because the 
preliminary decree gives him that privilege and 
the Debt Relief Court does not take away the 
privilege. But so far as his liabilities go, the 
jurisdiction of the Civil Courts is barred. There¬ 
fore, if he does not redeem, the mortgagee cannot 
proceed against either his property or him and 
must content, himself with his rights against the 
rest and their share in the property. ( Niyogi, 
C. J., Pollock and Bose, JT. ) Hardas v. Ram- 
gulzarilal. I.L.R. (1947) Nag. 1=229 I C 
360=1947 Nag. (Rul.) 98=1947 N.L.J. 55= 
A.I.R. 1947 Nag. 61 (F.B.). 

S. 23— Scope—Plea of res judicata —If 
may be raised—Decision of Debt Relief Court— 
Whether may operate as res judicata— C. P. 
Cede, S. 11. 

S. 23 of the C. P. and Berar Relief of In¬ 
debtedness Act deals with the matters in respect 
of the jurisdiction of the Civil Courts and the 
Courts having jurisdiction under the Provincial 
Insolvency Act is barred and not with the ques¬ 
tion of res judicata. So, the section does not come 
m the way of the raising of the question of res 
judicata. 
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If a Debt Relief Court having jurisdiction to 
entertain the application of the debtor decides 
that a transaction included by him in his debts 
is a mortgage and not a sale, that decision oper¬ 
ates as res judicata, although it does not come 
under any of the clauses of S. 23 of the Act. 
The Debt Relief Courts like the Small Cause 
Courts and Revenue Courts are Courts o: exclu¬ 
sive jurisdiction, and it is not S. 11, C. P. Code, 
but the general principle of res judicata that 
applies to their decisions. [1940 P.C. 222, dist. 
1937 Lah. 346 and 1935 Lah. 826, ref.] ( Mangal - 
nntrli, J .) Yadao Ramasa Kesarpai. I.L.R. 
(1949) Nag. 220=5 D.L.R. (Nag.) 14=A.I. 
R. 1949 Nag. 304=1949 N.L J. 244. 

CENTRAL PROVINCES REVENUE 
BOOK CIRCULAR, Vol. II, S. IV-3, R. 39 

—•“Dastaki” appointments—Interference by Chief 
Controlling Revenue Authority. 

“Dastaki” appointments are more in the nature 
of token appointments which have no concern 
with the revenue administration of the locality. 
Exceptional circumstances must therefore be 
shown to exist for intervention by the Chief 
Controlling Revenue Authority in orders relating 
to " dastaki” appointments. (Jayaratnam, F.C.) 
Balwant Bhaskar v. Balwant Gunwant. 
1948 N.L.J. 88. 

C. P. AND BERAR SALES TAX ACT 
(XXI OF 1947), S. 2 (g)—“Sale”-Tcst- 
Order placed with printing press for printing pam¬ 
phlets—Delivery of pamphlets not taken—Tran¬ 
saction, if sale. 

Where goods are merely ordered but delivery 
is not given or taken and there is nothing from 
which it can be ascertained that the property in 
the goods has actual^ been transferred from the 
seller to the buyer it cannot be said that there 
was a sale as defined in S. 2 (< 7 ), C. P. and 
Berar Sales Tax Act. A contract of sale is not 
the same thing as sale. Where therefore an 
order was placed with the owner of a printing 
press for printing certain pamphlets but delivery 
of those pamphlets was not taken, the transaction 
does not amount to a sale. (Mudholkar, J.) 

Punam Chand v. Emperor. I.L.R. (1950) 
Nag. 991=4 A.I.Cr.D. 723=5 D.L.R. (Nag.) 
199=1950 N.L.J. 558. 

“— S. 2 (g), Expl. II— Trading concern 
sending goods outside State to its agents for dis¬ 
posal—Liability to pay sales tax. 

Where a trading concern having its principal 
place of business in Madhya Pradesh despatches 
goods to its agents outside the State for disposal, 
and the invoice specifically states quantities, rates, 
total price, discount, etc., and the account books 
are entered up from the invoices, the whole 
transaction is a trading one and not a mere trans¬ 
fer of goods from one warehouse to another, and 
is covered by Explanation II below S. 2 (g) 
of the C. P. and Berar Sales Tax Act. There 
is an implied contract of sale between the tradine 
concern and its agents outside the State and it 
must be deemed to have been made in the State. 
The transaction in question is therefore liable to 


| C. P. & B. SALES TAX ACT, S. 22. 

' the payment of sales tax. ( Jayaratnam and 
Sanyab.) Shreeram Gulabbas, In re. 1950 
N.L.J. 277. 

—--S . 4 (1) — Private concern converted into 

private limited company—If different entities. 

Where the private concern of a single individual 
is converted into a private limited company, the 
latter is not the same entity as the previous single 
1 proprietary concern. Legally they are not iden¬ 
tical for the purposes of determining the taxable 
turnover. ( Jayaratnam and Sanyab.) Rekchand 
; Mohata Spinning and Weaving Mills, Liu., 
Hinganghat, In re. 1950 N.L.J. 63. 

|- Ss. 4 (1) and 8 (1)— Year”—Meaning 

°f-—Dealer maintaining accounts from Diwali to 
Dizvali—When liable to get himself registered. 

The word “year” in S. 4 (1) of the C. P. and 
i Berar Sales Tax Act means the "year'' as defined 
jin S. 2 (;) of the Act, and not the 12 months 
: preceding the 1st June, 1947, the date on which 
the Act was brought into force. Where a dealer 
! maintains accounts from Dizvali to Dizvali and he 
exercised his option under S. 2 (1) (a) by making 
his year the Diwali year, his gross turnover for 
the period between the 4th November, 1945, and 
the 24th October, 1946, must exceed the taxable 
quantum to render him liable to get himself regis¬ 
tered under S. 8 (1) of the Act. ( Jayaratnam 
and Sanyab.) Rekchand Mohata Spinning 
and Weaving Mills, Ltd., Hinganghat, In re. 
1950 N.L.J. 63. 

- S. 22 (5) and R. 57, Proviso — Pozvers 

of rezdsional authority— u Substantial question of 
laziP—Questiom of liability to pay sales tax. 

Under the proviso to R. 57 of the Rules under 
the C. P. and Berar Sales Tax Act, a revision 
application cannot be entertained unless it raises 
a “substantial question of law’’. Where the point 
raised is the liability of the applicant to pay any 
sales-tax at all, the question of law must be re¬ 
garded as substantial because it affects the practi¬ 
cal issue fundamentally. If the arguments 
adduced on the applicant’s behalf were not adduc¬ 
ed earlier, the Revisional Authority cannot reject 
the application summarily on that ground or 
refuse to consider them. The Revisional autho¬ 
rity, which is in a sense a superintending autho¬ 
rity, would not be violating the Law or exceeding 
its authority if it gives a decision on merits in 
the case. ( Jayaratnam and Sanyab.) Shreeram 

Gulabdas, In re . 1950 N.L.J. 2 77. 

--S. 22 (5 )—Reznsional application against 

Commissioner’s rcznsional order—Jurisdiction of 
Board. 

LTndcr S. 22 (5) of the C. P. and Berar Sales 
Tax Act, the Board has jurisdiction to entertain a 
revision application against an order passed in 
revision by the Sales Tax Commissioner. The 
words “in like manner” in S. 22 (5) cannot be 
interpreted to mean that the Board can only enter¬ 
tain a revision application against the Commis¬ 
sioner’s appellate order but not against the Com¬ 
missioner’s revisional order. (Jayaratnam and 
Sanyab.) Rekchand Mohata Spinning and 
Weaving Mills, Ltd., Hinganghat, In re . 1950 
N.L.J. 63. 


68 9 


CIVIL, CRIMINAL AND REVENUE. 


C. P. STATES LAND TENURE ORDER 
(1949), Cls. 3 and 27 — Retrospective effect . 

The provisions of cls. 3 and 27 of the C. P. 
States Land Tenure Order, 1949, were brought 
into force with effect from the 16th March, 1949 
and are inapplicable to a case where the ryot 
died before that date. Such a case must be de¬ 
cided m accordance with the State wajib-ul-ars as 
it ex is ted on the date of the death of the ryot. 

Deobati v. Meghraj- Kanmal. 

1950 N.L J. 141. 

C. P. AND BERAR TEMPLE ENTRY 
AUTHORIZATION ACT, Ss. 8 (2) (c) ; 3 

(1) and 6 —“Worship” — Meaning—Rules regard¬ 
ing religious service not made—Conviction for 
preventing worship by member of excluded class 
--If sustainable. 

The word “wordship” in S. 3 (1) of the C. 
r. and Berar Temple Entry Authorization Act 
must be construed in the terms of its definition 
10 . • ^ ( c ) of that Act. The religious service 
which members of an excluded class may at pre- 
sent offer in a temple is not only that which the 
pulk of the worshippers may offer or participate 
in but a religious service which is in accordance 
wnii rules, and relations to be male under the 
# If such rules and regulations have net been 
made, it is not possible for the Court to deter¬ 
mine the exact nature of the religious service 
which a member of an excluded class is entitled 
to take part in or to offer. Therefore, in the 
absence of rules and regulations, it is not open 
to the Court to hold that a person acted illegally 
m preventing a member of an excluded class 
trom offering worship in a temple, and his con¬ 
viction under S 6 of the Act cannot be sustained. 

APT T m L np PROVINCES TENANCY 

c? 9,? S. 2 (11)—Gaontias of 

o ambarpur village—If occupancy tenants—Trans- 
Ter of gaonti rayoti lands—Validity. 

As Government has parted with its proprietary 
nghts in the Sambarpur village, that village is no 
longer the property of Government” within the 
meaning of S. 2 (18), Land Revenue Act, and 
mereiore, the gaonti rayoiti lands (i.e.) khud- 
Kasht lands of the gaontias of the village are not 
survey numbers” within the meaning of S. 2 

PV 7 an “ o aS o are not “survey numbers”, 

ExpL II to S 2 (11), Tenancy Act does not come 

“to P la y- As history makes it clear that the 

I* 0 *™ this Village before Ae Zamindar 

“ f me on me scene, the Zamindar did not let them 
into possession of either the village or the lands, 
‘jna there is nothing to show that they have since 
°rned to him. There is no evidence to the 
/ hat J he gaontias pay any rent to the 
dS dar * P,? y do not ther efore come within the 

claim 11 ° f ‘ tenant ” in S * 2 (11) and cannot 
ami protected status. As there are no restric- 

moLZ transfer of the gaonti rayoti lands, a 
~,j tga &e of such lands is valid. {Bose, C.J. 

■ Mangalmurti, /.) Dharamstmgh v 

SB?? Sadhuram . I.L.R. (1950) Nag. 97= 
U -L-R. (Nag.) 39=1950 N.L.J. 528 

Q.. D. -44 
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—-—-S. 6 (before amendment)—A pplicabilitv 

hxchange of land between two tenants 
The provisions of S. 6 (old) of the Tenancy 
Act were intended.to apply only to a unilateral 
transaction by a tenant and not to a bilateral 
transaction like an exchange of land between 
two tenants of the same village. {Jayaratnam, 
r.L.) ohree Deo Radhakrishnati v Set- 
hani Ghisi Bai. 1948 N.L.J. 384. 


S. 6 (before amendment )—Decree for 
rent transferred for execution to Collector-Col¬ 
lector permitting tenant to sell privately portion of 
holding—Landlord’s right of pre-emption—C. P 
Code, O. 21, R. 83 and Sch. III } para. 11. 

In execution of a decree for arrears of rent 
obtained by the landlord, the Collector, to whom 
the decree was transferred for execution, gave 
permission to the defaulter tenant to sell pri- 
vately a portion of the holding. On an applica- 
tion by the landlord for pre-emption under S. 6 
of the old Tenancy Act, 

Held, that as the decree was one for arrears 
of rent of an absolute occupancy holding which 
was a first charge on the holding the permission 
given by the Collector could not be under Q 21 

R. 83, C. P. Code, which could not be invoked 
it the property was directed to be sold in execu¬ 
tion of a decree for sale in enforcement of a 
charge on such property. It could only be 

a an open permission given to the 

judgment-debtor under paragraph H, Sch. Ill, 
C. P. Code, releasing a portion of the property 
in the hope that’ the judgment-debtor would 
negotiate a private sale and find the money to 
satisfy the decree. Such a transaction was not 
a sale “m pursuance” of. the decree, but only 
because of the decree. The sale being a private 
one, a right of pre-emption accrued to the land- 
iord under S. 6 of the Tenancy Act. ( Jaya- 

mtvtlf: 1 *,. Nn ™ S,N “ "• A**—. 


7~ S : G-A—Landlord not making deposit 

being misled by Court-If entitled to reasonable 
tune to make deposit. 

Where the original notice by the tenant was 
invalid, and the landlord’s failure to pay the de- 
posit wihm time after the transfer was com- 
pleted was the result of his being misled by the 

i , of Court - the landlord should be 

permitted within a reasonable time to anplv 

paying the necessary amount into the office of the 

r T r- Sa!e deed executed in his favour. 

(Sraye, F C ) Ganpatraozi. Bhawansao. 1946 


S. 6-A (10) Sale of holding to stranger 
m execution of money decree—Surplus used to 
satisfy rent decree—Landlord’s right of pr e -emp- 

P l e tl n f e °f hls agent at cation sale—Equit- 
able estoppel. 

Two decree 8 were pending for execution with 
e Collector at the date of sale of an absolute 
occupancy holding held by him: (1) a money 
decree obtained by a stranger, and (2) a decree 
for arreai* 8 of rent obtained by the landlord. The 
holding was sold to a stranger in execution of 
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the money decree and the surplus was used for 
satisfying the rent decree also. On an application 
by the landlord for pre-emption, it was contended 
for the auction-purchaser that the two decrees 
were merged and therefore the words “other than 
a decree obtained by the landlord” in S. 6 -A (10) 
of the Tenancy Act removed the landlord’s right 
of pre-emption. It was further contended that the 
landlord acquiesced in the auction as his agent 
was actually present thereat and therefore in 
equity he was estopped from exercising the right to 
pre-empt after the sale. Overruling both the 
contentions, 

Held, that the holding was actually sold in exe¬ 
cution of the money decree, that fact was not 
altered by use of some of the surplus for satisfy¬ 
ing the rent decree also and that S. 6 -A (10) of \ 
the Tenancy Act therefore applied. Moreover the 
landlord was bound to wait, under the provisions 
of that sub-section, until possession had been 
obtained by the auction-purchaser and there could 
be no waiving of his right or estoppel before that 
(c. < 7 ., the auction) because that right had not then 
accrued. ( Ramsden, F.C.) Bhowrilal v. 

Kunwar Pratap Singfi. 1949 N.L.J. 109. 

-S. 6-A (10) (a) and (12) (b)— Sale of 

mortgaged holding in execution of money decree 
against tenant — Pre-emption by landlord—Price ; 
Payable. 

Where an absolute occupancy holding subject to 
a mortgage is sold in execution of a money decree 
against the tenant and purchased by the mortgagee, 
the landlord is entitled to pre-empt the holding 
under S. 6 -A (10) (a) of the C. P. Tenancy Act 
for the amount of the purchase money paid at the 
sale. The mortgagee-purchaser cannot contend 
that the value of the holding should be fixed by the 
Revenue Officer under S. 6-A (12) (b) of the 
Act. Sub-S. (12) of S. 6 -A can only come into 
play when there is other immoveable property in 
the lot, or the right is foreclosed. (Braye, F.C. ) 
Manorama Bat v. Ganpati. 1948 N.L.J. 190. 

-S. 6 -A (11) (a)— Deposit within one year 

—If necessary—Power of Court to extend tune. 

Under S. 6 -A (11) (a) of the Tenancy Act, 

1 hough the deposit need not accompany the appli¬ 
cation, it must, like the application itself, be made 
within one year of the loss of possession. The 
Court has no power to extend the time for de¬ 
posit. ( Rainsden, 7.) Gvngadhar v. Daulat 
Rao. 1945 N.L.J. 549. 

-S. 12-A (5) and (11)— Tenant giving 

notice to landlord of his intention to sell — Appli¬ 
cation by latter for getting sale-deed executed — 
Intending purchaser—If necessary party. 

Where an occupancy tenant gives the landlord 
notice of his intention to sell his right in his 
holding to a person for a sum specified in it and 
the landlord applies under S. 12-A (5) of the 
Tenancy Act to the Tahsildar for getting a sale- 
deed executed by the tenant and to be placed in 
possession of the right, the intending purchaser 
is not a necessary party to the proceeding. In a 
case under S. 12-A (5), when the original tenant 
is still in possession of the right and no sale has 
actually taken place, the only party to the pro¬ 


ceeding started by the landlord will be the tenant 
and not the intending purchaser. ( Sanyab .) 

Laxm.vn v. Ganesh Prasad. 1950 N.L.J. 18. 

-Ss. 46 (3), 47 and 48 —Transfer of occu¬ 
pancy holding—If void. 

Obiter :—There is no prohibition on a transfer 
of an occupancy holding in the sense that the 
transfer is void. S. 46 (3) of the Tenancy Act 
makes such transfers “voidable in the manner and 
to the extent provided by the two next following 
sections”. Those sections only give certain heirs, 
and after them the landlord, the right to avoid 
those transactions and then only by application 
to a Revenue Officer. 8 N.L.R. 22; 22 N.L.R. 
128 and A.I.R. 1937 Nag. 43, referred to. 
(Bose, C.J. and Mangahnurti , 7.) Dharam- 
singh v. Mayaram Saphuram. I.L.R. (1950) 
Nag. 97=5 D.L.R. (Nag.) 39=1950 N.L.J. 
528. 

-Ss. 56 and 58— Construction —Wajib-ul- 

arz— Entries in—Presumption of correctness — 
Lambardar and Punches— Order dismissing Nariha 
—Jurisdiction of Revenue Officer to examine lazv- 
fulness or otherwise — Rule — Procedure. 

Under Ss. 56 and 58 of the C. P. Tenancy 
Act, and the Wajib-ul-arz, the entries in which 
must, under S. 82, C. P. Land Revenue Act, 
be presumed to be correct, the Lambardar and the 
Punches have no unfettered right to dismiss . a 
Nariha. They have no doubt the power to dis¬ 
miss the Nariha on his failure to perform his 
service; but if they want it to be followed up by 
deprivation of the service lands held by him that 
can be done only through the machinery of a de¬ 
cree by the Revenue Officer. The power of the 
latter to eject the Nariha in pursuance of the 
dismissal by the Lambardar and Punches is a 
mere power to execute and give effect to the 
order of dismissal. When approached to give, 
effect to the dismissal by ejecting the Nariha, the 
Revenue Officer has the right and the duty to 
examine the factum and the legal validity of the 
dismissal. He has full jurisdiction to inquire 
into the lawfulness or otherwise of the order 
of dismissal passed by the Lambardar and the 
Punches. Substantial defects in procedure, e.g., 
failure to frame a proper or specific charge, the 
omission to give the Nariha a reasonable oppor¬ 
tunity to show cause, or any substantial defect 
in the constitution of the authority dismissing 
him, or fraud in the exercise of the power of 
dismissal, for instance, really for a private grudge 
though ostensibly on the ground of failure to 
perform service, would be clear grounds for hold¬ 
ing the dismissal unlawful. The Revenue autho¬ 
rities can enquire and see whether any such de¬ 
fects vitiate the order of dismissal, though they 
are not vested with any appellate or revisional 
powers over the Lambardar and the Punches. At 
the same time the revenue authorities are not mere 
confirming or executing Courts in respect of the 
orders of the village officers. (Das and Nara- 
simham, 77.) Province of Orissa v. Durjo- 
dhan Das. I.L.R. (1949) Cut. 540. 

-S. 58— Scope—If overrides wajib-ul-arz 

—Conflict between the two — If any—Weight to 
be attached to each. 

There is no conflict between S. 58, C. P* 
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Tenancy Act and the provisions in the wajib-ul- 
arz; both of them have to be construed together. 
Even if there be any. conflict the provisions in 
the statute would obviously over-ride any entry 
regarding the village customs contained in the 
wajib-ul-arz . (Das and Narasimham, JJ.) 
Province of Orissa v. Durtodhan Das 
I.L.R. (1949) Cut. 540. 

* Ss. 58-C and 58-D— Strict adherence to 
procedure—Need for. 

A Tahsildar has no jurisdiction to act under 
S. 58-D of the Tenancy Act until he has properly 
complied with the provisions of S. 58-C of the 
Act. ( Ramsden, F.C.) Narayan Paikaji t'. 
Narayan. 1946 N.L.J. 609. 

—--S. 61— Sub-tenant declared to have rights 

of ordinary tenant—Status of, after enactment of 
Act of 1920— Rights to transfer holding. 

A sub-tenant in an occupancy holding who was 
declared under the provisions of S. 61 of the 
C. P.. Tenancy Act, 1898, to have all the rights 
of an ordinary tenant, continues only to have the 
rights of an ordinary tenant under that Act even 
after the Act of 1920 was enacted. He can thus 
have no rights of transfer in the holding and his 
special tenure is regulated by the relevant provi¬ 
sions in the Act of 1898. No question of pre¬ 
emption can therefore arise on an alleged sale of 
a holding of this kind. ( Jayaratnam and San l 
yai.) Seth ICisanoas v. Mahomed Sf \fic 
1949 N.L.T. 402. " ' 


7 ... .69 (c) — Applicability — Sikmi raiyat 

holding bhogra land in Sambalpur District-Lia¬ 
bility to ejectment. 

S. 69 (c), C. P. Tenancy Act, can apply only 
if the tenant sought to be ejected is an ordinary 
tenant and the holding consists entirely of sir 
land. Bhogra land in Sambalpur District is sir 
land. A sikmi raiyat is not an occupancy tenant 
under the Act, but is only an ordinary tenant. 

A tenant recorded as a sikmi raiyat in respect 
of bhogra land in the district of Sambalpur is 
therefore liable to eviction under S. 69 ( c ) of 
the Act. 13 Cut.L.T. 10, dist. ( Reuben and 
Ramaswami, JJ.) MadanpadhAn v. Taga- 
bhundu. 27 Pat. 391. 

—-Ss. 89 and 13— Occupancy tenant allotted 
to co-sharer at private partition surrendering his 
land in his favour—Validity of surrender—-Lam- 
oar dar, if can challenge. 

Where by virtue of a private partition an occu¬ 
pancy tenant in a patti was allotted to the share 
of a co-sharer who thus became his landlord, a 
surrender of the occupancy land b^ the tenant in 
favour of the co-sharer landlord is perfectly valid 
under the provisions of S. 89 of the C. P. 
Tenancy Act, and it cannot be challenged by the 
lambardar of the patti under the provisions of 
13 of the Act. ( Shevde, J.) Premlal 

JJomaji v. Nathulal Brijlal. A.I.R 19-iS 
N ag. 365. 

T7‘ ~S. 97— Applicability—Suit for declara- 

tion of sole and exclusive right of Lambardar 
Punches to dismiss Nariha— If barred — 

Pecific Relief Act, S. 42— Application — Suit to 
construe Act, competency. 


S. 97 of the C. P. Tenancy Act contemplates a 
suit between a landlord and a tenant. A suit by 
the Lambardar and Punches of a village for a 
declaration of their sole and exclusive right to 
dismiss a Nariha is in substance one merely for 
a true construction of S. 58 of the C. P. Tenancy 
Act and the Wajib-ul-arz, and cannot be held 
to fall under S. 97, and as such not cognizable 
by an Ordinary Civil Court. Such a suit can¬ 
not also be held to be barred under S. 42, 
Specific Relief Act. A pure declaratory suit of 
this type is clearly maintainable; a suit to have 
true construction of a statute declared and to 
have an act done in contravention of the statute 
pronounced void does lie and is not barred under 
S. 42, Specific Relief Act. 22 Mad. 270 (P.C.) • 
A.I.R. 1933 All. 488; A.I.R. 1931 Mad. 502; 
A.I.R. 1933 Mad. 618, foil. ( Das and Nara¬ 
simham, JJ.) Province of Orissa v. Durjo- 
dhan Das. I.L.R. (1949) Cut. 540. 

-(I OF 1920), (as amended in 1940), 

IS. 2 (5)— Improvement—Construction of tem- 

j Pie . 

The construction of a temple by an occupancy 
tenant of a holding on lands let out for agricul- 
j tural purposes of cultivation, cannot by any stretch 
■ of reasoning, be said to be an improvement as de- 
! fined by S. 2 of the C. P. Tenancy Act. Such a 
i construction cannot be said to be for the better- 
: ment of the crops and for the improvement of 
agriculture. (Shevde, J.') Fatelal Shah 
z/. Daya Lal. I.L.R. 1949 Nag. 167—3 D.L.R. 
(Nag.) 89=A.I.R. 1949 Nag. 218=1948 N.L.T 
575. ' 

•Ss. 2 (5) (d) and 25—Erection of build- 

Am . . . 


ing on agricultural land—Improvement of land 
Burden of proof. [5Vr Q.D. 1941-1945. Yol. 
I, Col. 676.] Ganashprasad v. Nandax I \i 
A.I.R. 1946 Nag. 131. 

-S. 2 (10) —Application for pre-emption — 

Whether may be sent for enquiry to Naib Tashil- 
d ar — C. P. Land Revenue Act, Ss. 3 and 19. 

It is not illegal for a Tahsildar to send an ap¬ 
plication for pre-emption to a Probationary Naib 
Tahsildar who was not empowered under S. 2 
(10) of the C. P. Tenancy Act read with S. 19 
of the Land Revenue Act. Under S. 3 of the 
Land Revenue Act, all Naib Tahsildars are 
“Revenue^Officers” and para. 3 of the introduc¬ 
tion to that Act makes it clear that, even before 
they are empowered ujnder S. 14 of the Act 
they may ^investigate and report on cases for the 
orders of the Tahsildars”. If the final order is 
passed by the Tahsildar, there is nothing what¬ 
ever illegal m this procedure. (Ramsden F C ) 
Choubey Jaigopal v. Puna. 1947 N.L.f. 137. 

—- S. 6—Oral sale alleged—Tenant 'continued 
to be recorded in revenue papers—Possession zvith 
vendee—Landlord s claim for pre-emption—If sus¬ 
tainable. J 

It is possible that in certain circumstances a 
transfer, irregular under the civil law can neverthe- 
, ' ess be taken cognizance of under the Tenancy Act 
for purposes of pre-emption. But where it is 
alleged that there has been an oral sale by the 
tenant but the tenant continued to be recorded as 
tenant m the revenue papers and the alleged vendee 
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who was put. in possession as sub-tenant, there 
must be something more tangible than this to sup¬ 
port a landlord’s pre-emption claim. ( Jayaratnam , 
I 7 .C.) Choudiiaky Adharsingh v. Sheo- 

CHARANLAL. 1948 N.L.J. 330. 

-;S. 6 —Sale of absolute occupancy holding in 

execution of decree—Effect of—Position of purcha¬ 
ser from, date of transfer until avoided by landlord 
—Liability for rent. 

If an absolute occupancy holding is sold in exe¬ 
cution of a decree, the tenant loses his rights from 
the moment of the transfer and the purchaser 
becomes a tenant from the date of the transfer 
till it is avoided by the landlord in the manner and 
to the extent provided by S. 6 of the C. P. 
Tenancy Act. The purchaser is, therefore, liable 
to pay rent to the landlord for that period. 

( Mangalmurti, J.) Kamalnayan v. Shamrao 
Bapuji. I.L.R. 1949 Nag. 251=A.I.R. 1919 
Nag. 364=1949 N.L.T. 180=4 D.L.R. (Nag.) 
113. 

-S. 6 —Transfer not covered by Cls. (a), 

(b) and (c) of sum-S. (1) Covenant for recon¬ 
veyance therein—If binds landlord or his lessee. 

Any transfer by an occupancy tenant, which is 
not covered by S. 6 ( 1 ) (a), (b) and ( c) of 
the Tenancy Act, is not binding on the landlord. 
It follows that a covenant for reconveyance in 
such a transfer is equally inoperative as against 
the landlord or his lessee to whom the landlord 
leased out the occupancy field after obtaining 
possession by proceedings under S. 6 -A of the 
Act. (Kaushalendra Ran, J .) BhaiyalAl v. 
Kishorilal. I.L.R. (1950) Nag. 719-A.I.R. 
1950 Nag. 198=5 D.L.R. (Nag.) 185=1950 N. 
L.J. 390. 

S. 6 -A— Pre-emption against person substi¬ 
tuted by Court in transferee's place—If lies. 

The right of pre-emption under S. 6 -A of the 
Tenancy Act accrues only to the landlord. Pre¬ 
emption can only lie against the transferees of the 
tenant of the holding and not against the person 
who was substituted in place of the transferees by 
a Court which dealt with the pre-emption applica¬ 
tion of the person so substituted. (Jayaratnam, 
F.C.) Kashi Prasad v. Ramkisan. 1948 N L 
J. 333. 

7 -Ss. 6 -A and 63-A— Re-assessment of bidd¬ 

ing—Buildings constructed by tenant thereon— 
Sale by tenant of land and buildings — Landlord, if 
entitled to pre-empt only land. 

”5. 63-A of the Tenancy Act deals with tenancy 
holdings diverted to non-agricultural purposes. The 
sole object of this section is to enable Revenue 
Officers to revise the rent of a diverted holding 
with reference to its increased value during the 
currency of a settlement. Sub-S. ( 3 ) of 
the section however throws the holding back into 
the category of an agricultural tenancy by postu¬ 
lating that even after the revision of rent the 
tenant will have the same rights in the holding 
as he had in it before diversion. If a tenant of a 
holding which has been re-assessed under S. 63-A 
exercises his right and constructs a building, the 
building becomes merged in his right in the hold¬ 
ing. If the land and the building are sold by the 
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tenant without notice to the landlord, the landlord 
is not entitled to pre-empt only the land. It would 
be illogical for him to contend that a building on a 
non-agricultural absolute occupancy holding is not 
an inseparable adjunct of the holding. ( Jaya¬ 
ratnam .) Mahebub Khan v. Karamkhar. 1949 
N.L.J. 395. 

-Ss. 6-A and 12-A —Right to apply for pre¬ 
emption—Cause of action arising pending appoint¬ 
ment of lambardar in death vacancy. 

* If pending the appointment of a lambardar in a 
death vacancy, a cause of action for pre-emption 
under S. 6-A or 12-A of the Tenancy Act arises 
in a village, an application for pre-emption can 
only be made by the whole proprietary body or 
a single de facto landlord, if there is such a one, 
as the latter takes the place of the lambardar. 
[1947 N.L.R. 309, appl.] ( Jayaratnam, P. and 
Sanyal, M.) R. S. P. S. Sial v. Mahadeorao. 
1949 N.L.J. 377. 

-(as amended by Act XI of 1940), S. 

6 -A —Sale of holding before amend)nent — Posses¬ 
sion taken by auction-purchaser after amendment — 
Landlord, of the pre-empt. 

A sale of an absolute occupancy holding in 
realisation of a debt conciliation instalment took 
place before the (C. P. and Berar Act XI of 
1940) came into force, and the auction-purchaser 
entered into possession after the Amendment Act 
came into force. Thereupon the landlord applied 
under the new S. 6-A of the Tenancy Act for 
pre-emption. 

Held, that the Amendment Act had no retros¬ 
pective operation, that when the new S. 6-A came 
into force the auction-purchaser had already pur¬ 
chased the holding and had acquired t!>? right to 
hold it without let or hindrance from the land¬ 
lord and to deprive him of that right (because 
the law was afterwards altered and gave the 
landlord the right to pre-empt even in the cir¬ 
cumstances of the case) was to apply the new 
law restrospectively in an indirect manner and 
that the landlord was, therefore, not entitled to 
pre-emption. (Ran, F.C.) Kashiram v. 
Chokiikal. 1946 N.L.J. 94. 

- S. 6-A— Tenant transferring holding to 

brother's daughter and her male heirs — Land¬ 
lord’s right to pre-emption. 

A transfer by a tenant of his absolute occu¬ 
pancy fields to his brother's daifehter and her 
male heirs for maintenance, is a transaction which 
falls under S. 6 (1) (a) of the C. P. Tenancy 
Act in as much as it is made not only to the 
brother’s daughter but also to her male heirs who 
arc also the heirs of the transferor, and the land¬ 
lord cannot therefore claim pre-emption under 
S. 6-A of the Act. ( Ramsden, F.C.) Hazart 
Pal Nandkishore v. Tulsiram. 1947 N L.J. 
146. 

——-S. 6-A (8) and (15)— Landlord failing in 

civil suit, under sub-S. (15)— Whether can seek 
pre-emPtion in Revenue Court under sub-S . (8 ). 

A landlord failing in a civil suit for pre-emption 
filed under sub-S. (15) of S. 6-A of the Tenancy 
Act, cannot seek pre-emption in the Revenue 
Court under sub-S. (8) of that section ( Jaya - 
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rainam, F.C.) Budhram v. Sheodutt Prasad. 
1948 N.L.J. 442. 

—S. 6 -A (8) (a)— Application for pre¬ 
emption—Deposit by landlord—If mandatory. 

A landlord applying for pre-emption under S. 
6 -A ( 8 ) (a) of the C. P. Tenancy Act must 
make the deposit as required by sub-S. (11). 
Not only no permission of the Court is required 
for it, but the deposit is mandatory. A tender 
is not a deposit. ( Ramsden, F.C.) Choubey 
Jaigopal v. Puna. 1947 N.L.J. 137. 

——S. 6 -A ( 8 ) (a)— Landlord’s consent not in 
writing — P<roof of such consent—Burden of proof. 

The written consent of the landlord is not 
legally necessary under sub-S. ( 8 ) (a) second 
second option, as it* is under sub-S. (2) of S. 
6 -A of the C. P. Tenancy Act. But if consent 
in writing is not forthcoming, the tenant must 
■carry a heavy burden of proof that consent was 
in fact given or else the landlord’s claim for pre¬ 
emption in accordance with the first option holds 
good. ( Ramsden, F.C.) Laxminarayan v. 
Beharilal. 1946 N.L.J. 570. 

~S. 6 -A ( 12 ). (c)— Omission to deposit pre¬ 
emption amount within period fixed by Revenue 
Officer—Right of pre-emption—If lost. 

The period fixed by the Revenue Officer under 
S. 6 -A (12) (c) of the C. P. Tenancy Act for 
the deposit of the pre-emption amount by the 
landlord must be rigidly observed. Otherwise the 
right of pre-emption would be lost. The delay 
cannot be condoned. 1941 N.L.J. 50 and 1945 
N.L.J. 165, rel. on. (Bambawale.) Jiwanlal 
v. Bittibai. 1949 N.L.J. 385. 

j o ' an< ^ ^ ^—Preliminary order 

under R. 3—. Appeal, if competent—Final order 
passed before filing of appeal. 

The words “preliminary order” occurring in 
R. 3 must mean that the Revenue Officer takes 
a decision after inquiring into the Malguzar’s ob¬ 
jections, if any. An appeal lies from a preli¬ 
minary order and it is not rendered incompetent 
by the passing of a final order under R. 4 before 
the appeal is filed. 27 N.L.R. 197, applied. 
{Jayaratnam, F. C.) Shamrao Damodhar v. 
Sadasheo Krishnarao. 1949 N.L.J. 53. 

* S. 8 -A —Tenant applying three out of 

seventeen khasra members to be declared malik- 
makbuza— These members shown in jamabandi in 
numerical order—Originally held by two persons 
us two separate holdings—Separate identity pre¬ 
served by separate rents—Application, if com¬ 
petent. 

A tenant holding 17 khasra numbers in absolute 
occupancy right applied to have 3 khasra numbers 
■out of them declared malik-makbuza. The appli¬ 
cation was refused on the ground that under the 
proviso to S. 8 -A of the C. P. Tenancv Act 
me applicant could not have a portion of the 
holding declared malik-makbuza. In the jama- 
aandi these numbers were not shown separately 
irom the others, and the 17 numbers went through 
ht numerical order. They were originally two 
holdings held by two different people 
J^they came to the applicant for different rea- 
at different times. Their separate identity 

s Preserved by separate rents. 
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Hc/d, that they were two separate holdings and 
the fact that they were not shown in two separate 
groups was only a result of the land record pro¬ 
cedure whereby the khasra numbers were placed 
in numerical order, and that therefore the appli¬ 
cation was completent. ( Uraye, F.C.) Satya- 
bhamabai v. Ganpatrao. 1946 N.L.J. 274. 

S. 9 —Mortgagee of holding paying rental 
arrears to avert sale—If entitled to reimbursement 
from purchaser of holdings—Purchaser not party 
to rent decree—Contract Act, S. 69. 

S. 9 of the C.P. Tenancy Act is a special 
enactment which overrides the general law. Un¬ 
der this section a mortgagee of an absolute 
occupancy holding is entitled to pay rental ar¬ 
rears to avert a sale of the holding in execution 
of a rent decree, and recover the amount so paid 

U ? d +l r u' of Contract Act from a purchaser 
of the holding although the latter was not a party 

to the rent decree which related to the period 
during which he was in occupation. Even as¬ 
suming that the mortgagee, on the strict view 
ot law could not be deemed to be interested in 
payment, he would get the benefit of S. 69 
of the Contract Act if he made the payment un¬ 
der the bona fide belief that it was necessary 
lor him to save the mortgaged property from 
temg sold. ( Ntyogt , J.) Gangadhar Krishna 
Kao v. Mahadeo. 1946 N.L.J. 360. 

—-S. 9 —Sale of holding—Auction-purchaser, 

if takes subject to existing encumbrances . 

An auction-purchaser in a sale in execution of 
a decree for arrears of rent under S. 9 of the C. 
P. Tenancy Act purchases the holding subject to 
any encumbrances that may exist on it. Such 
an auction-purchaser steps into the shoes of the 
holder of the first charge and he may either re¬ 
deem the mortgage or fall back on his prior 
charge and it makes no difference whether the 
auction-purchaser is himself the decree-holder or 
no (Grille C\J .) Sheolal v Balkrishna. 

JifeWH/S. • I - E - 1949 

— S 9—Scope and effect—Landlord’s charge 

Tor rent on absolute occupancy holding—Prio¬ 
rity over prior charge holders—Remedies of 
latter—Landlord purchasing holding in execution 
of rent decree-Rights of Prior charge Zldefl 
Haiding consisting of two fileds—Charge onlv on 
one of them—Plecemeal redemption—T P ^A-t 
Ss. 60, 92 and 101. ' 1 ' 

S. 9 of the C. P. Tenancy Act which makes 
the rent a first charge on an absolute occupant 
holding gives the landlord priority ov^ ntw 
charge-holders and mortgagees It L jl t er 
that even though the lafdford’s OT means 
the rent may have arisen after a r6COVer 

the landlord's charge eitter^nder S °9 (ifTf / 

the act by depositing the amount of the decree 
sequent si^r ^ befow tte sale - ° r * a sub 
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What the landlord sells at the auction in execu¬ 
tion of his rent decree is the tenant’s interest in 
the holding and not his (the landlord’s) fee sim¬ 
ple in the land. Accordingly, a stranger auction- 
purchaser gets only the tenant’s rights in the land 
and he does not acquire any of the landlord’s 
superior rights. He cannot, therefore, step into 
the landlord’s shoes and acquire his charge. 
Bur- the position is otherwise if the land¬ 
lord himself purchases in execution of his 
rent decree. He does not of course re¬ 
deem his own charge but extinguishes it by the 
sale and accordingly he does not come in under 

S. 92 of the T. P. Act. But S. 101 of that 
Act comes into play, and he is entitled to set up 
his own charge against any other charge-holder or 
encumbrancer. In such a case, therefore, the 
prior charge-holder who is relegated to the posi¬ 
tion of a subsequent encumbrancer under S. 9 of 
the C. P. Tenancy Act must redeem the land¬ 
lord’s charge before he can enforce his own 
charge. 

Where the absolute occupancy holding purchas¬ 
ed by the landlord in execution in execution of his 
rent decree consists of two fields a plaintiff 
charge-holder suing to enforce his charge on one 
of them cannot obtain the other field to which 
he has no title. The defendant landlord, on the 
other hand, is entitled to use his prior charge 
as a shield against the plaintiff’s attack on .the 
field in suit. But as regards the other field, 
the defendant is its owner having purchased it. 
Therefore, so far as the prior charge which relates 
to both fields is concerned, the defendant is in 
the position of a charge-holder who has acquir¬ 
ed an indefeasible right as owner to a portion 
of the charged property. This attracts the 
provisions of S. 60 of the T. P. Act and results 
in a splitting up of the charge, and that results 
in piecemeal redemption. (Bose and Padhye, 
JJ.) Shamrao v. Kamal Nayan. I.L.R. 
(1947) Nag. 912=A.I.R. 1948 Nag. 316=1948 
N.L.J. 231. 

- S. 10 —M atguzar's servant .nil -red in settle¬ 
ment parcha as mainuli, muafi khairati— If be¬ 
comes an occupancy tenant. 

A malguzar’s servant who was entered .'n the 
settlement parcha as “ mamuli, muafi khairati 9 was 
an ordinary tenant under the Old Tenancy Act 
of 1898. The Land Records Manual prescribes 
that such tenants should be recorded as oc¬ 
cupancy tenants under the Act of 1920. S. 
10 of this Act clearly authorises Ibis. The fact 
that in the current jamabandi he has been shown 
only as “ kabzedar ” and that entry has not been 
corrected, cannot take away bis existing right, of 
tenancy. (Ramsden, F.C.) Sadastuv Rao v. 
Gulabta. 1947 N.L.J. 110. 

-S. 11 —( oustruction and scope - Survivin'- 

ship—If excluded. 

S. 11 of the C. P. Tenancy Act rules out 
survivorship. The use of the word “inheritance” 
together with the proviso manifestly rules out 
survivorship. ( Meredith and Ray, JJ .) Madhu- 

ban v. Basanta. 25 Pat. 764=A.I.R. 1947 
Pat. 424.=14 Cut.L.T. 35. 
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-Ss. 12 and 13 (as amended )—Partially 

excluded area—Transfer of occupancy holding to 
stranger by some of co-tenants—Right of others 
to apply to be placed in possession. 

S. 12 of the C. P. Tentancy Act, 1920, as 
amended by Act XI of 1940, does not apply to 
partially excluded areas. But S. 13 of the Act 
as amended by Act XI of 1940 is in force in those, 
areas. If, therefore, some of the co-tenants of 
an occupancy holding in a partially excluded area 
transfer the holding to strangers in contravention 
of S. 12 of the Act. of 1920, which is still in 
force in that area, the other co-tenants are entitl¬ 
ed to apply to be placed in possession under the 
amended S. 13 of the Act. This section provides 
for the placing in possession of certain entitled 
persons by dispossessing certain other persons who 
are in actual possession by virtue of a prohibit¬ 
ed transfer. (Jayaratnam .) Ramnarain v. 
Patiram. 1949 N.L.J. 183. 

-Ss. 12 and 13—Sale b\ tenant of bolding 

worth R^. 100 by unregistered deed—Landlord’s 
remedy for ejecting transferee—If lies in revenue 
or Civil Court—T. P. Act, S. 54. [See Q.D. 
1941-1945, Vol. I, Col. 681.] Chindhu Patel 
v. Dadu Patel. 221 I.C. 437=1946 Nag. 
(Rul.) 30. 

-■-S. 12-— Scope — Contravention—Effect of — 

Suit in Civil Court — Maintainability — Remedy. 

The fact that a sale is liable to be set aside 
as being in contravention of S. 12, C. P. Ten¬ 
ancy Act, in itself affords no remedy by suit, 
but only by an application under S. 13. A suit 
in the Civil Court is barred under S. 105. The 
only remedy so far as the contravention is con¬ 
cerned is an application under S. 13. (Meredith 
and Ray, JJ.) Madhuban v. Basanta. 25 
Pat. 764=A.I.R. 1947 Pat. 424=14 Cut.L.T. 
35. 

-Ss. 12, 13 and 14— Transfer of holding to 

stranger by unregistered sale-deed—Possession 
transferred to purchaser — Transfer, if in contra¬ 
vention of S. 12. 

A transfer of an occupancy holding to a 
stranger to whom possession is transferred, is a 
transfer in contravention of S. 12 of the C. P. 
Tenancy Act, although the value of the property 
exceeds Rs. 100 and the transfer is effected by 
a document which is not registered, and the provi¬ 
sions of Ss. 13 and 14 of the Act can therefore 
come into operation. 1047 N.L.J. 170, appr. 
(Pamhaivale and Sanyal.) Mahabir PrASAD 
Samroo. 1950 N.L.J. 349. 

-Ss. 12 (1) and (4), and 12-A— Transfer 

by tenant — Landlord's right to pre-empt . 

A tenant can only transfer in one of the three 
ways stated in els. (a), (b) and (c) of sub-S. (1) 
of S. 12 of the C. P. Tenancy Act. Sub-S. 
(4) of that section does not constitute any other 
kind of transfer. Under S. 12-A, the landlord 
is entitled to pre-emption on a transfer of 
the holding by the tenant. (Greenfield.) Mu- 
rlidhar v. Shamrao. 1946 N.L.J. 184. 

—--Ss. 12 (1) (c) and 13— Sale by Hindu 

widow—Remedy of reversioner. 

A transfer by sale by the recorded occupancy 
tenant of a. holding, even though she may be ft 
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Hindu widow, is not a transfer in contravention 
of S. 12 (1) ( c ) of the Tenancy Act, and the 
reversioners have, therefore, no remedy under 
S* 13 of the Act. The Revenue Courts cannot 
short circuit the Civil Courts _by attempting a 
final adjudication of a dispute between a Hindu 
widow and her reversioners by a resort to the 
provisions of that section. ( Jayarainam, F.C., 
Lachhmanprasad v. Chhitiya. 1948 N L [' 
410. 

™ S. 12 (2) Occupancy tenant adjudicated 
insolvent—Power of Insolvency Court to com¬ 
pel him to transfer land—Provincial Insolvency 
Act, S. 28. ' 

S. 12 (2) of the C. P. Tenancy Act which has 
not been amended by Act XI of 1940 prevents the 
interest of an occupancy tenant in his holding from 
vesting in the Insolvency Court on his adjudica¬ 
tion as an insolvent. It is not open to the credi¬ 
tor to ask the Insolvency Court to compel the 
tenant to transfer the land; nor is it competent 
for the Insolvency Court to do so. ( Pollock and 
Sen, JJ .) Bakaram Bapuji v. Chirkutya 
I.L.R. (1947) Nag. 296=229 I.C. 266=1947 
Nag. (Rul.) 92=1947 N.L.J. 21. 

--S. 12 (5) — Tenant’s notice defective—Fai¬ 
lure of landlord to reply—If fatal to his claim for 
pre-emption. 

A landlord is not entitled to set pre-emption pro¬ 
ceedings in motion under cl. (5) of S. 12-A of the 
Tenancy Act without disclosing his intention to 
purchase the land by replying under cl. (2) of 
that section to the tenant's notice under cl. (1), 
although the tenant’s notice is incorrect in material 
particulars and would be subject to the mischief of 
cl. (9) of the section. Cl. (5) of the section 
must be read with the preceding cl. (4) and the 
malguzar becomes entitled to purchase the right 
only after he gives notice to the tenant. An ap¬ 
plication to avRevenue Officer under cl. (5) is not 
a reply to the tenant. The failure of the malguzar 
to reply to the tenant’s notice disclosing his desire 
to purchase the holding is a fatal defect. By fai¬ 
lure to reply to the notice he never became entitl¬ 
ed to purchase the right before it was sold. 

■ (Jayaratnam, F.C.) Sheochapanlal v. Pach- 
koud. 1948 N.L.J. 332. 

— -S. 12-A— Applicability—Unregistered sale. 

S. 12-A of the C. P. Tenancy Act covers 
all sales effected under S. 12 (1) (c) whether 
they are registered or not. (Ramsden, F.C .) 
Saraswatibai v. Kailasgir. 1947 N.L. T. 170. 

— -- S. 12-A— Application by landlord to*' pre¬ 

emption Parties — Tenant , if necessary party. 

1 A tenant who has sold his holding is not a 
necessary party to an application for pre-emption 
by the ladlord uder S. 12-A of the C. P. 
Tenancy Act. (Jayarantnam, F.C.) RAMnui- 
are v. Mt. Parbatibai. 1949 N.L.J. 123. 

--S. 12-A —Application for pre-emption dis¬ 
missed for default — Restoration—Duty of 
.Revenue Court. 

, • The restoration of an application for pre- 
• emption dismissed for default is correct even if 
there has been considerable delay in applying for 
the same has been adequately explained. As 
. a ; general principle there should be no hesitation 
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on the part of the Revenue Courts to re-open a 
matter whreh has not been finally adjudicated 
upon on merits. ( Bambawde.) Sahadu v 
Rajabahadur. 1949 N.L.J. 393. 

——- Ss 12-A and 36-A— Declaration oi tenant 
to be mahk-makbuza— When takes effect-,SaD 

htft T 9 , h y te S ant a J ter such Adoration and 
to f pre-t!pt ef,eCt ~ E&ect °f~Fandlord’s right 

S.' 36-A (2) of the Tenancy Act an 
order of the Deputy Commissioner declaring an 
occupancy tenant to be a malik-makbuza of the 

dfe d ctivT^td d ti m ldS h ° Iding d0es not become 

tural year next following the date of the dfclara- 

tlTn t In bet T- e " * he date of the declaration and 
the date on which it takes effect, the tenant is in 

?Nr ) !! tl0n T f C>f J a " 0CCU P anc y tenant vis-a-vis his 
landlord. If during this period the tenant sells 

his occupaney holding, he loses his prospective 

hRN M- becoming mahk-makbusa proprietor of 

■ WhlC , h 1S not a transferable right 

m abeyance ’ and the landlord is 

thon!-b d b° pre ' e ™ pt agamst the transferee even 
though he may have consented to the conferral 

tr l ur kb r St n U ^ 0n the transferring ten- 

tL (Ja y aratnam , F.C.) Mahomed Ahiyv * 
Tribeni Prasad. 1949 N L J 484 

^^^htto^eaf-wi^each of’his 

SJ 'S,. b rytenS."! 

RA^ n RA SeParateIy V < ' Ja y aratna ™, F.C.) P SlTA- 
RAM Raghoba V. Krishna Rao. 1949 N.L.J. 


~WhftheTaP^TrT°T~ S .' alUS nf lambardar 

rvnemer affected by private partition. 
clauses of S 12 A^f tte T^ ” ^ Various 

£ tbe of the th LlTr y pa^ SS 

: co snarers in a mahal or natti 
of A t h Pa T r i y° n n Imder the Provisions ? 0 f Ch XI 

»d b.„ L „“ d ty 

Of tenants to th e P different*™* 3 T’ by al!otment 

by the Tam&r to t r r y o th r a C °? Sent gi Y e " 

rents rlirp^f f - ^ co-sharers to receive 

sums passing through" * ena " ts ins tead of these 

cannof have g the™fffct of' den ’ It 

of his statute™ of!r f r d ®P nvin g the lambardar . 
or patti of which h^h S °u landIord in the mahal 

by a Revenue Court S The" ap P olnted lambardar 

p *s irLi 


( 
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cognisance of so as to deprive a lambardar of 
his statutory rights as the managerial landlord, if 
he may be so termed, of a mahai, or patti. ( Jaya- 
ratnam, F.C.) Sheoratri Prasad v. Narain 
Prasad. 1948 N.L.J. 412. 

-S. 12-A —.Xotice by tenant defective— 

Landlord, if can initiate proceedings. 

All that is necessary to enable a landlord to 
initiate proceedings under S. 12-A of the len- 
ancy Act is the receipt of a notice from a tenant 
stating his intention to make a sale as provided 
for in S. 12 (1) (c) of the Act. It is the 
disclosing by the tenant of his intention to sell 
any right in his holding which is the essence of 
the notice. The fact that the notice is defective 
is immaterial. A defective notice is still a 
notice. ( Jayaratnam, F.C.) Sitauam Raghoba 
v. Krishna Rao. 1949 N.L.J. 95. 

- S. 12-A —Partial pre-emption by landlord 

— Permissibility. 

Under S. 12-A of the C. P. Tenancy Act it 
is the duty of the landlord to claim pre-emption 
of the whole of that part of the property sold 
as to which he has a right of pre-emption. Thus 
in a case where a tenant has sold tour khasra 
numbers forming part of the same holding, the 
landlord has no option but to seek pre-emption of 
all the four numbers together, although the posi¬ 
tion may be different if these numbers formed 
part of different holdings. ( Jayaratnam . F.C.) 
Jagmohan Singh v. Raghuwar Singh. 1948 
N.L.J. 419. 

-Ss. 12-A and 49— Person selling malgu- 

zari share in village reserving proprietary interest 
in Sir land —Position of—Occupancy tenant or 
Malik-makbuza of that land—Subsequent sale of 
Sir land—If gives rise to pre-emption light. 
See C. P. Land Revenue. Act, Ss. 106 and 67. 
1949 N.L.J. 172. 

-Ss. 12-A and 12-B— Pre-emption — Land¬ 
lord’s rights — “Stranger”—If includes landlord. 

The amendments made in 1940 restrict rather 
than liberalise the landlord’s rights vis-a-vis those 
of tenants, and priority should still go to the 
co-tenant, and after him; to the heirs before the 
landlord. This position is also prescribed for 
sales in execution of rent decrees under S. 12-A 
(10) of the C. P. Tenancy Act. Under the 
old S. 12-A and the new S. 12-B the word 
“stranger” is used to denote any one who is not 
specifically referred to in the section itself. A 
landlord is therefore a “stranger” within the 
meaning of S. 12-B of the Act. ( Rantsden , F. 
C .) Mulchand Daulat v. Pohap Singh. 1947 
N.L.J. 20. 

- S. 12-A — Pre-emption of holding by land¬ 
lord—Doubt regarding transferee’s fight — Whe¬ 
ther to be decided in landlord’s favour. 

In a case relating to the pre-emption of an 
occupancy holding by the landlord of the village, 
any genuine doubts regarding the right of a 
transferee to inherit a tenant’s occupancy rights 
must be decided by the Revenue Courts in the 
landlord's favour. ( Jayaratnam, F.C.) Shan¬ 
kar Ganba v. Gopal Adku. 1948 N.L.J. 81. 

-S. 12-A— Pre-emption proceeding — Land¬ 
lord’s oral consent—When may be pleaded. 
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The landlord’s oral consent, whether implied or 
express, cannot be pleaded in pre-emption cases 
unless special circumstances are proved, fe.g.) 
the acceptance of consent money before the 
transfer. (Jayaratnam.) Balwant Sukdeo. 

! 1950 N.L.J. 257. 

-S. 12-A— Pre-emption proceedings — Posi¬ 
tion of landlord. 

The landlord acts not in his personal capacity 
but as the agent of the proprietary body in pre¬ 
emption proceedings. If a lidding -is pre-empted 
and consequently becomes khudkaslit, the benefits 
out of that khudkaslit land are not enjoyed only 
by the landlord and bis family, but are enjoyed 
by the whole proprietary body. Again, if the 
landlord accepts nasarana in lieu of pre-emption, 
then the amount of nasarana is not enjoyed by the 
landlord himself but it goes into the village pro¬ 
fits which are distributed amongst all the co- 
| sharers. ( Raian .) Gopinath v. Fakirchand. 
1950 N.L.J. 533. 

-S. 12-A —Purchase of occupancy land by 

sub-lessee of tenant during currency of sub-lease 
— Landlord’s right to pre-emption—If postpon- 
' cd until termination of sub-lease. 

Where the sub-lessee of the original tenant is 
himself the purchaser of the occupancy land dur¬ 
ing the currency of his sub-lease, pre-emption by 
the landlord is not subject to the sub-lease right 
of the purchaser. The law does not contem¬ 
plate postponement of pre-emption of occupancy 
lands which are held by the lessees of the tenant. 
( Jayaratnam .) Jamuna v. Harbhafan. 1950 
N.L.J. 307. 

-S. 12-A and Land Revenue Act, S. 187 

(3)— Right to apply for pre-emption—Minor 
lambardar — His natural guardian or lambardar 
guynastha. 

If a lambardar is a minor and a lambardar 
gumastha has been appointed under S. 187 (3)l 
of the Land Revenue Act, the latter derives his 
authority to function as lambardar from the Act 
and his appointment under that Act results in the 
ouster of the lambardar under a disability so long 
as it lasts. This is so even if in matters uncon¬ 
nected with the village management he is compe¬ 
tent to act on the minor’s behalf. A natural 
guardian of such a minor cannot function as lan>- 
bardar as he derives no such authority from the 
Act. The lambardar or when he is under a dis¬ 
ability the guynastha must be deemed the landlord 
within the meaning of the C. P. Tenancy Act 
and nobody else. Therefore, the minor’s natural 
guardian, if lie is not the gumastha, is not compe¬ 
tent to apply for pre-emption under S. i2-A of 
that Act. (Sanyal.) Sheobalak Bhagwandas 
v. Ishwar Industries, Ltd. 1949 N.L.J. 323. 

-S. 12-A —Right to pre-nuption —Lambar- 

dar of mahai or purchaser of share in mahai of 
ex-proprietary occupancy tenant—C. P. Land 
Revenue Act, S. 188 (2). 

Sir land held in “exclusive ownership" by n 
co-sharer forms part and parcel of the mahai in 
which it lies and with which it is assessed to land 
revenue. When such land becomes ex-proprie¬ 
tary occupancy land it continues to form part 
and parcel of the mahai. Under S. 188 (2) of the 
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Land Revenue Act lanibardar is deemed to be the 
landlord in the mahal or Patti for which he is 
appoined. He is clearly therefore the landlord 
of the ex-proprietary occupancy tenant. Conse¬ 
quently, for purposes of pre-emption under the 
provisions of S. 12-A of the Tenancy Act, the 
lambardar of a mahal and not the purchaser of a 
share in the mahal of an ex-proprietary occupancy 
tenant has to be regarded as the “landlord” of 
that tenant. 1945 N.L.J. 102, 1947 N.L.J. 403 
and 1948 N.L.J. 412, foil. I.L.R. (1941) Nag. 
54 (F.B.), Not Foil. ( Jayaratnam and, Satiyal.) 
Dada Ganbaji v. Dharnodra Kumar. 1949 N 
L.J. 447. 

*-S. 12-A— Tenants’ notice not mentioning 

purchasers name—Landlord acting on such notice 
and applying fr pre-emption—Whether can plead 
invalidity of notice. 

Where a landlord receiving a notice from the 
tenant of his intention to sell a holding for a 
named price acts on that notice and applies to 
the Tahsildar electing to purchase the right and 
asking to have the price fixed, and his application 
is rejected for failure to deposit the amount of 
the notice within the time allowed, he is not 
entitled to plead that the original notice of the 
tenant was invalid in that it did not mention the 
name of the purchaser. ( Eruye, F.C.) Mt. 
Akabai v. Rajeba. 1946 N.L.J. 187. 

-S. 12-A —Transfer of holding before lav'- 

bardar coming r into office—-Right, of latter to apply 
for pre-emption. 

A lambardar in office is entitled to apply for 
pre-emption in respect of a transfer of an occu¬ 
pancy holding which took place before he came 
into office. (P. G. Braye, F.C .) Ganpatlal v. 
Narayandas. 1947 N.L.J. 309. 

--S. 12-A —Transfer of holding when there 

is no lambadar — Notice, to whom to be given. 

If a transfer of an occupancy holding takes 
place when there is no lambardar—the lambardar 
haying died and a successor not having been ap¬ 
pointed—the notice under S. 12-A of the Tenancy 
Act must be given to the manager of the family 
of the deceased lambardar, and if no such man¬ 
ager exists, all the members of the proprietary 
body are entitled to receive a notice. ( P.G. 
Braye, F.C.) Ganpatlal v. Narayandas. 

1947 N.L.J. 309. 

-S. 12-A —Validity of notice—Notice not 

Mentioning consideration for which holding is to 
be sold or name of intending purchaser . 

A notice by a tenant which offers to sell to the 
MalgUzar certain named fields at a certain rate 
per acre and declares an intention to sell to others 
if the offer is declined, is a statutory notice under 
the provisions of S. 12-A of the C. P. Tenancy ! 
Act, although it does not mention the amount of 
consideration for which the holding is to be sold 
or the names of the intending purchasers. Such 
? notice is a perfectly valid one, although it is 
^complete. The landlord is entitled to apply to 
a Revenue Officer under the provisions of sub- 
( 12 -a) of the section and to ask that tjie 
value of the right which the tenant proposes to 
f?H may be fixed by him. ( Jayaratnam, F.C.) 

Khanderao v . Dukhuram. 1949 N.L.J; 31. 
q. n.—45 
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12-A ( 1 ) and ( 8 )—Irregular notice — 
Whether can be regularised by landlord's action . 

\ irregular notice by the tenant under S. 12-A 
(1) of the C. P. Tenancy Act, (e.g.) a notice 
not mentioning the name of the prospective pur- 

f ha j, er, J cannot be re § u larised by any action the 
landlord may see fit to take on its receipt. As 

the notice is defective in a material particular, the 
landlord is free to apply under S. 12-A (9) of 
the Act although he had reacted to the notice bv 
filing an mfructuous application before the Tahsil- 
dar to fix the price. ( Jayaratnam, F. C.') Man- 

GILAL v d Ramchand. 1948 N.L.J. 396. 

~~7 S. 12-A ( 1 )—Notice not mentioning name 
of prospective purchaser— Validity. 

A notice given by the tenant to his landlord un¬ 
der S. 12-A ( 1 ) of the Central Provinces Ten- 
ancy Act, which does not mention the name 
ot the prospective purchaser in invalid. (P. S. 

6 £i:l ST""" K **" M ™"' 

~ 7, 12 \ A ( 4 > and (5)— Notice by tenant 

to landlord—Latter replying that he would buy 

only at lower pnce-Effcct-Tenant, if bound to 
defer intended sale for 30 days. 

If in reply to a notice under S. 12-A (1) of the 
Tenancy Act, the landlord states that he is P re- 
pared to buy the land only at a price lower than 
that stated in the notice, the tenant is not bound 
to defer proceeding w.th the intended sale for a 
penod of 30 days. S. 12-A (4) and (5) impose 
a limitation on the landlord, as well, of the period 
withm which he must put the transaction through 
A reply to the effect that he will buy at a lower 

~ s t0 a refusal to buy at the price 
stated. This must amount to a permission to the 

tenant to sell at the higher price. The law does 

not contemplate the existence of a bargaining- 

<5™°'too NX ;"Tm ““™' 1 ”• 

7^-iyjtl&zstiis. Tdpfa 

! Of notice—If necessary. y 

A landlord applying under S. 12-A (5) of th- 
Tenancy Act to the revenue officer for the fixation 
of fair prices must deposit the amount mentioned 
j in the notice of the tenant within thirty days 

1 ??r S L he ¥°r\ his ri « ht to pre-empt. 

N L j 575 ' P ’ C '- > Namdeo v. Nago. 1945 

7 77~j- 12 ". A < 5 ) ( as amended in 1939)— 
Landlord considering price stated in tenant’s notice 

"fficTrTfiT^tTce ^ ^ t0 

se^r^r n0tice 0f his int ention to 

replied thlt hl ™ and the landlord 

replied that he was willing to buy the right hut 

that the price quoted was exorbitant and applied 

.aSaWeTrice,^ ^ ^rmination^of 1 

haw^neiWt land J ord must be deemed to 

tanant -ft *£? ng ^ he "".ust purchase it from the 
tenant at the price stated in the notice, and that 

the revenue officer was not competent in the cir- 

cumstenees of the case to fix the fair price. 

NL J 575 *' FC ') S - Na mdeo v. Nago. 1945 
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-;—S. 12-A (5) and (11) —Tenant (jiving 

notice to landlord of his intention to sell — Appli¬ 
cation by latter for getting sale-deed executed — 
Intending purchaser—If necessary party. 

Where an occupancy tenant gives the landlord 
notice of his intention to sell his right in his 
holding to a person for a sum specified in it and 
the landlord applies under S. 12-A (5) of the 
Tenancy Act to the Tahsildar for getting a sale- 
deed executed by the tenant and to be placed in 
possession of the right, the intending purchaser 
is not a necessary party to the proceeding. Tn a 
case under S. 12-A (5), when the original tenant 
is still in possession of the right and no sale has 
actually taken place, the only partv to the pro¬ 
ceeding started by the landlord wilfbe the tenant 
and not the intending purchaser. ( Sanyal .) 
Laxman v. Ganesh Prasad. 1950 N.L.J. 18. 
~” S. 12-A (7) — Applicability—Tenant not 
giving notice of sale—Landlord, if can be deemed 
to have permitted it. 

S. 12-A (7) of the C. P. Tenancy Act conies 
into operation only when cl. (1) and els. (2) or 
(3) have been invoked, i.e. % when the tenant 
gives notice as required by cl. (1), and the 
landlord either agrees to purchase the right or 
permits the sale [cl. (2)], or fails to give notice 
[cl. (3)]. Where no notice of the sale has been 
given by the tenant, the landlord cannot ‘be deemed 
to have permitted it." Unless the tenant has 
given notice and the landlord failed to reply, the 
latter cannot be held to have waived his right 
or deemed J iave permitted the transfer. 
(Ran, F.C .) Damodar Govind v. Rajanna. 
1946 N.L.J. 435. 

“7 “S. 12-A (8 )—Application for pre-emp¬ 

tion by lambardar—Limitation Starting point. 

Limitation for an application for pre-emption 
by a lambardar who is a sub-tenant of the occu¬ 
pancy holding, runs from the date of the loss of 
possession of the occupancy tenant and not from 
the date of the loss of his possession as a sub- 
7 • ) BALWANT V. SUKDF.O. 

1950 N.L.J. 257. 

~ S. 12-A (8) and Sch. II —Application 

for pre-emption—Limitation—Starting point 

The right to apply for pre-emption under S. 
12-A (8) of the Tenancy Act arises when a ten¬ 
ant “makes a sale" and the purchaser "temporarily 
or permanently obtains possession". Under Sch. 
II of the Act the period of limitation for pre¬ 
emption application is one year counting from 
the date on which the purchaser obtained posses¬ 
sion. The date of registration of the sale deed 
is of no relevance. (Jayaratnam, F.C.) Mu- 
seram Sao V. Haridas. 1948 N.L.J. 115. 

--S. 12 -A (8)— Interpretation—Sale of hold¬ 
ing by tenant and subsequent reconveyance to him 
—Possession not delivered to purchaser — Appli¬ 
cation for pre-emption—If lies. 

The words "right in" in S. 12-A (8) of the 
C. P. Tenancy Act simply mean the straight¬ 
forward right which accrues from tenancy (e.g.) 
to grow crops, the rights defined in Ss. 95 and 
96 of the Act, the right to sublet and the liabi¬ 
lity to pay rent. To justify an application for 
pre-emption under sub-S. (8) it has also to be 
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proved that the purchaser temporarily or perma¬ 
nently obtained possession of that right. Where, 
therefore, an occupancy tenant sold his holding 
in order to raise a loan and later obtained a 
reconveyance of it from the purchaser who never 
in fact took possession of the holding, the land¬ 
lord is not entitled to apply for pre-emption under 
S. 12-A ( 8 ) of the Act. ( Ramsden, F.C.) 
Koushalya v. Babulal. 1947 N.L.J. 136. 

-S. 12-A ( 8 )—Sals deed by tenant in 

favour of lessee—Application for pre-emption — 
Limitation—Starting point — Date of execution or 
registration. 

Where on a sale of an occupancy holding by 
the tenant to his lessee, the Lambardar who had 
no notice of the sale applies for pre-emption 
under S. 12-A ( 8 ) of the Tenancy Act, the 
starting point of limitation of one year is the 
date of the execution of the sale deed when the 
purchaser who was already in possession as a 
lessee obtained possession as vendee, and not the 
date of registration. The word “right’’ in sub- 
S. ( 8 ) of S. 12-A of the Act is not synonymous 
with the word "title". When a tenant sells the 
right to cultivate, possession can only be of the 
land and not of any intangible title created by 
a registration of a document. The words 
“obtain possession of the right" in the sub-section 
must mean the right to cultivate land by obtaining 
physical possession of the land. ( Jayaratnam, 
F.C.) Ramrao v. Gulam Hussain. 1948 N. 
L.J. 385. 

--S. 12-A ( 8 ) and (11) (a) and S. 2 

(4)— Sale of two occupancy fields by tenant — 
Landlord’s right to pre-empt each field separately 
—Each field, if separate holding. 

* All the land which a tenant holds in occupancy 
right in one village forms one holding as defined 
in S. 2 (4) of the Tenancy Act, no matter when 
each field came into his possession. The fact 
that the fields are not contiguous to each other 
does not matter. If the tenant sells two of his 
occupancy fields in the village for a composite 
price, the landlord has no right to file separate 
pre-emption applications in respect of each of 
the fields and ask that the price of each field may 
be fixed by Court. As both the fields constitute 
one holding, the landlord is bound to apply for 
pre-emption of both the fields and deposit the 
composite price stated in the sale deed within 
the period of limitation as provided in S. 12-A 
01) (a) of the Act; otherwise he would lose his 
right of pre-emption. ( Jayaratnam.) Sham- 
rao Bapuji v. Shri Laxminarayan. 1949 N. 
L.J. 206. 

~ 7 -S. 12-A ( 8 ) —Sale tilth condition permit¬ 

ting re-purchase — Landlord's right to pre-empt. 

If a tenant sells his occupancy holding with a 
condition permitting re-purchase by him within a 
specified time, the landlord is entitled to pre-empt 
so much of the rights in the land which the ten¬ 
ant has lost as a result of the transaction he has 
entered into with the purchaser and he is entitled 
to be placed exactly in the same position as the 
purchaser. The tenant is entitled to re-purchase 
from the purchaser even though pre-emption pro¬ 
ceedings are pending and if a genuine and legally 
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valid repurchase takes place the pre-emption pro¬ 
ceedings will abate. The tenant will be entitled 
to repurchase from the landlord even if he has 
pre-empted the purchaser’s rights. {Jayaratnam, 

*' ^athu Sukharam v. Deokisan Gan- 
gabisan. 1948 N.L.J. 291. 

T 7.®* * 2 'A W (a)— 1\ mver by landlord not 

tn writing—Burden of proof. 

. Although the written consent of the landlord 
is not prescribed by sub-S. (8) (a) as it : s 
under sub-S. (2) of S. 12-A of the C. P. 
t enancy Act, in the absence of a written waiver 
the transferee must carry a heavy burden of 

proof. ( Ramsden , F .C.) Saraswatibai v 

Kailasgir. 1947 N.L.J. 170. 

-- S .* 12 "A (9 )—Limitation for application— 

suspension of—Mistake of Court. 

The limitation for an application by the land¬ 
lord under S. 12-A (9) of the C. P. Tenancy 
Act is one year from the date of loss of posses¬ 
sion of the holding by the tenant. Once limita¬ 
tion begins to run no mistakes committed by the 
parties or the Courts can have the effect of sus- 
paiding it. {Jayaratnam, F.C.) Mangilal v. 
Ramji Ramchand. 1948 N.L.J. 396. 

‘ Z ^ 2 “A (11) Application by landlord 

under — Farties—Tenant if necessary party. 

A tenant who has transferred his interest is 
not a necessary party to an application by the 
landlord under S. 12-A (11) of the C. P. Ten¬ 
ancy Act. {Braye, F.C.) Tankibai v. Pandit 
Beharilal. 1946 N.L.J. 238. 


, ,? 2 "A (11) and (15 )—Landlord simulta¬ 

neously filing suit in Civil Court and applying for 
pre-emption before Revenue Court—Subsequent 
withdrawal of civil suit—Effect on application 
before Revenue Court. 

An application by the landlord for pre-emption 
before the Revenue Court under S. 12-A (11) 
of the C. P. Tenancy Act is perfectly legal al¬ 
though the landlord withdraws his suit winch he 
suniiltanenus:y filed in the Civil Court under S. 

°/ ^ lc Act, when lie clearly states in 
the application before the Revenue Court that he 
is if necessary prepared to pay the amount men¬ 
tioned in the sale deed, which he deposits. {Braye, 

f*.C.) Jankibai v. Pandit Beharilal. 1946 N. 
L.J. 238. 

*" ~~S. 12-A ( 12 ) (a )—Application by land¬ 
lord for pre-emption—Sale deed by tenant not 
registered—Fixing of price—Duty of Revenue 
1'Owrt. 

1 ^ a tenant sells his holding without giving 
notice to the landlord as required by S. 12-A 
11) of the C. P. Tenancy Act, and the sale 
eed is not registered, the landlord applying for 
Pre-emption must be assumed to have had no 
Knowledge of the consideration which passed bet- 
ween the parties. 1 He is quite free to state what 
e likes in his application, but it is for the 
^fHue Court to fix the price if it finds that the 
PPncation must be allowed. {Jayaratnam, F.C.) 

123 MDULARE Vt ^ t ‘ E arbatibai * 1^49 N.L.J. 
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been stated fraudulently in sale-deed—Maintain- 

ability. 

The only ground on which a landlord can bring 
a srnt under S. 12-A (15) of the C. P. Tenancy 
Act is that he considers and claims that the con- 
sideration m the sale-deed has been fraudulently 
stated and does not represent the actual consi¬ 
deration. Under the section what the landlord 
is entitled to sue for is the determination of the 
consideration if the consideration stated in the 
sale-deed has been stated fraudulently. The Civil 
Court has jurisdiction to determine what the 
consideration should be if fraud is established, 
but it has no jurisdiction to determine the con- 
sideration to be that which is stated in the sale- 

T r e if 1 ? 01 "* 1 h * s no right in law to ask, 
th* C( ^ urt , has n ? Jurisdiction in law to give 
the landlord a decree in consonance with the terms 
of the sale-deed 1945 N.L.J. 494, approx!? 
{Grille, C.J. and Hidayatullah, J.) Govinda v 

5! H 197 R (S.b.)’ R ’ (1949) Nag *»1=19« N] 

— — S i 2 -A ( 15 )— Landlord’s suit for pre¬ 
emption dismissed by Civil Court — Pre-emption 
th °\M 9 u Reve . nue c ™rt—Permissibility. P 

S W I 2 -A tllTTfi 8 p Uit p fo L, I)re -emption under 
allowed to 

subsequently. 1948 NTT ±at> 

L tht™ •ft™ '- &A 'ft 

TaariSBt &TZ . 

.lotus & &Whirs 

rel. on. 76 I.C. 193, ref 1 J- Note No - 95, 

A suit under S. 12-A (15) of the A.tK- 
pre-enrption suit, u decree b termsof O wV 

X C £ de°ivery S Z^LES*** 

the decree. Under O^O lTl" (TLtZA 

m a pre-emption suit accorues from the date of the 

fs 2* of s d -tsssrs. is 23 n r 

& frg, 

338. 205 =A.I.R. 1949 Nag. 

Limitation. S^Lia/itat^^a *° r pre “ em Pdon — 

95 and S. 18. 1950 N.L.J N 3%' ARTS ' 10 ANI> 

of holding—Wife one—7^°^ °rn°J h co ~ tenants 
whole holding. 9 ^' entl tled to pre-empt 

ti o mL _ r 11 « 


S. 12-A (15)— Civil suit by landlord for 

option—Consideration not Proved to have 


of a holding °the^wifo? ° f b °r h the co “ tenants 

— i:’Eu&r* 

The word ‘‘strange^Tn ^ „ 

Tenancy Act, contemplates a person° who has nc 
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claim on the tenancy rights of the land in question, 
either as a co-tenant or as a possible heir. ( Braye, 
F.C.) Bhikam Singh v. Unkibai. 1946 N. 
L.J. 286. 

--S 13— Applicability—Transfer under .S'. 

12 (1) (r)— Application by co-tenant. 

An application for ejectment under S. 13 of 
the C. P. Tenancy Act. by a co-tenant does not 
lie on a transfer of an occupancy field made by 
a tenant in accordance with S. 12 (1) ( c) of 
the Act. It is only when the transfer is not in 
accordance with any part of S. 12 that eject¬ 
ment under S. 13 arises. Saie under S. 12 (1) 
(c), is subject only to the landlord’s right of 
pre-emption under S. 12-A. A co-tenani may 
pre-empt only in the case of involuntary sale 
described in S. 12-B. (RawsJen, F C.) Khutii 
v. Shankar. 1947 N.L.J. 149. 

-S. 13 —.Application by landlord for pos¬ 
session on tenant trarisferring occupancy holding 
by conditional gift—Tenant revoking gift while 
application pending in appeal — Landlord's cause 
of action—If ceases to subsist . 

Where on a tenant transferring his occupancy 
holding by a conditional gift revocable at his will 
the landlord applies under S. 13 of the Tenancy 
Act to be placed in possession of the holding on 
the ground that the transfer is in contravention, 
of S. 12 of the Act and while the application is 
pending before the appellate Court the tenant 
revokes the gift and regains the possession of (he 
holding, the landlord’s cause of action for con¬ 
tinuing the proceedings thereby ceases to exist. 

In the above case the tenant reserves to himself 
the right of re-entry and to that extent main¬ 
tains control over the disposition of the holding. 
In other words he has not divested himself of 
his entire rights in the holding. S. 13 of the 
Tenancy Act says “if a tenant transfers his right 
in his holding, etc." This must be construed as 
transfer of the tenant’s entire right. The law, i 
however, does not provide for partial divestment 
to be followed by dispossession of the tenant, 
except in the case of a sub-lease in contravention 
of S. 12 (1) (a) of the Act when, instead of 
dispossessing the tenant, the Revenue Officer may 
replace the tenant in possession of the holding by 
cutting short the period of the lease. In other 
words, the right of re-entry inherent in a lease 
is recognised and given effect to in favour of the 
tenant by modifying the peiiod of the lease in 
preference to conceding the right of possession of 
•co-tenants or others which accrued to them as a 
result of the contravention of the provisions of 
S. 12. In the absence of any specific provision 
in the law applicable to the facts of the case a 
revenue Court, would be fully justified in applying 
the principle stated above and recognising the re¬ 
entry of the tenant into possession of the holding. I 
(Jayaratnam, F.C.) Baburao v. Muniyabat. 
1948 N.L.J. 50. 1 

-S. 13— Application by landlord — Maintain¬ 
ability—Landlord not admitting title of non-appli¬ 
cant as occupancy tenant 
A landlord applying for relief under S. 13 of 
the Tenancy Act must admit that the non-appli¬ 
cant is his occupancy tenant. If he denies it, his 
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application is liable to be rejected summarily. 
(Jayaratnam.) Dandigk v. Mr, Tainabbi. 1950 
N.L.J. 84. 

-S. 13 — Landlord of ex-proprietary tenant 

—Purchaser of his share or lambardar. 

S. 49 of the C. P. Tenancy Act secures to a 
co-sharer, who parts with bis share, occupancy 
rights in his sir land, but it does not automatically 
partition the newly purchased share from the rest 
of the mahal. The landlord of an **>:-proprietary 
tenant for the purpose of S. 13 of the Act is, 
therefore, the lambardar of the village and not 
the purchaser of his share. (Braye, F.C.) Aley 
Mahomed v. Mustafa Khan. 1947 N.L.J. 
403. 

-Ss. 13 and 14 — Rights and liabilities of in¬ 
coming tenant—Structures erected by previous 
tenant. 

A tenant placed in possession of an occupancy 
holding under the provisions cf S. 14 of the Ten¬ 
ancy Act cannot be made to pay any cost of im¬ 
provement which the previous tenant or transferee 
did to the holding. His liabilities are. limited to 
arrears of rent and advances for necessary expen¬ 
ses of cultivation. The in-:oming tenant has to 
be placed in possesssion of the whole holding 
irrespective of whatever structures the transferee 
may have erected on the land. It does not matter 
when these structures were erected. (Jayaratnam, 
F.C.) Chunta Muluwa 7-. Thakur Durjan 
Singh. 1948 N.L.J. 321. 

-S. 14 (as amended)— Retrospective ope¬ 
ration. 

A transfer made by an occupancy tenant in 
contravention of S. 12 of ‘he C. P. Tenancy 
Act of 1920, before it was amended by the C.P. 
and Berar Act XI of 1940 was set aside by a 
Sub-Divisional Officer as illegal and the son of 
the transferring tenant was placed m possession 
after the amending Act came into force. On 
appeal a joint brother of the transferring tenant 
contended that he had a preferential claim under 
the amended S. 14 (3) as the son was placed 
in possession after the Amending Act had come 
into force. 

Held, that the brother could not oust the son 
as the provisions of the new Act could not be 
construed so as to take away rights that had 
accrued under the old Act. (Rau, F.C.) Babya 
Ramchandra v. Gulzar Fakru. 1947 N.L.J. 
150. 

—-(as amended in 1940), S. 27 (1)— Diver¬ 

sion of land by tenant — If entails forfeiture auto¬ 
matically and forthwith—Right to eject tenant — 
Notice under section — If condition precedent. 

A diversion of lands by a tenant does not 
automatically work a forfeiture under S. 27 (I) 
of the C. P. Tenancy Act. The landlord cannot 
straightaway eject a tenant following a diversion 
unless and until he gives the tenant an opportu¬ 
nity to remove the diversion under S. 27 (1). 
(Shevde, J.) Fatelal Shah v. D\yal\l. I.L. 
R. (1949) Nag. 167=1949 N.L.T. 575=A.I.R. 
1949 Nag. 218=3 D.L.R. (Nag.*) 89. 
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-S. 27 (7 )—Notice under—Object of — 

Form of notice—Holding recorded in names of 
twp brothers—Elder in actual occupation and on 
the spot as manager—Notice to him alone—Suffi¬ 
ciency and validity of. j 

S. 27 (2), C. P. Tenancy Act, does not pres- | 
cribe any particular form of notice. The object 
of the notice prescribed by the section is only 
to give a previous warning to the tenant to undo 
the wrong done by him before taking the dras¬ 
tic step of ejecting the tenant by a suit, in other 
words, to give the tenant, so to say, a locus peni- ; 
tentiae to mend matters. In the case of a hold- 1 
ing recorded in the names of two brothers the | 
elder being the de facto and de jure manager of 
the property and being also on the *pot in actual 
occupation, a notice to that elder brother is a valid 
notice not only to him but a-so to his younger 
brother, under S. 27 (1) of the Act. ( Shevde, 
/.) Fatelal Shah v. Dayalal. I.L.R. (19-19) 
Nag. 167=3 D.L.R. (Nag.) 89= A.I.R. 1949 
Nag. 218=1949 N.L.J. 575. 

-S. 35—Abandonment of holding—Proof— 

Tenant purporting to transfer holding under void 
sale-deed—Suit by landlord for ejectment of 
transferee—Tenant pleading that he claimed no 
interest in holding. [Sec Q.D. 1941-1045, Vol. 
I, Col. 687.] Chindhu Patel v. Dadu Patel. 
221 I.C. 437=1946 Nag. (Rul.) 30. 

-Ss. 35 and 36 —Intention to abandon hold¬ 
ing—Scope of enquiry. 

It was not intended that S. 35 of the Tenancy 
Act should prescribe tests by which a tenant’s 
intention to abandan a holding could be establish¬ 
ed. Nor is it a penal section for confiscation of 
a holding in certain contingencies. It seems to lay 
down certain ad hoc circumstances in which a 
landlord can publish a notice and treat a tenant's 
holding as abandoned, so that he can allot it to 
another or cultivate it himself. The enquiry 
under S. 36 must be as entirely independent one 
and a tenant should be free to establish as best 
he can that he had no intention of abandoning I 
the holding in spite of the truth of what was 
stated in the notice. Therefore under S. 36 of 
the Act all circumstances, and not only those 
specified in S. 35, must be taken into account. 

( Jayaratnam, F.C.) Ramoin Hari Prasad z. 
Berendra Kumar. 1948 N.L.J. 3o9. 

-S. 36-A —Applicability — Zamindaris. 

Zamindaris have not been excluded by notifi¬ 
cation from the operation of S. 36-A of the C. 
P. Tenancy Act. The mulik makbusa tenure is 
not unknown in inalienable or impartible zamin¬ 
daris. The contention that the creation of pro¬ 
prietary rights within a zamindari is a violation of 
the incidents of the zamindari tenure is untenable. 
The section admits of no such interpretation. 

( Jayaratnam, F.C.) Lal Amolsin v. Mrs. M. 
Unger. 1948 N.L.J. 43. 

---S. 36-A —Application for malik-makbvza 

eights—Discretion of Revenue Officer -Possible 
contingency of land being bought by another per - 
son and used for non-agricuttuml purposes. 

A missionary society acquit ed occupancy right 
in land and applied under S. 36-A, C. P. Ten- 
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anc> Act, for declaration to be a mahk-ynakbuza 
of the land. 

Held, that the discretion of the Revenue Officer 
could be rightly used to refuse the application. In 
permitting the tenancy right to pass to the mis¬ 
sionary society, the landlord was presumably 
actuated by a desire to facilitate the philanth¬ 
ropic object of the society, whereas, if the dis¬ 
cretion allowed in S. 36-A is to be exercised 
in such a way as to tramier the proprietary 
rights to the society, the result may well be, if at 
any time the society decides to ciose down this 
particular activity, the land would be bought by 
any person and used for a non-agricultural com¬ 
mercial purpose. If the landlord had beea 
approached to part with proprietary lights un¬ 
conditionally to the society, he might well have 
refused to do so in view of this possible con¬ 
tingency. ( Braye , F. C.) Mennonite Church 

of North America v. Lal Bahadur Singh. 
1946 N.L.J. 285. 

"77T S - . 36-A —Application under—Maintain¬ 
ability title of applicant as occupancy tenant in 
dispute. 

An application under S. 36-A of the Tenancy 

Act to be declared as malik moklniza of a certain 

khasra number, cannot be made by a person whose 

title to that land as occupancy tenant is in dispute. 

(Jayaratnam .) Ghasin v. Nathmal. 1950 N. 
L. J . 98• 

7 7 36-A and 12-A—Declaration of tenant 

to be malik-makbusa— When takes effect—Sale 
of holding by tenant after such declaration and 
before it takes effect—Effect of—Landlord’s right 
to pre-empt. See C. P. Tenancy Act, Ss. 12-A 
and 36-A. ^^1949 N.L.J. 484. 

——S. 36-A— Discretion of Revenue Officer. 

A Revenue Officer has a discretion to reject an 
application by an occupancy tenant to be declared 
Malik Makbusa under S. 36-A of the Tenancy 
Act, even if all the prescribed requirements of 
that section are fulfilled. The section cannot be 
invoked to operate in certain circumstances where 
the occupancy tenant is not merely a tenant pure 
and simple, but is also a Maufidar of the land¬ 
lord with which status the tenancy right may be 
interconnected. {Jayaratnam, F. C.) Zainabi v 
Sadashiv Rao. 1948 N.L.J. 109. 

T • 3 6 -A —Proceeding under—Notice— 

Service on all co-sharers — If necessary. 

Rule 2 of the Rules under S. 36-A* Tenancy 
Act, requires a notice to the landlord only and' 
under the provisions of S. 188 (2) of the Land 
Revenue Act the lambardar is deemed to be the 
landlord. Therefore, in proceedings under S. 
JO-A of the Tenancy Act, it is enough if the 
notice is served on the lambardar and it need not 
be served on all the co-sharers. (Jayaratnam.) 

^hampalal V. Ramchand. 1950 N.L.J. 143. 

— 40—- Application by sub-tenant for de - 

claration Expiry of his lease—Date of — Pre¬ 
sumption. 

Under S. 40, C. P. Tenancy Act, a declara¬ 
tion can be made only in favour of a person who 
is a sub-tenant and in possession on the date of 
the commencement of the proceedings. Sub¬ 
tenants are virtually tenants-at-will and the terms 
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of their tenure are determined by their agree¬ 
ments with their lessors. Where an agricul¬ 
tural lease does not refer to any crop that the 
lessee may grow in the holding leased out and 
does not specifically state the period in terms of 
dates but with reference to cultivation generally, 
the presumption is that the lessee retains posses¬ 
sion of the land till the end of the agricultural 
year. (Sanyal.) Guruprasad v. Dhannu 
Surta. 1949 N.L.J. 602. 

-S. 40, Expl.— Scope and effect. 

The explanation appended to S. 40. C. P. Ten¬ 
ancy Act, merely lays down a rule of presumption 
regarding habitual sub-letting although this pre¬ 
sumption does not arise until seven years have 
elapsed, a declaration can be made taking into 
account a shorter period if the fact of habitual 
sub-letting can be otherwise proved. (Sanyal). 

Guruprasad v. Dhannu Surta. 1949 N.L.J. 
602. 

-S. 40 (1), proviso (2 )—Application by 

sub-tenant holding lease made after 1st Novem¬ 
ber, 1932— Proof of habitual sub-letting—Evidence 
of leases made prior to that date — Admissibility. 

According to the second proviso to S. 40 (1) 
of the C. P. Tenancy Act, no declaration under 
the section can be made in the case of a sub¬ 
tenant holding land under a lease made before 
1st November, 1939. Where an application for 
a declaration is made by a sub-tenant holding 
land under a lease made after that date, the pro¬ 
viso does not suggest the exclusion from the evi¬ 
dence to prove habitual sub-letting of leases made 
prior to that date. (Sanyal.) Guruprasad v. 
Dhannu Surta. 1949 N.L.J. 602. 

-S. 41— Declaration in favour of person 

not sub-tenant on date of proceedings — If can be 
made. 

S. 41, C. P. Tenancy Act, shows that the ' 
declaration can only be made in favour of a 
person who was a sub-tenant on the date of the 
beginning of the proceedings. If a person is not 
a sub-tenant on the date of application, he has no 
right to apply under the section. Even if the 
.Revenue Officer acts on his motion, the person 
in question has to be a sub-tenant on the date 
when he initiates the proceedings. (Rajan.) 

Krishnarao V . Ramrao. 1950 N.L.J. 345. 


—- S. 45 —Land recoded as “Muafi Khairati 
Sadharan” held by Bhumak— IMiter ceasing to 
perform services—Liability to ejectment. 

Ordinarily, if land is recorded as “Muafi 
Kkairati Sadliaram”, and there are no other condi¬ 
tions attached to it, under instructions contained 
in paragraph 20 of the C. P. Settlement in¬ 
structions No. 1, the land would be treated as 
occupancy land. But if such land is held by a 
Bhuniak in consideration of rendering services as 
a Bhumak, it should be recorded as “ Mitafi 
Khidmati'* . Where the Bhumak has to do ser¬ 
vice not only to the Malguzar but to the Govern¬ 
ment Officers visiting the village, the land can be 
rightly treated as village service land, and the 
Bhumak is liable to ejectment under S. 45 of the 
C. P. Tenancy Act on his ceasing to perform 
the services of Bhumak. (Bumbazvalc, /.) Godrya 


C. P. TENANCY ACT (1920), S. 58-C. 

Jairam v. Mukundrao F.alati. 1949 N.L.J. 
471. 

-Ss. 46 (3), 47 and 48 —Transfer of occu¬ 
pancy holding—If void. 

Obiter :—There is no prohibition on a transfer 
of an occupancy holding in the sense that the 
! transfer is void. S. 46 (3) of the Tenancy Act 
makes such transfers “voidable in the manner and 
to the extent provided by the two next following 
sections". Those sections only give certain heirs, 
and after them the landlord, the right to avoid 
those transactions and then only by application 
to a Revenue Officer. 8 N.L.R. 22; 22 N.L.R. 
128 and 1937 Nag. 43, referred to. (Bose, C.J . 
and Mangalmurti, J.) Dharamsinc.h v. Maya- 
ram Sadhuram. I.L.R. (1950) Nag. 97=1950 
N.L.J. 528=5 D.L.R. (Nag.) 39. 

-Ss. 55 and 58-A (Newly added by the 

amending Act of 1940)— Scope and applicability. 

The provisions of Ss. 55 and 58-A of the C. 
P. Tenancy Act newly added by the amending 
Act of 1940 are not retrospective and so cannot 
apply to transactions prior to 1940. ( Shevde, /.) 
Lalchand Nathuram v. Nandu. A.I.R. 1948 
Nag. 139. 

-S. 58-A and C. P. Tenancy (Amend¬ 
ment) Act XI of 1940, S. 55—Landlord obtain¬ 
ing rent decree before and executing it after 

amendment—If a chargeholder. [See Q.D. 1941- 
1945, Vol. I, Col. 689.] Rewa Prasad v. Babu 
Punamchandra. I.L.R. (1946) Nag. 39=A. 
I.R. 1946 Nag. 119. 

-S. 58-C —Order under — Revision—Right 

of aggrieved party— C . P. Land Revenue Act , 
5. 39. 

S. 58-C (3) of the Tenancy Act bars an ap¬ 
peal from an order made under sub-S. (1), and 
gives the aggrieved party the only remedy of 
instituting a suit in a civil Court to establish the 
right which he claims. He cannot therefore 
establish the right which he claims in a revisional 
Revenue Court. 

This does not mean that a superior Revenue 
Court cannot exercise revisional authority over a 
Revenue Officer when that officer exercises powers 
under S. 58-C of the Tenancy Act. Such 
powers exist under S. 39 of the Land Revenue 
Act. But they are, in the obvious circumstances 
of the case, of very limited range. In any event, 
they cannot operate to give a decision contrary 
to the one recorded by the original Court. They 
can only be of a supervisory nature to see, for 
instance, whether the original Court was em¬ 
powered by law to exercise the jurisdiction it 
did, or whether it exceeded its powers by, for ex¬ 
ample, imposing a fine or ejecting a tenant. The 
order passed in revision in such a case would not 
he an order “setting aside” the decision cf the 
Original Court and giving a different decision, 
but would be one quashing the entire proceedings 
as illegal and void. ( Jayaratnam, F.C .) 
Dattatraya Devasthan v. Damodar Krishna- 
rao. 1949 N.L.J. 42. 

-Ss. 58-C and 58-D —Reauirements o* S . 

58-C not complied zvith—Jurisdiction to sell hold - 
ing. 
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TT.. J. . n r n r ^ . _ 


Under S. 58-C of the C. P. Tenancy Act, 
the Revenue Officer must “record a finding” re¬ 
garding the amount due and “require the tenant 
to pay the total amount determined” by a speci¬ 
fied date. This can only mean that he must either 
issue a notice to the tenant or, if the tenant is 
present, at least record in the order sheet that 
he has informed the tenant dearly regarding the 
amount to be paid and the time-limit for payment. 
Even if no question arises regarding interest or 
costs, the tenant must be clearly told the amount 
due and be given a specified time in which to pay. 
A general notice to appear on the date fixed for 
hearing does not comply with the requirements 
of the section. A sale of the holding held after 
service of such notice without jurisdiction under 
S. 58-D of the Act. ( Ramsden, P.C .) Raja 
Chhattar Singh v. Mt. Nanki,. 1947 N.L f. 
77. 

S. 58-C —Tenant informed orally of the 


amount and date zvithin which he has to pay— 
Section, if complied with. 

It is sufficient compliance with S. 58-C of the 
Tenancy Act to inform the tenant orally of the 
amount which he has to pay and the date before 
which it has to be paid. ( Jayaratnam .) Nandgir 
v. Ganpat. 1949 N.L.J. 300. 

- S. 58-H —Recovery of consent money — 

Application made beyond seven months of date of 
default—Jurisdiction of Revenue Court . 

The Revenue Court has no jurisdiction to enter¬ 
tain an application under S. 58-H of the Tenancy 
Act to recover consent money made more than 7 
months after the date on which it became payable. 

(Jayaratnam .) Gorjabai v. Ram Kalibai. 1949 
N.L.J. 392. 

--- Ss. 74 and 201— Applicability — Com¬ 
plaint against Malguzar for illegal levies—Need 
for separate complaint by each tenant. 

A complaint that the Malguzars charge Re. 1 
from each cultivator for repairing village 
“ fhandas ”, although under the wajib-ul-arz the j 
responsibility is theirs, is really one under S. 74 
of the Tenancy Act. Under this section, each 
tenant has to make a separate complaint so tliar 
it can be enquired into in detail. The wajib-ul-arz \ 
has nothing to do with illegal levies by a Lam* | 
bardar, except to the extent that it can be cited 
as evidence to prove that the levy was an illegal 
one and was not authorised by custom. Thus 
S. -201 of the Act has no application and the 
Malguzars cannot be taken to task under that 
Section. (Jciyarutnuta.) kajaram v. FuntAb- 

rao. }950 N.L.J. 207. 

-S. 88-A —Cases under—Procedure—Cr. P. 

Code or I. P. Code—If applicable. See C.P. 
Land Revenue Act, S. 201. 1945 N.L.J. 542. 

-S. 88-A —Cases under—Revenue Officer, if 

can start suo motu. See Central Provinces 
Land Revenue Act, S. 201. 1945 N.L.J. 542. 

-- S. 88-A —Payment by landlord—If must 

be' made at market rate—Payment in kind — Per¬ 
missibility. ' ! 

Unless payment is made in full (i.e.) at reason- i 
able or market rates and according to the work 
performed the landlord is liable to be penalised 


as provided in S. 88-A of the Tenancy Act, in 
respect of each day*s work or each task which has 
not been fully paid for. Payment in kind, if ac¬ 
cepted as such by the labourer, is legally permis- 
. . _ ^ course, that the value thereof 

is equivalent to the amount of wages due at 
reasonable, or market rates. (Ramsden, F.C .') 
Ranashah Bapu v. Shaugram. 1945 n.L J 
542. * 

-S. 95 ( 1 ) (old)— Applicability—Toddv 

trees . 

A toddy tree is not a fruit tree within the 
meaning of the old S. 95 (.1) of the C. P. Ten¬ 
ancy Act. Toddy juice extracted from the tree 
is neither fruit nor flower, nor is it in the 
nature of annual produce appertaining to agricul¬ 
ture. I.L.R. (1943) Nag. 298, relied on. (Shevde, 
J.) Putribai v.. Sarjubai. I.L R. (194S) Nag 
882=A.I.R. 1949 Nag. 245=1949 N.L.J. 168.* 

--S. 95 (1), Proviso (2 )—Scope of— 

Tenant removing trees hindering cultivation— 
Landlord’s right to price of such trees 

Sub-S. (2) of S. 95, C. P. Tenancy Act, 
relates to a case where a tenant other than a 
sub-tenant wants to purchase the rights in the 
trees m his holding, which do not belong to him 
but belong to the malguzar. Whenever, however, 
any trees are to De removed in the interests of 
proper cultivation, proviso (2) to sub-S. (1) 

°f S- 95, will apply, and the landlord is not 
entitled.to the price of such trees but only to the 
felled timber. ( Bambawale.) Yadorao v Pu- 
rushottam. 1949 N.L.J. 478. 

—S. 100 Applicability—Tenancy right sup¬ 
ported by settlement entries. 

The powers conferred by S. 100 of the C. P. 

1enancy Act can be rightly used in cases where 
the tenancy right is supported by settlement en- 
tnes and possession rests wirh the tenant, al- 
though the entry in the annual papers is equivocal. 

1947™N l'j^UO SADASHIV Rao Gulabja. 

. 100—- Ejectment”—Meaning of—Lessee 

of tenant ref using to give up^ossession on expiry 

of lease Tenant J if entitled to he reinstated under 
section . 

The word “ejectment” in S. 109 of the Tenancy- 
Act connotes wrongful and forcible dispossession 
which must have occurred at some point of time 
when possession of the land was secured. A 
voluntary surrender of possession cannot at any 
subsequent stage evolve into an “ejectment” which 
attracts the provisions of this secion. If a 1am- 
bardar who has taken a lease of the occupancv 
holdmg from the tenant refused to give up pos¬ 
session on the expiry of lease, his refusal does 
not amount to an “ejectment” of the tenant 
from the holding so as to entitle the tenant to 
be reinstated under S. 100 of the Act. 5 N.L. 

K. 9/, approved. ( Jayaratnam and Sanyal.’) 
xvesheorao v. Gangadhar. 1949 N.L.J. 517. 

-S. 100 —“Otherwise than in accordance 

.s Act"—Meaning of—Tenant putting land 

lord in possession under unregistered surrende 
deed . 

Under S. 100, C. P. Tenancy Act, Revemi 

Courts are given power to interfere summarib 

« 
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when a landlord 'ejects’ a tenant from his holding. 
The words “otherwise than a accordance with this 
Act” in the section simply mean “wrongfully”. 
If therefore a tenant voluntarily puts the landlord 
in possession by an unregistered surrender deed, 
he has no remedy under the Act if he thinks that 
he has been defrauded or changes his mind for 
some other reason. (Jayaratnam, F. C. ) Mihi- 
lal Kishori v. Seth Nokhelai . 1948 N.L.L 
303. 


--S. 100 — -Scope of enquiry—/.nqitiry into 

title—Function of Revenue Court. 

An order passed under S. 100 of the Tenancy 
Act is intended to restore the s'uius as between 
the landlord and tenant. It in no sense decides 
any question of title as between them. It is :.o 
part of the functions of a Revenue Court to 
enquire into such matters. It is enough for the 
applicability of the section if I he applicant esta¬ 
blishes prima facie that he is the tenant and that 
he was dispossessed by the landlord otherwise 
than in accordance with the Ac". Where the 
applicant was in possession oi the holding for 
two consecutive years as an oejupanev tenant, 
recorded as such in the village jamabardi without 
objection by th£ landlord who summarily ejected 
him, he is fully entitled to seek redress from a 
Revenue Court under S. 100 of the Act. (Jaya- 
ratnam, F . C .) Ramkum \r r. Dayar vm. 1948 
N.L.J. 382. 


r?’ — Scope — S. 14 of Limitation 

Act If applicable to suit under Act. 

S.104 (4), C. P. Tenancy Act, says that the 
remainder of the Limitation Act (except Ss. 6, 7, 
19 and 20) shall apply. Therefore S. 14 of the 
Limitation Act is applicable to a suit under the 
C. p . Tenancy Act. I.L.R. (1936) Nag. 5, not 
toll. (Bose, C ./.) Siiarifj an v . Vishnu- 

I-L.R. (1949) Nag. 743=A.I.R. 
1950 Nag. 37= 5 D.L.R. (Nag.) 72=1949 N. 
L.J. 586. 


. • 105 (a) and 6—.S o/r <>/ shore <»/ nrnor 

m occupancy holding by on.e not his guardian -Pre- 
emption by lambardar—Suit tty min >r for posses¬ 
sion—Jurisdiction of Civil Court. 

The share of a minor in an absolute occupancy 
held was sold by one who was not his guardian. 
1 he lambardar thereupon pre-empted the sale under 
b. 6 of the C. P. Tenancy Act as it stood be- 
tore the amendment made bv the C. P. Tenancy 
(Amendment) Act, 1939. In a suit for posses¬ 
sion brought by the minor, it was contended by 
the lambardar that the jurisdiction of the Civii 
Court was barred under S. 10S (a) of the C P 
Tenancy Act. 

Held . Hat S 105 (a) of Ihe C. P. Tenancy 
Act did not bar the jurisdiction of the Civil 
Court in a case like this where there was no le^al 
transfer at all. The Court of special jurisdiction 
did not carry with it a power to act beyond and 
outside that jurisdiction, and action which was 
u ltra vires of such jurisdiction gave a cause of 
action in the Civil Court (Matu/alniwri J ) 
Deokabai v. Punjab Rao. I.L R. (1947) 
812=A.I.R. 1948 Nag. 299=1947 N.L J 444 ' 


C. P. TENANCY ACT (1920), Sch. II, 
Art. 1. 

-Sch. II, Art. 1— Applicability—Suit by 

claimant to tenancy for possession of holding on¬ 
ground of dispossession. 

Art. 1 of Sch. II to the C. P. Tenancy Act 
does not relate to suit under the special provisions 
of the Act only. The reference is to an ordi¬ 
nary suit in the Civil Court. A suit by a person 
claiming to be a tenant for possession based upon 
dispossession or exclusion from possession of the 
holding is governed by Art. 1 of Sch. II to the 
Act. ( Meredith and Ray, JJ.1 Madhuban z. 
Basanta. 25 Pat. 764=A.I.R. 1947 Pat. 424= 
14 Cut.L.T. 35. 

-Sch. II, Art. 1— Applicability — Suit by 

co-tenant. 

Art. 1 of Sch. II, C. P. Tenancy Act, applies 
where there has been exclusion from possession 
and denial of the title of a co-tenant. ( Bose 
and Sen, JJ.) Munna B\i v. Smakda Bai. 
I.L.R. (1946) Nag. 312=1946 N.L. T. 381= 
A.I.R. 1946 Nag. 235=227 I.C. 490=1947 Nag. 

(Rul.) 21. 

-Sch. II, Art. 1— Application by landlord 

for pre-emption — l.imitation—Starting point — 

7 ransferred holding in possession of third party. 

Under Sch. II, Art. 1 of the C. P. Tenancy- 
Act, the landlord must file his application for pre¬ 
emption under S. 6 (4) (c) within one year from 
the date on which possession is lost by the trans¬ 
ferring tenant. Where the tenant; transfers what¬ 
ever interest lie has in the holding by a registered 
sale-deed, limitation for pre-emption runs from the 
date of the deed, although the transferee does not 
actually obtain physical possession by reason of the 
holding being in possession of a third party and 
has to file a suit against him for possession. The 
wording used in the Article is: “The date on 
which possession was lost”. The wording does 
not refer to the dates on which any particular 
person took possession. (Bambczvalc .) Mt. 
Manjulabai v. Ganga Bisen. 1949 N.L.J. 505. 

-Sch. II, Art. 1 and Limitation Act, 

Art. 148— Suit for redemption of usufructuary 
mortgage of tenancy lands—Debt discharged by 
order of Debt Concilation Board—Article appli¬ 
cable — C. P. Debt Conciliation Act, S. 8 (2). 

A suit for redemption of a usufructuary mort¬ 
gage of tenancy lands on the ground that the mort¬ 
gage claim was fully satisfied out of the usufruct 
or must he deemed to have been discharged un¬ 
der S. 8 (2) of the C. P. Debt Conciliation Act, 
is governed by Art. 148 of the Limitation Act 
and not by Art. 1 of Sch. II of the C. P. Ten¬ 
ancy Act. The discharge of a debt by the 
operation of a Statute does not amount to a re¬ 
demption of the mortgage. By the mere fact 
of satisfaction of the mortgage debt the posses¬ 
sion of the usufructuary mortgagee does not be¬ 
come adverse to the mortgagor and as such it can¬ 
not be said that such mortgagee must be deemed 
to exclude the mortgagor from possession from 
the date of satisfaction of the mortgage for the 
purposes of Art. 1 of Sch. II of the C. P. 
Tenancy Act. 48 A. 145; 44 M. 253 and 1933 
Oudh 13, Dist. 1929 All. 305 and 33 A. 97, 
referred to. ( Mudholkar, J.) MULCH and v* 
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C. P. & B. TOBACCO ACT (1939), S. 2. 

Mt. Ganga. I.L.R. (1950) Nag. 68- 1949 N. 
L.J. 539. 

CENTRAL PROVINCES (AND BERAR) 
TOBACCO ACT (VIII OF 1939), S. 2 (o) 
—Wholesale dealer—Who is. 

A wholesale dealer is a person who keeps for 
wholesale sale to traders a commodity for the 
purpose of trade. (Herman, J.) Manohar- 
bhai v. Emperor. 224 I.C. 293=!. L.R. (1946) 
Nag. 422=1946 Nag. (Rul.) 143=1946 N.L.J. 
319=47 Cr.L.J. 587=A.I.R. 1946 Nag. 258. 

-S. 3— Applicability—Agent or servant. 

S. 3 of the C. P. and Berar Tobacco Act 
does not apply to an agent or servant v\l, 0 offers for 
sale and delivers tobacco to customers on behalf of a 
wholesale dealer. (Hemeon, J .) Manohar- 
bhai v. Emperor. I.L.R. (1946) Nag. 422= 
224 I.C. 293=1946 Nag. (Rul.) 148=1946 N. 
L.J. 319=47 Cr.L.J. 587=A.I.R. 1946 Nag. 
258. 

—-Schedule, Cl. (e), Proviso —If ultra 

vires. 

The proviso to Cl. (e) of the schedule to the 
C. P. and Berar Tobacco Act is not ultra vires 
the Provincial Legislature. (Hemeon, J.) Ma- 
noharbhai v. Emperor. 221 I.C. 293=T.L.R. 
(1946) Nag. 422=1946 Nag. (Rul.) 148=1946 
N.L.J. 319=47 Cr.L.J. 587=A.1.R. 1946 Nag. 
258. 

CENTRAL PROVINCES AND BERAR 
VILLAGE PANCHAYAT ACT, S. 62— 

Powers of Deputy Commissioner—Nature of . 

The action which a Deputy Commissioner takes 
under S. 62 of the Village Panchayat Act is in 
the nature of administrative action and not as a 
Revenue Court. The powers vested in the Depu¬ 
ty Commissioner are neither appellate nor revi- 
sional. (Jayaratnam, F.C ) Bajranglal v. Tu- 
karam. 1948 N.L.J. 194. 

CENTRAL PROVINCES AND BERAR 
BOARD OF REVENUE ACT. See Cen¬ 
tral Provinces Board of Revenue Act. 

C. P. AND BERAR MUNICIPALITIES 
ACT (II OF 1922). See C. P. Municipali¬ 
ties Act. 

C. P. AND BERAR PUBLIC SAFETY 
ACT (LXII OF 1948). C. P. Public 
Safety Act . 

C. P. AND BERAR SALES TAX ACT. 

See C. P. Sales Tax Act. 

CERTIORARI—Writ of. 

Against whom can issue. 

Contents of application. 

Grounds for issue of. 

Judicial or quasi judicial Act—Test. 
Jurisdiction to issue. 

Locus standi to apply for issue of. 
Nature and conditions of. 

Notice to inferior tribunal. 

Scope of writ. 

When can be issued. 

7 - Against whom and when can be 

issued—If can issue against an * unauthorised 
Person purporting to act under the Rajasthan 
(Administration of Evacuee Property) Ordi- 
nance .(XIV of 1949). 

Q..D.—46 


CERTIORARI—-Writ of. 


A writ of certiorari or prohibition can be issued 
only against an inferior Court which includes 
bodies created by the acts of the Legislature. 
It can only be issued against such bodies if a 
duty has been cast upon them of exercising, after 
hearing evidence, judicial functions in the sense 
that they have to decide on evidence between a 
proposal and an opposition. 

When a person is neither a custodian nor an 
Additional Deputy or Assistant Custodian under 
the Rajasthan (Administration of Evacuee Pro¬ 
perty) Ordinance, but has been simply acting on 
behalf of the Deputy Custodian under an alleged 
authority which is not warranted by law, it can¬ 
not be said that he has been acting as an inferior 
Court because law has cast no duty upon him to 
decide questions under the Ordinance in a judi¬ 
cial or quasi-judicial manner and so a writ of 
certiorari cannot be issued against him in respect 
of his acts purporting to be done under the 
Ordinance. (Sharma, J.) Sefuuin v. Raj. 1950 

R.L.W. 186=A.I.R. 1950 Raj. 58. 

- Against whom can issue. 

The High Court has jurisdiction and power to 
issue writs of certiorari against persons or bodies 
of persons who, though not ordinarily called 
Courts, yet have legal authority to determine 
questions affecting the rights of subjects and have 
a duty to act judicially, and who are therefore 
subject to the controlling jurisdiction of the 
Hight Court exercising those rights. ( Bhagwati, 
J. ) Manibhai Hathibhai Patel v. C. \V. E. 
Arbuthnot. 49 Bom.L.R. 454=A.1.R. 1947 
Bom. 413. 

-Against whom can issue—-Administrative 

act of the Collector of Madras under the jMadras 
Buildings (Lease and Rent) Control Act of 1946. 
See Madras Builidings (Lease and Rent) Con¬ 
trol Act (XV of ’946), S. 3 (19A8) 1 M.L.J. 
266. 


-Against, whom can issue—Appellate authority 

under Madras Buildings (Lease and Rent Con¬ 
trol) Act setting aside its own ex parte appel¬ 
late order—Writ if can issue to quash. See Madras 
Buildings (Lease and Rent Control) Act. 
(1947) 2 M.L.J. 482. 

—-Against whom can issue Election Commis¬ 

sioners appointed by Governor of Province to en¬ 
quiry into election—Status and functions of—If 
Court or independent tribunal outside the juris¬ 
diction of High Court. SVv Government of 
India (Provincial Election) Corruvt Pracitces 
and Election Petitions Order, 1936, Part III, 
Para. 4. 49 Bom.L.R. 468. 

-—Against whom can issue—Election tribunal 

consisting of Judge of High Court if subordinate 
to High Court or superior Court -Writ—If can 
issue to election tribunal See Travancore 
Legislative Body Electoral Rules, R. 32 (2). 
4 D.L.R. (Trav.) 121 (F.B.). 

———Against whom can issue—Madras Hindu 
Religious Endowments Board removing trustee of 
a temple in \the mofussil purporting to exercise 
the powers of an Assistant Commissioner under 

S. 26 of the Madras Hindu Re'igious Endow¬ 
ments Act (II of 1927 )—Writ if can be issued 
to quash. 
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The High Court has no jurisdiction to issue a 
writ of certiorari to quash the order of the Madras 
Hindu Religious Endowments Board purporting to 
exercise the powers of an Assistant Commissioner 
under S. 26 of the Madras Hindu Religious 
Endowments Act by which .1 person was removed 
from the office of the trustee of a temple in the 
Salem District. By the mere location of its office 
in the Presidency Town the Madras Hindu Reli¬ 
gious Endowments Board cannot be deemed to be 
an inhabitant thereof within the meaning of S. 8 
of the Letters Patent. Nor can it be said that 
the subject-matter of dispute was one which can 
be said to have arisen in the Presidency Town. 
The subject-matter in dispute in the case is the 
right to the office of trustee in a mofussil town. 
[(1943) 2 M.L.J. 254; I.L R. 1944 Mad. *57 
(PC.), appl; (1948) 1 M.L.J. 322, dist.] Ra- 
jamannar, C.J. and Viswinaiha Sastri J.) Ka- 
ruppa Chetty Gqundan c'. Board of Commis¬ 
sioners for H. R. E., Madras. 4 D.L.R. 
(Mad.) 133=62 L.W. 150=!949 M.W.N. 127= 
A.I.R. 1949 Mad. 857=(1949) 1 M.L.J. 187. 

-- —Against whom can issue—Minister of State 

acting as such — 11 rit if can issue against. 

A writ of certionari cannot issue against Minis¬ 
ters of State who act as such in exercise of powers 
given to them by legislative m\u;i merits and statu¬ 
tory rules. ( Krishna Pillai, C. Sankaran and 
Govinda Menon, JJ.) Muthoswami Iyer v 
Chief Minister, U. S. T. C. 5 D.L.R. (T.C.j 
131 (F.B.). ' 

-Against whom can issue—Order of authority 

unler Payment of Wages -\ct on construction of 

award under Bombay Industrial Relations Act._ 

Writ—Application for—Competency—Order within 
jurisdiction—Wrong interpretation of award—If 
ground for quashing order. See Payment of 

Wages Act, Ss. 7 and 15. 52 Bom.L.R. 389. 

-- Against whom can issue —Parties living out¬ 
side jurisdiction—Jurisdiction to issue. 

The High Court has no jurisdiction to issue the 
writ of certiorari when both the parties to the 
proceedings are outside the jurisdiction of the 
High Court, and particularly when the party 
affected thereby is outside such jurisdiction, al¬ 
though the tribunal against whom the writ is 
sought has its office within the jurisdiction of the 
High Court. (Bhagwati, J.) Aumep.ml'd Cotton 
Mafg. Co., Ltd. v. Textile Labour association. 
I.L.R. (1946) Bom. 360=225 I.C. 402-48 Bom. 
L.R. 76—A.I.R. 1946 Bom. 369. 

-Against whom can issue—Provincial Govern¬ 
ment calling for the records relating to the re¬ 
jection of a revision petition Government under 
Madras House Rent Control Order. Writ to 
quash—If can be issued. Sc-. Government of 
India Act (1935), Ss. 306 (1) and 223. (1947) 

2 M.L.J. 146. 

- -Contents of application—Duty to slate all 

material facts—Omission to state or suppression 
of material facts—Effect on maintainability of 
application — Amendment . 

In an application for the issue of a writ of 
certiorari or prohibition (which arc high 
prerogative writs) it is incumbent on the 
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applicant to state all material facts, and 
if the applicant is guilty of suppression 

or non-statement of material facts, the appli¬ 
cation is liable to be rejected. But where the 
! suppression or non-statement is not the result of 
, any deliberate intention on the applicant’s part 
to mislead or deceive the Court but is a result 
of inadvertence or want of appreciation of the 
true legal position on the part of his legal ad¬ 
visers, the Court will allow the applicant to amend 
his application. ( Bhagwati, J.) Manibhai 

Hathibhai Patel v. C. W. E. Argutcnot. 49 
Bom.L.R. 454=A.I.R. 1947 Bom. 413. 

-Grounds for issue of. Sec Madras Build¬ 
ings (Lease and Rent Control) Act (XV of 
1946), S. 7. (1948) 2 M.L.J 559. 

- -Grounds for issue of -Inaccuracy of ex¬ 
pression in judgment under revision-Sufficiency 
to warrant interference by writ. 

An inaccuracy of expression in the judgment 
sought to be revised would not justify the High 
Court in interfering with the decision of the 
subordinate tribunal by a writ of certiorari under 
any jurisdiction. (Krishna Piihi, C.J., Sankaran 
and Simon, JJ.) Kunju v. Mytheen Kunji. 
4 D.L.R. (Trav.) 121 (F.B.). 

- Judicial or quasi -judicial act — Test of — 

Bombay Land Requisition Ordinance (1947), 5*. 3 
—Order of Government under—Nature of — Writ 
to correct—If competent. 

The true definition of a judicial or qnasi- judicial 
act is that in order that the act may be a judicial 
or quasi-) udicial act as distinct from an executive 
order, a duty must be cast by the Legislature upon 
the person or persons empowered to act to deter¬ 
mine or decide some fact or facts. There must 
also be some lis or dispute resulting from: there 
being two sides to the question to be decided. 
The duty must not only be to determine and decide 
a question; but there must be a duty to determine 
or decide the fact judicially, after weighing the 
pros and cons. What is reaily required is there 
should be a proposition and an opposition, and 
also that the deciding authority should have to 
weigh facts and law. In the matter of making 
an order of requisition under S. 3 of the Bombay 
Land Requisition Ordinance, 1047, the act of the 
Provincial Government is a quasi- judicial act; the 
Legislature his limited the power of Government 
and made it exercisable only upon the happening 
of a particular contingency, namely the existence 
of a public purpose, and has not empowered Gov¬ 
ernment to affect the rights of the subject and 
to impose a liability upon him by a mere executive 
act of Government arrived at purely by subjective 
reasoning on the part of Government If the 
Government acts in excess of its jurisdiction its 
acts can be controlled and corrected by a writ of 
certiorari. But the writ can only be directed 
against the Province of Bombay, which alone is 
empowered under the ordinance to make an order 
of requisition and cannot lie against any minister 
of the Province or any Secretary of that Govern¬ 
ment who might issue the order under the autho¬ 
rity of the Governor. T.L.R. 39 Bom. 279= 
17 Bom.L.R. 100 (P.C.); 48 Bom.L.R. 717, 
ref. ( Chagla, C.J. and Tendcikar , J.) P. V. 
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Rao v. Khushaldas S. Advant. 51 Bom.L.R. 
342=A.I.R. 1949 Bom. 277. 

■Judicial or quasi -judicial act—Test of 


Defence of India Rules (1939). R 17 (1) (a; 
(ii) (a) and (iii) —Order directing cutting off of 
telephone connection of premises and requiring 
surrender of apparatus. 

It is only in cases of judicial or quasi- judicial 
orders that the writ of certiorari can issue. Whe¬ 
ther an act is a judicial act or quasi- judicial act 
or a purely executive act, will depend upon the 
terms of the particular section of an Act or rule, 
the nature, scope and effect of a particular power, 
under which or in exercise of which the act 
may be done. An order under R. 17 (i) ( a ), 
(ii) (a) and (iii) of the Defence of India Rules 
(1939), directing that the telephone connection of 
a specified person be cut off for a period of one 
year and that, that person do forthwith surrender 
the telephone apparatus installed in his premises 
and the fittings in connection with it, is not a 
quasi-j udicial act and therefore a writ of cer¬ 
tiorari cannot issue. It is not every order passed 
under the Defence of India Rule, that can be quasi - 
judicial unless the authority invested with the 
power to pass an order had to act judicially, t.e., 
to weigh a question from two sides and decide 
on the matter no question of quasi- judicial act 
can arise. The two sides cannot include the 
authority making the order as he is the deciding 
authority. (Kania, J .) Kaikttusuru Sorabji v. 
Commissioner of Police, Bomeay. I.L.R. 
(1946) Bom. 1056=48 Bom.L.R. 717=A.I.R. 
1947 Bom. 153=231 I.C. 302. 

- Jurisdiction of High Court to issue 

writ to quash award of an Industrial Tri-< 
bunal under the Industrial Disputes Act after its 
award had been declared by Government under S . 
15 of the Act to be binding . 

It cannot be said that a writ of certiorari can¬ 
not be issued to quash the award made by an In¬ 
dustrial Tribunal under the Industrial Disputes 
Act after the Government had under S. 15 of the 
Act declared the award to be binding on the em¬ 
ployer and employees. (1941) 2 M.L.J. 175: 
I.L.R. 1941 Mad. 807, relied on. (Rajamannar, 
C.J. and Mack , /.) The Randan Textiles, 
Ltd. v. The Industrial Tribunal I, Madras. 

1949 M.W.N. 819= (1949) 2 M.L.J. 789. 

- Jurisdiction to issue—Bombay City Police 

Act, S. 45— Inquiry under—Chief Presidency 
Magistrate—If acts judicially or in executive 
capacity — Interference — Grounds . 

It is perfectly true that under S. 45 of the 
Bombay City Police Act it is for the Chief 
Presidency Magistrate to determine what inquiry 
he should hold for the purpose of determining 
the claim put forward by any party, but it cannot 
he disputed that in holding the inquiry the Chief 
Presidency Magistrate is discharging auasi- 
juidicial functions and not acting in an executive 
capacity. While the Court will not interfere with 
the discretion of the Magistrate as to the nature 
cl the inquiry he should hold or as to its scope. 

If the Magistrate, in holding the inquiry, contra¬ 
venes any rule or principle of natural justice, the 
Court has jurisdiction to interfere and to prevent 
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injustice being done to a party If he prevents 
a party from calling evidence and deprives himself 
of the opportunity of hearing material evidence, 
he acts in a manner which is not in conformity 
with the principles of natural justice. If a judi¬ 
cial officer permits his mind to be affected by cer¬ 
tain testimony, it is his duty, if a testimony of an 
opposite character is sought to be adduced before 
him, not to reject it, but to hear both the pieces 
of the evidence and come to an impartial con- 
ctaon. If he does not do so, the High Court 
will interfere by issuing a writ of certiorari. 
(C hag la, Ag. C.J. and Coyajee, J.) Oscar h! 
Brown v. Nathmal Hira Cm and & Co. 49 Ci\ 

L.J. 511=A.I.R. 1948 Bom. 236=49 Bom.L. 
R. 889. 

■Jurisdiction to issue—Order of requisition 


under Bombay Land Requisition Act, 1948, S 
Writ of certiorari or prohibition—If can 'issue'. 

There is no warrant for holding that either the 
proviso to S. 5 (1) or S. 5 (2) constitutes a 
condition precedent to the act of requisition under 
the Bombay Land Requisition Act; it cannot 
therefore be said that by virtue of this proviso or 
sub-section the power to requisition is subject to 
a condition precedent which has got to be deter¬ 
mined judicially. The act of requisition under 
o.. 5 is therefore not a quasi -judicial act and no 
WTit of certiorari or prohibition can lie in respect 
of an order made under S. S. 51 Bom.L.R. 342, 
dist. ( Tendolkar, J.) Saved Md. Abdullah 

lKsJ'bL.^ 0 ' 31 5M = A - 

issue—Bombay Land 
Requisition Act, S. 6 —Order of requisition under 
—Writ, if lies—Order, if qinsi-judicial. 

A writ of certiorari lies in respect of an order 

of requisition under S. 6 of the Bombay Land 

Requisition Act, the order being a gim^i-judicial 
order. 

The existence of “premises” as defined in the 
Act is a condition precedent to the exercise of 
the power to requisition; and that condition, in 
so far as premises intended to be let are concerned, 
is not capable of subjective determination; nor is 
there any indication in the Act that it is left to 
the subjective determination of the Government. 
Hence the order of requisition must be held to be' 
a quasi-j udicial act. 

c lS true ^ at the fi rst proviso to 

?• o (4) of the Act makes a provision for an 

mquiry only in cases where no intimation of 
vacancy was given it does not follow therefrom 
that Government have to determine nothing in 
relation to premises relating to which an intima¬ 
tion has been received before they proceed to 
requisition them. Government are bound to 
satisfy themselves (a) that the intimation relates 
to premises as defined by S. 4 (3), (b) that such 
premises are vacant within the meaning of that 
term in sub-S. (1) read with the explanation, 
Vj the intimation is in fact given bona 

fide by the real landlord. These are objective 
facts not left to the subjective determination of 
Government, and, therefore the act of requisition 
is a quasi -judicial act even in cases in which an 
intimation of vacancy is given by the landlord. 
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When the proviso t<> S. 6 (4) enacts that the 
cleclara'ion made hy Government shall he ‘‘conclu¬ 
sive evidence,” i; makes the declaration conclusive 
with regard to all facts involved in the determi¬ 
nation of vacancy; hut the declaration is not con¬ 
clusive with regard to the inference to he drawn 
from, or the legal consequences of such facts since 
these arc no matters of evidence. Notwith¬ 
standing the proviso, therefore, the legal concept 
of vacancy is still left for objective determination, 
and the act of requisition is therefore a quasi- 
iudicial act. 39 I.A. 237, considered. 51 Rom 
L.R. 342; 51 Bom.L.R. 438, rel. on. ( Tendol- 


fear, .1 . ) Jagatchandra N. Vora v. Pkovino 
OF Bombay. 51 Bom.L.R. 997=A.T.R. 1950 
Boma 144. 


-Jurisdiction to issue—Bombay Land Re¬ 
quisition Ordinance, 1947, S. 4—Order under—If 
subject to writ. See Bombay Land Requisition 
Ordinance, 1947, S. 4 (4). 51 Bom.L.R. 418. 

-Jurisdiction to issue—Bombay Rents, Hotel 

Rates and Lodging House Rates (Control) Act, 
S. 38—Order of review by Collector under on 
ground not specified—Issue of writ Sec Bombay 
Rents, Hotel Rates and Lod-uns House Rates 
(Control) Act, S. 38. 50 Bom.L.R. 146. 


- Jurisdiction to issue—Central Road 'traffic 

Board, Madras—Order of hi revest of a trans¬ 
port service in the mofussil—iVrit of certiorari 
to call for the records and ouci-sh that order, can¬ 
not he issued. 

The decision of their Lordships of the Privy 
Council in the Parlakimedi case decides the scope 
and conditions of the exercise of jurisdiction by 
the High Court in the matter o* prerogative writs 
and that decision must, therefore, govern all cases 
where there are applications for the issue of such 
Writs. 

Where an application^was made for the issue of 
a writ of certiorari to call for the records of the 
Central Road Traffic Board, Madras, and quash 
its order purporting to allow an appeal in respect 
of a transport service operating in the mofussil. 

Held, though the respondent Board had its offi¬ 
ces in the Presidency Town, the subject-matter 
was entirely outside the original jurisdiction of 
the High Court, as it related to a transport ser¬ 
vice in the mofussil and as such the decision in 
the Parlakimedi case precluded the High Court 
from issuing the writ of certionari asked for. 
( Rajamannar, O.C.J. and Salyangrayana Rao, 
J.) The French India Central Transport, 
Limited, In re. 61 L.W. 406-.A.T.R. 1948 Mad. 
497=1948 M.W.N. 424=(1948) 1 M.L.J. 401. 

- Jurisdiction to issue—Central Traffic 

Board, Madras, appointed under tlv Motor Vehi¬ 
cles Act allowing an incompetent appeal- -Act 
without jurisdiction—Quashing by the issue of a 
writ of certiorari—Justifying the order on facts 
not contained in the order—Not a good return to 
a rule nisi for the issue of a writ of certiorari — 
Motor Vehicles Act, Rules, Rr. 149 and 150— 
—Scope of powers under. 

The petitioner had a permit to run buses on 
a particular route from Madras to Mahahalipuram. 
He applied to the Regional Transport Officer, Vel¬ 
lore, for permission to divert his buses at an in- 
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termediate place along a different route. lbe 
Regional Transport Authority notified under S. 
37 (3) of the Motor Vehicles Act about the re¬ 
ceipt of this application and after waiting till the 
date fixed for its consideration granted on 28th 
April, 1947, the permission as prayed for by the 
petitioner as apparently no representations Were 
received from anybody. The second respondent, 
another bus service, preferred an appeal to the 
Central Traffic Board against the granting of the 
permission to the petitioner, though it had at no 
time till then objected to the grant of the permis¬ 
sion. Without apparently realising that the 
second respondent was not entitled to appeal 
under S. 64 of the Motor Vehicles Act, the 
Central Traffic Board purported to allow it on 
25th June, 1947, and cancelled the diversion of the 
route. The petitioner preferred a petition to the 
Provincial Government but they declined to inter¬ 
fere with the order passed. The petitioner there¬ 
upon applied to the High Court, for the issue of 
a writ of certiorari to quash the order of the 
Central Traffic Board on the ground that the appeal 
by the second respondent was not competent and 
that the Board acted without jurisdiction in pur¬ 
porting to allow such an appeal and in cancelling 
the permission already granted to the petitioner. 
On behalf of the Central Traffic Board while it 
was conceded that the appeal was incompetent, it 
was contended that the High Court has no juris¬ 
diction to issue the writ, and that though the order 
sought to be quashed could not be justified as an 
order on a valid appeal nevertheless it was a 
valid order passed in exercise of the powers con¬ 
ferred on the Central Traffic Board under R. 149 
of the rules framed by the Local Government 
under the Motor Vehicles Act. It was further 
contended that in effect the petitioner was seek¬ 
ing to obtain the issue of the writ against 4 he Pro¬ 
vincial Government which the Eligh Court has no 
power to issue. 1 

JIeld : The body whose order was being chal¬ 
lenged is located and had passed the order within 
the limits of the original jurisdiction of the High 
Court. Further as Madras is a terminus on the 
bus route, it must be held that the transport busi¬ 
ness was being carried on at least in part in 
Madras, though it was also being carried on out¬ 
side the limits of Madras, and as such it cannot 
be said that the High Court has no jurisdiction 
to isue a writ of certiorari zo quash the order of 
the Central Traffic Board. 

The order sought to be quashed cannot be sup¬ 
ported as an order passed in the exercise of 
powers conferred by R. 149 of the rules framed 
under the Motor Vehicles Act. as it does not 
empower the Central Board to call for any order 
passed by the Road Traffic Board and to pass an 
order setting aside or modifying that order. Fur¬ 
ther, it did not appear on the face of the record 
that the Central Traffic Board was purporting to 
exercise a power conferred by R. 149. It is not 
a good return to a rule nisi for the issue of a writ 
of certiorari to state that the order is justified’ 
on facts not contained in the order and the High 
Court cannot take notice of such facts. 
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The dismissal of the petitioner's petition to Go- 1 
vernment cannot be said to be an order passed 
under any of the provisions of the rules validly 
framed under the Act. The language of R. 150 
is both inadequate and inappropriate to confer a 
fight on the Provincial Government to interfere 
m revision with orders of the Road Traffic Board 
Tind the Central Board in respect of which appeals 
are specifically provided. 

„ , The order of the Central Traffic Board was 
without jurisdiction and must he quashed. (Raja- 
matinar, O.C.J. and Satyanarayana Rao, J.') 
Vedachala Mudaliar v. The Central Road 
Traffic Board, Madras. I.L.R. (1949) Mad 
194=61 L.W. 297=A.I.R. 1948 Mad. 454=1948 
M.W.N. 319= (1948) 1 M.L.L 322 
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I.L.R. (1946) Bom. 832=225 J C 577=48 
Bom.L.R. 255=A.I.R. 1945 Bom. 407. 

CW Jurisdiction t0 Madhya Bharat High 

The Madhya Bharat High Court has got no 
right to issue a writ of certiorari which is only 
possessed by the chartered High Courts and which 
were expressly conferred on them by charters 
and Letters Patent. ( Mehta and Sanghi JJ ) 

® * f S l ATE • 5 D.L.R. (M.B.) 38=A I R 
1950 M.B. 28=4 A.I.Cr.D. 195=51 Cr.L.j! 

Jurisdiction to issue—Nature and extent 


Jurisdiction to issue—Conditions for issue 
of—Nature and object of. 

A writ of Certiorari can only be issued against 
an inferior Court or against a person or persons 
who are required by law to act judicially or 
quasi-) udicially. It is a high prerogative writ, its 
purpose being to prevent a iudicial or gwaji-judi- 
cial body from acting in excess of its jurisdiction 
or to see that in exercising its jurisdiction that 
body acts in conformity with, principles of natural 
justice. Such a writ can never lie to correct 
administrative or executive orders, though illegal 
or ultra vires, the very basis and foundation °of 
the writ being that the act complained of must 
be a judicial or a quasi-judicial act. ( Cliagla, 
C.J. and Tendolkar, J.) P. V, Rao v. 
Khushaldas S. Advani. v 51 Bom.L.R. 342= 
A.I.R. 1949 Bom. 277. 

— - Jurisdiction of Court to issue — Condi¬ 

tions pre-requisite to—basis of writ — Adminis¬ 
trative order—If subject to correction by 
certiorari. 

The very basis of a writ of certiorari is that ! 
the order challenged must be a iudicial or a 
quasi-) udicial order, and the authority which has 
passed che order muot be discharging judicial 
functions. Only when the Court, is satisfied that 
the authority is acting in excess of jurisdiction 
which is vested in it or is acting with material 
irregularity in the exercise of its jurisdiction, 
e.g., violating the principles of natural justice, 
will the Court issue the prerogative writ of 
certiorari. An administrative order cannot be 
corrected by a writ of certiorari. ( Chagla, 
C.J., Bavdekar and Shah, JJ.) Emperor v. 
Jeshingbhai Ishwarilal. A.I.R. 1950 Bom. 
363=52 Bom.L.R. 544 (F.B.). 

— - Jurisdiction to issue wAts of certiorari and 

Prohibition — If restricted or affected by S. 45, 
Specific Relief Act. 

The High Court of Bombay has jurisdiction to 
issue a writ of prohibition as well as a writ of 
certiorari. The power conferred on the Supi^emfc 
Court by Cl. 5 of the Charter Act still exists 
^nd is not taken away or restricted by the pro¬ 
visions of S. 45 of the Specific Relief Act. 
The writs of certiorari and prohibition are com¬ 
plementary of each other. ( Kania, A.C. J. 
and Chagla /.) Dinbai Petit v. Nornhia. 


«* . -- “ * v*>c u CJlLCYLl 

of powers of High Court-Hyderabad C. 
c Lode > ?' 615 —Powers under—Distinction 

trroneous interpretation or decision leadinq to 
oT'writ-P,^jj^^^lnterference by issue 

Generally, the writ of certiorari is issued to 
correct error of jurisdiction where no such juris¬ 
diction is vested in the authority whose decision 
is challenged, or where such authority fails to 
exercise jurisdiction vested in' it or 

“ lHcgally or with material irregu- 
!? nty ;. The P° w , er to issue the writ is wider 
th K P° W ^T °f the High Court under S. 615 
Hyderabad C. P. Code. The writ can be 
invoked against any person or authority exer¬ 
cising judicial or quasi-judicial functions, whereas 

to Court w 615 ’ C C P ' Code - ^ confined 

to Courts which are subordinate to the High 

r° U p' r T j° Ugh the word “Court” in S. 6?S, 
S'* r. Lode, cannot be extended to the authori- 

wW a • - re n0t proper j udiciaI Courts but 
whose decisions can be corrected by writ of 

certiorari, yet decisions under S. 615, C. P Code 
may b e taken as authorities for ascertaining and 
holding what amounts to improper refusal or 
exercise of jurisdiction. If a Court of law by 
an error of law, e.g., by a wrong interpretation, 
refuses to exercise jurisdiction, such non-exercise 
of jurisdiction is a ground for inter¬ 
ference by the High Court in revision, and on 
similar grounds the High Court can issue a writ 
and interfere with decisions of other autho- 
nties exercising judicial or quasi-judicial func- 

“ 0n , s ' , W , heI L the Appellate authority under the 
Hyderabad Rent Control Order comes to an 
incorrect or erroneous decision about the appli¬ 
cation of the doctrine of res judicata, the High 
Court in the exercise of its extraordinary powers 
quash that decision by the issue of a writ of 
certiorari on the ground of non-exercise or 
irregular exercise or wrong assumption of juris¬ 
diction. 76 I.A. 131; (1949) 2 M.LJ. 594 
rel. on. ( Naik, C.J. and Ansari, J.) Secun- 
dwabad Commercial and Banking Co. v. 
Indermull. A.I.R. 1950 Hyd. 59. 

7 ~ 3 v rxs di c - on t0 unte—Nature and object of 

writ—Prohibition—Writ of- -Distinction-Prin¬ 

ciples governing issue of writs. 

■ fj’e P°wer to issue a writ of certiorari is exer- 
cisea by the High Court by virtue of its extra¬ 
ordinary jurisdiction where the act complained of 
is a judicial or a quasi-judicial act, and the object 

2/ • ls t0 corr ect excess of jurisdiction. 

I he right to apply for a writ i-s a very valuable 
right which a subject enjoys, and under this a 
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subject can compel a guari-judicial body to act 
within the four corners of its jurisdiction. A 
writ, however, will not issue where there is 
another adequate remedy, provided that remedy is 
equally beneficial and speedy and is merciv one 
which will at some future time bring relief. 

A writ of certiorari is invoked before a trial 
is completed to secure a fairer trial than can be 
obtained before an inferior Court or to obtain, 
or to prevent an excess of jurisdiction after trial; 

it is in fact to quash an order which has been 

made without jurisdiction or 111 defiance of the 
rules of natural justice. 

A writ of prohibition, on the other hand, is 
issued to prevent the commission of a future act 
and not to undo an act already performed. An 
application for a writ of prohibition cannot lie to 
restrain an inferior tribunal after its judgment 
has been executed. Where the tribunal has 
nothing further to do in pursuance of its order 
the question of restraining its action does not 

arise. This would be so even if the order be 

void. But the remedy by way of a writ of 
certiorari is open where there is something left 
for it to operate upon and an application for a 
writ is never too late, so long as there is some¬ 
thing left for it to operate upon. 

The two writs are independent writs issued 
under different circumstances; their object is to 
compel Courts by issuing writs to keep within the 
limits laid down by the statute and the Court 
issuing the writ keeps Courts within those limits. 

The Hyderabad High Court has in this respect 
the same {lowers as the Indian High Courts. 50 
Mad. 130 (F.B.), dist. A.I.R. 1937 P.C. 

265; A.I.R. 1946 Bom. 407; (1948) 1 M.L.J. 
85; A.I.R. 1946 Bom. 216, rel. on. ( Khaliluz- 
canton Siddiqi and Srinivasachari, JJ.) Munna- 
lal v. Nazim. A.I.R. 1950 Hyd. 5. 


was seeking to exercise an authority or iur ; ‘dic¬ 
tion which was not at all vested in him. Hence, 
the i^uurt would have jurisdiction to issue these 
writs not only in cases where the tribunal or 
officer acted in excess of th* ir legal authority but 
also in those cases where the tribunal or oilicer 
acted without authority or jurisdiction at all. 
The purase “judicial act” must be taken in a very 
wide sense including many acts that would not 
ordinarily be judicial. The main processes wliich 
go to form an act of a tribunal or a competent 
authority a “judicial act” is that the tribunal or 
competent authority should decide on the materials 
before it between a proposal and an opposition 
even though the mode in which the materials are 
collected and placed before it or the process adopt¬ 
ed by it in connection with the decision on those 
materials as between a proposal and an opposi¬ 
tion may not strictly conform to what is ordin¬ 
arily adopted in the regular Courts of Law. The 
procedure of certiorari applies in many cases in 
which the bodies whose acts are criticised would 
not ordinarily be called Courts nor the acts or¬ 
dinarily be termed judicial acts. In order to de¬ 
cide whether an act is a judicial act so as to 
invoke the jurisdiction of issuing these writs 
which is vested in the High Court, regard must 
also be had to the terms of the particular rule, 
the nature, scope and effect of the particular 
power in exercise of which an act may be done 
read with the provisions of the relevant statute. 
The tribunal or competent authority should have 
power by its determination within jurisdiction to 
impose liability or affect rights of others, it 
should act in exercise of some right or duty, to 
decide. The act should be done by it upon con¬ 
sideration of facts and circumstances and im¬ 
posing liability or affecting the rights of others 
and it should decide on materials before it as bet¬ 


- Jurisdiction to issue -Nature of u rit and 

conditions precedent to its issue—'Judicial act ’— 
Meaning of—Collector acting under R. 7S-A of j 
Defence of India Rules. ! 

There is no difference in principle between the 
writ of certiorari and the writ of prohibiton 
except that the latter may be invoked at an 
earlier stage. The conditions precedent for the 
High Court exercising its jurisdiction to issue 
the writs of certiorari and prohibition are that 
there should be a body of persons having legal 
authority to determine questions affecting rights 
of subject and having a duty to act judicially and 
acting in excess of that legal authority. There 
is no warrant for limiting the Court’s jurisdiction 
to issue these writs only to cases of the body of 
persons, or to use another expression, the tri¬ 
bunal or officer acting in excess of their legal 
authority. The absence of any authority what¬ 
ever to act in a particular manner is certainly 
much worse than mere excess of legal authority, 
and it is inconceivable that c\en though the Courts 
would have jurisdiction to issue a writ of certior¬ 
ari or a writ of prohibition in cases where the 
tribunal or officer is acting in excess of the legal 
authority invested in him, the Courts would be 
helpless where the tribunal or officer concerned 


ween a proposal and an opposition even though 
it is not bound to treat it as though it was a trial. 
I lie function exercised by the tribunal or com¬ 
petent authority may be exercised in a quasi - 
judicial manner and not a strictly judicial way as 
a Court of Law would do. It is however, incum¬ 
bent on the tribunal or competent authority to 
act in good faith and fairly listen to both sides. 
\\ here a Collector acts under the powers vested 
in him under R. 75-A of the Defence of India 
Rules, and notification dated 25th April, 1942 , by 
the Government of India Defence Co-ordination 
Department and requisitions a certain flat in 
the possession of a person and directs the latter 
to deliver possession of the said flat to another 
named officer of the Central Government, the 
Collector exercises, in the matter of the issue of 
the requisition order, a judicial function in the 
sense that he has to decide upon the materials 
before him as between a proposal and an op¬ 
position and therefore he performs what is a 
“judicial act” within the extended definition of 
that term. If he acts in excess of his legal 
authority or without any auhority or jurisdiction 
at all, it would be competent to the High Court 
to issue a writ, of certiorari or a writ of prohi¬ 
bition against him. (Bhagwait , /.) Juggilal 
Kamlapat v. Collector of Bombay. I.L.R. 




733 


CIVIL, CRIMINAL AND REVENUE. 


CERTIORARI—Writ of. 

(1946) Bom. 636=47 Bom.L.R. 1070—(1945> 
F.L.J.^ 300-—A.I.R. 1946 Bom. 280. 

"" Jurisdiction to issue—Other remedy cben — 
Effect . * 

. If there is another suitable remedy, as for 
instance, a right of appeal, the High Court would 
be very, loath to issue the high prerogative writ 
of certiorari unless it is satished that the tri¬ 
bunal or the. officer against whom the writ is sought 
has acted in a manner contrary to the funda¬ 
mental principles of justice. If the Court finds 
that there has been a breach of the fundamental 
principles of justice, the Court will not hesitate 
to issue the writ. {Stone, C.J. and Chagla, J J) 
Khurshed Mody v. Rent Controller. Bombay. 
I.L.R. (1946) Bom. 940=229 I.C. 212=1947 
Bom. (Rul.) 158=A.I.R. 1947 Bom. 46=48 
Bom.L.R. 565. 

-- Jurisdiction to issue—Other remedy open 

by way of appeal—If bar to issue of writ. 

Quaere : Whether the High Court would refuse 
to issue a writ of certiorari on the mere ground 
that the aggrieved party had another- adequate 
remedy by way of appeal, even when the Court 
or tribunal below had acted in a way contrary to 
tiie fundamental principles of justice? ( Bhagwati , 
/.) Manibhai Hathibh \i Patel v C W 
E. Arbuthnot. 49 Bom.L.R. 454=A.I*.R 1947 
Bom. 413. 

■Jurisdiction to issue—Principles—Question 

nil SIMM _ 1 • . _ Almt* • , . ^ 
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w —x ^rmcipies—question 

of taxation or rating—Adoption of arbitrary mode 
of assessment in contravention of statute—Power 

of High Court to issue writ . 

. A writ of certiorari is a high prerogative writ 
issued by a superior Court in respect of the 
exercise of judicial or quasi - j udicial functions by 
another authority, when the contention is that the 
exercising authority had no jurisdiction or had ex¬ 
ceeded, its jurisdiction. The question whether that 
authority has jurisdiction or not depends on a deci- 
sion of a matter which is not the subject of adjudi¬ 
cation but on some extensive material. Where an 
assessment for rating purposes is made without 

is to say, when an unauthorised 
arbitrary method is adopted or jurisdiction is exer¬ 
cised in express contravention of a section of an 
Act, and the taxation is made on that footing, 
the High Court has power to issue and will issue 
a writ of certiorari . {Kania, J.) Globe The¬ 
atres, Ltd v. The Chief Judge of Small Causes 
Court. I.L.R. (1946) Bom. 963=A.I.R. 1947 
Bom. 108=48 Bom.L.R. 691. 

-Jurisdiction to issue — Principles—Writ to 
superior Court—If can issue. 

.The High Court, as the Court exercising the 
highest jurisdiction in the State, has jurisdiction 
over all persons and bodies exercising judicial 
functions, as distinct from executive functions, 
Within the state. This power is inherent in the 
*jigh Court and will be exercised whenever the 
Court is satisfied that a grave miscarriage of jus¬ 
tice has resulted from a wrong or improper exer- 
ps® of jurisdiction or a failure to exercise a 
jurisdiction vested in such persons or bodies. A 

of certiorari will issue in such cases. But 
one superior Court will not issue a writ to an- 
othcr superior Court. [1948 T.L.R. 715;- 21 T. 


CERTIORARI—Writ of. 

L.J. 424 (F.B.), foil. 1945 PC 81 l 
(Krishna Pillai, C.J., Sankaran and Simon, //') 

12MF B f YTHEEN KuNJI ‘ 4 D - L R - OW) 

— Jurisdiction to issue—Supreme CouH 
im Ceylon—Textile Controller revoking 
textile licence If amenable to certiorari J-CeyTon 
Courts Ordinance, S. 42-.Defence (Control % 
Textiles) Regulation, 1945, Reg. 62 ' 4 

. though the Controller of Textiles for Ceylon 
is a person” within the meaning of S 42 of he 
Ceylon Courts Ordinance and alfhough there must 
e.ast in fact reasonable grounds of belief known 
to the Controller, before he can yalidly exercise 
the power of revocation of a textile licence under 
Regulation 62 of the Defence (Control of 
Textiles) Regulation, 1945, his decision to revoke 
a licence under that Regulation is not a judicial 
or quasi-judicial act to which the remed- of 

rrvr £ i a* 54 c 

at it' tV c V * C *) foII ‘ ( Lord Radcliffe) 
W.N.' 893 ■ t3APU MlYA - 54 C 

77 Jurisdiction to issue—Supreme Court 
f eylon—Textile Commissioner cancel¬ 

ling textile licence—If amenable to certiorari- 

Ceylon Courts Ordinance S 42_ tr 

trol of Textiles) Regulations, 1945, Reg. 62.^”' 

The jurisdiction of the Supreme Court to -rant 
nd issue mandates in the nature of “writs of 
mandamus, quo, warranto, certiorari, procedendo 
and P roh ibition is derived exclusively from 
S. 42 of the Ceylon Courts Ordinance. The 
range of the jurisdiction must be found within 
the words of the statutory grant. Those words 
describe the permissible subject of the Court's 

mSS! sa-y-s £& 

“RfTL WHS 

rzt&SSL'-A 

fnr th W - hat co " dltIons the Court may be moved 
for the issue of a prerogative writ. The English 

Law does not recognise any distinction for "this 

purpose between the regularly constituted judicial 

tribunals and bodies which, while not exist-'n- 

pr,manly for the discharge of judicial functio^ 

of certain of a th ana '°?. 0USl V° a J^ge in respect 
ot certain of their duties. In truth the onlv reb 

vant criterion by English Law is not the General 

status of the person or body of persons bv°S 

the impugned decision is made but the nature of 

S' SSt al -e 

.°,. ? rnve at their decision. When it is a 
judicial process or a process analogous to the 
judicial, certiorari can be granted. 

is 7 ‘ Wson7 ng . th K at ‘J?, 6 Controller of Textiles 

acting in l h r Cty -l° n S° UrtS 0r ^nance he is not 
able to rprt' apa . cit 7 *hat would make him amen- 
ac fn when he cancels a tortile licence 
SpL the powers of Regulation 62 of the 
Defence (Control of Textiles) Regulations, 1945. 

The words in Regulation 62 “where the Controller 
has reasonable grounds to believe that any dealer 
is unfit to be allowed to continue as a dealer” 
must no doubt be treated as imposing a condition 
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CERTIORARI—Writ of. 

that there must in fact exist such reasonable 
grounds, known to the Controller, before he can 
validly exercise the power of cancellation. But 
it docs not follow necessarily from this that the 
Controller must be acting judicially in exercising 
the power, lie can act reasonably without acting 
judicially. It is not difficult to think of circum¬ 
stances in which the Controller might, in any 
ordinary sense of the words, have reasonable 
grounds of belief without having ever confronted 
the license-holder with the information which is 
the source of his belief. It is a long step in the 
argument to say that because a man is enjoined 
that he must not take action unless he has reason¬ 
able ground for believing something he can only 
arrive at that belief by a course of conduct 
analogous to the judicial process. And yet, 
unless that proposition is valid, there is really no 
ground for holding that the Controller is acting 
judicially or quasi-judicially when he acts under 
this Regulation. If he is not under a duty so to 
act then it would not be according to law that his 
decision should be amenable to review and, if 
necessary, to avoidance by the procedure of 
certiorari. (Lord Radclifjc.) Nakkuoa Ali v. j 

M. F. Df.. S. Jayaratne. 51 C.W.N. 883 
(P.C.). 

- Locus standi to apply—Person not aggriev- ! 

•ed. {See Q.D. 1941-1945, Vol. I, Col. 697.] 
S. K. Savvday v. N. Singh a Roy. I.L.R. 
(1944) 2 Cal. 464=A.I.R. 1946 Cal. 206. 

- Nature and conditions of—Issue against 

Ministers of State acting as such— Permissibility . 

The remedy by way of a writ of certiorari is 
available only where it is sought to review a 
judicial as distinct from a ministerial act of an 
inferior tribunal. The writ therefore cannot is¬ 
sue against Ministers of State who act as such 
in exercise of powers given to them by legisla¬ 
tive enactments and statutory rules. ( Krishna 
Pillai, C.J., Sankaran and Govinda Menon, JJ.) 
Muthuswami Tyf.r v. Chief Minister IJ.S.T. 

C. 5 D.L.R. (T.C.) 131=A.I.R. 1950 T.C. 97 
(F.B.). 

- Nature of—Interim orders—Issue of — 

Grounds for — Practice. 

The High prerogative writs of certiorari and 
prohibition are exceptional remedies and interim 
orders, such as an interim injunction, will not be 
mark* in petitions for the issue of such zerits as 
a matter of course. A strong prima facie case has 
to be made out before that can l/e done. (TendoL 
kar % 7.) Sayf.o Mr>. Annul 1 mi Uimizf.f v. 

P. V. Rao. 51 Bom.L.R. 993=A.T.R. 1950 
Bom. 158. 

■- Notice to inferior tribunal — Necessity. 

It is absolutely necessary that the tribunal to 1 
quash whose order the application for the issue of 
a writ is taken should be a party, because with¬ 
out notice issuing to the tribunal, the record of , 
the proceedings cannot be brought up to the High 
Court. Whether the officer or authority con¬ 
cerned should also be required to appear is a 
matter which may depend on the circumstances 
of each particular case. ( Rajamnnnar , O.C.J. 
and Satya Naryatta Rao, J .) Demchand Mool- 
chand v. Dhanraj Kantilal. 61 L.W. 267= 


CERTIORARI—Writ of. 

1948 M.W.N. 264=A. I.R. 1949 Mad. 53= 
(1948) 1 M.L.J. 276. 

-Scope of—Conclusions of statutory tribu¬ 
nals on the merits—If can be gone into in 
certiorari proceedings. See Industrial Dis¬ 
putes Act (XIV of 1947), Ss. 7 and 10. (1950) 2 
M.L.J. 479. 

- Scope of zvrit—jurisdiction of inferior 

Court or officer challenged by applicant — Writ, if 
can be issued. 

The writs of prohibition and certiorari can be 
issued to an inferior Court or an officer having 
some jurisdiction in law, which such Court or 
officer is attempting to exceed or has exceeded. 
Therefore, when there is no such jurisdiction 
vested in law or no legal authority in such Court 
or officer, or when such jurisdiction or authority 
of such Court or officer is challenged by the appli¬ 
cant for the writs, there is no scope for such 
writs to issue. ( Majumdo.r , J .) Bengal Immu¬ 
nity Co., Ltd. v. S. N. Guha Ray. I.L.R. 
(1948) 1 Cal. 310. 

—-—When can be issued—Availability of the 
writ to remove or quash an order of the Govern¬ 
ment of Bombay requiristioning certain premises 
under S. 3 of the Bombay Land Requisition 
Ordinance (V of 1947)— Writ, if lies against the 
Government of a Province. 

The main question for decision was whether 
a writ of certiorari was available to an aggrieved 
party to remove or quash an order made by the 
Government of Bombay requisitioning certain 
premises under S. 3 of the Bombay Land 
Requisition Ordinance (V of 1947). 

Held (Mahajan and Mukhcrjea, JJ., contra ).— 
As the decision of the Provincial Government 
about the existence of a public purpose in regard 
to the requisitioning of a property is not a judi¬ 
cial or quasi-judicial decision there was no scope 
for an application for a writ of certiorari. 

Per Kania, C.J. —Wherever any body of persons 
having legal authority to determine questions 
affecting the rights of subjects, and having the 
duty to act judicially, act in excess of their legal 
authority, a writ of certiorari may issue. 

It is not correct to say that whenever there 
is a determination of a fact which affects the 
rights of parties, the decision is quasi-judicial. 
The word “quasi-judicial” itself necessarily 
implies the existence of the judicial element in 
the process leading to the decision. Because an 
executive authority has to determine certain 
objective facts as a preliminary step to the dis¬ 
charge of an executive function, it does not 
follow that it must determine those facts judici¬ 
ally. Where the executive authority has to form 
an opinion about an objective matter as a prelimi¬ 
nary step to the exercise of a certain power con¬ 
ferred on it, the determination of the objective 
fact and the exercise of the power based thereon 
are alike matters of an administrative nature and 
are not amenable to the writ of certiorari. The 
true position seems to he that when the law under 
which the Court is making a decision, itself 
requires a judicial approach, the decision will be 
quasi-judicial. 
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There, appears nothing in the Bombay Land 
Requisition Ordinance to show that in arriving 
at its decision about a public purpose, the Pro¬ 
vincial Government has to act judicially. The 
words of S. 3 of the Ordinance read with the 
proviso, and the words of S. 4 taken along with 
the scheme of the whole Ordinance do not import 
into the decision of the public purpose the judi¬ 
cial element required to make the decision 
judicial or quasi-judicial. The decision of the 
Provincial Government about public purpose is 
therefore an administrative act. 

Inconvenience or want of adequate remedy 
does not create, a right to a writ of certiorari. 

Per Fazl Ali, J .—There is nothing in the 
Bombay Land Requisition Ordinance to suggest 
that the public purpose is to be determined in a 
judicial way. 

A petition for a writ of certiorari can succeed 
only if two conditions are fulfilled: firstly, the 
order to be quashed is passed by an inferior Court 
or a person or authority exercising a judicial or 
quasi-judicial function and secondly, such Court 
or quasi-judicial body has acted in excess of its 
legal authority. Though the second element 
would seem to be present in this case, that would 
not be enough for the purpose of granting a writ 
of certiorari to the applicant. Since the requisi¬ 
tioning of the premises under S. 3 of the Ordi¬ 
nance was a purely administrative act and did not 
involve any duty to decide the existence of a 
public purpose or any other matter judicially or 
quasi-judicially, the remedy of the aggrieved 
party is clearly by action and not by asking for j 
a writ of certiorari. | 

Per Mahajan, J .—The Provincial Government 
of Bombay acting under the Bombay Land Re- | 
quisition Ordinance is a body of persons having 
legal. authority to determine questions affecting , 
the rights of subjects and its duty is to act judi¬ 
cially. It cannot arrive at its determination on 
.a mental process of its own. The questions that 
have to be decided under S. 3 of the Ordinance 
are not questions for the mere determination of 
the Government subjectively by its own opinion 
hut are matters of determination objectively. 

A writ of certiorari lies against the Govern¬ 
ment of Bombay. 

Per Mukherjea, J .—The Provincial Government 
when acting under the Bombay Land Requisition 
Ordinance has to satisfy itself that there is a 
public purpose before it proceeds to requisition 
any property. As this is an objective condition 
which has not been made dependent on the per¬ 
sonal opinion of the executive it has got to be 
'determined judicially and whether a public pur¬ 
pose exists or not is itself a mixed question of 
facts and law which could be determined by an 
application of well-established principles of law 
to the circumstances of a particular case. There 
is undoubtedly a lis or point in controversy—or 
what is called a proposal and an opposition. 

The act of requisition being an executive act 
the determination of the existence of a public 
purpose upon which the exercise of powers is 
dependent is either a part of the executive act 
itself or is something collateral to it As in the 
present case it is a thing collateral and prelimi- 

Q. D.—47 
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nary to the exercise of executive authority and 

not a part of it, the determination of this collateral 

matter by the executive authority which is a' 

judicial function cannot be regarded as final and 

it the determination is erroneous, it can be 

corrected and removed by a writ of certiorari 

. A wm of certiorari will lie against the Provin¬ 
cial Government. 

Das, J, When the Legislature leaves it to the 
opinion or satisfaction of the executive authority 
as to whether it is necessary or expedient to 
requisition a land for a public purpose the exe¬ 
cutive authority is constituted the sole Judge of 
the composite matter, that is to say of the exis¬ 
tence of the public purpose as well as the neces- 
sity or expediency for requisitioning the land for 
that public purpose, call it a condition precedent 
or an objective fact or what you will On a 
proper construction of S. 3 of the Bombay Land 
Requisition Ordinance, there can be no doubt that 
the section left it to. the Provincial Government 
to form its own opinion on the entire matter, 
namely whether it was necessary or expedient to 
requisition any land, for a public purpose and to 
act upon that opinion. So construed, the for- 
mation of opinion on the whole matter and the 
act founded thereon was nothing but a purely 
administrative ( i.e .) executive act. If the acts 
were done in good faith and within the four 

w er \°J • 0rdinance the Court cannot inter¬ 
fere with it. m any proceeding and far less by 

the prerogative of certiorari or prohibition. 

Apart from the question of construction and 
assuming that the matter had not been left to its 
opinion the determination of the existence of a 
public purpose or the necessity or expediency for 

making the order could not be regarded as a 

quasi-judicial act because (a) there was no lis 
in the sense of dispute between two contesting 
parties to be! decided by the Provincial Govern¬ 
ment, and (b) the Provincial Government was 
not required by the Ordinance to hold any judicial 
inquiry or to act judicially, and the detection 

e * lstence °f a public purpose was only a 
step in the process of the exercise of the ad- 
mmistrative power and, if erroneous, the decision 
could at. best be challenged by an action, but a 

(Knn^rT^ ^ be 7 a ^ 0 n y ina PP r °P ria te remedy. 
u J ' - FaZ d lt > Pata njali Sastri, Mehr - 
chand Mahajan, Mukherjea and Das JJ ) 

BSP3V7 B 47^n K V? u wtr DAS s - a™. 

1950 e r L, 4S rfl 9S0 V-W.N. 802 =zA.I.R. 
b.G. 222—53 Bom.L.R. 1=86 C T T 

= (1950) 2 M.L.J. 703 (S.C.) J ’ 330 

7~7^, e t n issued—Election declared un- 

Calcutta Municipal Act. [See O.D 1941- 

hIpt C n* 697 '^ Arun Bhu san Ray v. 

Hari Sankah Pa L i.l.R. (1945) 1 Cal. 240. 

T 5 * ^ . can issue to quash order of 

withnnf Be venue in a stamp matter passed 

?TT nvSfiSl he S of narty * See Stamp Ac * 

(II of 1899). (1950) 2 M.L.J. 399. 

-^T Writ of—Remedy by way—Applicability 

The remedy under a writ of certiorari is as 
a . j. ° n Jy applicable where it is sought to review 
a judicial, as distinct from a ministerial act of 
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CEYLON I.-T. ORD. (1932), S. 90. 

an inferior tribunal. Where the act complained 
of does not partake of a judicial proceeding, a 
writ can issue. (Krishna Pillai, C.J., Sankaran 
and Govinda Menon, JJ.) Muthuswamy Iyer 
v. United State of T. and C. A.I.R. 1950 
T.C. 97=5 D.L.R. (T.C.) 131 (F.B.). 

CEYLON INCOME-TAX ORDINANCE 

(II OF 1932), S. 90 —Rules framed under R. 1 
—Business carried on by Ceylon branch—If must 
be banking business—Question if banking business 
is carried on — Test—Question of mixed fact and 
law. 

R. 1 of the Rules framed under S. 90 of the 
Ceylon Income-tax Ordinance, in defining “Ceylon 
branch" refers to “the business carried on in Ceylon 
by any such bank" and does not contain the words 
“of. banking" after business, but these words must 
be implied. 

The proper test for determining whether the 
Ceylon branch carried on the business of banking 
at the material time is to consider whether that 
branch, at that time, could fairly be described as 
“a company which carries on as its principal 
business the accepting of deposits of money on 
current account or otherwise, subject to with¬ 
drawal by cheque, draft or order/' 

The question whether the Ceylon branch carried 
on the business of banking at the relevant time 
is a question of mixed fact and law, involving 
the construction of the Ordinance and Rules. 
(Lord Morton of Henry ton.') Bank of Chetti- 
nad. Ltd., Colombo v . Commissioner of Income- 
tax, Colombo. 4 D.L.R. (P.C.) 34=A.I.R. 
1949 P.C. 48=1949 Comp. C. 20 (P.C.). 

CEYLON MONEY-LENDING ORDI¬ 
NANCE (1918), S. 2 --Closed transactions—If 
may be re-opened—Decision of English Court of 
appeal—If to be followed. 

Under S. 2, Ceylon Money-Lending Ordinance, 
a borrower is entitled to relief in respect of 
money-lending transactions closed before the date 
of his application for relief. This section has 
been expressed in language identical with that of 
S. 1 of the English Money-Lenders Act, and it 
is the duty of the Courts in Ceylon to follow the 
decision of the English Court of appeal on the 
construction of the identical words used in the 
English enactment, unless local conditions make 
it inappropriate. ( Sir John Beaumont .) Nada- 

rajan Chettiar v. Chandraseklra. 54 C.W.N. 
878 (PC) 

CEYLON WASTE LANDS ORDINANCE 
(I OF 1897), S. 20 —Right of appeal—Dismissal 
of claim as out of time — Appeal. 

An appeal lies to the. Supreme Court, Ceylon, 
from an order dismissing a claim* imdcr the 
Waste Land Ordinance as out of time. ( Lord 
Du Parcq.) Vander Poorten v. Settlement 
Officer. 225 I.C. 94=1946 A.I.J. 372=1946 
O.A. (P.C.) 166=1946 A.W.R. (P.C. 1 ) 166= 
A.I.R. 1946 P.C. 135 (P.C.). 

CHARGE. See also T. P. Act, S. 100. 

- Maintenance charged by decree on 

particular property—Right to proceed against 
other property. 

Where there is a charge created on a particular 
property by a decree for the amount decreed as 


CHA. & REL. TRUSTS ACT (1920), S. 5. 

maintenance, it is open to the decree-holder to 
proceed either as against that property or other 
property of the judgment-debtor. Whenever any 
property is charged for any decretal amount the 
option stands with the plaintiff to proceed either 
against the property charged or against other 
property or properties of the judgment-debtor. 

(Jhala, J.) Jamadar Jamalbhai v. Johrabibi. 
5 D.L.R. (Sau.) 11. 

CHARITABLE AND RELIGIOUS 
TRUSTS ACT (XIV OF 1920), S. 3— Appli¬ 
cability — Muslim trust property—Mussulman 
Wakf Act , S. 12. 

The Charitable and Religious Trusts Act applies 
to all trusts created for public purposes of a 
charitable and religious nature without any dis¬ 
tinction of the caste or creed of the author of 
the trust. This is one of the enactments saved 
by S. 12 of the Mussalman Wakf Act. The 
District Judge has, therefore, jurisdiction to enter¬ 
tain and decide an application tinder S. 3 of the 
Charitable and Religious Trusts Act for an order 
calling upon the trustees of a Muslim trust pro¬ 
perty to furnish accounts. ( Padhye , /.) Mt. 
Kulsumbi v. Kazi Mohammad Abdul Sattar. 
I.L.R. (1947) Nag. 538=A.I.R. 1948 Nag. 183 
=1947 N.L.J. 299. 

-S. 3 —Public or private grunt—Land grant¬ 
ed ' for upkeep of “Idgah"—Carctakar maintaining 
himself out of its income—Caretaker wrongfully 
dealing with it as private properly—Effect of. 

A grant does not to cease to be a public grant for 
charitable and religious purposes as contemplated 
by Act XIV of 1920, merely because the caretaker 
maintains himself out of the income of the grant.' 
The maintenance of the caretaker of a charitable 
or religious institution is a legitimate expendi¬ 
ture in the interest of the institution itself. 

A grant of maufi land in the interest of the 
Muslim* community for the maintenance of an 
“Idgah” in which ‘Id' prayebs are held is a public 
grant, and the mere fact that the mutawalli is 
maintaining himself out of the income of the 
property granted does not make it a private grant 
or a conditional grant. The fact that in the 
settlement papers the maufi land is recorded in 
the name of the caretaker is not in any way 
inconsistent with the existence of grant for Idagh. 
Such a grant cannot possibly be turned into a 
private grant merely by the wrongful acts of the 
caretakers or mutawallis in dealing with it as a 
private property without any protest from the 
Muslim community. ( Padhye , /.) Mt. Kul¬ 
sumbi v. Kazi Mohammad Abdul Sattar. I. 
L.R. (1947) Nag. 538=A.1.R. 1948 Nag. 183= 
1947 N.L.J. 299. ... 

-S. 5 —Order under—Right of suit — Revi¬ 
sion—C. P. Code. 115. 

A decision under the Charitable and Religious 
Trusts Act is a decision in a summary proceeding 
which is. not a suit and it is not made final by 
any provision in the Act. It is open for the party 
aggrieved by the order to file a suit impeaching 
the order or to raise the question by way of 
defence in a suit filed by the opposite side. The 
High Court will be reluctant to interfere with 
such an order in revision as another remedy is 
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open to the aggrieved party. It cannot however 
be laid down that in no case a revision from an 
order passed under the Act interference is per¬ 
missible. (Padhye, /.) Mt. Kcjlsumbi v. Ka z i 
Mahomed Abdul Sattar. I.L.R. (1947) Nae 
538=A.I.R. 1948 Nag. 183=1947 N.L.J. 299. 

* S. 7 Advice of Court not followed by 

trustee—Power of Court. 

Under S. 7 of the Charitable and Religious 
Trusts Act a trustee is entitled to seek the opinion, 
advice or direction of the Court in certain mat>^ 
ters and if he follows such advice, opinion or 
direction he is protected but if he chooses not to 
follow it he cannot be compelled by the Court to 
do so, although his failure to act according to 
suc}i opinion, advice or direction would be at his 
own risk. (Majumdar , /.) Radha Kishen Cha- 
maria V: Keshardeo Cham aria. I.L.R (1949) 

1 Cal. 461=52 C.W.N. 899. 


—-S. 10— Applicability—Suit coming to an end 

—Order for costs. 

S. 10 of the Charitable and Religious Trusts 
Act is a provision which the plaintiff in a suit 
relating to public trust may avail of during the 
pendency of the suit. The Court if it is prima 
facie satisfied as to the be na fides of the plain¬ 
tiff’s suit may help him with money from the 
trulst estate for the pu»*)o;e of carrying on the 
litigation, which was started entirely for the 
benefit of the public. The section has, how¬ 
ever, no application after the suit has ended. If 
the suit was carried on by the plaintiff somehow 
or other, and is brought to an end, the proper 
order to be made at that time is not under the 
section, but an order for costs to be embodied 
in the final decree, by which the successful plain¬ 
tiff may be allowed, not merely the costs as be¬ 
tween party and party but as between solicitor 
and client. (Mukherfea and Ahmad, JJ .) Sarat- 

CHANDRA BhATTACHARJYA V. SRI TARAKESWAR 

Ship Thakur. I.L.R. (1948) 1 Cal. 315=52 
C. W «N • 40 • 

CHILD MARRIAGE RESTRAINT ACT 
(XIX OF 1929), S. 6—Applicability—Persons 
liable under. [See Q.D. 1941-1945, Vol. I, 
Col. 701.] Bhagwat Sarup v. Emperor. 47 
Cr.L.J. .43=1946 All. (Rul.) 48. 

-(as amended by Act XIX of 1938), 

Ss. 8 and 9— Scope—Jurisdiction of First Class 
Magistrate—Limitation of one year — If affected 
by Repealing Act of 1942. 

Though under S. 8 of the Child Marriage Re¬ 
straint Act as it stood originally, only a District 
Magistrate had jurisdiction, jurisdiction having 
been extended by the Amending Act (XIX of 
1938) to First Class Magistrates, the latter con¬ 
tinue to have jurisdiction under the Act, not¬ 
withstanding the repeal of the Amending Act 
by the Repealing Act of 1042. S. 4 of the Re- 
pealing Act (XXV of 1942) embodies a saving 
~ a use which saves the incorporation of the words 
Magistrate of the First Class” in S. 8, which 
J?*? effected by the repealed Act. Likewise, the 
limitation of one year incorporated by S. 9 of the 
repealed Act of 1938, also remains in spite of the 
Repealing Act of 1942. (Bose, /.) Amritrao 
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CHOTA NAG. TEN. ACT (1908), S. 43. 

v - Chandrabhan. I.L.R. (1947) Na? 80-A 

Nag- 79=1946 N.L.I. 460—1946 Nag" 

(Rul.) 201=47 Cr.L.J. 794=2i5Tc 624 g ‘ 

-(as amended in 1938), S. 9—Scone—If 

repea ed by Repealing Act of 1942—Limitation for 
complaint. See Child Markiacs Restraint Act 
Ss. 8 and 9. 225 I.C. 624. 

WITNESS. See Oaths Act S 11 

CHOTA NAGPUR TENANCY ACT 7VI 

°S \Tnw ' 4 (1) (z)-AppHMy (VI 
a A 14 tJie Chota Nagpur Tenancy 

Act says inter alia that upon the resumption of^ 

i no ailment can be made of a 

i tank has been made. In or- 
• .. - -- - must be proved that the tank 

TnU n f T' , was . b y the lessee. (Manohar 

Kamaksh ya Narain Singh 
v. 1 ara Prasad Bakshi. 222 I C 57— iqaa 

Pat; 7 (RuL) 82=12 B.R. B^L R^IX 


■ aht V s ;khast land with 

(frrtfl 9 - i. e , ■ f , r07 ? lank on mother land— 
acmf y n9ht W and covered h y tank—If can 

Where settlement was made only of the khast 
land and along with it the right to irrigate it 
from a tank on another piece of land, no occu- 

t P ,f nc f P ght <?? accrue in the iand covered by 
the tank:. Manohar Lall and Sinha JJ.) Ka- 

kshi 222 I A C IN q7 Sl ^^ TARA Prasa ° Ba- 

w “'rsPSA ™ 

1 manufacture bricks out of saine 
and to sell to strangers. * 

A ~ aiyat has no right under S. 21, Chota Nag- 
?ai 7 Tenancy Act as amended by Act XXV of 
of 4 +i, ^ nMnufacture, out of the earth dug out 

renulred^for thfd ho, ^ n& bricks which are not 
nfShS - r , the domestic or agricultural purposes 
of the raiyat and his family, nor to «-ell them fa 

strangers, even if the digging be fop “the pu™£ 

reI - (Manohar Lai and Mahabir Prasad 
JJ.) Jagadish Chanda Deo v. Kanai I at 
Nandi. 4 D.L.R. (Pat.) 150. 

——(as amended by Act XXV of 1947), 

holding pfnkF T Pa - a treeS growing on land in 

„JijT R J 9h l °t ralyat t0 titivate lac—Riaht 

of landlord—Burden of proof. 9 

would in 8 !h 1 k ‘ reeS , standin g °n the holding 
would, in the absence of a specific entry in th? 

record of rights or proof of a custom to the con¬ 
trary go along with the land in possession of the 

ra^at and the landlord seeking to deprive the 

tenant of his right to grow lac “on the trees 
on the holding must establish that he at the time 
the original settlement with the raiyat reserved 
h.s right to go upon the land and put lac on the 
tr^s that might g ro w unon the land later on. 
Lf- L V* 27S - dist.; 24 C.L.T. 21, foil • 8 Pat 

JJ) "nanda Af anohar Jr ail and Ramaswami. 

L-R. (Pat ) 45 V ' C ° KUL Kamini - S D. 

mAlarfecT ACqUiSitWn ° f oc ^Pancy rights- 
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CHOTA NAG. TEN. ACT (1908), S. 46. 

Under S. 49 of the Chota Nagpur Tenancy Act, 
in order to bar the acquisition of occupancy rights 
it is necessary to show (1) that the lands are land¬ 
lord's privileged lands within the meaning of S. 118 
(a); (2) either that they are held on a registered 
lease for a term exceeding one year; or (3) that 
they are held on a lease, written or oral, for a 
period of one year or less. (Aqarwala, C.J. and 
Meredith, J.) Kamakshya Narain Singh v. 
Harkhu Singh. 27 Pat. 1179=A.I.R. 1949 Pat. 
265. 

-S. 46— Sale of occupancy holding by i//r- 

giiimate son of Bania born of an aboriginal Ghasi 
woman — Validity. 

An illegitimate son of a Bania bom of an abori¬ 
ginal Ghasi woman, belongs to a separate class 
higher than Ghasi and lower than Bania. A 
transfer of an occupancy holding by him is, there¬ 
fore, not within the mischief of S. 46, Chota 
Nagpur Tenancy Act, and is valid. 12 M. 72, rel. 
on. ( Manohar Lall and Mahabir Prasad, JJ.) 
Parmeshwar Sahu v. Teju Sauu. 28 Pat. 355= 
A.I.R. 1949 Pat. 473. 

-S. 46 (4) (a)— Applicability — Denial of 

right as resident—Pleading and proof. 

Before the provisions of S. 46 (4) (a) of the 
Chota Nagpur Tenancy Act :an be applied, it must 
be found as a fact that the person in question was 
not a resident within the local limits of the police 
station area within which the lands in suit are 
situate. There must be a specific issue raised on 
the point at the instance of the party who takes the 
plea relying on the section. The party challeng¬ 
ing the right of a person as a resident must speci¬ 
fically plead the facts whiQh negative the right 
claimed as a resident and lead evidence on the 
point. {Imam, J.) Jaishri Sahu v. Dema. I 
(1946) P.W.N. 63=A.I.R. 1946 Pat. 423=228 
I.C. 468=1947 Pat. (Rul.) 132=13 B.R. 220. 

-S. 46 (4) (a)— “Resident”—Meaning of 

The expression “resident” in S. 46 (4) (a) 
of the Chota Nagpur Tenancy Act cannot be 
read as contemplating permanent residents, j 
{Imam, J .) Jaishri Sahu v. Dema. (1946) P. 
W.N. 63=A.I.R. 1946 Pat. 423=228 I.C. 468 
=1947 Pat. (Rul.) 132=13 B.R. 220. 

-S. 47— Applicability — Raiyati land which 

has lost its raiyati character. 

The protection given bv S. 47 of the Chota 
Nagpur Tenancy Act cannot be extended to land 
which was once part of a raiyati holding but 
has altogether lost its nature of raiyati character, j 
{Manohar Lall and Reuben, JJ.) Dindeyal Ram 
v. Ramzan Mistri. 12 B.R. 420=223 I.C. 457 
= 1946 Pat. (Rul.) 208=A.I.R. 1946 Pat. 466 
=27 P.L.T. 497. 

-S. 48 —Scoj>e—Bherinhari Pahrai lands— 

Alienation before 1908—If void—Sub to avoid— 
Limitation. [See Q.D. 1941-1945, Vol. I, Col. 
706.] Sajib Mian v. Lancouraon. 225 I.C. 
156=1946 Pat. (Rul.) 303=A.I.R. 1946 Pat. 
207. 

-S. 60, Proviso—Tenure purchased by 

landlord in execution of money-decree—Arrears of 

rent prior to sale not mentioned in proclamation— 
If wiped out—Liability of landlord purchaser, 
f See Q.D. 1941-1945, Vol. I, Col. 707.) Kal- 


CHOTA NAG. TEN. ACT (1908), S. 139. 

yani Prasad Singh v. Surendra Nath. 12 
B.R. 157=221 I.C. 529= 1946 Pat. (Rul.) 38. 

•-Ss. 64 (3) and 67—Applicability and scope 

—Mundari Khuntkattidari tenancy—Landlord con¬ 
senting to conversion of lind into karkar by 
person not Mundari Khuntkaltidar—Effect—Ac¬ 
quisition of right of occupancy [See Q.D. 1941- 
1945, Vol. I, Col. 709.] Thvkur Mritunjav 
Singh v. Juga Uraon. 225 I.C. 632=12 B.R. 
643=A.I.R. 1946 Pat. 105. 

—— Ss. 67 and 77 — Occupancy right — Acqui¬ 
sition by person converting land into korkar — 
Custom of—Acquisition in ghatwali tenure lands 
—If barred. 

S. 67, Chota Nagpur Tenancy Act, recognises 
the customary right of a person who converts the 
land into Korkar to acquire an occupancy right. 

S. 77 does not bar the acquisition of such occu¬ 
pancy rights by korkar. There is nothing in¬ 
consistent in such right being acquired by cus¬ 
tom which offends against the provisions of S. 77. 
No incident of a ghatwali tenure is affected. 
The right of occupancy in korkar is almost an 
inevitable corollary to a customary right to con¬ 
vert land into korkar. 11 Pat. 464; 13 P.L. 

T. 781, foil. 1 C.L.J. 138; 6 P.L.T. 534, dist. 

7 Pat. 556, not foil. ( Manohar Lall and Mahabir 
Prasad, JJ.) Chaitan Mahto v. Sarat Chandra 
Mahanti. 4 D.L.R. (Pat.) 174=A.I.R. 1949 
Pat. 457=30 P.L.T. 302. 

-j—S. 118 (1) (b )—Land described in record 

of rights as Manjhihas— Occupaticy or non-occu¬ 
pancy rights therein—Whether can be acquired. 

The term Zirat is a general term including all 1 
kinds of proprietors’ privileged lands; v^hereas the 
term Manjhihas has a special significance, with 
particular reference to S. 1 IS (1) (6), Chota !. 
Nagpur Tenancy Act. Land described in the 
Record of Rights as Manjhihas falls under S. 
118 (1) {b) of the Act and is absolutely privi¬ 
leged and occupancy or non-occupancy rights can¬ 
not be acquired therein in any circumstances. 

(Sinha, J.) Tribeni Pd. Bhagat v. Sohrai 
Uraon. A.I.R. 1948 Pat. 357. 

-Ss. 139 and 139-A —Relative scope- 

jurisdiction of Civil Court—Bar of—Extent of . 

The scope of Ss. 139 and 139-A of the Chota 
Nagpur Tenancy Act, in relation to the jurisdic¬ 
tion conferred upon the Deput/ Commissioner by 
S. 46 (4) before it was amended in 1938, are the 
same apart from the remedial distinction between 
“a suit” and “an application.” The “matter” ex¬ 
cluded by way of suit from the jurisdiction of the 
Civil Court under S. 139-A is the same as what 
is excluded therefrom by way of an application 
under S. 139. In relation to the old S. 46 (4), 
what is excluded from the jurisdiction of the 
Civil Court is the application in respect of which 
jurisdiction is thereby conferred upon the Deputy 
Commissioner, that is to say, the jurisdiction at 
any time within three years after the expiration 
of the period for which a raiyat has, under the 
section, transferred his right in his holding or 
any portion thereof, to put the raiyat in posses¬ 
sion. The legislature cannot be taken to have in¬ 
tended to deprive the raiyat of the rights already 
conferred upon him by the old S. 46 (!)• S. 
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139-A must be held to be restricted in its appli- 
cation to cases in which an application is cogni¬ 
zable by the Deputy Commissioner at the date of 
the suit. (Bennett and Becvor, //.) Luthra 
Uraon v. Samua Uraon. 26 Pat. 377-A.I.R. 
1948 Pat. 49. 

•S. 198—Applicability—Decree lor arrears 


of rent. See Chota Nagpur Tenancy Act, Ss. 
210 (2), 208 and 198. A.I.R. 1946 Pat. 358 
(F.B.). 

-Ss. 208, 211 and 214 —Jurisdiction 

of revenue Court-Sale of holding by revenue 
Court—Conditions of validity—Tenure-holder 
dying before execution is taken out—Sale without 
impleading heirs—Suit to set aside—Jurisdiction 
of civil Court—If barred. 

It is settled law that unless a tenure is fully 
represented in the suit or in the execution pro¬ 
ceedings, a sale of the entire tenure, held by a 
revenue Court, under S. 208, Chota Nagpur Ten¬ 
ancy Act, is void. To invest the revenue Court 
with jurisdiction to sell a tenure or holding, the 
execution must be levied against the entire tenure 
or holding and as against the entire body of 
tenure-holders or raiyats, as the case may be. 
Where some of the tenure-holders had died before 
the execution started, and their heirs and legal re¬ 
presentatives had not been brought on record, 
S. 211 of the Act does not apply and the revenue 
Court has no jurisdiction to order a sale. In 
such a case S. 214 does not preclude the civil 
Court from entertaining a suit to set aside the 
sale. 23 Pat. 528; 26 Pat. 340, dist.; 12 Pat. 
626, foil.; 55 I.A. 227; 25 Pat. 470, ref.; 20 
P.L.T. 346, rel. (Sinha and Rat, JJ.) Nttya 
Gopal Goswami v. Gangamani Devi. A.I.R. 
1950 Pat. 384. 


-Ss. 210 (2), 208 and 198— Applicability- 

Decree for arrears of rent—One of perse ns inter¬ 
ested in tenure not impleaded in suit — Right, title 
and interest of judgment-debtors in tenure — Whe¬ 
ther saleable—Power of Deputy Commissioner . 

When a decree for arrears of rent has been 
passed by the Deputy Commissioner in a suit from 
which a person holding an interest in the tenure 
has been omitted, the right, title and interest of 
the judgment-debtors in the tenure is not sale¬ 
able under S. 210 (2) of the Chota Nagpur 
Tenancy Act, as that section relates to property 
belonging to the judgment-debtor other than the 
tenure, or any interest he may have in it. The 
Deputy Commissioner has however power to exe¬ 
cute the decree by sale of the right, title and in¬ 
terest of the judgment-debtors tinder S. 208 of the 
Act. S. 198 of the Act does not apply to a 
decree for arrears of rent. 1941 P.W.N. 553. 
overruled. ( Agarwala , Aq. C.J., Shearer and 
Imam, JJ.) Pratap Udai Nath Sahi Deo v. 
Baraik Mohan Sahu. 25 Pat. 470=226 I.C. 374 
=1946 Pat. (Rul.) 383=1946 P.W.N. 300=12 
B.R. 738=A.I.R. 1946 Pat. 358 (F.B.). 

-S. 211—Applicability—Sale of holding— 

All tenure-holders not represented—Effect. Se4 
Chota Nagpur Tenancy Act, Ss. 208, 211 and 

214. A.I.R. 1950 Pat. 384. 

S. 214—Jurisdiction—Civil Court—Sale 

of holding by revenue Court—All tenure-holders 


set aside 

Tenancy 

1950 Pat. 


CHRIS. MAR. ACT (1872), S. 88. 

not represented—Effect—Civil suit to 
sale—Bar of. See Chota Nagpur 

Act, Ss. 208, 211 and 214. A.I.R. 

384. 

-S. 258— Scope—Application under S. 46 

(4) as it stood before amendment of 1938— Dis - 
missal as having been made beyond three years — 
Subsequent civil suit for declaration of title and 
ejectment of transferee—If barred. 

Where the Deputy Commissioner, on an appli¬ 
cation under S. 46 (4) oi the Chota Nagpur 
Tenancy Act, as it stood before it was amended 
in 1938, refuses to order the ejectment of the 
transferee on the ground that the application has 
been made to him after the period of three years 
mentioned in that sub-section, his decision will 
not, under S. 258 of the Act, bar a subsequent 
suit in the Civil Court for a declaration of the 
raiyat’s title and ejectment of the transferee. The 
substance and scope of his decision is quite dif¬ 
ferent from that demanded from the Civil Court, 
and the decision of the Civil Court will not, 
therefore, vary, modify or set aside the Deputy 
Commissioner's decision. Nor would the juris¬ 
diction of the Court be ousted by Ss. 139 and 
139-A of the Act, when at the date of the suit 
it was not open to the plaintiff to have recourse 
to the Deputy Commissioner under the old sec¬ 
tion 46 (4). S. 46 (4) has no application to 
invalid transfers, but applies only to such trans¬ 
fers as are authorised by the section. {Bennett 
and Beevor, JJ.) Luthra Uraon v. Samua 
Uraon . 26 Pat. 377=A.l.R. 1948 Pat. 49. 
CHRISTIAN MARRIAGE ACT (XV OF 
1872), Ss. 19 and 42 (c) —Construction—Guar¬ 
dian for giving consent to marriage of minor— 
Appointment of—Permissibility—Power of Court. 
[See Q.D. 1941-1945, Vol. I, Col. 714.] Badrud- 
din Abdulla v. Registrar of Marriages. A.I.R. 
1946 Bom. 129. 


88 —Scope 


M — - " J » « V • • • » w V 

lie male and Jewish female—If prohibited—Right 
of wife to order for mahitenance under S. 488, 
Cr. P. Code . 

A marriage between a Roman Catholic male and 
a Jewish female is not prohibited or invalid under 
S. 88 of the Christian Marriage Act, so as to 
disentitle the Jewish female to maintenance under 

S. 488, Cr. P. Code, on the ground that the par¬ 
ies are n^t Lnchn^d wife. 

The prohibition referred to in S. 88 of the Chris¬ 
tian Marriage Act must be an absolute impedi¬ 
ment or a to'al incapacity according to the personal 
law of the parties and not an impediment or in¬ 
capacity which is dependent upon the fact that the 
marriage is a sacrament or on the form of the 
marriage. As such a marriage between a Roman 
Catholic husband and a Jewish wife is not prohi¬ 
bited according to the personal law of the parties, 
there is no bar to an order for maintenance being 
made under S. 488, Cr. P. Code, in favour of the 
™ fe against the husband. 54 Bom. 288; 12 Cal. 

A.I.R. 1945 Mad. 516, ref. ( Roxburgh and 
a C. ChutiJpr. TT ) a r. ^'tyth v. Mrs. H. 

Smyth 4 D.L.R. (Cal.) 271. 

- —S. 88— Marriage between Roman Catholic 

and Jew—Validity. 
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CHRIS. MAR. ACT (1872), S. 88. 

The expression "personal lav/' in S. 88 of the 
Christian Marriage Act includes any personal law 
which forbids either of the parties to enter into a 
contract of marriage with one another. As the 
personal law of the Roman Catholic forbids mar¬ 
riage between Catholics and persons who have not 
been baptised, a marriage between a Roman 
Catholic woman and a Jew, who is a non-baptised 
person, under the provisions of the Act, is not 
valid and is null and void. [12 C. 706 and 54 B. 
288, rel.] (Lodge, J .) Claudia Jude v. Lan¬ 
celot Jude. I.L.R. (1945) 2 Cal. 462=A.I.R. 
1949 Cal. 563. 

-S. 88—Scope—"Personal law”—Marriage 

of Roman Catholic with Protestant wife in Protes¬ 
tant Church without dispensation solemnised by 
Protestant Pastor—If void—Release by wife in 
favour of husband according to custom—If dissolv¬ 
es marriage with Protestant wife—“Bigamv M —Of¬ 
fence. [See Q.D. 1941-1945, Vol. I, Coi. 714.] 
Gnanasoundari v . Nallathambi. I.L.R. 
(1946) Mad. 367=222 I.C. 328=1946 Mad. 
(Rul.) 83=47 Cr.L.J. 421. 

CIVIC GUARDS ORDINANCE (VIII OF 
1940), S. 5 (1)— Civic guard called out uuder 
S- 4—// Public servant—Penal Code, S. 21. 

It is plain from S. 5 (1) of the Civic Guards 
Ordinance that no member of the Civic Guard 
force can enjoy the powers, privileges and pro¬ 
tection of an officer of Police unless he has been 
called out in accordance with S. 4 of the Ordi¬ 
nance. A civic guard who has been so called 
out, is a public servant within the definition con¬ 
tained in S. 21, I. P. Code. ( Khundkar and 
Roxburgh. JJ.) Legal Remembrancer, Bengal 
v. Gopi Ballav Datta. I.L.R. (1947) 1 Cal. 
wv • 

-—S. 5 (2)— Applicability—Abetment of ex¬ 
tortion. by Civic Guards — Prosecution — Sanction — 
Necessity, 

No sanction is needed for a prosecution of mem¬ 
bers of the civic guard for an offence of abet¬ 
ment of extortion. The section gives them no 
protection in respect of such a charge. (Rox¬ 
burgh and Ormond, JJ.) Svdar Ali v. Empe¬ 
ror. I.L.R. (1945) 2 Cal. 478=230 I.C. 271 = 

A I R. 1948 Cal. 47=48 Cr.L.J. 587=1947 Cal. 
(Rul.) 203. 

—- —-S. 5 (2)— Civic guard committing acts 
of violence while controlling crozvd in discharge of 
duty Prosecution zvithout sanction — Legality, 

The protection afforded by S. 5 (2) of* the 
Civic Guards Ordinance is available to members 
of the civic guards only after they have been 
called out in the manner indicated in S. 4. Under 
S. 5 (2), no prosecution can be launched against 
a civic guard without the sanction referred to for 
anything done in the discharge of his duty for 
the time being. Where the prosecution case 
rested upon the allegation that a civic 
guard committed acts of violence while he 
was controlling a crowd in the discharge of his 
duty, his trial and conviction without the sanction 
required by S. 5 (2) of the Ordinance is illegal 
and must be set aside. (Khundkar and Rox¬ 
burgh, JJ.) Krishna Prasad Banerji v. 
Emperor. I.L.R. (1947) 1 Cal. 302. 


C. P. CODE (1908), S. 2. 

CIVIL COURT— Jurisdiction to question deci¬ 
sions of statutory quasi-judicial tribunals — Prin¬ 
ciples governing. 

If a body is constituted by statute to exercise 
certain functions, then a Civil Court cannot either 
interfere with those functions or treat an act done 
by that body as a nullity unless the Civil Court has 
some special supervising power, for example, by 
way of appeal, or unless the body has acted in 
doing the act, outside its powers. T.L.R. 17 

Cal. 590 and A.I.R. 1924 P.C. 175, rel. on. 

But even if the jurisdiction of the Civil Court is 
excluded, the Civil Court has jurisdiction to 
examine into cases where the provisions of the 
Art have not been complied with or the statutory 
tribunal has not acted in conformity with the 
fundamental principles of natural justice. A.I.R. 
1040 P.C. 105. rel. on. (Dixit and Rege. JJ.) 
Chandmalz/. ChhaganLal. 5D.L.R. (M.B.) 
27. 

CIVIL PROCEDURE CODE (V OF 1908), 

Ss. 2 (2) and 96— Appeal — Maintainability — 

Test—Suit for dissolution of partnership and 
accounts—Several preliminary decrees—Whether 
can be passed—Court giving findings on points in 
controversy—Decision whether amounts tq 
‘decree?. 

Where in a suit for the taking of partnership 
accounts the Court has adiudicated on the sub¬ 
stantive rights of the parties with regard to the 
several matters in controversy in the suit and the 
determinationn of those matters is clearly intended 
to be final and conclusive so far as that Court 
is concerned, the .decision operates as a prelimi¬ 
nary decree and is appealable. The mere fact 
that the Court which passed the decree took the 
view that only findings and directions had been 
given and that no final disposal was made will not 
affect the question of applicability. The question 
whether an adjudication is a decree or not must 
be determined with reference to S. 2 (2) of the 
Code of Civil Procedure and not with reference 
to implications, true or supposed, arising from 
the general provisions relating to judgments and 
decrees or to disposals of suits. Nor can any 
considerations of policy as to the expedRi° us 
administration of justice or the avoidance of 
expense and de!u f be imported into the determi¬ 
nation of the question. 

Ihere is noth'ng in the Code which can be 
construed as a prohibition against the Court in a 
t.roper case parsing more than cne preliminary 
decree. On the other hand, there arc indications 
that the Code contemplates more than one preli¬ 
minary decree and one final executable decree in 
a suit. ( Pataniali Sastri and 7 yjgawan, JJ.) 

Kasi v. Ram an at.'t an Chetttar. 1947 M.W. 
N. 723=0947) 2 M.L.J. 523. 

—--S. 2 (2)— Appeal—Order holding thaj ap¬ 

plication docs not lie under 0. 20. R. 12, C. P . 
Code — Appealability. 

An order under O. 20, fl. 12, C. P. Code, is 
not appealable. An order that no application lies 
under O. 20 R. 1?, is not a d-eree within the 
meaning of S. 2 (2) t C. P. Code, and hence 
no appeal lies from such an order. ( Tyabji, C. 
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J. and Meher, J.) 'Mahomed Hussain Khan 
v . Rasoolbaksii . I.L.R. (10 V 7 ) Kar. 194=A. 
I R. 1948 Sind 124. 

Ss. 2 (2) and 47—Appeal—Orissa Money- 
Lenders Act, Ss. 11 and 13—Order on application 
under—If final order—Appeal. See Orissa Money- 

Lenders Act, Ss. 11 and 13. 12 Cut.I^T. 85. 

-Ss. 2 (2) and 96 and O. 43, R. 1 (u) 

—Appellate decision in suit for contribution 
determining the liability of parties and sending 
the case to trial Court for passing final decree 
after working out the arithmetical results—If 
“decree” or “order" for purposes of appeal. 

An appellate decision in a suit for contribution 
sending the case back to the trial Court for the 
purpose of passing a final decree in the light of 
the findings of the appellate Court (the liability 
having been decided and the working of the 
arithmetical result being only a consequence of 
the liability) is a “decree” within the meaning of 
S. 2 (2) of the C. P. Code, and as such appeal- 
able under S. 96, C. P. Code, and not under 
O. 43, R. 1 («)• (Yahya Ali, J.) Narasim- 
haiah Chetty v. Sivaramiah Chetty. 1947 
M.W.N. 741=60 L.W. 806—(1947; 2 M.L.T. 
532. 

-Ss. 2 (2) and 151— Applicability — Memo¬ 
randum of appeal—Rejection for failure to furnish 
copy of judgment appealed from — Remedy—Appli¬ 
cation under S. 151 — Competency—Power of 
Court to restore appeal. 

An order rejecting memorandum of appeal for 
failure to furnish a copy of the judgment ap¬ 
pealed from is not a decree as defined by S. 2 (2), 
and hence is not appealable, nor is it covered 
by O. 7, R. 11, C. P. Code. Hence an appli¬ 
cation for restoration of the application under 
S. 151, C. P. Code, is competent and the Court 
in its inherent powers can restore the appeal for ! 
sufficient cause. 17 Pat. 687; 6 P.L.J. 625, 
dist.; 17 Pat. 245, foil.; 19 Pat. 159, rel. 

(Ramaswami and Sarjoo Prasad, JJ.) Rajballam 
Singh v. Madhusudan Prasad Singh. A.I.R. 
1950 Pat. 443. 

—-Ss. 2 (2) and 96— Decree—Compromise 

in suit for specific performance — Provision for 
payment of amount within fixed time and in de¬ 
fault suit to stand dismissed with costs—Default 
—Effect of—Decision holding that condition was 
not complied with — “Decree” — Appeal. 

Where in a suit for specific performance of 
a contract of sale, a compromise decree is passed 
to the effect that on the plaintiff depositing into 
Court a certain sum of money within a certain 
period, the defendant should execute and register 
a deed of sale within a week, and that in case 
the amount is not deposited within the time fixed, 
the plaintiff’s suit would stand dismissed with 
costs, it is essential that the plaintiff should 
deposit the amount within the time limited in 
order to entitle him to the relief awarded. If 
he fails to deposit the amount or tender it on 
that day, it is fatal. The action is no longer 
open after the specified date, as by operation 
of the default clause the suit would automatically 
stand dismissed after the expiry of the time, by 
reason of the failure to deposit or tender. A 


decision by the Court that the plaintiff has fail¬ 
ed to comply with the clause in the decree operates 
as a dismissal of the suit and is a decree as 
defined by S. 2 (2), C. P. Code, and is therefore 
appealable under S. 96. (Misra, J.) Sadasheo 
v. Putan Singh. 22 Luck. 196=228 I.C. 350 
=1947 Oudh (Rul.) 34=1947 O.W.N. 146= 
1947 O.A. (C.C.) 52=1947 A.W.R. (C.C.) 
52—A.I.R. 1947 Oudh 146. 

•S. 2 (2) —“Decree”—“Final determination” 


—Decision ascertaining amount of mesne profits in 
final decree—Direction not to draw up decree till 
payment of Court-fee—If postpones date of decree 
or decision. See Limitation Act, A*t. 182. A. 
I.R. 1950 Pat. 524. 


-S. 2 (2) and O. 34, R. 3—“Decree” 

—Order dismissing application for final decree as 
! premature—Appeal—Revision. [See Q.D. 1941- 
1945, Vol. I, Col. 717.] Govindrao v. Narayan. 
222 I.C. 350=1946 Nag. (Rul.) 63. 

——-—Ss. 2 (2), 96 and 115— 4 '‘Decree”— Order 
dismissing suit for non-payment of adjournment 
costs—A ppeal — Revision. 

An order dismissing a suit for non-payment of 
adjournment costs is not appealable either as a 
decree or as an order. A petition for revision 
against such an order, however, lies and it is open 
to the High Court to set aside the order where 
in the exercise of its revisional jurisdiction it 
finds that interference is called for or justified. 

( Thadani, CJ. and Ram Labhaya, J.) GauhAtt 
Bank, Ltd. v . Balira.m Dutta. A.I.R. 1950 
Assam 169. 

-S. 2 (2)—“Decree”—Order of ejectment in 

proceedings under Ch. VII, Presidency Small 
Causes Courts Act. See Limitation Act 
Art. 11-A. 50 Bom.L.R. 747 . 

-- S. 2 (2)—-Decree—Order on application 

for stay of execution. See C. P. Code (V of 
1908), Ss. 47 and 2 (2). (1948) 1 M.L.J. 

“ ““S. 2 (2)— “Decree”—Order of remand un¬ 

der S. 151—. Appeal. 

An order of remand under S. 151, C. P. Code, 
which merely sets aside the decree of the Trial 
Court on the ground that the rights of the par¬ 
ties cannot be decided until some more material 

on the record and which does not 
determine the rights of the parties with regard 
to any of the matters in controversy in the suit 
cannot amount to a decree within the meaning 

° S*. ?. C. ^ • Code and is not, therefore, 
appealable. ( Mahomed Ibrahim, J.C. and Ram 
Labhaya, J .) N.-W.F.P. Governments. Ra- 

dha Devi. A.I.R. 1947 Pesh. 55. 

——S. 2 (2) and O. 34, R. 3 —“Decree”— 
Uraer rejecting application for final foreclosure 

decree, on ground of abatement of suit — Appeal — 
Revision. 

An order rejecting an application for making 
a preliminary decree for foreclosure final on the 
ground that the whole suit had abated and the 
preliminary decree was a nullity having been 
passed after the death of one of the plaintiffs 
without bringing his legal representatives on re¬ 
cord, amounts to a decree and is appealable as 
such, and there can, therefore, be no application 
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for revision. The course which the plaintiffs 
should adopt is to apply to the lower Court to 
draw up a final decree. If the Court refuses to 
draw up a decree, on an application made by the 
party aggrieved, the matter may be set right in 

revision. 42 M. 52, A.I.R. 1921 Cal. 551 and 
A.I.R. 1932 Lab. 214, rel. on. {Sen, J.) 
Raddulal Bhurmal v. Mahabiu Prasad. 1950 
N.L.J. 516. 

-S. 2 (2)— “Decree”—Order rejecting plaint 

as insufficiently stamped—Whether decree — Memo. 
of appeal also rejected for non-payment of deficit 
court-fees—Second appeal— If lies. 

An order of rejection of the plaint hv the trial 
Court on the ground that it was insufficiently 
stamped has the force of a decree and therefore, 
a second appeal lies under S. 2 (2), C. P. Code, 
notwithstanding the rejection of the memorandum 
of appeal by the lower appellate Court for non¬ 
payment of deficit court-fees. (Das, J .) Sudhir 
Kumar Chatterjee v. Mohaoeb Chakrabarty. 
I.L.R. (1948) 2 Cal. 149=83 C.L.J. 247=52 
C.W.N. 684. 

--S. 2 (2)— Decree—Order rejecting plaint 

under S . 22 (4), Punjab Pre-emption Act — Ap¬ 
peal. 

The definition of the term “decree” given in the 
Civil Procedure Code, includes all rejection of 
plaints either under the G>de or otherwise. The 
rejection of a plaint under S. 22 (4) of the 
Punjab Pre-emption Act is a rejection within the 
meaning of that definition and is, therefore, 
Appealable as a decree. ( Abdttr Rahman, J .) 
Ram Lal v. Roshan Lal. A.I.R. i947 Lah. 
302. 


-S. 2 (2)—Decree—Order under S. 151, 

C. P. Code, allowing amendment of execution 
application. See C. P. Code (V of 1908V*Ss. 151 

AND 2 (2). 5 D.L.R. (All.) 275 (F.B.). 

-Ss. 2 (2) and 96— Partition suit—Orders 

between preliminary and final decree—If decrees 
and appealable. [See Q D. 1941-1945, Vol. I, 
Col. 718. J Kedar Nath v . Puiru Lal. 20 Luck. 
557=222 I.C. 34=1946 Oudh (Rul.) 39. 

--j—S. 2 (2) (b)— “Default”—Meaning of — 

If includes all kinds of default. 

The word “default” in S. 2 (2) ( b ) of the 
C. P. Code is not qualified by any adjective and 
there is no reason why any words should be 
imported in the section so as to confine its ope¬ 
ration to dismissals for default in appearance 
only. It would include other defaults as well, 
like default of prosecution. (Seth /.) Tafaz- 
zul v. Shah Mahomed. I.L.R. (1949) A. 
391=1948 A.W.K (H.C.) 32Q=\.I.R. 1949 
All. 261. 

——— S. 2 (3) and O. 27, R. 8— Decree-holder 
—Who is included in—Right of Government to 
execute order for costs awarded in a case where 
Government undertook the defence of its Officer 
under 0. 21, r. 8. 

It is clear from the definition of 'decree-holder' 
in S. 2 (3) of the C. P. Code, that a person in 
whose favour an order capable of execution has 
Leen made is also a decree-holder and that a 
decree-holder need not be a party to the suit. He 
may be any person. It is jr.ough if the decree 
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confers some right enforceable under the decree 
upon some person mentioned in it. Hence, where 
the Government undertakes the defence in pursu¬ 
ance of r. 8 of O. 27, C. P. Code, of a Tahsildar 
who is sued for damages for an alleged illegal, 
arrest and the suit is dismissed with costs and 
the order provides for the realisation of the costs 
by Govemm»mt, the latter is enriUcl to file an 
execution applicaion for its .*calisa:»;,n (t'erma 
and Bind Basni Prasad JJ.) Atubhia Prasad 
v. The U. P. Government. I.L.R. (1947) A. 
191 = 1947 A.L.W. 201=1947 A.W.R. (H.C.V 
89=1947 A.L J. 79=A.I.R. 1947 A. 390. 

— -- -S. 2 (4) —District Court—Chief Court of 

Sind, if a District Court. 

The Chief Court of Sind is not a 'District 
Court’ within the meaning of S. 2 (4) of the 
C. P. Code. ( Thadani, /.) In the matter of 
Md. Osman Sumro. I.L.R. (1947) Kar. 164= 
A.I.R. 1948 Sind 89. 

-S. 2 (10) and Limitation Act (IX of 

1908), Art. 166 — Mortgage suit—Title para¬ 
mount set up by one of the defendants — Question 
left open in Preliminary decree—Final decree 
passed against all defendants—No reservation of 
the question of title paramount—Sale and confir¬ 
mation of safe of hypotheca—Delivery of property 
—Aggrieved defendant—Necessity to apply to set 
aside sale — Limitation. 

In a suit on a mortgage to recover the mort¬ 
gage amount by sale of the hypotheca, one of the- 
defendants, the 6th defendant, set up her own 
title to one of the properties as a defence to the 
mortgagee’s suit. A preliminary decree in favour 
of the mortgagee was passed, but the question of 
title of that defendant was left open specifically. 
Subsequently a final decree was passed against all' 
the defendants in which the clause about the 
reservation of the question of the 6th defendant’s 
title to that item of property was not repeated. 
The hypotheca was brought to sale and the sale 
confirmed in favour of the decree-holder and 
delivery also was effected. Long after the 30* 
days after the date of sale, the 6th defendant 
filed an application to set aside the order of de¬ 
livery and to direct re-delivery of the property 
to her. 

Held, that the 6th defendant was a judgment- 
debtor within the meaning of section 2 (10) of 
the Code of Civil Procedure as a final decree- 
capable of execution had been passed against her. 
Even if the sale is a nullity and the judgment- 
debtor has no saleable interest, article 166 of the 
Limitation Act applies and the judgment-debtor 
must have it set aside within 30 days of the date 
of sale and as the application of the judgment- 
debtor was filed long after the 30 days allowed, 
it was barred by limitation. (Yahya All. /.) 
Ammani Ammal v . Sabv.wthi Pillai. ol L. 
W. 373=1948 M.W.N. 469=A.I.R. 1948 Mad. 
301=(1948) 1 M.L.J. 422. 

-S. 2 (11)—Legal representative of judg¬ 
ment-debtor—If judgment-debtor. See C. P. 
Code, O. 21, R. 12. 4 D.L.R. (All.) 208. 

— --S. 2 (11) — Legal representative — Hindu 

7tndow entitled to an interest in her husband 
estate under the Hindu Women's Rights to Pro* 
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Perty Act (XVIII of 1937)— If a “ legal repre¬ 
sentative” entitled to be brought on record. 

A Hindu widow taking an interest in her hus¬ 
band’s estate which devolves upon her under the 
Hindu Women’s Rights to Property Act, would 
be his “legal representative” within the meaning 
of S. 2 (11) of the Code of Civil Procedure, and 
is as such entitled to be brought on record as a 
person who in law represents the estate of her 
deceased husband who was a defendant in a suit. 
( Yahya Ali, J .) Venkatasubha Rao v Tagan- 
nadha Rao. 225 I.C. 335=59 L.W. 189=1946 
M.W.N. 301=A.I.R. 1946 Mad. 283= (1946) 
1 M.L.J. 159. 

-S. 2 (11)— “Legal representative” — If in¬ 
cludes a universal legatee of a deceased party. 

The definition of “legal representative” includes 
a universal legatee to whom the whole assets of 
the deceased party have been bequeathed. It 
cannot be said that he does not represent the estate 
of that deceased person. (Chandra Reddi, J.) 

Subba Naidu V . Kanniah Naidu. A.I.R. 1950 
Mad. 482= (1950) 1 M.L.J. 276. 

-S. 2 (11)—Legal representatives—Inter- 

meddler—Conditions . See Execution— Merger 
of Interests. (1948) 1 M.L.J. 82. 

■- 7 S. 2 (11)— Legal representatives — Inter¬ 

pretation—Suit between husband and wife—Death 
of husband—Reversioners of husband. 

The words 'Legal representatives’ must be in¬ 
terpreted in the wide sense so as to include a per¬ 
son whose rights would be affected or might be 
affected if he survived the widow who had sued 
her deceased husband. {Malik, C.J. and Bhar - 
gava, J.) Gulzari Lal v. Sat*»u Bai. I L.R. 
<1950) A. 120=1949 A.L.J. 19l=A.I.R. 1949 
All. 604=1949 A.W.R. 303 

-S. 2 ( 11 )—“ Legal representative” — Per¬ 
sons or class of persons indicated by the expres¬ 
sion—Legatees of part cf the estate—If legal 
representatives. 

The persons or class of persons indicated by 
the expression “legal repesentative , ’ would depend 
on the context. Subject to that qualification it 
includes properly appointed executors and admini¬ 
strators; it includes persons who have taken on 
themselves duties and responsibilities, which be¬ 
long to the office of executor or administrator 
even though only in respect of part nf the estate; 
it includes heirs-at-law, whether they take by 
succession or by survivorship; it includes rever¬ 
sioners where the action has been brought by or 
against the widow representing her husband’s 
estate; it includes a universal legatee; it may per¬ 
haps in some cases and for some purposes include 
persons in de facto possession of the entire 
estate of the deceased; but it does not include 
trespassers; it does not include creditors who 
have received payments of the debts due from the 
estate of the deceased; it does not include per¬ 
sons dealing in the ordinary course of business 
with goods of the deceased received from an- 
other; it does not include persons who intervene 
nrerely for the purposes of preserving the goods 
the deceased or providing for his funeral or 
lor immediate necessities of his family; it does 
not include legatees of a part of the estate and 
it does not include those taking possession of the 

Q.. D.—48 
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property of the deceased from the legatees of a 
part of the estate. (Horwill and Balakrishna 
Ayyar, //.) Natesa Sastrigal v . Alamelu 
Achi 63 L.W. 388=1950 M.W.N. 311=A I 
R. 1950 Mad. 541=(1950) 1 M.L.J. 476. 

—' S - 2 (12)—' "Mesne profits"—Meaning and 
nature of—Computation and assessment—Prin- 
cipies Expenses of collection — When refused. 

The term “mesne profits” denotes damages or 
compensation recoverable from a person who has 
been in wrongful possession; it means that which 
the plaintiff has lost by reason of the wrongful 
act of the defendant. It is not the profit actual¬ 
ly made by the defendant, but that which the 
plaintiff has lost, and might reasonably be exe- 
pected to have made had his possession not been 
wrongfully disturbed. Where the wrongful 
possession is of an aggravated character, the 
Court may, in computing the mesne profits, 
refuse to take into account even the collection 
charges incurred by the wrong-doer. The 
Court may mould the damages according to the 
justice of the case. 27 I.A. 110; 23 All. 242, 
ief. ( Ramaswami and Narayan , JJ.) BalmAti 
Kuari V. Jagbandham Nath. 5 D.L.R (Pat } 
219=A.I.R. 1950 Pat. 497. 

~r ? (12)—Suit for mesne profits—Burden 

1950 "cal' i if* Evidence Act, S. 106. A.I.R. 

p _ S - 2 (IV)—Public Officer—Test. See C. 
P. Code, S. 80. 5 D.L.R. (Pat.) 193. 

7= S ' 2 (17)—‘Public officer’—Municipal 

B^R 1 ™!^’ ^ C ‘ P ' C ° DE ’ °‘ 21 ’ R ' S2 ' 13 


'J 


r ^ D (c)—‘Public Officer’—Members 

ur Ur ^2 artia l convened under Army Act—If 

M 7 W C * p * Corns, Ss. 80 and 2 

(17) (c). A.I.R. 1946 Lah. 247 (S.B.). 

. ^ (I?) (h)—‘Public Officer* — Govern¬ 

ment officer on deputation . 

An officer of Government who is on deputation 
to an institution and receives his pay from that 
institution, does not cease to be in the service of 
the Government by reason of his deputation, and 
he is, therefore, a ‘public officer’ as defined in 
b. 2 (17) (h) f C. P. Code. ( Mudholker, J. ) 
Vishnu v . Smith Pearse. I. L.R. (1949) Na v 
232=A.I.R. 1949 Nag, 362=4 DIR ft) 

. n ^ ^ (JJ) (h)— Public officer — Manager 
of Court of Wards. 

A manager of Court of Wards can very well 
be said to be in the service of the Crown and 
must, be regarded as a public officer within the 
meaning of S. 2 (17) (h), C. P. Code. (G. N. 
uas, j .) Charu Chandra Kait v. Snicdhendu 
Prosad I L.R (1948) 2 Cal. 77=52 C.W.N. 
212=A^I.R. 1948 Cal. 150=2 D.L.R. 407. 

~T 77^ ‘ Applicability—Civil right—Suit by 

cnouahary of ■ community to recover property as 

U 0 . 1 ? 1 dismissed treasurer — Maintainability — 

Jurisdiction of Court to try . 

Where a plaintiff alleges a certain right in 
himself, e.g ., that he is the chcudhary of a com¬ 
munity, and seeks to recover possession of pro¬ 
perty on the basis of that right, namely, for 
recovery of articles belonging to the community, 
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from the defendant, on the allegation that he 
was once treasurer but had been dismissed End 
had failed to render accounts or to deliver the 
articles to his successor, the dispute is of a civil 
nature and the civil Court has jurisdiction to 
entertain and try the suit. It has nothing to do 
with social or caste customs affecting the auto¬ 
nomy of the caste to be decided by the caste but 
relates to a right which the law recognises and 
can be enforced in a Court of law. The fact 
that there exist two factions in the community 
would not be a bar to any suit between them in 
a civil Court. 5 Bom. 83, dist. 1926 Bom. 69, 
ref. ( Raghubar Dayal and Aganvala , JJ-) Kallu 

v. Putain . 4 D.L.R. (All.) 2*14. 

-S. 9 — Applicability—Suit of a civil nature | 

—Right to carry vyasantol in procession through 
streets—Suit to enforce—Maintainability. 

The right to take out a procession as a reli¬ 
gious procession through the public streets is a 
civil right, and a suit will lie to enforce such a 
right in a Civil Court, and is not barred under 
S. 9, C. P. Code. But the carrying of the em¬ 
blem vyasantol in procession along the streets is 
not the taking out iff a religious procession; a 
suit to enforce a right to carrying it is barred 
under S. 9, C. P. Code. {Kama, A.C.J. and 
Gajendragadkar, J.) Sangaeasavaswami v 
Baburao Ganesh. I.L.R. H946) Bom. 437= 
226 I.C. 102=1946 Bom. (R 11 I.) 278=48 Bom. 
L.R. 100=A.I.R. 1946 Bom. 353. 

-S. 9 —Cognicability by Civil Court—Suit 

in regard to the right to regulate the conduct of 
services in temples. See Hindu Law—Religious 
Endowments — Temple. (19*7) 1 M.L.J. 159 
(P.C.). 

- S t 9 —Creation of Special Tribunals— 

Jurisdiction of Civil Court—If and when ousted 
—Punjab Municipal Act, S. 240—Rules under— 
Rejection of election petition by Deputy Com¬ 
missioner on erroneous ground of want of juris¬ 
diction—Jurisdiction of Civil Court to entertain | 
suit. [See Q.D. 1941-1945, Yul. I, Col. /22.] 
Sat Narain Gurwala v. Hanuman Parshad. I 
224 I.C. 322=1946 Lah. (RuL) 352=A.I.R. 
1946 Lah. 85. 

-S. 9 —Creation of special tribunals — Juris¬ 
diction of Civil Court — Ouster, if dependant on 
functioning of Special Tribunal—Theory of con¬ 
ditional ouster . 

Per Munir, Ag . C.7. :While determining the 
question whether on a true construction of a 
statute the jurisdiction of the Civil Court is im¬ 
pliedly barred, the distinction between a right 
which is purely the creation of a statute and a 
right at common law becomes important because 
where a civil right did not exist before a statute 
was passed and was entirely created by that 
statute, it is reasonable to infer that the Legis¬ 
lature inended that right to be enforced only in 
the manner that the statute prescribes. The 
ouster of Civil Court’s jurisdiction in such cases 
rests on the construction of the stature creating 
the right and a special tribunal for its enforce¬ 
ment and if as a matter of construction of the 
relevant statute the Court arrives at the con- 


C. P. CODE (1908), S. 9. 

elusion that the Legislature intended that the 
right created by the statute should only be exer¬ 
cised or enforced in the manner provided by that 
statute then it is difficult to accept the view if 
the special tribunal is not constituted or 
having been constituted it does not function, 
the Civil Court's jurisdiction to adjudicate 
on that right is not affected. In such 
cases, either there is or there is no ouster but 
where there is ouster, it must be held to be 
absolute and not dependent on the functioning of 
the special tribunal. The theory of conditional 
ouster is, therefore, not at all applicable to such 
rights. It is, however, otherwise where a right 
is not created by a statute but existed before dis¬ 
putes relating to it or to some aspect of it were 
entrusted by statute to a special tribunal. Such 
pre-existing rights having originally been within 
the cognizance of the Civil Courts, the ouster is 
dependent on the functioning of the special tri¬ 
bunal . 

The theory of conditional ouster is based on 
the assumption that the Legislature creating the 
right could never intend that the right should 
come into existence but that there, should be no 
machinery for its enforcement. If the statute 
contains no provision for the machinery to en¬ 
force the right, there is of course no ouster, and 
Civil Courts under S. 9, C. P. Code, will in 
that case undoubtedly have jurisdiction. The 
implied ouster depends on the intention to be 
inferred from the fact that the statute docs con¬ 
tain a provision for the constitution of a tribunal 
to which the enforcement of such rights is en¬ 
trusted. If there be such a provision, then it 
is wholly immaterial whether the statute itself 
creates the tribunal or delegates to some other 
authority the power to constitute it and that 
authority does not act or the authority having 
acted, the tribunal does not act. 

As the jurisdiction of the Civil Court is ex¬ 
cluded only to the extent that the power of ad¬ 
judication is given to the special tribunal, while 
such Courts cannot assume to themselves the 
functions of the special tribunal, they would be 
perfectly competent to entertain and determine all 
actions the object of which may be to seek the 
determination of the right In the manner in which 
the statute intended it to be determined. (Munir, 
Ag. C.J., Cornelbis and Khars hid Zantatt, AT) 
Sultan Ali v. Nur Hussaini. Pak.L.R. 
(1949) Lah. 215=50 Cr.L J.* 59S=A.I R. 
1949 Lah. 131 (F.B.). 

- S. 9 —Jurisdiction of Civil Court—Action 

of executive authority ultra vires. 

The Civil Court has power to entertain a suit 
in which the question is whether the executive 
authority has acted ultra virce. (Lord Sitnonds .) 
Mahomed Din v. Imam Din. 74 I.A. 319=1. 
L.R. (1947) Lah. 741=61 L.W. 14S=1<MS M. 
W.N. 124=A.I.R. 1948 F.C. 33=2 D L.R. 
314=50 P.L.R. 26= (1948) 1 M.L.J. 206. 
-S. 9 —Jurisdiction of Civil Court — Ap¬ 
pointment of managing agent of company termi¬ 
nated by ordinary resolution contrary to Articles 
of Association—Decree declaring resolution in¬ 
valid—If can be granted . 
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An Article of Association of a company which 
requires an extraordinary resolution for the termi¬ 
nation of the appointment of the managing agents, 
is obviously intended as a protection to a minority 
who are not to have the appointment terminated 
against their will unless a particular majority votes 
in favour of it. If a company terminates the 
appointment of the managing agents by an ordi¬ 
nary resolution contrary to the Articles of Asso¬ 
ciation, the matter is not one merely concerning 
the internal management of the company, and the 
civil Court can grant a declaration to the effect 
that the resolution is invalid. ( Lord Greene.} 
Ram Kissendas v. Satya Chap an. 77 I.A. 128 
=52 Bom.L.R.. 501=A.I.R. 1950 P.C. 81= 

1950 Comp. C. 133 (P.C.). 


9 5 & 


—7-S. 9 — Jurisdiction of Court — Declaratorx 

suit—Suit by railway employee for declaration 
that he is entitled to'promotion to upper grade. 

A suit by a railway guard who has not been 
selected by the Selection Board for promotion 
from grade II to grade III for a declaration 
that he is entitled to all the privileges, rights 
and emoluments of grade III and that ’the act 
of the Railway Department in not appointing him 
to the rank of grade III is against law and 
departmental rules and ultra vires , is not main¬ 
tainable. It is not for the Courts to make ap¬ 
pointments. The function of the Courts is cir- . 
cumscribed to adjudicate on the rights of the : 
parties and in a case of this kind it would not be 
within the jurisdiction of the Court to give any 
such declaration. The promotions from one 
grade to another are to be made by superior 
officers by selection either on the ground of 
seniority or on the ground of seniority plus fitness 
and the ^ole judges are officers themselves and 
if the plaintiff has any grievance, it is open to 
him to appeal to the authorities higher than the 
Selection Board if there is any. A.I.R. 1949 
F.C. 50, applied. ( Kapur and Soni, JJ.) 
Bakhsht Ram v. Governor-General in Coun¬ 
cil. 5 D.L.R. (Simla) 214. 

•S. 9— Jurisdiction — Public utility company 

• « #» I 1 7 ___ *_ _i . _ 


1 11 yy , j J frw to uu. ■* 

—Dismissal of clerks by managing agents with¬ 
out consent of Board of Directors—Suit by latter 
for declaration of illegality . 

Where the managing agents of a public utility 
company (limited) dismiss certain clerks without 
the consent of the Board of Directors, a suit by 
the latter for a declaration that the powers of 
the managing agents to dismiss clerks were sub¬ 
ject to the control of the Board of Directors and 
that the dismissal was illegal and improper is a 
suit of a civil nature cognizable by the civil 
Courts. (O' Sullivan, J.) Nawabshah Ele¬ 
ctric Supply Co., Ltd. v. Hariram S. Ahuja. 
227 I.C. 33=1946 Comp. C. 204=19*16 Sind 
(Rul.) 243= A.I.R. 1947 Sind 31. 

—- S. 9—Jurisdiction of Civil Courts—Suit 

for restitution of conjugal rights—Christian 
parties. See Divorce Act, Ss. 4 and 32. A.I. 
R. 1947 Pesh. 53. 

■ - -— S. 9 — Jurisdiction — Suit on contract — Plea 

°f arbitration agreement — Sustainability. 

The Courts have jurisdiction to decide all suits 
of a civil nature; it is, however, competent to a 
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party to contend that no right of action exists 
by setting up an agreement to have the matter 
decided by a tribual of their choice. Such an 
agreement can be set up by a party for the pur¬ 
pose of asking the Court to stay its bands and 
to refuse to exercise its jurisdiction until the 
dispute between the parties had been heard by a 
forum of their own choice. ( Abdul Rashid, Ag. 
C.J. and Abdur Rahman, J. ) Governor- General 
in Council v. Simla Banking and Industrial 
Co., Ltd. 226 I.C. 444=1946 Lah. (Rul.) 460= 
A.I.R. 1947 Lah. 215. 

S. 9—Suit by auction-purchaser to 
recover purchase-money after auction sale is set 
aside—Maintainability. C. P. Code (V of 

> °• 21, Rk. 92 (3), 93 and S. 9. A.I.R. 
1950 All. 461. 

:-?. 9 —Tax imposed by Municipal Com¬ 

mittee in exercise of statutory power—Power of 
Civil Court to interfere. 

Where a tax. is imposed by a Municipal Com¬ 
mittee acting in the exercise of its statutory 
powers, and it cannot be said that they have acted 
in bad faith or in excess of or abuse of the powers 
vested in them, the .civil Court is not entitled 
to interfere. (Kapur, J.) Umra 0 Singh v. 

Municipal Committee, Bahadargarh. 5 D L R 
(Simla) 293=A.I.R. 1950 E. P. 324. 

-——S. 10—Applicability—Commutation pro¬ 
ceedings under Tenancy Act pending in Revenue 
Court If ground for stay of suit in Civil Court 
for rent. See C. P. Code, S. 151. 5 D.L.R. 
(Pat.) 192. 

—-—S . 10— Applicability—-‘‘Matter in issue ”— 

Meaning of. 

The words “matter in issue” in S. 10, C. P. 
Code, mean “the entire matter in controversy” 
and not merely one of several issues in the suit. 

A Court has, therefore, no power under this 
section to stay, a suit on account of some of the 
issues which it involves being also issues in another 
pending suit. ( Cornelius, J .) Mahomed Afzal 
v. Mt. Sardar Begum. Pak. L.R. (1948) Lah. 
79=A.I.R. 1949 Lah. 69. 


-S. 10 — Applicability — Stay—Conditions for 

—Complete identity of sub j ect-rmtter- df essential 
—Inherent power to stay. 

It is well-settled that in order to attract the 
application of S. 10, C. P. Code, there must 
be a complete identity of the entire subject- 
matter of the two suits. Every matter in dispute 
should necessarily be directly and substantially in 
issue in the two suits. But in” a 
case not covered by S. 10, an order for stay 
may be made under S. 151, C. P. Code if the 
Court considers that it is necessary in the interest 
of justice and in order to avoid unnecessary 
harassment to any of the parties. ( Achhru Ram , 
J.) Dwarka Das v. Governor-General of 
Jntoa- 224 I.C. 532=A.I R. 1947 Lah. 28= 
1946 Lah. (Rul.) 375. 


— S. 10— Applicability — Stay—Conditions for 
Complete identity of subject-matter—If essential 
Substantial identity — Sufficiency. 

It is doubtful if for the application of S. 10, 
C. P. Code, there should be a complete identity 
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of parties or a complete identity of the subject- 
matter. It is enough if the identity is substan¬ 
tial. ( Padhye, J .) Laxmi Bank, Ltd., A kola 
v. Harikisan Balabakas. I.L.R. (1948) Nag. 
403=1948 N.L.J. 250=A.I.R. 1948 Nag. 297= 
3 D.L.R. (Nag.) 12. 

-S. 10— Applicability — Stay—Conditions for 

— Test. 

For the application of S. 10, C. P. Code, it is 
not enough that one or other of the issues in the 
later suit will be determined by the decision of the 
first suit j- all the issues in the second suit must 
be determined by the decision in the first suit 
before S. 10, C. P. Code, can come into opera¬ 
tion. The test is whether, if the first suit is 
determined, the matters raised in the second 
suit will be res judicata by reason of the deci¬ 
sion in the prior suit. ( Blaqden, J.) Sankal- 
CHAND SHAH & Co. V. PRAKASII & CO. 48 

Bom.L.R. 633=A.I.R. 1947 Bom. 84=229 I. 
C. 346=1947 Bom. (Rul.) 192. 

-S. 10 —Proceedings under S. 83 of T. P. 

Act—Whether may be stayed. 

Jurisdiction is given by S. 10, C. P. Code, to 
stay suits. As a proceeding under S. 83 of the 
T. P. Act is not a suit, there is no power under 
S. 10. C. P. Code, to stay such proceedings. 
(Harries, C.J.) Anukui. Chanijra Manna v. 
Debendra Nath Dutta. A.I.R 1947 Cal. 386. 

-Ss. 10 and 151— Stay of suit — Matter in¬ 
volved in suit pending before special tribunal — 
Jurisdiction of Civil Court to determine -Duty of 
Court to stay suit pending decision by tribunal — 
Indore Rent Control Order. 

Where a special tribunal is created for the 
determination of a particular matter, the juris¬ 
diction of the Civil Courts must be deemed to 
have been *aken away pro tanto while such tribu¬ 
nal exist. Under the Indore Rent Control Order, 
the Rent Controller has jurisdiction to determine 
the fair rent, though the remedy for recovery 
of unpaid rent has to be sought in the civil Court. 
When the quantum of rent is in dispute and wnen 
ar application, under S. 5 of the Rent Control 
Order is pending before the controller, no decree 
can be passed by the civil Court in the suit for 
rent. .The suit lias to *'e stayed until the final 
determination of the fair rent, under S. 151, C. 
P. Code, though not under S. 10, C. P. Code. 
1931 P.C. 263; 1929 Lab. 12; i930 Lab. 526; 
1929 Oudh 341, ref. (Repo, J.) Dulhan- 
mal v. Abdul Kader. 4 D.L.R. (M.B.) 7. 

-S. 10 —Stay of suit—Test. \See O D. 1041- 

1945, Vol. I, Col. 727.] Lilaohar v. Firm Ra- 
dhakishan Ramshahaya. A.I.R. 1946 Nag. 

5. 

• S. 10 —Stay of suit — Test. 

S. 10, C. P. Code, makes no reference to the 
subject-matter or the cause of action and the test 
of its applicability to a particular case is whether 
on a final decision being reached in the previous 
suit such decision would operate a - ? res judicata in 
the subsequent suit. (Puranik, J.) Krtshna- 
rao v. Shridhar. I.L.R. (1947) Nag. 141=229 
I.C. 219=1947 Nag. (Rul.) 87=1947 N.L.J. 31 
=A.I.R. 1947 Nag. 154. 


C. P. CODE (1908), S. 11. 

-S. 10 and U. P. Tenancy Act (XVII 

of 1939), Ss. 59 and 180— Two suits in respect 
of same holding and same parties, one under S . 59 
and the other under S . 180— Procedure to be fol¬ 
lowed . 

Where there are two suits in respect of the 
same holding and as between same parties the 
earlier filed under S. 180 of the U. P. Tenancy 
Act and the later one filed un.der S. 59 of the 
Tenancy, Act, normally the earlier suit should be 
decided first; the other one should remain in abey¬ 
ance until the previous one is decided. If, how¬ 
ever, parties are agreed to the disposal of both 
of them together, then it would be necessary for 
the trial Court to give specific findings on the 
issues framed in the suits. (Lu/, J.M . / and 
Faiyaz Ali, J . M. II.) Gulzari Lal v. Ram 
Devi. 1949 R.D. 360. 

-S. 11, Res judicata. 

Applicability. 

Co-defendants. 

Consent decree. 

Decision on erroneous view of law. 

Directly and substantially in issue. 

Evidence. 

Execution proceedings. 

Heard and decided. 

Litigating under same title. 

Might and Ought. See C. P. Code, S. 11, 
Expl. IV. 

Parties under whom they claim. 

Question of law. 

Rent suit. 

Representative capacity. See C. P. Core, 

. S. 11, Expl. IV. 

Revenue Proceedings 

Expl. IV. Might and ought. 

Expl. VI. Representative capacity. 

-S. 11— Adjudication against Hindu ividow 

— Estate, when hound. 

Even though S. 11, Civil Procedure Code, is 
not strictly applicable to the case.^ an adjudica¬ 
tion against a Hindu widow will, in certain cir¬ 
cumstances, bind the estate. Where the estate 
of a deceased Hindu has vested in a female heir r 
a decree fairly and properly obtained against her 
in regard to the estate is, in the absence of fraud 
or collusion, binding upon the reversionary heir 
and this rule is not limited to decrees obtained 
against the widow as a result of suits contested 
to the end. ( Viswanatha Sastri, /.) Nataraja 
Pillai v. Appasami Nahu. 62 L.W. 328=1949 
M.W.N. 304=A.I.R. 1949 Mad. 804=4 D.L. 
R. (Mad.) 222= (1949) 1 M.L.J. 523., 

-S. 11— Adjudication against Hindu widow — 

Similarity between the positions of a Hiixdu widow 
and Ta/ukdar's widow in Oudh . 

If a litigation is fought out bona, fide between a 
Hindu widow and a person who threatens the 
estate, the decision in that litigation operates as 
res judicata in a subsequent litigation between a 
third party and the reversioner. The position 
would be the same where a Talukdar's widow in 
Oudh is the party to such a lit'gation. Neither 
under the Hindu Law nor under the Talukdari 
law does the reversioner claim under the widow. 
The decision must be one which is fairly and pro- 
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perly obtained against her in regard to the estate. 
(Kaul and Kidwai, JJ.) Baldeo Singh v. 
Achal Singh. 23 Luck. 150-A.I.R. 1948 
Oudh 165. 

- s - 11 —Adjudication of claim on admission 

Effect. See Madras Proprietay Estates 
Village Service Act, Ss. 17 and 27 ( 3). (1946) 
2 M.L.J. 53. 

--S. 11 —Adverse finding against success¬ 
ful party —Res judicata. 

An adverse finding contained in the appellate 
judgment against the appellant who has succeeded 
in the appeal, does not operate as res judicata 
against him, as he could not have preferred any 
further appeal for challenging that finding. 48 

C. 460 (P.C.) and I.L.R. (1944) Nag. 465 
applied. 1924 M. 626; 1929 Cal. 449 and 1941 
Nag. 346, Dist. (Bose, Ag. CJ. and Mudholkar, 

/.) WARISKHAN V. AHM ADUr LAKH AN. IL 

R. (1949) Nag. 313=1949 N.L.J. 620. 

-S. 11 —Adverse finding though decision in 

favour of defendant—If operates as res judicata. 

Where a decision in a prior suit was in favour 
of _ the defendant so that he could not appeal 
against it, a finding against him in that suit would 
not operate as res judicata in a subsequent suit. 
1948. R.D. 403, foil. ( Prasad , J.M. JJ and 
Zaidi, J.M. I.) Bhagelu v . Kunnu. 1950 R. 

D. 1. 

-S. 11 —Appeal in earlier suit—Decision in 

later suit becoming final — Effect. 

Where during the pendency of an earlier suit, 
the decision in a subsequent suit on the same 
point and between the same parties has become 
final by not being appealed against, it will operate 
as res judicata. 1947 R.D. 215. Rel. on. ( Haider f 
J.M. II and Lai, J.M. I.) Sikhdar Singh v. • 
Niwaz. 1949 R.D. 153. 1 

-S. 11 —A pplicability—A ppeals ; 

S. 11, C. P. Code, in terms does not apply to 
appeals. Though the word “suit’ 1 is often used 
as including an appeal it cannot be so interpreted 
in S. 11. As the section does not in terms ap¬ 
ply to appeals, the question whether an appeal 
is barred by res judicata must be considered in 
the light of general principles. ( Grille, C.J. 
and Padhye, J.) Manohar Vinayak v. Lax- 
majj- Anandrao. I.L.R. (1947) Nag. 691=1948 
N.L.J. 155=A.I.R. 1947 Nag. 248=2 D.L.R. 
167. 

■-S. 11— Applicability—Compromise decree 

•—Res judicata— EsToppel. 

Though a compromise decree cannot operate as 
res judicata in a subsequent proceeding inasmuch 
as S. 11, C. P. Code, applies in terms to what 
has been heard and decided by a Court, neverthe¬ 
less a judgment by consent would raise an estoppel 
between the parties as well as their representatives 

in interest. 1941 All. 18; 1946 R.D. 234, fol. 
{Lai, J.M. I and Haidar 7. M. II.) Sukha v. 
Ralyan Das. 1949 R.D. 53. 

*-S. 11— Applicability—Consent decree. 

A consent decree has to all intents and purposes 
tfie same effect as res judicata, and it raises an 
estoppel as much as a decree passed in invitum. 

36 B. 283 and 1930 Lah. 487, ref. (Teja Singh 
and Khosla, JJ.) Laxmi Narain Gododia v. 
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Mahomed Shafi Babi. A.I.R. 1949 East Pun- 

- S . 1 1—Applicability—Decision against 

mortgagee—If binding as against mortgagor 

thatnf^l 11100 °1 a mortg ?£ ee is subordinate to 
that of the mortgagor and therefore the latter 

cannot be said to be claiming under the former 

It follows that a decision against a mortsra*ree 

Sgor SfT J t icat ? against the £52 

gagor. {Lai, J.M.) Bal Ivrishna v. Narain 
Das. 1948 R.D. 298=1948 A.W.R. (Rev!) 

The doctrine of res judicata is not confined to a 
decision in a suit, but applies even to decisions in 
proceedings other than suits. If substantial Hgh Ts 
of parties are determined in a decision rendered. 

w,*ii Pr ° Ceedl f ngS ° ther * han a suit > such decision 
w 11 operate as res judicata, even though the 

orrcsriud^der n* "S d f s r 

SnT 0 ^the d Re - ¥ ° US , En5 ° Wt ’ lents Act fol! 

EndoLTntfloSrder° f S ^ 

between the oarH« ’ * s " h ^iuent suit 

JJ 1 (Sotrayya and Yahya AH 

JJ.) BALAKOTAYyA V Vapivv^ t r ' 

=1946 M.W.N. 27.= (1946) 1 E.J^bof 09 

S. 11 A pplicability—Declaratory decree in 

regard to a grove against one brother only who 

■, eC ° r i e i " Qroveholder in his representative 
capacity—Subsequent claim b-< other brothers for 

a £ eC - Iar f 0ry . decrce in regard to a grove 
has been obtained against one brother only who 

was recorded as the groveholder in his represen¬ 
tative capacity it would operate as res judicata in 
subsequent proceedings where the other brothers 

f fuZ 6 m the gr ° ve on thc ground that 

their brother’s name was entered only in a repre- 

(Bedley, S.M. and BaUs 

198^ ^ PRAN DEI V ' ^ AM Pher * 1947 R.D/ 


7 S K ll —Applicability—Decree in terms of 
award-Regular appeal and revision petition to 
High Court—Dismissal—Decree final and matters 

proceedings. ** by ^ 

decree in terms of a compromise was pass¬ 
ed in a suit, the compromise providing a refe¬ 
rence to arbitration in the event of a dispute. 

dispute havrng arisen there was a reference 
to arbitration and a decree was passed in terms 

° ,. 7 ? e awar <K A regular appeal and a revision 
petition were, filed against the decree both of 
which were dismissed by the High Court on the 
grounds that no regular appeal lay and that 
there was no error in jurisdiction. An Original 
Petition was then filed in the lower Court seek- 
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ing to re-agitate the matters. 

Held, (i) that there was a final determination 
of the points raised which preciudcd the appel¬ 
lant from filing the Original Petition. 

( it ) Where despite objection a wrong proce¬ 
dure is followed, or a jurisdiction is wrongly 
assumed the only remedy ordinarily available is 
to prefer an appeal against, the decree, or, if no 
appeal lies, to prefer a revision petition, and the 
aggrieved party having done so and failed, the 
decree is final and binding on him. ( Hcrwill 
and Bell, JJ.) Bawa Mohiukcn Rowtiier v. 
Gani Ammal, 60 L.W. 219=1947 M.W.N. 
205=A.I.R. 1947 Mad. 410=(1947) 1 M.L.J. 
233. 

-S. 11 — Applicability — Earlier suit decreed 

in second appeal against a defendant who remain¬ 
ed ex parte in trial Court after the co-defendant 
had been exonerated—Subsequent suit by such 
defendant who was compelled to pay decree 
amount,, for indemnity against exonerated co¬ 
defendants—Not barred. See Contract Act, S. 
124— Indemnity implied by law. (1946) 1 M. 
L.J. 383. ... 

-S. 11 —Applicability of principle—Extent 

of—If confined to actual decision — Rule. 

The doctrine of res judicata applies not only to 
the actual decision in the case but also to the 
facts and grounds for the judgment pleaded by 
the parties. Anything which is admitted and 
which would be fundamental to the decision of 
the earlier suit is also part of the res judicata 
created by the judgment. The plea of res 
judicata applies, except in special cases, not only 
to points upon which the Court was actually 
required by the parties to form an opinion and 
pronounce a judgment but also to every point 
which properly belonged to the subject of liti¬ 
gation and which the parties, exercising reason¬ 
able diligence, might have brought forward at 
the time. ( Hidayatullah, J.) Zingu Dkorao v. 
Mahadeo. I.L.R. (1948) Nag. 747=3 D.L.R. 
Nag. 41=A.I.R. 1948 Nag. 358. 

• -S. 11—Applicability—Finding as to validity 

of will in proceedings under S. 44 of the Madras 
Hindu Religious Endowments Act—If operates as 
res judicata in subsequent suit involving the 
declaration of the invalidity of will. [ See Q.D. 
1941-1945, Vol. I, Col. 761.J Amirthalinga 
Padayachi v. Chandrasekhar\ Padayachi. 
I.L.R. (1946) Mad. 36. 

— -S. 11— Applicability—Finding in prior 

suit as to title to land on the question of owner¬ 
ship of the trees standing on it — If res judicata 
in subsequent suit on question of title to the 
land. 

Where in a prior representative suit the 
chamars of the locality who resisted the removal 
of certain tress on a plot sold by the defendant 
it was found that the chamars had no title to 
the land which belonged to the defendants and 
had no right to obstruct, the finding will operate 
as res judicata in a subsequent suit between the 
chamars and the descendants of the defendant in 
the earlier suit on the question of title to the 
land. ( Achhru Ram, J.) Abdulgitani v Sun- 
dar. 225 I.C. 297=A.I.R. 1947 Lah. 33. 


C. P. CODE (1908), S. 11. 

-S. 11—Applicability—Finding is suit for 

restitution of conjugal rights against cruelty 
alleged by wife—Same plea in subsequent suit by 
wife for dissolution of marriage—Bar of. See 
Dissolution of Muslim Marriages Act. 225 
I.C. 179. 

-S. 11— Applicability—Findings of trial 

Court, when appellate Court bases its decision on 
one particular finding—If operates as res judicata 
in subsequent suit. 

Where some of the findings in a suit are not 
maintained by the appellate Court and the latter 
bases its decision upon a particular finding, the 
rest of the findings of the trial Court cannot 
operate as res judicata in subsequent suit between 
the same parties. ( Allcop and Bennett, JJ.) 
Sheo Prasad Sahu v. Ramchander Prasad. 
226 I.C. 58=1946 All. (Rul.) 453=1946 A.W. 
R. (H.C.) 132=1946 A.L.W. 56=1946 O.W. 
N. (H.C.) 56=A.I.R. 1946 All. 362. 

-S. 11— Applicability—If exhaustive. 

S. 11, C. P. Code, though largely modified 
and improved is still not exhaustive of the law 
on the subject and the principles of res judicata 
apply to matters to which the section does not in 
terms apply. ( Grille , C.J and Padhye, /.) 
Manohar Vinayak v. Laxman Anandrao. I. 
L.R. (1947) Nag. 691=1<H8 N.L.J. 155=A. 
I.R. 1947 Nag. 248=2 D.L.R. 167. 

-S. 11— Applicability—Implied finding—If 

operates as res judicata. 

Even if a point is decided by necessary impli¬ 
cation, it operates as res judicata in subsequent 
proceedings. ( Grille, C.J. and Ilemeon, J .') 
Rajah Chattar Singh v. Diwan Roshan 
Singh. I.L.R. (1946) Nag. 159=1946 N.L.J. 
690=A.I.R. 1946 Nag. 277. 

-S. 11— Applicability—Judgment obtained 

by collusion. 

Where the plaintiff and the defendant are stri¬ 
ving to achieve the same result, there is no real 
fight, and therefore, no judgment which can 
operate as res judicata. ( Abdul Rashid and Ram 
Loll, JJ.) Mahomed Afzal 7>. Din Mahomed. 
I.L.R. (1946) Lah. 300=A.I.R. 1947 Lah. 117 
=231 I.C. 421. 

-S. 11— Applicability—Litigating under the 

same title—Claim to attached property by 
Mahomedan widow claiming lien for dower — 
Order allowing—Subsequent gift by widow — 
Attachment of property in hands of donees — 
Res judicata. 

An order raising the attachment and allowing 
the claim of a Mahomedan widow on the ground 
that as she was in possession of her husband’s 
property in lieu of her dower debt, she could resist 
the claim of a creditor of her husband and hold 
the property until her dower debt was discharged 
will not operate as res judicata against the decree- 
holder in subsequent proceedings between hint and 
donees from the widow who subsequent to the 
order allowing her claim makes a gift of the 
property purporting to convey absolute property 
to the donees and ■ surrender her possession to 
them. The res adjudicated in the earlier case 
being different from that in the latter case, the 
rule of res judicata will not apply. 52 I.A. 145, 
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ref. ( Imam and Das, JJ.) Aminubdin v. Kam- 
khelawan. 27 Pat. 218=A.I.R. 1949 Pat. 427. 

-S. 11 —A pplicability —Observation on 

matter not directly and substantially in issue—If 
res judicata. 

An observation in a suit on a matter not directly 
and substantially in issue cannot be binding as 
res judicata in a later suit, especially when the 
parties to the later suit do not claim through 
those in the earlier suit. (Harms, C.J. and 
Chakravartti, J.) Mst. Muneswari v. Jugal 
Mohini. 4 D.L.R. (Cal.) 1. 

-S. 11— Applicability—Partition suit — 

Decree effecting partition remaining unexecuted 
and getting time barred—Second suit for parti¬ 
tion—Bar of res judicata. 

The principle of res judicata applies just as 
much to partition suits as to any other suit; and 
if a decree in a suit for partition is time barred, 
it cannot be enforced in a subsequent partition 
suit. It may be that some act subsequent to the 
decree which has remained un-executed may give 
rise to a fresh cause of action, but no second 
suit can lie for partition of the properties invol¬ 
ved in the prior suit between the same parties on 
the identical cause of action. A person cannot 
sue for partition of a property already finally 

u-.t o decree in a regular suit. 


onnn ’u. 

140=224 I.C. 316 
R. 1946 Sind 158. 

-S. 11— Applicability —Pro forma Defen¬ 
dant — If bound—Person impleaded as formal 
Party—Plaintiff assuring him that no relief would 
be claimed against him — Effect. 

A pro-forma defendant is in no better position 
than any other defendant as regards the applica¬ 
tion of the doctrine of res judicata. At the same 
time, in order that a former judgment inter 
Partes may be res judicata in a subsequent suit, 
there must be reciprocity. Where a person is 
made a party to a suit only as a ' formal party, 
but before the plaint is filed the plaintiff’s soli¬ 
citor writes to him, (sending a copy of the plaint) 
that no relief would be claimed against him and 
that he is joined as a formal party only, the 
doctrine of res judicata would not apply and the 
decision in the suit could not be pleaded in bar 
of a subsequent suit as against either party. 
{Stone, C.J. and Chagla, J. ) Official Assignee 
Bombay v. Madholal Sindh u. I.L.R. (1948) 
Bom. 1=48 Bom.L.R. 828=A.I.R. 1947 Bom. 
217. 

-■-S. 11—Applicability — Suit dismissed 

against one defendant or claim withdrawn 
against him—Liberty for fresh suit not obtain¬ 
ed—Bar of fresh suit— Res judicata. See C. P. 
Code, O. 23, R. 1 (3). 48 Bom.L.R. 795. 

-S. 11— Applicability—Suit to enforce 

{Mortgage by two of the sons of the mortgagee 
impleading third son as defendant—Decree for 
plaintiffs' tzuo-third share reserving third son's 
remedy—Subsequent suit by third son as regards 
hts share — Not barred by res judicata. 

. * or part of the consideration for the sale of 
immovable properties the vendee executed a mort- 
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gage over some properties in favour of the vendor 
and his sons. Later the vendor had another 
S °n After hi $ death two of the sons filed a 
suit on the mortgage for the whole amount due 
impleading the third son and the mortgagor as 
defendants The Court however passed a decr“ 

anH ’ th V , Wthlrd share dtK; to the plaintiffs 

and the third son was left with his remedy to 

recover his one-third share by separate suit. The 

mortgagor sold the properties and the vendee 

paid off the decree amount. The third son filed 

a suit to recover his share under the mortgage 

and it was contended by the purchaser from the 

m °W the . suit was not maintainable. 

Held, that the suit was maintainable. Far from 
the plaintiff being barred by res judicata, it was 
tEe mortgagor and his representative who were 
bound by the former judgment. That the decrw 
m former suit was not correct in form was no 
ground for not decreeing the oreemt 

(Wadsworth and Govindarajachari JJ. ) GorALA- 
SWAMY Ayyar V . Natarata Cuei riAR 

< 19 .^) M Mad • 190=A. I. R .1943 Mad. 172-1947 

LJ W 279; ° L W ‘ 249 C2) = (i947) 1 M. 

^PJ^ns) l ^e B s a passer f judica ‘a -Ejectment 

In the case of a trespasser the rightful owner 
■as recurring cause of aaion and in the case of 
trespass an earlier suit filed for ejectment MU not 
oar a subsequent suit if the earlier one was dis- 
missed under O. 9 R. 8 C. P. Code. (Chandira- 

It bhacwa " 

Court’s finding—If operates as res judicata in a 
subsequent suit in the Revenue Coult. 

theTMl °r an , lss “ e of .tenancy right being raised 
the Civil. Court gives its finding based on that 

of a Revenue Court, such finding would operate 

CoZt K?t tCata Tv 3 subse< iuent suit in the Revenue 
Lourt between the same parties (Lai J M T \ 

RAGHuam Singh 

~ '?■ 11 —Civil and Revenue Courts— Deci- 

accepted bTciJil Court and ^ecrl?passed Iherl 
Court^ ^ 1SSUC bemg referred to a Revenue 

a, 7 ^ p »j 

D. 362. * RAM ■ Prasaj) v ‘ Johri. 1949 R. 


—Decision in * — Decision between 

mortgagee has als^h mort . gog . e ™here subsequent 
-Subsequent1 w heen ™P^ed as defendant 

mortgdgoPs ^sons h f ° Und tc h * hindi ^ on 
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sicm in prior suit, if operates as res judicata. 

In a suit on a mortgage, the mortgagor and 
his sons as also a subsequent mortgagee were 
impleaded as parties. The subsequent mortgagee 
impugned the validity of the prior mortgage. 
There was an issue as to the validity and bind¬ 
ing nature of the subsequent mortgage. It Was 
found that the mortgage was supported by con¬ 
sideration and that it was binding on the mort¬ 
gagor’s sons. The amount due was also deter¬ 
mined and in accordance with that finding a 
decree was drawn up in the manner required by 
O. 34, R. 4 (4) of the C. P. Code. In a suit 
by the subsequent mortgagee for the sale of the 
hypotheca, on a question whether the decision in 
the prior suit between the co-defendants operates 
as res judicata in the present litigation. 

Held, it is clearly the object of the Legis¬ 
lature in sub-R. (4) of R. 4 of O. 34, C. P. 
Code, that not only the rights of the prior mort-. 
gagee, but also those of the subsequent mort¬ 
gagees should be worked out in order to finally 
determine the claims on the property which is 
the subject-matter of the suit. The determina¬ 
tion of the amount due to the subsequent mort¬ 
gagee “was necessary in order to give the plain¬ 
tiff the relief which he claimed”. It was equally 
necessary in view of the provisions of O. 34, Rr. 

1 to 4 to determine also the question whether the 
mortgage was binding on the sons of the mort¬ 
gagor. The fact that the sons remained ex parte 
in the former suit cannot affect the question of 
res judicata. (Horwill and Satyanarayana Rao, 
JJ.) Venkata Jagannadha Rao v. Venkata- 
chalamayya Sastry. 1948 M.W.N. 9=A.I.R. 
1948 Mad. 336=61 L.W. 16 —(1948) 1 M.L.J. 

-S. 11— Co-dcfcndants — Finding as between 

plaintiff and a defendant—When res judicata bet¬ 
ween co-defendants. 

Though a finding between a plaintiff and a de¬ 
fendant need not always be binding and operate 
as res judicata between the co defendants in the 
suit, yet when the validity ox a will in which 
all the defendants who were beneficiaries, are 
interested is in question and each one of them 
takes up attitudes most beneficial to them and a 
finding is given, it would operate as res judicata 
against all the defendants. (Allsop and Malik, 
JJ.) Mahomed Hasan v. Mehdi Hasan. I.L. 
R. (1946) All. 325=1946 A W.R. (H.C.) 53 
=1946 A.L.J. 97=1946 A.L.W. 6=1946 O.W. 
N. (H.C.) 6=A.I.R. 1946 All. 399. 

- S. 11 — Co-defendants—Finding on issue 

not incorporated in decree —Res judicata— Condi¬ 
tions. , 

It is well settled that under certain circum¬ 
stances decision of issues between co-defendants 
even though not incorporated in the decree, may 
operate as res judicata. The ednditions necessary 
for a finding to operate as res judicata between 
co-defendants are that there should be a con¬ 
flict of interest between co-defendants and that it 
should be necessary to resolve the conflict in 
order to give relief to the plaintiff. The con¬ 
flict or the issue must have been finally decided 
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and the co-defendants must have been either 
necessary or at least proper parties in the former 
suit. ( Thadani , Ag.C.J. and Ram Labhayo, 

J. ) Bhubtndra Narayan v Tarupriya Debya. 
A.I.R. 1950 Assam 119. 

-S. 11— Lu-defendants — Res judicata 

between — Conditions—Party no\t entering appear¬ 
ance in previous suit—When bound. 

The conditions for the application of the doc¬ 
trine of res judicata as between parties who have 
been co-defendants in a previous suit are:— There 
must be (1) a conflict of interest between the 
co-defendants, (2) the necessity to decide that 
conflict in order to give the plaintiff the appro¬ 
priate relief, and (3) a decision of that quesdon 
between the co-defendants. The doctrine may 
apply even though the party, against whom it is 
sought to enforce it, did not in the previous suit 
think fit to enter an appearance and contest the 
question. But to this the qualifica.ion must be 
added that, if such a party is to be bound by a 
previous judgment, it must be proved clearly that 
he had or must be deemed to have had notice that 
the relevant question was in issue and would have 
to be decided. 55 I.A. 158, referred to. ( Lord 
Simonds > Ch\np» t Lai. v. Khm.ttw* Raha- 

man. 77 I.A. 27=1950 A.L.J. 132=1950 M.W. 
N. 166=52 Bom.L.R. 469=1950 P.W.R. 206= 
63 L.W. 108=A.I.R. 1950 P.C. 17=54 C.W. 
N. 211=(1950) 1 M.L.J. 241 (P.C.). 

- S. 11— Co-defendants— Res judicata beF 

ween—Suit for partition and possession -Penatni 
character of purchase raised and found against — 
Subsequent suit by re preservatives of real owners 
against benamidar—Question of title whether can 
be gone into. 

The general rule is that a party to a suit can¬ 
not in a subsequent proceeding be heard to allege 
that a decree obtained against him in a former 
litigation was obtained as a result of collusion 
between himself and the plaintiff. In a suit for 
partition and possession it was alleged that a cer¬ 
tain purchase made by a defendant was benarai 
for others who were also made parties as defen¬ 
dants and the suit was decreed. In the final 
decree proceedings, the alleged real owners un¬ 
successfully attempted to establish their title to 
the property as against the alleged benamidar. In 
a subsequent suit by them to establish their title 
to the property, 

Held, that they were barred by the rule of res 
judicata from raising the contention as to benami 
purchase as their title had been found against in 
! the earlier final decree proceedings. (Wodstvcrth 
and Rajamannnar, JJ .) Ramarayuduv. Manirya 
Rao. 226 I.C. 175=1946 Mad. (Rul.) 242=59 L. 
W. 220=1946 M.W.N. 237=A.LR. 1946 Mad. 
372= (1946) 1 M.L.J. 282. 

-S. 11— Co-defendants — Suit for partition 

—Defendant applying for his share—Alienees be - 
ing co-defendants—Finality of decision. 

In a partition action the sharers are both the 
plaintiffs and the defendants, and each defendant 
sharer is also in the position of a plaintiff. Where 
one of the defendants in fact applies for a decree 
in respect of his share, and the alienees are array¬ 
ed as co-defendants, the decision operates as res 
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judicata and cannot again he re-opened in a sub- 
sequent suit between the particular defendant 
•whose share was the subject of decision and the 
alienee defendants. (Somayya, 3 .) Ramamani 

V- Basavavya . 59L.W. 612=A.I.R. 1947 Mad. 
170=1946 M.W.N. 687= (1946) 2 M.L.J. 321. 

S. 11— Common Judgment—Appeal in one 
case barred—Appeal in the other, if barred. 

Where the same issues arise between differ¬ 
ent parties to different suits and the evidence 
; is also the same and the parties have agreed to 
abide by a common judgment, if an appeal against 
the decree in one suit is barred, the same result 
will attach to the appeal in the other, suit or suits 
as in the circumstances two contradictory judg¬ 
ments cannot be allowed to stand. {Lai, J.M. 

/.) Chunni Kuer v. D\ y\ Shankar 1948 
R.D. 433. 

S . 11 Common Judgment in apbra! against 
tzi'o different Judgments—Dismissal of second ap¬ 
peal. against decree in one avpeal—lf bars appeal 
■ against decree in the other. 

Where in a suit against two different parties in 
respect of different lands dispjsed of by two 
judgments the appeals are disposed of by a 
•common judgment for purposes of convenience the 
dismissal of a second appeal against the appellate 
■decree in one of the appeals would not operate 
-as a bar against the second appeal against the 
decree in the other appeal. ( Lai, J.M. / and 
Haider, J.M. II.) Mata Prasad v. Rama 
Shankar. 1948 R.D. 435=1948 A.W.R. 
(Rev.) 327. 

-S. 11 and O. 41, R. A — Common lodg¬ 
ment in different suits betiveen different parties— 
No proper consolidation—Appeal is some suits 
'only — Effect. 

Where different suits between different parties 
•are disposed of by a common judgment without any 
proper consolidation and an appeal is preferred in 
some of the suits only the decision in those suits 
not appealed against cannot operate as res judi¬ 
cata. (Lai, J.M.I.) Malijka v,. R.\Tt Ram 
1949 R.D. 231. 

-S. 11— Common judgment in similar suits 

—Appeal filed in one suit alono—Other case be¬ 
coming final, if bars hearing of the appeal. 

Where the trial Court disposed of two similar 
suits by a common judgment and two appeais 
preferred to the Commissioner are dismissed by 
one common judgment and one appeal only is 
filed before the Board, the other case having 
"become final would operate as res judicata and 
bar the hearing of the appeal before the Board. 

(Sultan Ahmad, S.J.M.) Chandrika Singh 
v. Amli Singh. 1947 A.W.R. (Rev.) 7=1048 
R.D. 372. 

S. 11— Common judgment—Parties and 
properties different—Point at issue not common — 
Dismissal of one appeal—If affects others. 

Where though several suits are dealt with by a 
■common judgment, if the parties, properties and 
Points at issue are different, the dismissal of one 
a PpeaI against such judgment cannot affect the 
others which raise different points. But each case 
nas to be decided on its own facts. 1949 A.W.R. 
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(Rev.) 8 Rel. on. (La!, J.M. /.) Bhagwan 

S'r'd ™ JI ' 1949 A ' W ' R ' ( r <e V .) 4= 

; S 7 j 1 —Common judgment—Plaintiffs and 
one set of defendants common in t- M0 suits—Differ¬ 
ent Zammdar defcndants-Ap--eal in one suit only 
—Kes judicata. * 

Where the plaintiffs and one set, of defend¬ 
ants are common to two suits but the other set 
01 Zammdar defendants are different in the two 
suits and the pleadings, issues and evidence are 
the same in the two suits,.if the decision in one 
ot the suits is allowed to become final by not 
bemg- appealed against, the appeal in the other 
would be barred by rer judicata. ( Faiyaz Ali 

. II. and Lai, J.M. I .) Bindeshari Te- 
wari ZK Tetra. 1949 R.D. 265. 

, , 1}—Common judgment—Same plaintiff 

—Effect de f enda,tts —Appeal in one suit alone 

Where different suits, by same plaintiff against 
different, defendants is disposed by a common 
judgment and there is an appeal only in one“e 

n 'tL , «E nn0t ^ S - 3id that the :lbsenc " of appeS 

in the other suits is a bar to the hearing of the 
appeal m one of the suits, (//aider J M Iff 
Chann el! ?■ Ijhar Khatoon. 1949 R.D. 1S6 

Arts 112 Cr .’ l,rt Bihar Tenancy 

Cci u . Rent Reduction Officer—Decision 

Bihap T 1C rent of ho,d i"fr-If w judicata sTe 
Bihar Tenancy Act, S. 112-A. 27 Pat. 325 

1 sir r Srs 

(R.I.) I29=A.I.R. M 

rer—D. '• } 1 —. Com Petent Court—Settlement Off- 
J l ff f SWn - ln / roceedin 3 s under S. 105 B T 

aClLlt JUdlC3ta rcC’L in 

ing?und e er S°. n 105 * in P-ceed- 

operate as res judicata in a rent Tuft i^the^C °*T 

S :., n —Connected reliefs—Decrees de- 


Q. D.—49 


/ • ... - - -L/rt'm Cl 

clarmg title to and for possession of proferties- 
Both reliefs depending on same facts—Appeal 
against decree declaring title—Failure to appeal 
— decree for possession— R es judicata. ? 

CCfJVJi dec j ec m r a suit . awards two reliefs, 
. declaration of title of immovable property 

opnH^ SeSS 10 *u thereof - * he right to both reliefs de- 
, ^ on same iact', but the unsuccessful 

party appeais only against the decree declaring 

i e ut not against the decree for possession, 

6 a £ainst the decree for possession 

would not he maintainable. So long as the 
decree for possession remains in tact, it would 
operate as res judicata to prevent the appel¬ 
lant from 1 challenging the decree for declaration 



772 


THE QUINQUENNIAL DIGEST, 1946—1950. 


C. P. CODE (1908), S. 11. 

of title. ( Vartna and Becvor, JJ. ) Narendra 
Nath Sen v. Mahasoy Ganksh Prasad Roy. 
227 I.C. 172=13 B.R. 20=12 Cut.L.T. 10= 
A.I.R. 1946 Pat. 408. • 

-S. 11 —Connected suits—Single judgment 

—Appeal against decree in one suit only—Failure 
to appeal from decrees in ethers —Res judicata. 

The respondent instituted 2?5 rent suits against 
various persons, his claim for rent being based 
on his right as an ijaradar under an ijarapatta 
in his favour. The subject-matter of the suits 
was different and the principle defendants in the 
suits were also different. Besides the principal 
defendants, the respondent also impleaded the ap¬ 
pellant as a pro forma defendant in all the suits, 
and the issue between the appellant, and the res¬ 
pondent was common to all the suits, viz,, whe¬ 
ther the appellant as sale executor of the estate 
under a will was entitled to recover the arrears 
of rent to the exclusion of the respondent. The 
plaintiff (respondent) obtained a decree in each of 
the suits, all of which were disposed of by one 
common judgment. The appellant preferred an 
appeal against the decree in one of the suits, 
but did not appeal against the decrees in the others. 

Held, that the appeal was barred by res judi¬ 
cata, the decree in the order suits having be¬ 
come final. (Ray, J.) R\ghuni>an Singh v. 
Soubhagya Sundari Devi. 1946 P.W.N. 158= 
A.I.R. 1947 Pat. 125=231 l.C. 123=13 B.R. 
499. 

-S. 11 —Connected cases—Single Judgment 

on question of title — Appeal in one case o)\ly — 
Question of title, if can he rc-opened in appellate 
Court. 

In a number of rent suits in respect of different 
holdings the plaintiff claimed only an eight annas 
share and added a co-sharer landlord as .defend¬ 
ant entitled to the other eight annas share who 
however claimed to be the sole landlord. The 
first Court negatived this claim of sole title and 
decreed the plaintiff’s claim. The defendant co¬ 
sharer landlord filed an appeal in one of the suits 
only reiterating this claim to be sole landlord. 

Held, the matter was res judicata and it was 
not open to the appellate Court to investigate the 
matter once again. <Agarzuala, Ag.C.J. and 
Manohar Lall, J.) Raghunanpan Singh v. 
Sowbagya Sundari. A.I.R. 1948 Pat. 191. 

-S. 11—Consent decree—How far res 

judicata. [See Q.D. 1941-1945, Vol. I, Col. 739.] 
Bakaram v. Kashi Rao. I.L.R. (1945) Nag. 
1005. 

-S. 11—Consent decree—Implied finding in 

compromise decree—Tf may operate as res judi¬ 
cata. [See Q.D. 1941-1945, Vol. I, Col. 752.] 
Nand Singh v. Rah mat Din. 223 I.C. 458=1946 
Lah. (Rul.) 282=A.I R. 1946 Lah. 73. 

__ —S. 11— Consent decree — Decree challenged 

on ground of fraud and collusion --If operates as 
res judicata. 

A consent decree which is impugned in a subse¬ 
quent suit as having been brought pbout by fraud 
and collusion of the parties other than the plaintiff 
in that suit cannot operate as res judicata in that 

suit.- (Das, J.) Gopal Jew r. Baldeo Narain 
Singh. 51 C.W.N. 383. 
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-S. 11 —Consent decrees—Operation as es¬ 
toppel — Limits. 

A decision operates as re judicata only in res¬ 
pect of matters that it decides. S. 11 of the 
C. P. Code, is not strictly applicable to consent 
decrees because it applies in terms only to what 
has been heard and finally decided by a Court. 
But a judgment by consent raises an estoppel 
between the parties as much as a judgment in a 
decided case. An estoppel by a consent decree 
can only arise when the question raised in the 
subsequent suit was present to the minds of the 
parties and was actually dealt with, by the decree. 
In order to effect an estoppel it is also neces¬ 
sary that it should appear on record that the ques¬ 
tion had been put in issue. (Kaul, I.) Gokul 
Prasad v. Hari Saran Das. 22 Luck. 270= 
1946 A.W.R. (C.C.) 254=1946 O.A. (C.C.) 
254=229 I.C. 112=1947 Oudh (Rul.) 51=1947 
O.W.N. 30=A.I.R. 1947 Oudh 98. 

-S. 11— Consent decree against minor — 

Res judicata. 

A consent decree so long as it stands binds the 
parties as effectively and in the same way as any 
other decree. There is no difference between a 
consent decree in which all the parties are adults 
and one where a minor is concerned. A decree 
passed against a minor properly represented is 
binding upon him to the same extent as a decree 
passed against an adult, tohugh a minor is entitl¬ 
ed to impeach a decree passed against him if the 
next friend or guardian for the suit is guilty of 
fraud or gross negligence. If the decree has not 
been set aside and the suit is not one constituted 
for that purpose, it is binding upon the minor 
and operates as res judicata against him. (Bose 
and padhye, JJ.) Ramrao Shamrao Datta- 
dayal. I.L.R. (1947) Nag. 889=A.I.R. 1948 
Nag. 304=1947 N.L.J. 556. 

-S. 11— Consolidated suit — Appeal in one 

suit—If barred by decree in other suits. 

In order that a decision should operate as res 
judicata it should be quite independent of the 
proceedings to which it is pleaded as a bar. The 
principle of res judicata cannot apply in the 
same proceeding in which the decisions is given- 
and by parity of reasoning it cannot apply to 
the consolidated proceedings. Where two suits 
having a common issue are, by consent of parties 
or by order of the Court, tried together and de¬ 
cided in one finding, there is in substance one 
judgment and one decree thougn in form the Court 
may have written two formal judgments arid 
drawn up two decrees. An appeal filed against 
*he decree passed in one of the suits is not barr¬ 
ed by res judicata by reason of the non-filing 
of an appeal against the decree passed in the 
other suit. (Grille, C.J. and Padhye, /.)■ 
Manohar Vina yak v. Lax man Anandrao. 
I.L.R. (1947) Nag. 691=1948 N.L.T. 155= 
A.I.R. 1947 Nag. 248=2 D.L.R. 167. 

-*—S. 11— Consolidated suits —Common judg¬ 
ment in trial and appellate Courts--Failure of 
■ defendant in one suit alone to file second appeal — 
If bars second appeals of their defendants against 
decrees in the oth-cr appeals—Different defendants 
and different plots the subject matter of suit. 
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It cannot be stated as a general rule that 
where there are several appeals dealt with by a 
common judgment and one of them happens to be 
dismissed for any reason, the other appeals are of 
necessity barred by the principle of res judicata. 
Each case has to be decided on its own merits 
and the general principles of res judicata hold 
good in the case of consolidated suits and appeals 
as well as they do in the case of suits and appeals 
dealt with individually. 

Where_ in the case of consolidated suits, the 
defendants are different, the subject-matter is 
different and the evidence is also discussed 
separately m the common judgment and the 
appeals therefrom are also disposed of by a 
common judgment, the failure of one of the defen¬ 
dants in one of the suits to file a second appeal 
would not bar the second appeals filed by the 
defendants in the other suits. Case-law dis- 
cu :Sf d. (Lai, J.M. I and Haider, J.M. II.) 
Dhonda Pathak v. Ramnath Pandj-: mg R 
D. 458=1949 A.W.R. fRr-v.) 81. 

^ • 11 Consolidated suits—One judgment 
but separate decree—Appeal agnnst one decree— 
Omission to appeal against otner - -When operates 
as res judicata. [See Q.D. 1941-1945, Vol, I, 
Coi. 738.] Mt. Zohra v. Raza Khan 2?4 t’ 
C. 581. 

•S. 11—Consolidated suits—One judgment 
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oy two decrees—Appeal against one—Matter de¬ 
cided by the other, if res iudlcota in the appeal 

filed. [See Q.D. 1941-1945. Vol. I, Col. 738.] 
Shankar Sahai v. Bhagwat Sahai. A.I R 
1946 Oudh 33 (F.B.). 

-S. 11 —Consolidated suits—“Same parties 

—Meaning for purposes of applying principles of 
res judicata— Common judgment—Appeal in some 
suits alone — Effect. 

When substantially the same parties in different 
suits expressly agree to have their suits decided 
on -one and the same evidence and by one common 
judgment on a matter in issue identical in all such 
suits, such parties are to be treated ac same par¬ 
ties for the purpose of applying the principle of 
res judicata to proceedings between them in con¬ 
tinuation of the same suits. 

Where in the case of such a common judgment 
an appeal is filed only in some of the suits, the 
decisions in the others which have become final 
operate'as res judicata. 1049 R.D. 156, Diss. 
(Lai, J.M. I and Faiyaz Ali, J.M. II.) Su- 
raj Narain v. Jokhu. 1049 R.D. 367. 

— : —S. 11 —Consolidated cas^s—Suits for eject¬ 
ment agctinst different defendants in respect of 
different • plots—Common Judgment—Failure of 
one defendant alone to appeal—If bars hearing of 
other appeals by the other defendants. 

It is impossible to lay down a fixed principle 
of law for consolidated cases where the omission 
to file appeal in some suits resulting in the order 
becoming final can operate as res judicata against 
the appeal which had been filed. Each case will 
have to be decided on its own merits. 

Where a number of suits for ejectment filed 
against different defendants in respect of differ¬ 
ent plots is consolidated and disposed of by a 
common judgment, the failure of one of the 
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defendants along to appeal against the judgment 
would not bar the hearing of the other appeals 
by the other defendants. (Lai, J.M. I and 
Haider, J.M. II.) Niamat v. Shohrab 
Ali Khan. 1948 A.W.R. (Rev.) 315=1949 R. 

D. 45. 

“7-- s - H — Co-plaintiffs —Res judicata— Con¬ 
ditions of. ' 

The rule of res judicata will not apply as bet¬ 
ween co-plaintiffs unless there is a conflict of in¬ 
terest among the co-plaintiffs and a judgment 
defining .he real rights and obligations of the 
plaintiffs, inter se ; further the adjudication inter se 
between the co-plaintiffs should be necessary to 
give appropriate relief to the defendants. 11 
Bom. 216; 30 Cal. 556 (P.C.); A.I.R. 1921 
Pat. 218, appl. 5 I.A. 87; 58 I.A. 158; 59 T.A 
247; 62 I.A. 224; 36 Bom. 207, foil. ( Mano - 

liar Lai l and Rc'"aswami. JJ.) Bhtjdeo Pandey 
v. Guptesvvar Missir. -28 Pat. 814=4 D L R 
(Pat.) 232. ' 

~Z "?•. H Co-plaintifis —Res judicata between 
— Conditions. 

. As between parties arrayed on the same side 
in the previous litigation, whether as co-plaintiffs 
or as cordefendants, a matter can be res judicata 
only if m the previous suit there was a matter 
directly mid substantially in issue between the 
co-plaintiffs or the co-defendants and an adjudi¬ 
cation . upon that matter was necessary to the 
determination of the suit. It is well settled that 
unless there is an active contest between the 
parties arrayed on the same side in the previous 
suit, a decision with regard to which contest is 
necessary for the final determination of the matter 
in controversy in- the suit, any decision given in 
the previous suit cannot operate as res judicata 
between them or between parties claiming through 
or under them many subsequent suit. (Bhandari 
and Achhru Ram, JJ.) Bachint Kaur *. 

Karam Chand. A.I.R. 1948 Lah. 195. 

cJITT ’ \}~~ C l 0SS suits ~Same parties and same 

subject-matter—Common judgment—Decision in 

one suit becoming final-Effect On appeals in 

other suits. 

Where cross suits between the same parties and 
regarding the same subject-matter are disposed of 
by a common judgment in the trial and appellate 
Courts and the decision in one becomes final fur? 
ther appeals in the other suit would be barred by 
res judicata, if the decisions on them would re- 

7’7 ln , th L pa f\ ng „ of two contradictory decisions. 

7-) Sheo Nandan Singh v. Su- 
Resh Chandra Nandi. 1949 R.D. 283 

x j & . ll—Decision based on erroneous view 
of law— Res judicata. 

A decision in a previous suit is binding on the 
parties even though it proceeded on an erroneous 
view of law. ( Pollock and. Sen, JJ.) Narayan 

R ( vul7 L tP AS : L L R - (W6) Na S- 568=A.I. 

R . 1947 Nag. 48—1946 N.L.J. S44. 

. t/ , —Decision of Munsiff in a declara* 
J 11 ** , nse( l on a will that it was a forgery— 
■?PFp mci } l0n ™ second appeal by High Court— 
Application to High Court for grant of Letters 
op Administration with copy o* will annexed W 
Decisidn in prior suit as to forgery of will if 
operates as res judicata. : v 
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The decision of a MunsifT in a declaratory suit 
based on a will that it was a forgery was con¬ 
firmed by the High Court in second appeal. Then 
the plaintiffs in that suit filed an application in 
the High Court for the grant of Letters of 
Administration with copy of the will annexed. 
On a question whether the prior decision of the 
Munsiff that the will was a forgery was conclu¬ 
sive in the High Court as a Court of Probate, 

Held: The Munsiff’s Court not being a Court 
of competent jurisdiction to try the subsequent 
petition, the case does not come within the scope 
of S. 11, C. P. Code and the question as to the j 
genuineness of the will can be re-agitated in the 
High Court. (Mootham and Sapru , JJA OunH 
Narain Lal v. Mst. Sukh Dulari. 1950 AAV. 
274=1950 A.L.J. 233=A.I.R. 1950 A. 402. 

- — — -S. 11— Decision of tribunal under special 
Act — If res judicata in subsequent civil litigation . j 

Where in an application under S. 4 of the 
U.P.E.E. Act, a claim is filed in r.espect of a 
guzara which was being paid to her by the appli¬ 
cant and the Special Judge gives the claimant a 
decree for the amount due up to the date of the 
application and the decision is not appealed against 
and a suit is filed by the claimant for arrears of 
guzara subsequent to that, the decision of the 
Special Judge in allowing the claim cannot be 
pleaded as barring the adjudication of the question 
as to the enforceability of the claim to the guzara. 

(Kaul and Chandiramoni , JJ.) Nanht Saheba 
v. Deputy Commissioner, Khep.i. 1950 A.L.J. 
168 . 

— - S. 11 —Decision on. question of law. 

A previous decision on a question of law is res 
judicata in a subsequent suit. (Grille, C.J. and 
Hemecm, J. ) Rajah Chattar Singh v. Diwan 
Roshan Singh. I.L.R. (1946) Nag. 159=1946 
N.L.J. 690=A.I.R. 1946 Nag. 277. 

-S. 11 —Decision in rent suit by Revenue 

Court without jurisdiction —Confirmation on ap¬ 
peal—Plea of absence of jurisdiction in later 
rent suit—If barred by rule of res judicata. j 

Where it is subsequently held that a Revenue | 
Court had no jurisdiction to entertain certain 
rent suits, decrees passed therein must be treated 
as nullities and cannot operate as res judicata ; 
in subsequent rent suits. The fact that such j 
decrees were confirmed on appeal cannot affect 
the question because an appellate decree con¬ 
firming a decree passed without jurisdiction can 
have no more validity than the decree of the 
first Court. Nor would the fact that such a 
decree was ex parte make any difference. (Leach, 
C. J. and Lakshmana Ran, J .) Madhavarao 
Bahadur v. Papayya Rao. I.L.R. (1946) 1 
Mad. 760=1946 M.W.N. 155=227 I.C. 544= : 
1947 Mad. (Rul.) 30=A.I.R. 1946 Mad. 431 
= (1946) 1 M.LJ. 287. 

-S. 11 —Decree in suit by presumptive 

reversioner—When binding against actual rever¬ 
sioner . 

The true principle applicable to decrees to which 
presumptive reversioners are parties, when the 
question of their character as against actual 
reversioners comes up for consideration is the 
one embodied in Expl. 6 to S. 11 of the Code. 
Where in a prior suit the presumptive reversioner 
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was a minor represented by a next friend it is not 
so much a question of negligence or gross negli¬ 
gence that arises for consideration, as a case of 
bona fides, or want of bona fides in the conduct 
of the litigation. Gross negligence as a head of 
attack against decree, is available only in the case 
of minors against whom decrees have been passed, 
but not in the case of persons who may be repre¬ 
senting other people’s interests in the previous 
litigation such as presumptive reversioners, prior 
trustees, previous ejimans or kartas, etc. (1949) 

2 M.L.J. 413, followed. ( Raghava Rao, J.) 
Valliammai Ammal v. Saniiara Ayyar. A.I. 
R. 1950 Mad. 562=(1950) 1 M.L.J. 727. 

-S. 11 —Decree without jurisdiction — 

What will amount to—Jurisdiction of Court if 
affected by Court acting illegally and with mate¬ 
rial irregularity in the exercise of its jurisdic¬ 
tion. 

A decree without jurisdiction under S. 11, 
C. P. Code, must be a decree in a suit which the 
Court had no jurisdiction to entertain. The mere 
fact that the Court acted illegally or with mate¬ 
rial irregularity in the exercise of its jurisdiction 
will not affect the jurisdiction of the Court under 
the provisions of S. 11, C. P. Code. (Agar- 
vala, J.) Baboo v. Kirpa Dei. 1950 A.W.R. 
575=A.I.R. 1950 All. 488. 

-S. 11—Different decision in later suit on 

point forming basis of decision in the earlier suit 
—Rights under earlier decree which had become 
final if affected. [See Q.D. 1941-1945, Vol. I, 
Col. 767.] Mahomed Ookiuhlah Khan v. 
Mahomed Talil Khan. 1945 A.W.R. (H.C.) 
414=222 I.C. 196=1946 A. (Rul.) 135. 

-S. 11 —Directly and substantially in issue 

—Collateral and incidental issue—Decision not 
necessary for suit—Decision arrived at in spite 
of finding on issue —Res judicata— Heard and 
finally decided—Finding on unnecessary issue . 

A matter can never be said to be directly and 
substantially in issue which calls for a decision 
only collaterally or incidentally, and it cannot be 
said to be heard and finally decided if the finding 
on any particular issue is not necessary for the 
decision of the suit, where an issue is not sub¬ 
stantially raised, and the decision of the Court 
is not based upon the finding on that issue, but 
on the contrary the decision is come to in spite 
of the finding, and further it is not necessary to 
decide the issue for the purpose of deciding the 
cases, there can be no res judicata. (Stone, C.J . 
and Chagla, J.) Official Assignee, Bombay v. 
Madholal Sindhu. I.L.R. (1948) Bom. 1= 
48 Bom.L.R. 828=A.I.R. 1947 Bom. 217 . 

-S. 11 —Directly and substantially in iww* 

—Decision on question collateral t(* suit — 

V is to legal representative of deceased plaintiff 
under O. 22, R. 5— Effect of —Res judicata. 

A decision of a question under O. 22, R. 5, 
C. P. Code, as to whether a person is or is not 
the legal representative of a deceased plaintiff is 
not a decision on an issue arising in the suit 
it is really a matter collateral to the suit. The 
appointment of a legal representative is not the 
determination of any issue which is properly rais¬ 
ed in the suit itself and cannot therefore operate 
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as res judicata in a subsequent suit between the 
same persons regarding succession to the property 
ot the deceased 48 Ail. 422, d:ss. 28 All. 109; 

Gfl- All i,/ 3 1 ’r? 7 .102; 20 l.C. 950; 154 l.C. 

98a, 166 l.C. 493, foil. (Manohar Lall and 

rtamas-wami, JJ.) P.hudfo Pm^hi.-v ^ r rTIP 

teswar Missir. 28 Pat. 814=4 D.L.R. (Pat.) 

7?' 11 directly and substantially in issue 
finding on unnecessary issue adverse to sue- 
cessful party —Res judicata. 

'Where a suit is dismissed on one issue, but the 

rinding on another issue is against the defendants 

the successful defendants cannot appeal against 

the finding on that issue. Hence the adverse 

ndtng cannot operate as res judicata against the 

defendants in a subsequent suit in respect of the 

same matter. (Shearer and Sinha, JJ.) Mar- 

kanda v. V. K. R. Naidu. 26 Pat 717— A T 
R. 1949 Pat. 197. /J/-A.1. 

~ — S - }}—"Directly and substantially in 

issue —Incidennal decision — Value. 

Though it^ is doubtful whether a decision on a 
point which is only incidental to the main decision 
in the case would operate as res judicata in a sub¬ 
sequent litigation, the finding would be of defi¬ 
nite evidentiary value in the later proceedings. 
{Bates, J.M.) Ajit Pra7*ap Singh v. Ganesh 
1946 R.D. 257=1946 A.W.R. (Rev.) 50. 

-S. 11 —Directly and substantially in issue” 

—Issue same, but cause of action and subject- 
matter different — Decision, if res judicata. 

A decision arrived at in a previous suit is res 
judicata in a subsequent suit if the matter in I 
issue is the same on both the previous and sub¬ 
sequent suits and have arisen out of the same 
title, even if the subject-matter . and cause of 
action are different. {Din Mahomed and Maho¬ 
med Sharif, JJ.) Seth Gang a Sagar v. Inam 
Ilahi 224 l.C. 117=1946 Lah (Rul.) 325-48 
P.L.R. 195=A.I.R. 1946 Lah. 387. 

-S. 11 —Directly and substantially in issue” 

—Meaning and test—Finding on unnecessary issue 
—Effect of. 

A question which is foreign to the decision and 
unnecessary for decision does not invite decision 
and cannot be held to be matter directly and 
substantially in issue so as to operate as res judi¬ 
cata in a later suit. A question which is rele¬ 
vant to the issue in a suit will not necessarily be 
^a matter directly and substantially in issue and 
a finding on that question will not be res judi¬ 
cata unless it is so connected with the question 
in issue that the decision upon one must neces¬ 
sarily determine the decision upon the other. 
{Meredith and Ray, JJ.) Ramcharitar Sao v. 
Bawan Prasad Singh. 222 l.C. 439=12 B.R. 
268=1946 Pat. (Rul.') 105=A.!.R. 1946 Pat. 
225. 


-S. 11 —Directly and substantially in issue 

'—Mortgage suit—Finding that possession of 
mortgagee was not as mortgagee—If res judicata 
m subsequent suit under Bengal Money-Lenders 
Act . 

A decision in a mortgage suit, that the mort- 
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gagee is in possession not qua mortgage ; but in 
satisfaction of his dues in respect of ano her loan 
due by the mortgagor, which is necessary to sustain 
the decree in the suit, operates as res judicata 
against the mortgagor in respect of that point in 
later proceedings under the Bengal Money-Lenders 
Act, when that question is directly and substanti¬ 
ally in issue between the parties. 47 C.W.N. 
643 , dist. ; 50 C.W.N. 703 , foil. {G. N. Das 
and B. K Guha. JJ.) Asgar Ali v. Dtnanath 
Kumar. 5 D.L.R. (Cal.) 14=A.I.R. 1950 Cal 
13o. 

-~S. 11— Directly and substantially in issue 

Question of genuineness of document—Document 
incidentally tendered—No decision as to execution 
of same or genuineness thereof— Res judicata. 

Where a document was only incidentally ten¬ 
dered in evidence in a prior suit between the par¬ 
ties, and there had been no decision on its exe¬ 
cution or genuineness nor on the rights of the 
parties therein, it cannot be said that the ques¬ 
tion of the genuineness of the document was 
directly and substantially in issue in the prior 
suit, and therefore consideration of the same can¬ 
not be held to be res judicata in a later suit bet¬ 
ween the same parties. {Rege, J .) Narayan 
Bhaggu v. Badrilal. 4 D.L.R. (M.B.) 31. 

-S. 11— Directly and substantially in issue 

—Rent suit—If res judicata on question of title — 
Rule. 

The decision in a rent suit is not res judicata 
on the question of title, unless the question of 
title which had to be decided was expressly raised, 
and was expressly decided between the parties; in 
each case it is necessary to examine carefully the 
decision in the rent suit before any opinion can 
be formed as to whether it operates as res judi¬ 
cata on the question of title or not. Ordinarily 
the decision would be res judicata only with re¬ 
gard to the existence of the relationship of land¬ 
lord and tenant ;i in other words the decision of 
the Rent Court would undoubtedly be res judi¬ 
cata on the question as to whether the particular 
tenancy which was asserted did or did not exist 
in fact. 33 C.L.T. 334; 1<>24 Cal. 460, cons. 12 
I.A. 23; 15 I.A. 97; IS C.L.J. 553. foil. 1934 
Pat. 282, ref. {Manohar Lai and Meredith, JJ.) 
Pardip Singh v. Ram Sundar Singh. 4 D.L.R. 
(Pat.) 154=A.I.R. 1949 Pat. 510=30 P.L.T. 
434. 

-S. 11— Directly and substantially in issue 

— Rent suit—Question of title—Decision —Res 

judicata in later suit on title. 

There is no invariable rule that the decision of 
an issue as to title in a rent suit cannot have the 
effect of res judicata in a subsequent title suit 
between the same parties. If the question is 
directly arid substantially in issue in the rent suit, 
and the Court trying the rent suit is competent 
to try the subsequent rent suit, and the issue is 
decided then the decision :n the rent suit on title 
would operate as res judicata in the subsequent 
title suit. 12 I.A. 23, expl. 3 Cal. 145; 5 Cal. 
832, rel. on. 48 I.A. 49; 37 C W.N. 924 ; 21 
C.L.J. 157; 33 C.L.J. 186, ref. {Sen, J.) 
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JlTENDRANATH SARKAK V. BlSV/ANACH BAGCHT. 4 

D. L.R. (Cal.) 238. 

-S. 11 —Dismissal for default—Operation 

as res judicata. 

Where the prior suit has been dismised for de¬ 
fault, there has been no decision on the merits 
of the case and no matter in issue between the 
parties has been heard and finally decided in the 
suit within the meaning of S. 11, C. P. Code, so 
as to operate as a bar to the same question being 
raised in a subsequent suit. (Lai, J.M. /.) Ch- 
habila Koeri v. Ram Adtiar Koeri. 1949 R.D. 
66. 

-S. 11— Doctrine of res judicata— Appli¬ 
cability to facts and grounds of earlier decision. 

The doctrine of res judicata applies not only to 
the actual decision in the case but also to the 
facts and grounds for that judgment pleaded by 
the parties. Anything which is admitted and 
which is fundamental to the decision of the 
earlier suit is also part of the res judicata created 
by the judgment. ( Hidayaullah, J.) Jhingoo 
v. Mahadeo. I.L.R. (1948) Nag. 747=A.I.R. 
1948 Nag. 358. 

-S. 11—Erroneous judgment—/?^ judicata 

—Decision overruled by Full Bench—Effect of. 
See Decree—Validity. 3 D.L.R. (All.) 27. 

-S. 11— Evidence—Judgment operating as 

res judicata pending appeal—Duty of appellate 
Court to take note of and to admit same in 
evidence. 

If before an appeal is disposed qf there is ano¬ 
ther decision which, has become final and which 
operates as res judicata on the question at issue 
in the pending appeal, the appellate Court ought not 
to refuse to allow the judgment in that decision to 
be filed. Once it is brought to the: notice of the 
appellate Court that there is such a judgment, it is 
its duty to allow it to be filed in order to avoid 
conflicting judgments and further complications. 
( Somayya and Yahya Ali, JJ.) Balakotayya v. 
Nagayya. I.L.R. (194/)) Mad. 566= (1946) 
M.W.N. 27=59 L.W. 67=A.I.R. 1946 Mad. 
509=228 I.C. 286=1947 Mad. (Rul.) 63=(1946) 
1 M.L.J. 200. 

* yS. 11— h.xecution proceedings — Con- 

structive res judicata— A pplicability—Non-sale- 
ability of property in execution—Objection as to 
—Failure to raise—Effect. 

It is well-settled that the doctrine of construc¬ 
tive res judicata is applicable to execution pro¬ 
ceedings; where a judgment-debtor fails to raise 
all his objections, to the execution which lie might 
and ought to raise, and execution is ordered to 
proceed, all those objections will be deemed to 
have been impliedly decided against him. and he 
will be precluded from raising such objections 
at a later stage of the same execution proceeding 
or in a subsequent application for execution of 
the same decree. 

In cases where the property sought to be 
sold is admittedly non-salcable, the executing 
Court cannot sell the property, and the failure 
to raise the objections in time would not create 
any estoppel or res judicata, because there is no 
estoppel against a statute. But where the facts 
themselves have to be determined which may lead 
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to the inference that the property is not saleable, 
those facts must be pleaded and proved like any 
other question for determination by the Court 
itself; and if those questions are not raised at a 
proper stage, the bar of res judicata would apply. 
It is not open to a judgment-debtor to raise his 
objections piecemeal, especially where they relate 
to a plea in bar to the execution case itself. 17 
P.L.T. 380, appl. ; 7 Pat. 178; 14 Pat. 52, dist.; 
A.I.R. 1941 Pat. 240, expl.; I.L.R. (1942) 
Lah. 559; A.I.R. 1940 Pat. 251; A.I.R. 1942 
Pat. 477, foil. 2 I.A. 219; A.I.R. 1938 Pat. 
427, rel. ( Ramaswami and Sarjoo Prasad, JJ.) 
Sham Sunder Singh v. Dhirkndra Nath. 29 
Pat. 732=5 D.L.R. (Pat.) 205=A.I.R. 1950 
Pat. 465. 

—---S. 11 —Execution proceedings — Construc¬ 

tive res judicata— Order for sale — Fresh objections 
to saleability of property—Whether can be subse¬ 
quently raised . 

Although the provisions of S. 11, C. P. Code, 
have no application to execution proceedings, the 
rule of res judicata on general principle governs 
the proceedings in execution and on the same prin¬ 
ciple the rule of constructive res judicati has ap¬ 
plication to cases where a certain decision could 
not have been given by the executing Court if the 
matter sought to be raised later would have been 
raised at an earlier stage of the proceedings. A 
judgment-debtor objecting to the sale of property 
is bound to raise all questions that affect the sale- 
ability of the property before an order of sale is 
made, and if he fails to Jo so, he is barred by the 
rule of constructive res judicata from reagistating 
them after that order has been made. If no order 
for sale has been made in the earlier proceedings, 
then the matter would be different as the rule of 
constructive res judicata cannot apply to such a 
case. I.L.R. (1942) Lah. 559 (F.B.), applied. 
( Mahajan, Bhandari and Achhru Ram, JJ .) Pirji 
Safdar Ali v. Ideal Bank, Ltd. A.I.R. 1949 
East Punjab 94 (F.B.'). 


-S. 11 —Execution proceedings—Decision as 

to liability of property to attachment—Not res 
judicata in later proceeding in execution of an¬ 
other decree . 

In the execution of a decree the question arose 
‘'whether the property in dispute was the pro¬ 
perty of the first defendant or whether it was pro¬ 
perty in which the third defendant had a share 
which could be attached and sold in execution of 
the decree against him/’ The same question was 
decided in a former execution proceediw »*> exe- 
c« tion of another decree. 

Held, that the earlier ded^.on does not operate 
as res judicata, as a decision in a claim suit as 
well as in the claim petition has no application 
beyond the execution of the decree which has 
given rise to those proceedings and has relation¬ 
ship only to the particular decree that was being 
executed. (Honvill, J.) Angathevan v. Nata- 
rajan Chettiar. 60 L.W. 529=A.I.R. 1948 


Mad. 118 (2) = 1947 M.W*N. 493=0947) 2 M 
L.J. 189. 


-S. 11 —Execution proceedings—Decision in 

execution of decree in Prior suit—If operates as 
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res judicata in execution of decree in subse- 
quent suit. 

As execution proceeding is a continuation of 
the suit, the decision in one execution case should 
be deemed to be a decision in that suit which 
should operate as res judicata in execution pro¬ 
ceedings taken in execution of a decree in a 
subsequent suit, if the parties are the same and 
the issues are identical. ( Sinka and Mukharji, 
JJ •) Shyamsunder Kuer v. Mathura Prasad/ 
A.I.R. 1948 Pat. 192. 

----S. 11 —Execution proceedings—Decision on 

objection by one of several judgment-debtors — 
Jf res judicata against others—Notice issued only 
to decree-holder . 

A decision in an execution proceeding on an 
objection taken by one of several judgment- 
debtors on notice to the decree-holder only, does 
not operate as res judicata against the other 
judgment-debtors who are parties to the execution 
proceeding but are not parties to the objection or 
to the miscellaneous case which arises out of it. 

(Edgley and Clough , //.') Abdul Karim Mon dal 
v. Tara Prasad Sukul. 51 C.W.N. 452. 

—*-S. 11 —Execution proceedings—Decree 

against father—Execution against sons—Objec¬ 
tion—Dismissal for default--Application for res¬ 
toration also dismissed—Subsequent execution ap¬ 
plication—Objections by sons again--If barred — 
Res judicata. 

Where an objection to an execution petition 
preferred by the sons of the judgment-debtor 
(who had died) was dismissed for default in the 
presence of the decree-holder, and an application 
for restoration was also dismissed for default, 
they must be held barred by res judicata so far 
as the objections preferred aie concerned and they 
cannot be permitted to preler the same ob¬ 
jections to another execution application. ( Mere¬ 
dith and Beevor, JJ.) Ramnarain v. Basudf.o. 
25 Pat. 595=A.I.R. 1947 Pat. 298. 

-S. 11 —Execution proceedings—Decree for 

arrears of rent—Application for arrest—Plea that 
decree is rent decree and incapable of execution by 
arrest—Order holding decree to be rent- decree and 
refusing arrest—Subsequent application on foot¬ 
ing of decree not being rent decree—Competency 
—Res judicata. 

Where, in an application for the arrest of a 
lessee in execution of a decree for arrears of 
rent due under a lease, the j udgment-debtor pleads 
that he is not liable to arrest because the decree 
is a rent decree under S. 177-A of the Bihar 
Tenancy Act and cannot therefore be executed 
by his arrest, and the Court upholds the objection 
and refuses to pass an order for arrest such 
order holding the decree to be a rent decree 
operates as res judicata in a subsequent application 
by the decree-holder for execution of the same 
decree. The decree-holder cannot in the second 
application reopen the question whether the decree 
was a decree and is debarred from pleading that 
the decree is not a rent decree and that he can 
execute it by attaching the lessee’s propery. The 
^act that the decree-holder in the prior execution 
conceded that the decree was a rent decree or that 
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the view that the decree was a rent decree was 
wrong in.law, would make no difference. The 
order holding the decree to be a rent decree having 
become final, the matter becomes res judicata 
and the Court must treat the decree as a rent 
decree and the matter cannot be agitated afresh 
(Easl Ali, C.J. and Aganvala , J.) Province of 
Bihar v. Darbari Misser. 223 I.C. 131=1946 
Pat. (Rul.) 151 = 1946 P.W.N. 248=12 B R 
325=A.I.R. 1946 Pat. 441=27* P.L.T. 405! 

T- S • 1 1 —Execution proceedings—Dismissal 

for non-prosecution of execution application 
without deciding objection to sale raised by 
judgment-debtor—Same objections if can be rais■ i 
ed in a subsequent execution application. 

Where an execution application is dismissed for 
non-prosecution without deciding the objections 
to sale raised by the judgment-debtor, it cannot 
operate as a bar to the same objections being 
raised in a subsequent execution application. 
(Sinha and Mukharji, JJ.) Shyamsunder'Kuer 
v. Mathura Prasad. A.I.R. 1948 Pat. 192. 

~ S. 11 Execution proceedings—Failure 
... ™ lse Pjfa of limitation — Constructive res 
judicata—Au/^^ decision--What amounts to. ' 

1 he principle of constructive res judicata applies 
to execution proceedings; if a judgment-debtor 
fails to raise his objections (whether on the score 
of j miration or otherwise) to the application for 
execution which, he might and ought to raise, and 
. e application is ordered to proceed, all his ob¬ 
jections would be deemed to have been implied¬ 
ly. decided against him and he precluded from 

ratsing the same objections in a later execution 
ot the same decree. 

The principle must however be applied with 
reierence to the particular facts of each case. If 
a plea in bar of execution is not taken, or is not 
pressed though taken, or is overruled, and exe¬ 
cution is ordered to proceed then in those circum- 
stances the judgmeflt-debtor cannot and should 

wLv. a t i - 10 raiSC ? e , Same P ,ca a g ain later. 

Where there is no such decision, either express 
or by necessary implication, it cannot be said that 
“ , rule J of constructive res judicata applies. 

14 ett andLDoj, V.) Si tar ah Das v. Sasamolo. 

~ ~ S - n —Execution proceedings—Finding bv 

Lourt that clause in consent decree is 
not penal—Appeal not filed -Res judicata 
Where a Court in execution has decided that a 
clause m a consent decree does not fall under S. 

74 of the Contract Act ard is not a penal clause, 
and no appeal is filed against that finding, the 
question cannot be again raised for decision in a 
subsequent application, although the subsequent ap-, 
plication is one under S. 47, C. P. Code, and 
not under S. 74 of the Contract Act. (Davis C . 
Ahmed v. Amin Muhammad. I.L.R. 
Kar. 132=222 I.C. 628=1946 Sind (Rul.)’ 
130=A.I.R. 1946 Sind 150. 

S. 11 —Execution proceedings—Implied ad- 

A .. J Y r . t • V 
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judication—Order for execution after notice under 
O. 21, R . 22 —Execution case dismissed for de¬ 
fault Bar of limitation—If may be raised in sub¬ 
sequent execution case —Order directing sale pro- 
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clamation to issue—Implied adjudication as to ex- 
ecutability of decree—Absence of attachment—If 
material. 

An order in an execution case passed after a 
notice under (). 21, R. 22, C. P. Code, had been 
served on the judgment-debtor directing the decree- 

holder to take further stens in execution of 

• 

the decree, necessarily implies an adjudication 
that the decree at the time was capable of exe¬ 
cution. The fact that the execution case was dis¬ 
missed for default at a later stage does not matter, 
and the judgment-debor is precluded by the order 
from raising the bar of limitation in the subse¬ 
quent execution case on the ground that the pre¬ 
vious execution case was filed beyond time. 

An order in the subsequent execution case direct¬ 
ing sale proclamation to issue also proceeds on an 
implied adjudication that the decree was execut¬ 
able and precludes the judgment-debtor from rais¬ 
ing the bar of limitation in the subsequent execu¬ 
tion case. The absence of attachment is not 
material in determining the question whether or 
not the order previously made directing execution 
to proceed, involved an adjudication that the 
decree was executable. (Das, J.) Aswini Ku¬ 
mar ]Das v. Karamat Alikha. 82 C.L.T. 278 

=A.I.R. 1948 Cal. 165. 

% 

-yy-S. 11 —Execution proceedings-—Incidental 

decision —Res judicata. 

If in a previous execution proceeding the ques¬ 
tion whether the execution is to be taken against 
the entire tenure or could be limited only to the 
shares of the persons against whom the decree was 
being executed was not in issue, a decision in that 
proceeding that the execution is to be against the 
entire tenure is only an incidental decision and 
therefore cannot operate as res judicata in a sub¬ 
sequent execution proceeding directed against the 
shares of some of the judgment debtors. ( Blank 
and K. C. Chunder, Jj.) Ramdas Mukho- 
padhyay v. Uday Chand Maiiatab. A.I.R. 1949 
Cal. 228. 

-S. 11—Execution proceedings—Mainten¬ 
ance decree against husband—Execution—Plea of 
resumption of cohabitation in bar—If barred by 
failure to raise in earlier execution petition. See 

C. P. Code, S. 11, Expl. IV— Might and Ought 

—Maintenance decree. (1946) 1 M.L.J. 277. 

Z S' H —Execution proceedings—Notice 
tinder O. 21, R . 22, not contested by judgment 
debtor—Constructive res judicata. 

Quaere. —Whether the principle of constructive 
res judicata applies to execution proceedings so as 
to bar a plea of limitation being raised in a, 
later application for execution when the judgment- 
debtor on service of notice under O. 21, R. 22, 
C. P. Code, did not appear and plead limitation, 
ir. an earlier application? 37 C.W.N. 752; 47 
Mad. 641, ref. (Ratnaxivatni and Sarjoo Pra¬ 
sad, JJ.) Sheonath Prasad v. Btndeshwari 
Prasad. 29 Pat. 686=A.T.R. 1050 Pat. 518. 

-S. 1! —Execution proceedings—N otice 

under O. 21. R. 22. served on judgment-debtor — 
Latter, if precluded from raising issue of limita¬ 
tion at time of sale—I .imitation Act, S. 3. 

A judgment-debtor who did not appear to con¬ 
test a notice under O. 21, R. 22, C. P. Code, 
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whether or not it was served on him, is not pre¬ 
cluded from raising the issue of limitation wheni 
his property is sold. 

The judgment-debtor is not hit by res judicata 
or any principle analogous thereto, as under S. 3- 
of the Limitation Act which applies to executioa 
proceedings the Court is bound to take the point 
of limitation itself and dismiss the application if 
it is not in time. 23 C.L.J. 641, ref. to. 
(Harries, C.J. and Banerjec, J.) Karali Prosad- 
Roy v. Probodh Chandra Mitra. 54 C.W.N.. 
900= A.I.R. 1950 Cal. 513. 

-S. 11 — Execution proceedings — Notice un¬ 
der O. 21, R. 22, served on judgment-debtor— 
No objection as to limitation taken by him--Exe¬ 
cution case dismissed on part satisfaction with 
costs—Subsequent application by decree-holder for 
execution—Judgment-debtor if precluded from 
raising plea of limitation. [See Q.D. 1941-1945,. 
Vol. I, Col. 749.] Pramatha Nath Dawn v. 
Charu Chandra. I.L.R. (1945) 1 Cal. 596. 

-S. 11— Execution proceedings — Notice un¬ 
der O. 21, R. 66— Judgment-debtor failing to 
appear in answer—Order for proclamation and 
sale—Plea by judgment-debtor of status of agri¬ 
culturist and prayer for instalments—Constructive 
res judicata. 

Where a judgment-debtor fails to appear in 
answer to a notice under O. 21, R. 66, C. P. 
Code, and the Court orders a proclamation to issue 
and fixes the date for sale, it is not open to the 
judgment-debtor to appear on the date of sale 
and plead his status as an agriculturist and to- 
request for instalments on that ground. By fail¬ 
ing to appear in answer to the notice under O. 
21, R. 66, C. P. Code, he brings into operation 
the principle of constructive res judicata, and his 
plea raised subsequently is therefore barred. 

(Chagla, C.J.) Shankar Ramkuishna v . Daca 
Tanaji. I.L.R. (1948) Bom. 517=A.I.R. 1949 
Bom. 79=50 Bom.L.R. 610. 

-S. 11— Execution proceedings — Objection 

as to general executability of decree—Failure to 
raise in application to transmit decree for execu¬ 
tion to another Court—Constructive res judicata. 

In an application to transmit a decree for execu¬ 
tion to another Court, the judgment-debtor 

must raise any obj ections he might have to the gen¬ 
eral executability of the decree. Objection as to the 
non-maintainability of the application for want 
of leave of the Insolvency Court and'an objection 
that the liability under the decree had become 
extinguished by reason of the order of discharge 
of the Insolvency Court are objections that could 
and should have been taken in an application for 
transmission of the decree to another Court for 
execution and if not raised would preclude the 
judgment-debtors from raising them in a subse¬ 
quent application for execution of the decree. 
But it is not so with regard to an objection as to 
the executability of the decree against a parti¬ 
cular item of property. (Honvill and Kuppu- 
surwami Ayyar, JJ .) Alagappa Chettiar v . 
Muthukaruppan Chettiau. 1947 M.W.N. 131 
=60 L.W. 83=A.I.R. 1947 Mad. 305-(1947) 
1 M.L.J. 110. 
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--yS. 11 —Execution proceedings—Order 

directing execution to issue—-Plea of limitation in 
subsequent proceedings — Permissibility. 

Where after all the heirs of a deceased 
judgment-debtor have been placed on the record, 
the Court makes an order directing execution to 
issue and thereafter transfers the case for exe¬ 
cution to another Court, it is not open to the 
heirs of the judgment-debtor who have not taken 
any steps to have the order set aside to raise the 
plea of limitation in subsequent proceedings 
before the transferee Court. An order directing 
execution to issue is an order deciding as between 
the parties that the execution is not barred by 
limitation. Such art order operates as res judicata 
and cannot be challenged in subsequent proceed¬ 
ings. A.I.R. 1923 Pat. 180, rel. on. 49 C. 
W.N. 260 and 558, ref. to. (Das and Guha, 
JJ.) Akshay Kumari Debi v. Nalini Ranjan 
Mukherjee. 54 C.W.N. 815=A.I.R. 1950 Cal. 
493. 

-S. 11— Execution proceedings — Order made 

after notice to judgment-debtor under O. 21, Rr. 
22 and 66— Res judicata. [See Q.D. 1941-1945, 
Vol. I, Col. 750.] Satya Narayan Banerji v. 
Kalyani Prasad Singh. I.L.R. (1946) 1 Cal. 
45=80 C.L.J. 198. 

-S. 11— Execution proceeding — Order passed 

without jurisdiction. 

An order passed without jurisdiction in an earlier 
execution proceeding or at an earlier stage of the 
same proceeding would not operate as res judi¬ 
cata in a subsequent proceeding or at a later 
stage of the same proceeding. ( Horwill , J .) 
S undares an v. Venkatesiah. 1948 M.W.N. 
777=61 L.W. 795=A.I.R. 1949 Mad. 196= 
(1948) 2 M.L.J. 421. 

-S. 11— Execution proceedings — Question 

of limitation or jurisdiction not raised at early 
stage—If can be raised later—Question once rais¬ 
ed and decided—If can be re-agitated. 

The principle of res judicata applies as much 
in execution proceedings as in a suit. The same 
objection cannot be raised again and again in 
execution applications; if it is once raised and de¬ 
cided and there is no appeal, or if it is not raised at 
the earliest stage when it could and should have 
been raised, it cannot be raised again and be the 
subject of a decision at a later stage in the same 
execution proceedings, whether it be a question of 
limitation or a question of jurisdiction of the exe¬ 
cuting Court to execute the decree under execution. 
(Davis, C.J .') Shivalomal v. Bholashah. I. 
L.R. (1945) Kar. 445=225 I.C. 472=A.I.R. 
1946 Sind 103. 

--S. 11— Execution Proceedings — Res judi¬ 
cata— Application to substitute legal representatives 
of deceased, judgment-debtor — Notice—Failure of 
heirs to appear and object — Order —Res judicata. 

Where notice of an application to bring on 
record the legal representatives of a deceased judg¬ 
ment-debtor is served on them-, but they fail to ap¬ 
pear or to raise any objection and an order for 
substitution is made such order is conclusive bet¬ 
ween the parties and operates as res judicata in 
subsequent proceedings in execution. (O' Sulli¬ 
van, J.) Hassomal Chatomal v. Lalchand 

Q. D .—jo 
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Shewaram. I.L.R. (1946) Kar. 371=A.I.R. 
1947 Sind 149. 

-S. 11 —Execution proceedings —Res judi¬ 
cata — Conditions for applicability . 

The application of the principle of res judicata 
to execution proceedings depends upon the exis¬ 
tence of a decree or order and has no relation 
to the gathering of the fruits of such a decree 
or order. It cannot be said that the realization 
of money or partial satisfaction ojt the decree is 
a condition precedent to the application of the 
principle of res judicata to orders in execution. 
(BraMnd and Pathak, JJ.) Nizam-ud-din v. 
Ikramul Haq. I.L.R. (1946) A. 843=1947 
A.L.W. 70=1947 A.W.R. (H.C.) 85=1947 A 
L.J. 31=A.I.R. 1947 A. 143. 

-S. 11— Execution proceedings —Res judi¬ 
cata — Limits. 

Although S. 11, C. P. Code, does not, in 
terms, extend to execution proceedings, the gen- 

res judicata includ¬ 
ing the rules of constructive res judicata do 
apply to orders and decisions passed in execu¬ 
tion cases. Like the statutory rule of 7 es 
judicata, these rules are also subject to certain 
factors that limit their application, that is to 
say, the subject-matter of the proceeding in which 

. , is given must be the same 

as in a subsequent proceeding in order to make the 
former decisxon res judicata between the parties, 
bimilarily the issue decided in the previous decision 
must have directly and substantially arisen for 
decision. (Meredith and Raw, JJ.) Shyam Sun- 
der Prasad v. Ramdas Singh. 25 Pat 397= 
2.B-R. 466=224 I.C. 37=1946 Pat. (Rul.> 

; S. 11 Execution proceedings—Suit by 
pnor mortgagee impleading subsequent mortgagee 
Decree and sale in favour of prior mortgagee— 
Subsequent suit by subsequent mortgagee impltad- 
mg .pnor mortgagee—Decree passed without ob¬ 
jection by prior mortgagee—Latter, if precluded 
from relying on his mortgage in execution proce- 
edrngs. vW Mortgage—Prior and subsequent. 
^p T * R - 1948 P -C. 89= (1949) 1 M.L.J. 101 

7~f.- 3* Px P arte decree—If can operate as 

res judicata. 

An ex parte decree will operate as res judicata 

when it has not been set aside and has thereby 

become final. 1941 R.D. 321, Not followed 

{UU, J.M. /.) Bhagauti Upadhya V. Ram: 
Lakhan. 1949 R.D. 149. 

—-S. 11 --Heard and finally decided—Appli¬ 

cation by judgment-debtor under O. 21 R 2 to 

certify payment out of Court-Dismissal-Order 

not showing clearly whether decision was on 
merits or on limitation—Subsequent suit for 

damages to recover amount of uncertified pay¬ 
ment —Res judicata. J 

R Tjje dismissal °f an application under O. 21, 

fj • V L ° de ; f or certif >' in S a payment made 
b> the judgment-debtor to the decree-holder out 
of Court, on the ground of limitation and on the- 
ground of absence of proof of payment, will not 
operate as res judicata so as to bar a suit by the 
judgment-debtor against the decree-holder for 
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damages after lie was made to pay over again the 
amount uncertified in execution, when the order 
of dismissal of the application docs not show 
clearly, whether the dismissal of the same was 
on the score of limitation or on the merits. 
(Meredith and Ramaswami, JJ.) Jagat Kishore 
Prasad v. Parmeshwar Singh. 5 D.L.R. 
(Pat.) 33. 

-S. 11— Heard and finally decided — Appli¬ 
cation to set aside ex parte decree under O. 9, 
R. 13 withdrawn—Subsequent suit on ground of 
frau d — Maintainability. 

Where the application of the plaintiff for setting 
aside an ex parte decree under O. 9, R. 13, C. P. 
Code, is allowed to he withdrawn without any 
adjudication, a subsequent suit brought by him to 
set aside the ex parte decree on the ground of 
fraud independent of, and not merely confined to 
the service of summons in the suit, is not barred 
on the principle of res judicata. Even if the 
Court before which the application under O. 9, 
R. 13 has been filed decides the application on 
the merits, that decision cannot operate as res 
judicata on the more radical question of fraud 
because such a question is beyond the scope and 
purview of an application under O. 9, R. 13. 
(Das, J.) Bisesar Pathak v. Phaguni Mah- 
ton. A.I.R. 1948 Pat. 33. 

-S. 11 —FI card and finally decided—Decision 

not appealable—If res judicata. 

The question whether a decision operates as res 
judicata docs not depend upon the appealability of 
the decision. (Somayya and Yahya Ali, JJ.) Ba¬ 
la kotayya v. Nagayya. I.L.R. (1940) Mad. 
566= (1946) M.W.N. 27=59 L.W. 67=A.I.R. 
1946 Mad. 509=228 I.C. 286=1947 Mad. (Rul.) 
63= (1946) 1 M.L.J. 200. 

-S. 11 —Heard and finally decided—Defence 

ought to have been raised but not raised—Suit for 
declaration that A teas owner of suit property and 
that B had no interest in it whatever—Decree in 
favour of A —Subsequent suit by B that he was 
ozoner and that A was only a mortgagee — Res 
j ; udicata— Test. 

On 22—8—1927, the plaintiff passed a sale deed 
in favour of the defendant for Rs. 3.000, con¬ 
veying to him the suit property. Certain creditors 
of the plaintiff obtained decrees against him and 
attached the suit property in execution as belong¬ 
ing to the plaintiff, alleging that the transaction of 
22—8—1927, was a mortgage and not a sale. The 
defendant preferred a claim, but failed and then 
brought a suit for a declaration that he was 
the owner of the suit property and that the plain- 
tnt had no interest in the property whatsoever and 
that the property was not liable to be sold in 
execution of decrees passed against the plaintiff. 
It was finally held that the transaction was a sale 
and that the plaintiff had no interest in the suit 
property on the date of the attachment. The 

plaintiff subsequently filed a suit for accounts under 
S. 15-D of the Dekkban Agriculturists Relief Act, 
alleging that the transaction of 1927 was only a’ 
mortgage and that the consideration was only 
Rs. 1,700. The defendant raised the plea of res 
judicata, relying on the decision in the prior suit. 
Held: that the decision in the prior suit opera- 
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ted as res judicata in bar of the present suit; it 
having been held in the prior suit that there was 
no saleable interest of the defendant in the pro¬ 
perty, any contention raised now which would be 
inconsistent with that decision must be held to 
have been raised and decided in the earlier suit. 
The real test was that if the decree in the previous 
suit was inconsistent with the defence which ought 
to have been raised, then that defence must be 
deemed to have been raised and finally decided, and 
W'ould be barred by res judicata. 35 Bom. 507; 
46 Bom. 803, dist. (Jahagirdar, J.) Raj Aram 
Maniram v. Jagannath Rawathmal. I.L.R. 
(1949) Bom. 256=51 Bom.L.R. 234=A. I. R. 
1949 Bom. 274. 

-S. 11— Heard and finally decided — Dismis¬ 
sal of appliction for amendment of plaint without 
hearing parties—If bars subsequent application. 

Where an application for amendment of plaint 
has been dismissed without hearing the parties, a 
subsequent application for amendment is not bar¬ 
red by the principle of res judicata. (Sinha, J.) 
Thakur Mahto v. Jago Kuer. 12 B.R. 383= 
223 I.C. 294=1946 Pat. (Rul.) 175=A. I. R. 
1946 Pat. 429. 

-S. 11 —Heard and finally decided—Division 

Bench expressing opinion on abstract question of 
law—Decision of subordinate Court applying that 
opinion to facts of case—If res judicata. 

Where on a reference a Division Bench expresses 
its opinion on an abstract question of law' detached 
from the facts of the case and leaves that opinion 
to be applied by the trying Judge, w'ho happens to 
be a subordinate Judge, the decision of the latter 
applying the opinion to the facts of the case can¬ 
not be held to be final or to constitute res judicata 
between the parties so as to debar another Division 
Bench from considering its correctness on appeal 
from that decision. The opinion of the Division 
Bench on the question of law cannot be held to be 
res judicata as it is not its final decision on the 
facts of the case. (Abdur Rahman and Maha - 
ian, JJ.) Kanta Devi v. Kalawati. 48 P.L. 
R. 205=223 I.C. 417=1946 Lah. (Rul.) 278=s 
A.I.R. 1946 Lah. 419. 

-S. 11— “Heard and finally decided ”—Ex 

parte decree—Summary suit on promissory note 
Leave to defend—Failure of defendant to make 
deposit—Decree ex parte —Subsequent suit by 

defendant to declare promissory note as one with¬ 
out consideration —Res judicata. 

An ex parte decree is none the less a decree on 
the merits and can operate as res judicata. The 
Court passing such a decree hears the case on the 
merits, finally decides it and passes the decree. 
Where in a summary suit on a promissory note, 
the defendant, who is given leave to defend on 
condition of making a deposit, fails to make the 
deposit as ordered by the High Court and an 
ex Parte decree is passed in the plaintiff's favour, 
that decree would operate as res judicata and 
bar a subsequent suit by the defendant to have the 
promissory note declared as being without con¬ 
sideration. (C hag la and Dixit, JJ.) BaldevdaS 
Karsondas v. Mohanlal Bapalal. I. L. R. 
(1948) Bom. 145=49 Bom.L.R. 902=A.I,R. 
1948 Bom. 232. 
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S. 11 —Heard and finally decided—Finding 
on unnecessary issue—Issue raised without objec¬ 
tion —Res judicata. 

Where on the pleadings of the parties issues arc 
raised without any objection from the parties, and 
they are tried and decided, the findings on such 
issues operate as res judicata though the issues 
might be unnecessary and the points in question 
might not be directly and substantially m issue. 
17 All. 174; (1948) All. 340; 44 Bom. 321; 5i 
Cal. 631; I.L.R. (1938) Nag. 496; (1932) P. 
C. 50; (1942) Oudh 309, rel. ( Padhye, J.j 

pRABHUDAYAL V . CHHOTELAL. I.L.R. (1949) 

Nag. 147=A.I.R. 1949 Nag. 311=1949 N.L.J. 
535—4 D.L.R. (Nag.) 52. 


-S. 11 —Heard and finally decided—Finding 

on unnecessary issues—Suit not maintainable for 
non-compliance with S . 80 —Findings on merits— 
If res judicata. 

If a suit does not lie by reason of the failure 
to comply with S. 80, C. P. Code, the Court is 
bound to dismiss the suit under O. 7, R. 11, 
C. P. Code, and the findings of the Court on the 
merits are obiter and cannot support a plea of 
res judicata. (Sir John Beaumont.) Shankar- 
lal Patwari v. Hiralal. A.I.R. 1950 P.C. 80. 

-S. 11 —Heard and finally decided—First 

suit for redemption removed from pending file — 
Second suit , if barred. 

The removal of a suit for redemption of a mort¬ 
gage from the pending file at the stage of per¬ 
emptory hearing on failure of the plaintiff to pro¬ 
duce his witnesses, does not amount to a dismissal 
of the suit either on merits or on default, and is 
not a final decision of the suit within the mean¬ 
ing of S. 11, O. 9, R. 8 and O. 17, R. 3, C. P. 
Code, and a second suit for redemption is not 
therefore barred on the principle of res judicata. 

( Trivedi , J.C.) Saiyad Abdul Nabisha v. 
Jiwan Svndarji. A.I.R. 1950 Kut. 1. 

-S. 11 —Heard and decided—Meaning of — 

Ex parte decree. 

If a date was fixed for the decision of the 
previous suit, it means that the parties were given 
an opportunity to be heard if they wished to be 
heard. If the defendant did not appear and the 
suit was decided ex parte against him, it cannot 
be said that the suit was not heard and decided 
for the purposes of applying the rule of res 
judicata. (Allsop and Mathur, //.) Radha 
Mohan v. Eliza Jane Hilt. I.L.R. (1947) A. 
186=A.I.R. 1947 All. 147. 

-S. 11 —Heard and finally decided—Suit 

challenging mortgage held barred by limitation — 
No decision as to validity of mortgage—-Question 
of validity of mortgage if can be raised in a 
subsequent suit. 

Where a suit challenging a mortgage by a 
Hindu widow is dismissed as barred by limita¬ 
tion and the question of the validity of the mort¬ 
gage is not decided, it cannot operate as res 
judicata so as to bar that question being raised 
in subsequent suit by the reversioner. {Seth, 
J.) Bal Jit v. Chand Kiran. I.L.R. (1950) 
A. 56fcl949 A.W.R. 537=A.I.R. 1950 All. 7. 
-S. 11 —Heard and finally decided—Suit 
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dismissed for non-payment of adjournment costs 
—Fresh suit—If barred. 

The dismissal of a suit on plaintiff’s default to 
deposit adjournment costs not being a dismissal 
on the merits, will not create any bar to the insti- 

t ^ i , 0n J 0f . a A esh suit under S * n » C. P. Code. 
(1 hadam, C.J. and Ram Labhaya, J.) Gauhati 

Bank, Ltd. v. Baliram Dutta. A.I.R. 1950 
Assam 169. 

-S. 11— Insolvency—Application to adjudi¬ 
cate debtor—Execution sale of debtor’s property 
—Application by Receiver to withhold Confirma¬ 
tion-Rejection—Subsequent adjudication order _ 

Application by Receiver for possession of property 
sold Question of title—If res Effect of 

order confirming sale. 

Where an interim Receiver appointed under the 
Provincial Insolvency Act applies to the Court 
praying that an execution sale, held pending a 
petition to adjudicate the debtor, should not be 
confirmed, without a prayer for its annulment, the 
Insolvency Court has no jurisdiction under S 4 
of the Act to consider the question of title to the 
property sold. Hence the order confirming the 
sale will not operate as res judicata and bar the 
jurisdiction of the Insolvency Court to go into 
the question of title in an application by the Re¬ 
ceiver for possession of the property after an 
order of adjudication is passed. ( Pollock M 
Bhalchandra Gangadhar v. G. B. Palsulf 

( m 4 t 6) t N ? g 4 937 =A.I.R. 1947 Nag.' 

ix ' 290=1916 h «- 


— - -S. 11— Litigating under same title—First 

suit under S. 92 in representative capacity—Second 
suit in personal capacity —Res judicata. 

The first suit by the plaintiff was under S. 92, 
C. P. Code on the basis that the temple in dis¬ 
pute was a public one. The prayer in that suit 
was that the defendant should be made to render 
accounts and he should be removed from the 
position of the manager of the temple. The 
Court found that the temple was not a public one 
and dismissed the suit as incompetent. The basis 
of the second suit was that the plaintiff as a des¬ 
cendant of one of the founders had a right to a 
share in the management. 

Held, t hat the second suit was not barred by 
res judicata. The causes of action in the two 
suits were different. The plaintiff in the second 
suit was litigating under a different title. His 
first suit was in a representative capacity and he 
was suing in the second suit in his individual 
capacity on the basis of personal rights. The 
ground of attack taken in the second suit could 
not have been included in the suit under S. 92. 

R would have destroyed the basis of the former 
litigation. The rule of constructive res judicata ' 
also could not apply as the cause of action set 
up in the second suit could not have been includ¬ 
ed in the former suit. ( Ram Labhavci , J.C.) 
Beni Gopal v. Gangadhar. 4 D.L.R (A. & 
M -) 61=A.I.R._ 1.949 Ajmer 23. 

~~ 8 - 11 — “Litigating under same title’’ — 

Title—Meaning of. 

The word “title” in the expression “litigating 
under the same title” in S. 11, C. P. Code, refers 
to the capacity or interest of a party, that is to 


\ 
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say, whether lie sues or is sued for himself in his 
own interest or for himself as representing the 
interest of others along with himself and it has 
nothing to do with the particular cause of action 
on which he sues or is sued. ( Grille, C.J. and 
Hemcon, J.) Raj a h Chatj/ar Singh v. Diwan 
Roshax Singh. I.L.R. (1946) Nag. 159=1946 
N.L.T. 690=A.I.R. 1946 Nag. 277. 

- S. 11 —“ Litigating under flic same title ”— 

Meaning of —Claim to possession as purchaser and 
as usufructuary mortgagee. 

A person pleading his right to possession as 
purchaser in a prior suit and suing for possession 
later on his right to possession as usufructuary 
mortgagee of the same property must be held to 
he “litigating under the same title” for purposes 
of res judicata. In each of the two suits he is 
litigating in his individual capacity for his own 
self and in his own interest. It is only when the 
plaintiff or defendant, as the case may be sues or 
is sued in the different suits as different legal per- 
so?ia, that he can be regarded as not litigating 
under the same title. ( Meredith and Ray, JJ.) 
Goshwarali v. Adhiklal. 26 Pat. 24=A.I.R. 
1948 Pat. 302. 

-S. 11— Litigating under same title—Suit 

by plaintiff as heirs of deceased mortgagor for 
redemption decreed ex parte— Subsequent suit 
against them as executors or administrators filed 

by mortgagee on mortgage for sale—Whether 
barred. 

A and B instituted a suit for redemption of a 
mortgage on the basis of a claim that they were 
entitled at law to the estate of the deceased mort¬ 
gagor. The suit was decreed ex parte. The 
mortgagee who was the defendant in the previous 
suit then instituted a suit for the recovery of the 
amount due under the mortgage by sale of the 
mortgaged property against A and B in their capa¬ 
city as executors or administrators representing 
the estate of the deceased mortgagor. A and B 
were under the will of the deceased mortgagor 
the sole legatees. It was contended that the 
previous decision could not be res judicata as A 
and B litigated in different capacities in the two 
suits. Overruling that contention, 

Held, that as everybody who could j>ossibly be 
interested in the estate of the deceased mortgagor 
was a party to the first suit and the same persons 
were parties to the second suit, A and B in their 
capacity as executors or administrators did not 
represent the interest of persons who were not 
represented in the previous suit but represented 
only their own interest as legatees. Further the 
plaintiffs in the previous suit were alleging that 
they represented the estate of the deceased mort¬ 
gagor and that they were the owners of the equity 
of redemption. As a decree was passed in their 
favour, it was also res judicata between the plain¬ 
tiff in the present suit and the defendants that the 
persons entitled to redeem the mortgage had 
already redeemed it. (Allsop and Mathur, JJ ) 
Radha Mohan v. Eliza Iani; llm j \ ' v 
(1947) A. 186=A.T.R. 1947 All. 147.' " ' 

-S. 11 —“Might and ought”. See C. P. 

Code, S. 11, Expl. IV. 


C. P. CODE (1908), S. 11. 

-S. 11—Miscellaneous proceedings—Appli¬ 
cation under S. 174, Bengal Tenancy Act—Deci¬ 
sion in—If res judicata in subsequent title suit: 

B. T. Act, S. 174. A.I.R. 1949 Dacca 1. 

-S. 11— Miscellaneous proceedings —Ex 

parte decree for ejectment in suits under S. 61 
of Oudh Rent Act—Subsequent suits by tenants 
under S. 108, Cl. (10) of Oudh Rent Act con - 
verted into suits under S . 183 of the U. P. 

Tenancy Act—Earlier judgment, if operates as 
res judicata. 

Where after ex parte decrees for ejectment had 
been obtained against tenants under S. 61 of the 
Oudh Rent Act, the tenants filed suits under 
S. 108, Cl. (10) of the Rent Act and they are 
converted into suits under S. 183 of the U. P. 
Tenancy Act, the prior judgment in the suits 
under S. 61 of the Rent Act would not operate as 
res judicata in the later suits under the Tenancy 
Act. ( Misra , J.) Kapurthala State v. Ram 
Avadh. I.L.R. (1949) All. 836. 

- S . 11 —Miscellaneous proceedings — Pro - 

ceeding under S. 26 -F, Bengal Tenancy Act — 
Decision in, as to nature of tenancy —Res 
judicata. 

Although S. 11, C. P. Code, does not in terms 
apply to proceedings under S. 26-F, Bengal 
Tenancy Act, which are instituted by an appli¬ 
cation and are not suits strictly so called, prin¬ 
ciples analogous to those embodied in the said 
section apply. Accordingly, a decision in a pro¬ 
ceeding under S. 26-F, Bengal Tenancy Act, to 
the effect that the tenancy in question is an 
occupancy holding, is res judicata in a subsequpt 
suit between the same parties for a declaration 
that the tenancy is a mokrari nowrashi holding 
and not an occupancy holding. 51 C.W.N. 644, 
rel. on. ( G . N. Das and Das Gupta , JJ.) 
Aparnath Mukherjee v. Kanai Lal Chat¬ 
ter j ee. A.I.R. 1950 Cal. 300. 

-S. 11—Miscellaneous proceedings—Pro 

ceedings under O. 9, R. 13—Decision in—If res 
judicata in subsequent suit to set aside ex parte 
decree. See C. P. Code, O. 9, R. 13. A.I. 
R. 1949 All. 198. 

-S. 11—“ Parties under whom they or any 

of them claim”—Decision in suit against Hindu 
widow — If res judicata against her adopted son. 

An adopted son of a Hindu, claims not through 
the widow adopting him but as heir to his adop¬ 
tive father. Hence a decision in a suit against 
his adoptive mother who could not represent the 
whole interest in that litigation which was of a 
domestic character, in which she was defending 
her own interest as against persons claiming under 
her deceased husband, cannot operate as res judi¬ 
cata in a subsequent suit by a son adopted by her 
to her husband. (Stone, C.J. and Divatia, J.) 
Babanna Gurusangappa v. Channappa Chan- 
mallappa. 231 I.C. 282=48 Bom.L.R. 788= 
A.I.R. 1947 Bom. 140. ‘ 

-S. 11— Plea of res judicata— Pleading- 

Mode of—Pleadings if to be set out at length. _ 

Tn pleading res judicata it is not necessary to 
set out the pleadings in the earlier suit at length. 
The Court can look at the pleadings in the 
former suit to determine whether the issue sought 
to be raised again was fairly raised in the former 
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suit. The structure of the pleadings should not 
De stressed too strictly, where sufficient notice has 
been given to the other side. (Hidayatullali ] ) 

° E0 T RA r- Mahadeo - I.L.R. (1948) Nag. 
747—3 D.L.R. (Nag.) 41=A.I.R. 1948 Nag. 

•S. 11 —Plea of res judicata —Plea based 

a. A k A. _ 7 _ 
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had been extinguished by reason of adverse pos¬ 
session, would operate as res judicata against the 
temple. 40 C.W.N 901 (P.C.), foil. (Lodge, 
L.J. and Thadam, J .) Lakshmidar Goswami v 
Ljpendra Nath Sen. A.I.R. 1950 Assam 92 
S. 11 —Question of law—Decision on— 

I 1 .. 1 * 


- t -j —/ icu uusea 

on specific estoppel—Case set up not made out— 

Circumstances disclosing another species of estop 

P Zl C °\ he aVQi l ed ° f : that . decision on such a question which°affecVIhi 

A plea of res judicata is only a plea of estoppel ! subject-matter or creates a legal relation between 
judgment, if a party is unable to make out the i t,ie parties or defines the status nf pith*t- ^ 


y judgment, if a party is unable to make out the 
particular species of estoppel set up by him, he 
can still rely upon another species of’ estoppel 
made out by the circumstances disclosed in the 
case. (Achhru Ram and Khosla, JJ ) Chiranti 

Ram Kan war. 2 D.L.R. 811=A I .R 
1948 East. Punj. 26. 

7 ~ S ; } l ~ Ple ? °/. res judicata —Plea if can 

be raised for the first time in second appeal. 

The question of res judicata being one of iavv 
can be taken for the first time in second appeal. 
{Chandrasekhara Aiyer, J.) Papamma v \ t a- 
bayana. 1947 M.W.N. 364=60 L.W 241—A 
I.R. 1948 Mad. 54=(1947) 1 M.L.J. 274 
•S. 11 —Plea of res 


- y, n, 

When binding on parties. 

It is not every decision of a question of law 
between, the parties which is binding but only 
that decision on such a question which affects the 


~• -- juuiuaia— attain¬ 

ability—Non-production of judgment and decree 
m previous suit. 

A plea of res judicata has to be established by 
the production of the judgment and decree in the 
previous suit. In the absence of such judgment 
and decree, the admitted facts cannot take the 
place of estoppel by record. ( Thadani, C.J. and 
Ram Labhaya, J.) Bhuturi Chutiani v 
Mikira Chutia. A.I.R. 1950 Assam 162. 

- S. 11— Plea of res judicata— Plea if can 

be raised in appeal. 

A plea of res judicata may be properly raised 
in appeal when the judgment which is pleaded as a 
l>ar was delivered after the decision of the trial 
Judge, and no. further facts are to be brought 
on the record in order to substantiate it. (Din 
Mahomed and Mahomed Sharif, JJ.) Seth 
Oanga Sagar v. Inam Ilahi. 48 P.L.R 195= 
224 I.C. 117=1946 Lah. (Rul.) 325=A I R 
1946 Lah. 387. 

--S. 11—Principles of res judicata —How 

far applicable to Patels and Patwaris Law. See 
Berar Patels and Patwaris Law. 1946 N.L.J. 
59. 

--S. 11 —Prior decision—Prior suit by 

manager of temple for declaration of title and 
Possession—Decision against temple on issue of 
adverse possession — If operates as res judicata 
against temple. 

There is no justification for making a distinc¬ 
tion between the manager of a temple and the 
temple for the purposes of a suit for declaration 
of title and possession—a subject which must be 
considered with reference to the substantive law 
governing the parties, the Code of Civil Proce¬ 
dure and the Law of Limitation. A decision in a 
prior suit brought by the manager of a temple, 
which was in substance a suit by the temple suing 
fcy its manager, is not merely a decision against 
the then manager of the temple but is a decision 
against the temple. A decision in that suit that 
the title of the temple to the property in suit 


the parties or defines the status of either of them 

which is binding. Accordingly, a decision of a 
Division Court on the question of its jurisdiction 
to pass orders for certain purposes in a Privv 

h c ;™ al ™ atter does not operate as res judicata 
between the parties at a later stage so as to pre¬ 
clude another Division Court from making P a 

t7nn erei f C V 0 3 Ful1 Bench on the S el >eral ques- 
tion of the powers of the Court to pass orders 

the same matter. The specific matters which 

were before the Court at the earlier sta^e are 

binding between the parties but the general que- 

tion which is the subject-matter of reference was 

so bS y 5 a 6 nd r T. A ssue , and « not 


x <«1U suDstantiaily in issue and k nm 

es judicata — Sustain- s ° bl ' ld 'ng. 56 C. 728 (F.B.), referred to (Dot 

mdament °" d Santosh Kumai. 


n lf . V T JJ-) oANTOSH KUAHW 

Sx ) 53 c -"'- v - “ 

intorlw 5 he q “ estl0n decided is as to the correct 
inteipretation of the w’ords used in a deed and no 

question as to any principle of law or the hi ter- 
thf d tl0 - n -° r appllcatlon of any statute is involved 

ipL-Ai irrS:z 

Alikhan Alavi V. HrNCA Lai h i a »m au 

(C.c.) 220=1946 o. a (C.c rSr •" R - 

• S - n ~Rent suit—Amount of rent t>av- 

z at usr* of reni 

constcirof a fiStST 

‘operates^ as ™ 

itr 

> ( ^^~Rent suit—Decision as to status of 

defendant-Subsequent suit for arrears of rent 

f°r different period- Res judicata. 

of V the" de'tenl 5 ? for , arrears of rent, the status 
ot the defendant, is determined and decided it 

Tor aTeat S TeS J udicata in any subsequent k,h 

siTk / %i j riS' Ah ” * eam s ™™- 

• 7 , ?* r^7 ~R en t suit—Decision on tenant's 

judicata* abatement °f rent—If and when res 

The question as to whether a decision in a rent 
suit on an issue bearing on the right of the 
tenant to abatement of rent is res judicata in a 
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subsequent rent suit depends on the question as 
to whether that issue was directly and substanti¬ 
ally in issue or arose only incidentally in the 
previous rent suit. If the issue was limited 
as to cover the period of the suit only or was 
decided in a manner so as to cover only the 
period for which the rent suit was instituted, 
the issue would be considered to be raised inci¬ 
dentally; if however, it would appear from the 
proceedings of the rent suit that the intention of 
the parties was to raise the question for all times 
to come and the decision of the Court was in¬ 
tended to cover the liability for all times to come, 
then and then only the point will be considered 
to be substantially in issue. Where the claim to 
proportionate abatement of rent as made in the 
previous suit and as made in the subsequent suit 
is founded by the tenant on what he alleged to be 
the deficiency in the area, and the question about 
the area was left open between the parties in the 
previous suit, it must be taken that the decision 
of the Court on the issue of the tenant’s right 
to abatement of rent was given only for the 
period of that suit, and that decision is not, 
therefore, res judicata. 30 C.W.N. 593, foil. 
(Mitter and Sharpe, JJ.) Raj Narayan Kundu 
v. Sit a 1 . Chandra Koi.ey. I.E.R. (1948) 2 
Cal. 284. 

- S. 11 — Rent suit —Ex parte decree — Evi¬ 
dentiary value of—Rate of rent. 

Even if an ex parte decree for rent does not 
operate as res judicata on the question of the rate 
of rent, it would be almost conclusive evidence 
unless the decree could be attacked on some 
grounds such as fraud or collusion or such like. 
A.I.R. 1926 Cal. 767, foil. ( Harries , C.J.) 
Haji Abdur Rahim v. Maulvi Ahamed Sagir 
Ch.vudhuri. I.L.R. (1948) 1 Cal. 469. 

- S. 11 — Rent suit — Ex parte decree in — 

If operates as res judicata regarding rate of rent 
in subsequent suit. 

The question whether an ex parte decree for 
arrears of rent operates as res judicata or not 
regarding the rate of rent in a subsequent suit 
must be determined with reference to the special 
facts of each case. 

In a suit for arrears of mulgeni rent the only 
dispute was as regards the rate of rent payable 
and the plaintiff contended that the rate claimed 
by him was concluded by res judicata by reason 
of the judgment in a prior suit for arrears of 
rent between the same parties. The rate of rent 
claimed in that suit was not patent on the face of 
the records available hut could be deduced by 
calculation from the amount decreed and it was 
also clear that the decree was ex parte. 

Held, in the circumstances, the prior decree 
did not operate as res judicata as regards 1 lie 
rate of rent. {Rajamannar, J .) GopalAkrimina 
Bhatta v. Gururajacharya. 1947 M.W. N. 
126=60 L.W. 97=A.I.R. 1947 Mad. 299= 
(1947) 1 M.L.J. 109. 

-S. 11— Rent suit —Ex parte decree — Rate 

of rent —Res judicata. 

A previous ex parte rent decree is admissible 
as evidence of the rate of rent decreed by it. It 
may in some cases be only a piece of evidence 
to which such value is to be attached as circum- 
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stances demand. It may in other cases be binding 
and conclusive if an examination of what was 
pleaded, proved and decided shows that one of 
the things pleaded, proved and decided was the 
rate of rent. ( Hindley, J.) Braja Nath 

Bhakat v. Bimalendu Ray. 228 I.C. 426= 
1947 Cal. (Rul.) 99=A.I.R. 1947 Cal. 21. 

-S. 11 —Rent suit—Question of title—De¬ 
cision on —Res j,udicata in subsequent suit — Suit 
for rent by donee—Plea and decision that gift was 
inoperative for undue influence and not acted 
upon—Effect of in later suit. 

Where in a suit for rent by a donee under a 
deed of gift, basing his claim on the gift deed, 
the question of title is raised and the gift deed 
is attacked as having been executed under undue 
influence and therefore inoperative, and an issue 
is raised between the parties on the point and it 
is held that the deed of gift set up in the plaint 
had been executed under undue influence and 
remained inoperative, not having been ever given 
effect to, it cannot be said that the. issue as to 
title was raised and decided only incidentally. It 
must be held that the question was directly and 
substantially in issue and was finally decided by a 
Court competent to decide it and therefore the 
decision will be res judicata on the question of 
title in a subsequent suit between the parties. 

(Manohar Lall, Ag. C.J. and Ray, J.) Ram 
Chandar Prasad v. Sital Prasad. 1947 P.W, 
N. 42=A.I.R. 1948 Pat. 130. 

-S. 11 —Rent suit—Question of title — Im¬ 
plied decision — Constructive res judicata. 

The purchaser of property at a rent sale instU 
tuted a rent suit against the tenants impleading 
the plaintiff as a defendant upon the allegation that 
as a result of the rent sale the plaintiff’s darpatni 
interest had been annulled. The Court held that 
the darpatni had been annulled and decreed the 
suit. The plaintiff then brought a suit for a 
declaration that his interest was that of a dar- 
mokoraridar and not a darpatni interest and that 
bis interest had not been annulled. 

Held, that it was incumbent on the plaintiff as 
defendant in the previous rent suit to set up all 
possible grounds on which annulment could be 
resisted, and if he did not choose to set up the 
nature of his interest as a ground against annul¬ 
ment, he could not be allowed to agitate that ques¬ 
tion again in the present suit. The rule of 
constructive res judicata meant that any issue 
which might and ought to have been raised by a 
party in a suit if not raised, must be deemed to 
have lveen decided against the party. As the ques¬ 
tion of title and the question of annulment liung 
together, the question of title must be said to 
have been impliedly decided against the plaintiff 
in the previous rent suit as being involved in the 
finding that the plaintiff’s interest had been annuli 
led. The issue of annulment as raised in the rent 
suit did directly and substantially raise the issue 
of title, which in its turn depended upon the 
nature of the interest which the plaintiff held in 
the disputed lands. ( Biswas and Blank, JJ .)• 
Malaya Kumar Mazumdar v. Fakir Mahomed- 
A.I.R. 1947 Cal. 393. ■ t 

-S.^ . 11—Res judicata —Change of law 

after decision. ~ x t 
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Any decision in a previous suit on a particular 

• *» same parties will not operate 

as res judicata on the same question in a subse¬ 
quent suit when a different law is in force 
{Chandiramani, J.) Salik Ram v. Subfdar 
Singh 1948 O.A. (C.C.) 6=1948 A.YY.R. 

(£-C.) £r A - LR ' 1948 0udh 270=3 d.l.r. 

(Oudh) 48. 

_ ^ • II Res judicata —Decisions of Revenue 

Courts on questions of title. See Madras Esta- 

(1 S 9®>Tm If «4 1908> ' St " ,8 ’- 

--S. 11— -Res judicata — Failure by plaintiff 

to appeal against decree negativing part of claim 
° S rf^ 9 harred b y limitation—Defendant appealing 
-~P}fj?rent nile of limitation held applicable— 
Plaintiff s right to portion decreed, if affected 
Where on a wrong view of the law of limitation 
applicable, the trial Court holds part of a plain¬ 
tiff s claim to be barred and the plaintiff submits 
to the decree and does not appeal against it he 
cannot be made to suffer by any rule of res judi¬ 
cata so far as the remaining property is concerned 
when the appellate Court on an appeal by the 
defendant finds that a different rule of limitation 
is applicable, which really embraces the dismissed 
portion of the claim also. (Mushtaq Ahmad, J.) 
Nazeerul Hasan v. Mahabir Singh 1940 \ 
W.R. 368. ' ~ 
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■-S. 11 and Income-tax Act (XI of 

1922), S. 10 (2) (vi)—Res j/udicata in income- 
tax matters—Same questions referred to High 
Court in respect of two successive years — Deci¬ 
sion^ in one only—Claim of assessee upheld be¬ 
coming untenable by reason of a subsequent deci¬ 
sion of the Privy Council—Decision of the High 
Court OM' the first reference, if operates as res 
judicata in the decision of the second reference . 

As regards decisions of Courts in income-tax 
matters, a distinction has to be drawn between 
decisions which affect the assessment of a parti¬ 
cular year and decisions which settle rights or 
titles and which are, therefore, likely to affect the 
assessment of not only that year but of other 
years. In the latter class of cases the doctrine 
of res judicata will apply. If in the course of 
the assessment for one year a general question of 
right or title has been decided, this, decision will 
not only govern the assessment for the year in 
question but in subsequent years. Even if the 
question has not been expressly decided but the 
decision is by implication, either because the point 
was not raised or was conceded, the same result 
will follow. .. 

Where the . question as to the right of an 
assessee to claim under S. 10 (2) (vi) of ihe 
Income-tax Act . as set off of the unabsorbed 
previous depreciation was referred to the High 
Court in respect of two successive years in 
regard to the same assessee and the High Court 
upheld the claim in one reference (while the 
other was adjourned) and such a claim became 
untenable by reason of a subsequent decision of 
the Privy Council, 

Held, that the decision of the High Court in 
the prior reference cannot operate as res judicata 
m decision of the second reference. {Malik, 
C.J. and Seth, J .) Kamlapat Motilal v. 


C. P. CODE (1908), S. 11. 

Commissioner of Income-tax. UP a t r 

19S0 A. 249=1950 A.L J. 178=1950 i'.T.R. 812. 

——-S. 11—Res judicata — Principle of, if af¬ 
fected by one of the defendants in the prior suit 
being in collusion with the plaintiffs—Effect of 

Even if one of the defendants to the prior suit 
was m collusion with the plaintiff, the decision 
in the suit would still be binding on the defend¬ 
ants on the principle of res judicata. The onlv 
requisite condition is that the issue raised in the 
subsequent suit should have been raised in the 
prior suit directly and substantially between the 
parties and that it was finally decided. The fact 
of collusion would not affect the issue being 
substantially and directly in question. The only 
effect of the collusion would be that they would 
not contest the suit and had let an <?* parte de¬ 
cree be passed. But even ex parte decrees and 
consent decrees operate as res judicata. (Aqar- 

™l a > /•) Baboo v. Kirpa Dei. 1950 A W R 
575=A.I.R. 1950 All. 488. ,K- 


S. 


. . , 1 , 1 ~ Res Jfdicata —Property of Map- 

pdla tarwad held not liable to attachment in exe- 

22* * ? arller suit—Subsequent execution peti- 

bro*el7 mn9 A that J eht ?™ had shares in the same 

fl9f8W M ff ppll la Maramakkattayam Act 

A “ XVn °f by 

Where in a suit to which the decree-holder was 
a party it has been held that the property of a 
Mappdla tarwad of which the judgment-debtors 
were members was hot liable to attachment and 
the execution petition is dismissed it is not open 
to an assignee of the decree from the original 

fion that°Ch r t0 , cIa ' m in a fresh execution peti- 
share he Judgment -debtors were entitled to a 
th? tr m -A P/°P ertles under the provisions of 

the Mappdla Marumakkattayam Act and ad- - n ,- 

& t0ft V^' rights in the propcrtv* 
ouch a claim is barred by res judicata ac tlLf ;' 

a point which the decree-holder could have raised 

( j fd ^ rher Proceedings but failed to do so 

w.N S4 6&X.?. Rp L C W 302^I 19 P 49 L \ ■ 

<r.?r aw ' r - sfc w>^ p , « 

. -S- Revenue proceedings—Decision m 

to title and possession in correction of papers caZ 

ri/L. Jljd,Cata W hter Suit for declaration of 

A decision in a correction of papers rase iw 
a person had no title to a grove and Lf ! 
possession would not operate as res jfdkatTL C 

S. 11 —Revenue ‘proceeding—Wife be- 

tfnrv t/ynriAA + _ • /_• # • » i.p 


coming statutory tenant after inheriting holding 

t r0n J ! lus band If bound by decision against hus¬ 
band m earlier litigation. 

Where a wife becomes a statutory tenant by 
operation of law (U.P.) after inheriting the 
holding from her husband, she is not divested on 
that account of her obligation * to decisions in a 
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previous litigation between her husband, her pre- 
decesor-in-intercst and the party concerned in the 
subsequent litigation. So long as the origin of 
her tenancy rights lay in inheritance she is bound 
by the previous litigation. (Lai, J.M. 1 and 
Haider, J.M. II |) Bachcha Shukul v. Sam- 
pat a. 1949 R.D. 62. 

-S. 11 —Scope of. 

Where the title put forward by a plaintiff is 
totally different and wholly independent of the 
title put forward in an earlier suit, the bar of 
res judicata does not apply. Explanation 4 of S. 
11 of the Civil Procedure Code requires that the 
matter not only “might” but “ought” to have 
been made a ground which implies that the plain¬ 
tiff was bound to include the present claim also 
in the earlier suit. But, where the present claim 
of the plaintiff is his individual right which he 
was not bound to include in the earlier suit which 
was filed by the plaintiff as karnavan of the tar- 
wad wherein he was bound to include only all 
the available title of the tarwad, Explanation 4 
would have no application. (Satyanarayana Rao 
and Viswanatlm Sastri, JJ.) Madhavan Variar 
v. Chathu Nambiar. 63 L.W. 936—1950 M. 
W.N. 713=0950) 2 M.L.J. 501. 

- S. 11—Scope—Bar of trial of issue and 

of suit. | Sec Q.D. 1941-1945, Col. 767.] Maho¬ 
med Obeduixah Khan v. Mamomed Abdui. Jai.il 
Khan. 1945 A.W.R. (H.C.) 414=222 I.C. 
196=1946 A. (Rul.) 135. 

- S. 11 and O. 32 —Scope and effect—De¬ 
cree against minor—Setting aside by minor—Suit 
in ground of gross negligence of guardian—Com¬ 
petency. See Minor—Decree against. 27 Pat. 
441 (F.B.). 

-S. 11— Scope—Decree against minor— 

Right of latter to avoid. 

Per Mal;ajan, J.\ —It cannot be seriously sug¬ 
gested that S. 11, C. P. Code, has any application 
to an action by a minor to have a decree vacated 
on the ground of gross negligence of his guardian. 
Under that section the Court is prevented lrom 
trying a suit on an issue which has already been 
determined, but if the judgment previously deter¬ 
mining the suit or the issue is vacated because 
of the right of the applicant to avoid the judg¬ 
ment on the ground of fraud collusion or gross 
negligence, the obstacle contemplated by S. 11 
is automatically removed. (Abdul Rahsid, Rant\ | 
LaJl and Maltajan, JJ.) Iftkhar Hussain Khan 
v. Beant Singh. I.L.R. (1946) Lab. 515=225 
I.C. 456=48 P.L.R. 280=A.I.R. 1946 Lab. 
233 (F.B.). 

- S. 11— Scope — Doctrine of res judicata— 

If prevails over lis pendens— Rule — Relative mean¬ 
ing and effect. 

Where there is conflict between res judicata and 
Us pendens, lis pendens gives way and the prin¬ 
ciple of res judicata reigns supreme. Res judi¬ 
cata means a matter adjudicated upon or a matter 
on which judgment has been pronounced. Lis 
pendens is an action pending and the doctrine of 
lis pendens is that an alienee pendente hte is 
bound by the result of the litigation. Therefore, 
the rule of res judicata prevails over the doctrine 
of lis pendens; and once a judgment is duly pro- 
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nounced by a competent Court in regard to the 
subject-matter of the suit in which the doctrine 
of lis pendens applies, that decision is res judicata 
and binds not only the parties thereto but also the 
transferees pendente Hte from them. 61 Cal. 494, 
foil. 34 I.A. 102, ref. ( Bhagwaii and Dixit , 
JJ.) Digambarrao Hanmantrao v. Rangrao 
Raghunath Rao. I.L.R. (1949) Bom. 480= 
51 Bom.L.R. 623=A.I.R. 1949 Bom. 367= 
4 D.L.R. (Bom.) 183. 

-S. 11— Scope — How far exhaustive. 

Although S. 11, C. P. Code, is not exhaustive 
of the circumstances under which the principle of 
res judicata may be applied and the principle may 
be applicable to a case which does not fall within 
the four comers of that section, where a case does 
fall within the purview of that section, then all 
the requirements of that section must be complied 
with before the rule of res judicata can be held 
to he applicable, as it is of the essence of a Code 
to be exhaustive on all matters with which it 
deals. The 'principles of res judicata indepen¬ 
dently of S. 11 have been applied to proceedings 
other than suits and to decisions given at diffe¬ 
rent stages in the same suit. Where the question 
is whether a decision given in a previous suit 
about a particular matter should operate as res 
judicata in a subsequent suit in which the same 
matter is directly and substantially in issue, the 
rule of res judicata cannot be applied if all the 
I requirements of the section have not been ful¬ 
filled. ( Bhandari and Achhrti Ram, JJ.) Bachint 
Kaur v. Karam Chand. A.I.R. 1948 Lab. 195. 

-S. 11— Scope of the rule of res judicata— 

How different from■ that under the Code of 1859. 

While the bar of res judicata under the old 
Code of 1859, depended upon the identity of the 
causes of action, under the present Code it de¬ 
pends upon the identity of the issues raised in the 
two cases. Further the old Code did not include 
the rule of constructive res judicata, whereas the 
present Code has been enacted to give a statutory 
recognition to that rule also. (Seth, J.) Bishun 
Das v. Laxmi Narain. 1949 A.W.R. 142=A. 
I.R. 1949 All. 596=1949 A.L.J. 33. 

- S. 11 —Second appellate decision not on 

merits—Finality of the decision of the lower ap¬ 
pellate Court. 

Where a second appeal is dismissed on some 
technical ground the decision of the first appellate 
Court becomes final and the latter will operate 
as res judicata in a subsequent suit between the 
same parties as regards the questions decided by it. 
(Misra and Kidwai, JJ.) Ahmad Alikhan 
Ai.avi v. Hinga Lal. 21 Luck. 586=1946 Oudh 
(Rul.) 276=A.I.R. 1947 Oudh 74=1946 O.W. 
N. 287=227 I.C. 208=1946 A.W.R. (C. C.) 
220=1946 O.A. (C.C.) 220. 

-S. 11 — Suits for grant of Patta and re¬ 
covery of rent under the Madras Estates Land 
Act—Decisions in — Limits to their binding nature 
—Prior suit for rent claiming extra charge for 
water drawn from landholder's tank — Dismissal 
in limine —Inability of tenant for ivater rate as 
‘rent’ not decided—Subsequent suit by landholder 
for subsequent years claiming water rate as part 
of the rent — If barred by res judicata. 
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With reference tc suits for grant of patta and 
recovery of rent under the Madras Estates Land 
Act, if the terms and conditions of the tenancy 
generally are decided for a particular year in a 
litigation between the landlord and tenant the 
decision would bind the parties in future years 
also, unless fresh circumstances intervene or there 
is an alteration in the law governing the rights 

?,* P, artl ^ s • The case > however, would be different 
if the former decision was based on facts and 
circumstances, special or peculiar to the vear 

with respect to which the prior decision 'was 
rendered. 

The rule that a decision would be res judicata 
even if it is not specific and express but is 
necessarily implied in the decree can have no 
application to a case where the court in the former 
suit has expressly left undecided the issues that 
arose for decision in the later suit. 

Where, a Collector dismisses the previous suit 
for rent in limine on the sole ground that the land¬ 
holder not having complied with the statutory 
requirements entitling him to an enhancement of 
rent, could not sue for the water rate which he 
had not hitherto collected, and declines to go into 
the question whether the tenant would be liable 
. for the water rate as rent, the decision in that suit 
cannot operate as res judicata in a subsequent suit 
P y the landholder against the same tenant claim¬ 
ing water rate as part of the rent for subsequent 
years. ( Viswanatha Sastri, J.) GoripAlayam 
fJURGA, Madura v. Kesavaswamy Iyer 5 D 

UR (Mad.) 138=1949 M.W.N. 46fc(1949) 

2 M.L.J. 153. 

, Ss. 11 and 47 —Suit on judgment when 

y/K ee . remains unsatisfied hut inexecutable— 
Maintainability. 

In cases where an executable decree became in¬ 
capable of enforcement at the instance of the 
person entitled to its benefit and the rights there- 
under are not extinguished by satisfaction or 
otherwise, neither S. 11, C. P. Code, nor the 
principle of res judicata operates as a bar to the 
P^inteinability of the suit on the judgment. 

(Misra , /.) Hamid Ali Khan v. Shanti Devi. 

5 D.L.R. (A.) 147=1950 A.W.R. 272. 

"7——S. 11, Expl. IV— Applicability — Condi¬ 
tions. 

For the applicability of Expl. IV to S. 11, C. 

P. Code, it is not only necessary that the defend¬ 
ant could have raised the defence in reply to the 
former suit but it must also be shown that he was 
bound to do so. ( Grille, C.J. and Hemeon, J.) 
Eajah Chattar Singh v. Diwan Roshan Singh. 
I-L.R. (1946) Nag. 159=1946 N.L.J. 690=A. 
I-R. 1946 Nag. 277. 

-S. 11, Expl. IV— Applicability—Decree 

amended under S. 30 of the U. P. Agricultural 
Relief Act—No objection that the original trans¬ 
action was not a loan—Subsequent plea that it 
was not a loan — Bar of res judicata. 

Where a Court amends a decree under S. 30 
of the U. P. Agriculturists Relief Act and re¬ 
duces the interest without any objection from 
"the debtor, it must be deemed to have decided, by 
necessary implication, that the transaction was a 
loan, as otherwise, it could not have reduced the 

Q.. D.— 51 
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interest. In such a case the principle of construc- 

n7 Z S l\ ldlCat ?i would , bar u the debtor from rais- 
ing the plea subsequently that the transaction was 

H° an ' ( - lVa ^ 00 > J •) R a m Prasad v. 
Lala Hansraj a.I.R. 1950 All. 106. 

—-b. 11, Expl. IV— Applicability—Know- 

edo - e ,°, , ac T ts 7 I£ material. [See Q.D. 1941— 
1945, Vol. I, Col. 769.] Bakaram v. Kashi 
Rao. I.L.R. (1945) Nag. 1005. 

"• Ex Pl• IV— Applicability—Prior 
suit asking for dissolution of partnership if one 
found to exist—Decision that defendant wal the 
sole proprietor—Subsequent suit for dissolution 
and accounts—Bar of res judicata. 

lin a suit of 1937, the plaintiff prayed that if it 
be found there was a partnership with the defen¬ 
dant it be dissolved and the latter be called to 
account and it was decided that the defendant was 
the sole proprietor of the concern in question. In 

other grounds which he ought to have raised 

A-wSi s |=A F ii: L ,5i ffV' 
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by a party in the previous suit. It is not suffi¬ 
cient that the matter might have been raised and 
if raised a decision on it might have resulted 
in the dismissal of the suit against him. It me 
party in the previous suit chose to admit certain 
facts for the purpose of getting a decision on an 
important question of law, it is impossible to say 
that the suit involved a decision as to the facts 
a,id in the circumstances Expl. IV cannot he used 
to preclude the party from raising the point. C-u r 
Madhavan Naif.) Government of the Pro- 
vince of Bombay v. Pestonji Ardeshir Wadia. 
76 I.A. 85=53 C.W.N. 489=1.L.R. (1949) 
Bom. 110=1 D.L.R. (P.C.) 187=62 L. W. 
444=1949 M.W.N. 407=A.I.R. 1949 P. C. 
143=51 Bom.L.R. 635= (1949) 2 M.L.J. 161 

(P.C.). 

-S. 11, Expl. IV —Might and ought— 

Argument open to party but not advanced—Deci¬ 
sion adverse to party — Res judicata. 

It is no answer to a plea of res judicata that an 
argument which could be advanced was not ad¬ 
vanced in the previous suit. Where in a prior 
suit which was hotly contested on almost all possi¬ 
ble pleas, a decision is given which is adverse to 
the contesting party, it cannot hut be binding on 
him and his successors. Where an argument was 
open to the party, the fact that he did not advance 
it would not remove the bar of res judicata, if it 
is otherwise binding. (Ghulam Ilasan, C.J. and 
Kaul, J.) Raj Brijraj Singh v. Shatranjai 
Singh. 21 Luck. 463=A.I.R. 1947 Oudh 4a= 
226 I.C. 154=1946 Oudh (Rul.) 220. 

-S. 11, Expl. IV —Might and ought — De¬ 
cree amended under S. 30 of the U. P. Agricultural 
Relief Act—No objection that the original transac¬ 
tion was not a loan—Subsequent plea that it zoos 
not a loan—Bar of res judicata. 

Where a Court amends a decree under S. 30 
of the U. P. Agriculturists Relief Act and 
reduces the interest without any objection from 
the debtor, it must he deemed to have decided, by 
necessary implication, that the tnuisaction was a 
loan, as otherwise, it could not have reduced the 
interest. In such a case the principle of construc¬ 
tive res judicata would bar the debtor from raising 
the plea subsequently that the transaction was not 
a loan. (H'anchoo, /.) Ram Prasad v. Lai.a 
Hansraj. A.I.R. 1950 All. 106. 

-S. 11, Expl. IV —Might and ought — 

Different suits in respect of recurring liability. 

Where the former suit in respect of an allow¬ 
ance for a particular period is filed in the Mun- 
sif's Court and the subsequent suit in respect of 
the same allowance for a subsequent ]H*riod is 
filed in a Court of higher jurisdiction namely, the 
Court of the Civil Judge, because of the larger 
amount due then and a point is raised in the later 
suit which might and ought to have been raised in 
the earlier suit, Expl IV to S. 11, C. P. Code, 
will apply so as to make the decision in the ear¬ 
lier suit operate as res judicata in the later suit. 
(Kidwai, J.) Husain Mirza v. Raghubar Da- 
yal. 22 Luck. 37=228 T. C. 225=1946 A. W. R. 
(C.C.) 257=1946 O.W.N. 349=1046 0.A. (C.. 
C.) 257=1947 Oudh (Rul.) 22=A.I.R. 1947 

Oudh 122. 
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-S. 11, Expl. IV —Might and ought— 

Ejectment—Plea of protection under Buildings Act 
not raised—Decree—Execution—Plea of bar— 
Res judicata. See Bihar Buildings (Lease,. 
Rent and Eviction) Control Act, S. 11. A.L 
R. 1950 Pat. 354. 

-S. 11, Expl. IV— Might and ought — Exe¬ 
cution proceedings — Notice under O. 21, R. 22, 

C. P. Code, on execution application for delivery 
of property — Judgment-debtor not raising plea of 
limitation—Order for delivery—Plea of limitation 
at later stage — Maintainability. 

Where a notice of an execution application for 
delivery of possession under O. 21, R. 22, is 
served upon the judgment-debtor, but he remains 
silent though appraised of the fact that delivery 
proceedings had been started, he cannot, at a 
subsequent stage of the proceedings, raise a plea 
of limitation, which must be deemed to have 
been decided against him when the Court makes 
an order for execution. The judgment-debtor, by 
reason of his omission to raise the plea on receipt 
of notice, must be held estopped from raising the 
question of limitation at a later stage, though the 
plea might be well-founded. ( Mukherjea and 
Sharpe, JJ.) Haris Chandra Chowdhury v. 
Dines Chandra Chowdhury. I.L.R. (1946) 1 
Cal. 637=224 I.C. 111=1946 Cal. (Rul.) 206= 
50 C.W.N. 667=A.I.R. 1946 Cal. 375=82 C. 
L.J. 226. 

-S. 11, Expl. IV —Might and ought — Ex 

parte decree — Res judicata. 

Where the defendants in a suit raise an impor¬ 
tant issue in their written statement, but do not 
1 press that issue and remain ex parte, a decision 
ex parte given against them operates as res judi¬ 
cata against them in a subsequent suit in respect of 
that issue. (Shearer and Sitiha, JJ.) Markan- 
da v. V. K. R. Naidu. 26 Pat. 717=A.I.R. 
1949 Pat. 197. 

- S. 11, Expl. IV —Might and ought — 

Facts on zuhich plea might have been raised not 
zvithin knozvledgc of party at time of former suit 
— Plea, if barred. 

Where a plea was not actually raised and the 
facts on which it might have been raised were 
not within the knowledge of the party at the time 
of the former suit, the plea is not barred in a 
subsequent suit by res judicata, either actual or 
constructive. (Padhyc, J.) Jago Rama v. NarA- 
yana Sadoba. I.L.R. (1947) Nag. 985=A.I.R. 
1948 Nag. 150=1948 N.L.T. 65. 

- S. 11, Expl. IV —Might and ought — Is¬ 
sue raised but referred by Court to separate suit — 
Res judicata. 

Where the defendant’s right to the relief winch 
he seeks in a subsequent suit instituted by hint 
might and ought to have been raised in the ear¬ 
lier suit against him, and where he had in fact 
raised it in the earlier suit, hut the Court remit¬ 
ted him to another suit, the subsequent suit would 
still he barred by res judicata, notwithstanding 
that liberty bad been expres<dv reserved to him to 
institute a separate suit. (Btszcas and Blank, JJ.) 
Malaya Kumar Mazumdar v. Fair Mahomed. 
A.I.R. 1947 Cal. 393. 

—— —S. 11, Expl. IV — Might and ought 
Maintenance decree—Failure to set up plea iff 
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prior- application for execution that decree had 
become unexecutable by resumption of co-habita- 
twn after decree-Plea if can be set up in subse¬ 
quent execution application—Bar of constructive 
res judicata. 

\\ here in a prior application for execution of 
a decree for maintenance against the husband, the 
latter after notice does not come forward to 
resist the application, he cannot come forward to 
resist a subsequent application on the ground that 
cohabitation was resumed after decree and that 
as such the decree had become ineffective and 
unexecutable. Such a plea is barred by construc¬ 
tive res judicata. It is an objection which might 
and ought to have been raised in the prior appli- 
catron for execution. ( Chandrasekhara Aiyar 
A; Ealaniammal v. Arumugham Chetti 227 
I.C. 14*=1946 M.W.N. 432=59 L.mT 219= 
A.I.R. 1946 Mad. 481=( 1946) 1 M.L.j. 277. 

77 T S - , U > Expl. IV —'"Might and ought”— 
Meaning of—Claim as usufructuary mortgagee to 
possession—If might and ought to be included in 
claim based on purchase. 

On an identical cause of action all different 

• • * _ or defence and the whole claim, 

arising therefrom, should be pleaded or claimed 
as the case may be, provided the facts to be plead- 

n a ? d i?™ ved ,n evidence of all the claims and 
all the different grounds of attack or defence are 
not mutually destructive of each other. When the 
cause of action is- one and identical, the whole of 
the claim arising out of that must have been in¬ 
cluded or must be deemed to have been included 
in the former suit, however inconsistent the several 
standpoints of that claim may be. A claim to 
possession based as usufructuary mortgagee not 
only might but ought to be included in a claim 
based as purchaser, when the action is the act of 
dispossession by the defendant. (Meredith and 
Ray, //.) Goshwarali v. Adhiklal 26 Pat 
24cz=A.I.R. 1948 Pat. 302. 

4 

T~ -S. 11, Expl. IV —Might and ought — 

Mortgage—Suit by subsequent mortgagee im- 1 
pleading prior mortgagee—Prior mortgagee fail- 1 
ing to appear or to set up priority of his mort- 5 
gage—Effect —Res judicata —Right to set up prio- ( 
rify later on in execution or suit. ] 

It is perfectly clear that where a prior mort- 
gagee is made a party to a mortgage suit for ; 
sale brought by a subsequent mortgagee, who s 
neither attacks the prior mortgage nor seeks to S 
postpone it to his own, the failure by the prior r 
mortgagee to appear in the suit or to set up his / 
priority does not in any sense render the decree J 
in that suit res judicata against the prior mort- ^ 
gagee, so as to debar him from thereafter bring- - 
ing the property to sale in enforcement of his 1 
own mortgage. If the prior mortgagee is at- c 
tacked, then it would be incumbent upon the mort- a 
gagee to appear and defend his right by set- t 
ting up his priority over the plaintiff's mort¬ 
gage, as otherwise his failure to do so in such f 
a case would bar him on the principle of res t 
judicata from afterwards claiming priority in t 
execution or in a later suit. The failure to de- e 
fend something which has never been attacked c 
can never form the basis for a plea of res judi - J 


li. ainjj KE VENUE. 8o6 
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cata. 39 I.A. 68, dist. : 47 I A 11 foil . « 

A. 1056 (F.B.); A.I.R. 1915 dl 570 A I 

iS^/Cal. 446; A. I .R. 1930 Lah. 1063’; 1 p’ 
L T 629, ref. (Manohar Lall, J. on difference 
of opinion between Meredith and Bennett jn 
Rajnarain v. Saligram. 27 Pat ' ' 

— 7 7 S. 11, Expl. IV — "Might and ought” _ 

Onussion to claim relief claimable in prior 9 suit— 

R \\rl *° C mm m ater suit ~ Res judicata 
Where a party could obtain a relief in a suit 

but fails to pray for it, and the rights of the par 

ties are fully adjudicated upon in the suit the 

reP/f faih "V° ja'se the P 0 '" 1 and claim’such 
relief must be held to be debarred from raisnV 

that question and claiming the relief in a late? 
suit. (Verma and Bennett, JJ) t AM m . t> e 

fn?*? V ' -A- hmad Wali Khan 228 I C 

wVVtW 95=1947 A.L.VV 261=1947 A 

i ^ 513 f A V I V R ‘ 1947 A 311 A - 


tel’ - «*- 

tissue" i° U !he haVe •' directly a " d Usually 

D. 221 IRAN J AN Prasad v. Nanda. 1949 R." 
Question of paramount ° nd 0ll 9ht— 

title is not wlbiarily wnsM^red"^! paramount 

-tar r 

denies the validity of the tiffin th \ mort g a gee 

t ■as 

EfpScS^ d ^e i0 e n xp°r f es t s hat ^ “Pgkfi 
set urmight be dwided tfe° Und that . the title 
must appear and plead if he be pers ° n impleaded 
should not go J£ r T an ‘ s ‘hat a decision 

C.J. and Wali uflah defau, t• (Malik, 

Rent suit—Objfctiol' hn *^§ ^ 1 and 0U 9hf'— 

of Bengal 0>> 

debtor in suit—Who th n °* ™ lsed by judgment- 
tion stage. er Can ratse d at execu- 

purchased* 1 the 1 " * Which the decree-holder 

rent decree ' s ? c ex f ut,on of the earlier 

brought fo r the n C ? n , fir j med - a sl »t for rent is 
earlier suit and r?nfi be *7 een ‘he date of the 

objection basti on S 168 " ft an 
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and ought to be taken by him as a defence to the 
subsequent rent suit. If he fails to do so, lie is 
precluded by the rule of constructive res judicata 
from taking that objection at the execution stage. 

49 C.W.N. 614, 50 C.W.N. 803 and 50 C.W. 
N. 261, Dist. (M it ter a>id Sharpe, JJ.) Tara- 
pada Roy v. Amano Barmonya. 83 C. L. J. 
206. 

-S. 11, Expl. IV— Might and ought — 

Suit and decree for ejectment under S. 171, U. P. 
Tenancy Act—Subsequent suit by defendant tenant 
under S. 183—Res judicata. 

Where a tenant has been ejected under a de¬ 
cree under S. 171 of the U. P. Tenancy Act 
he cannot file a suit under S. 183 of the Tenancy 
Act on the ground that certain plots in the holding 
constituted a grove and that in respect of them 
the earlier decree under S. 171 was without juris¬ 
diction. The earlier decision will operate as res 
judicata because, the question of certain plots 
being grove ought to have been raised in defence 
in the earlier suit and a decision obtained. ( Sul¬ 
tan Ahmad, J.M. and Singhal, M.) Hanuman 
Prasad v. Md. Bux. 1949 R.D. 162. 

-S. 11, Expl. IV — il Might and aught ”— 

Suit for partition on basis of gift deed and sale 
deed — Defence based on allegation of deeds being 
not true and valid—Omission to set up title as 
reversioner in defence—Suit subsequently by de¬ 
fendant as reversioner —Res judicata. 

Where a plain:iff claims an estate and the de¬ 
fendant resists that claim, he is bound to resist it 
upon all tiie grounds that it is possible for him 
according to his knowledge then to bring forward. 
Where in a prior suit for partition instituted on 
the basis of a gift deed and a sale deed, the defend¬ 
ant resists the claim pleading that the deeds of 
sale and gift were not true and valid, 
but fails to set up his title as a 
reversioner in defence, he is debarred 
on the principle of res judicata from claiming as a 
reversioner, in a subsequent suit, the same pro¬ 
perties. The omission to set up title as a rever¬ 
sioner in the former suit operates as res judicata 

in the later suit. 47 I.C. 141, diss. ; 46 All. 

230; A.I.R. 1931 All. 21 ; 60 Cal. 1406; 10 Luck. 

361, dist.; 5 I.A. 149; 19 I.A. 234; 52 I.A. 
100, foil.; 2 I.A. 283; 2 Cal. 152 (F.B.); 34 
I.A. 87; 2 Pat. 125 (F.B.); 2 Pat. 217, ref. 
(Manohar Lall and Mahabir Prasad , JJ.) Man- 
torni V. Krishnaballaiiii. 27 Pat. 835— A.I.R. 
1949 Pat. 340. 

—--S. 11, Expl. IV and O. 21, R. 63— 

Might and ought—Suit by money decree-holders 
for declaration that charge decree for maintenance 
in favour of the judgment-debtor's mother was col¬ 
lusive and not binding filed before claim applica- 
■ tion by the mother was made and pending "when 
adverse order on claim application 7vas passed—Sale 
in execution and claimant filing no separate suit 
under O. 21, R. 63, within one year of adverse 
order — Effect—Creditors not setting up in their 
suit and appeal thereon the finality of the order 
on claim application and claimant succeeding in 
the suit—Claimant seeking to execute her main¬ 
tenance decree and enforce the charge—Auction 
Purchasers in the sale in execution of the money 
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dedree if barred from questioning the binding 
nature of the maintenance decree by a fresh suit 
for declaration to that effect —Res judicata if ap¬ 
plies. 

X a money decree-holder attached in execution 
of his decree six items of property and when the 
properties were posted for sale on 13th July, 1936, 
Y, the mother of the judgment-debtor intervened 
and claimed in her application that she had been 
given a maintenance charge over those six items 
and other items of property by a decree in her 
favour. Four days before the claim application 
was filed, X and another decree-holder K filed a 
suit representing the general body of creditors for 
a declaration that the charge decree obtained by 

Y was collusive and not binding on the creditors. 
When the claim application came on for hearing on 
13th July, 1936, X informed the Court that he had 
filed a suit on 9th July, 1936, for a declaration that 
the charge was not binding. The Court there¬ 
upon passed the order. “Notify the suit present¬ 
ed and charge claimed by the petitioner." The 
property was brought to sale and five items were 
purchased by K (one of the plaintiffs in the cre¬ 
ditors' suit) and one item was purchased by a 
stranger. The suit by the creditors was dismissed 
on 15th December, 1939. An appeal was allow¬ 
ed, the Subordinate Judge holding that the main¬ 
tenance decree obtained by Y was vitiated by fraud 
and collusion. In second appeal however the de¬ 
cree of the trial Court was restored upholding the 
charge over the six items in favour of Y. When 

Y hied an execution application to enforce her 
maintenance decree the application was resisted 
and K . and S the purchasers in the prior execu¬ 
tion filed a suit for a declaration that since Y had 
not filed a suit under O. 21, R. 63, C. P. Code, 
within one year of the adverse claim order, K and 
S had obtained as auction-purchasers an absolute 
right to the properties. On a question whether K 
and 5 were barred by res judicata from ques¬ 
tioning Y’s right to execute her decree, 

Held : The provisions of O. 21, R. 63, C. P. 
Code, are mandatory and the decision in a claim 
petition is final unless the party aggrieved takes 
the course indicated in the rule by instituting a 
suit to supersede it within a year. The specific 
provisions of O. 21, R. 63, override the more 
general principle enunciated in S. 11, C. P. Code. 

In any event as the auction-purchasers obtained 
an indefeasible right to the pioperties upon the 
expiry’ of one year from the adverse claim order 
which was after the suit had been filed, the credi¬ 
tors were not bound to rely on that new right in 
the pending suit. Accordingly the second suit by 
the auction-purchasers is maintainable and not 
barred by res judicata. 

Case-law reviewed. ( Horwill, Visivanatha 
Sastri and Balakrishna Aiyar, JJ.) Seethamma 
v. Kotareddi. I.L.R. (1*950) Mad. 101=62 L. 
W. 337=1949 M.W.N. 265=A.I.R. 1949 Mad. 
586=4 D.L.R. (Mad.) 209=(1949) 1 M.L.J. 
593 (F.B.). 

—-- S. 11 , Expl. IV —Might and ought— 

Suit for arrears of maintenance charged on two 
Properties—Decree against one property alone and 
the other held not liable—Second suit for arrears 
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claiming it from the property held liable in prior 
suit—Plea that it was liable only to a proportio- 
nate share of charge—If open 

In a suit in the Munsiff’s' Court for arrears 
of maintenance charged on two items of property 
one was held not liable to the charge and the suit 
decreed as against the other. In a later suit for 
subsequent arrears filed in the Civil Tudge’s Court 

l h f. a . rr ^ rs . claimed only from the property 1 
held liable in the prior suit. It was contended 

in defence that that property was liable only to a 
proportionate share of the charge. 

™ t u at th u P Iea . now raised was one which 
ought to have been raised in the earlier suit 

. Ex p!- j V to S. 11 , c. P. Code, barred its be¬ 
ing raised in the later suit and for this purpose 

Mnnsiff’f r' att f r th a at , the , earher suit was in the 
Munsiff s Court and the later one in the Court 

of the Civil Judge. (Chandiramaniand Msra 

j J \ * A ™ A * Dayal Husain Mirza. 23 
Ltu:k. 13—A.I.R. 1948 Oudh 147=1948 O.W.N. 


' —Mortgage suit — Per¬ 

son entitled to priority by subrogation impleaded— 
Omission to set up right— Res judicata. 

Where, to a suit by a mortgagee on a mort¬ 
gage bond of certain property, a person who has 
a right by subrogation to priority is made a 
party and he omits to set up his right, a suit 
subsequently brought by him for that purpose is 

“ rr t ed p r? s J. udi ' atc L b 7 vir ‘nc of Explanation 

lv to S. 11, C. P. Code. ( Hemeon, J ) Su- 
wabai v. Krishna. T.L.R. (1947) Nag 668 = 
A.I.R. 1948 Nag. 256=1948 N.L.J. 176 . 


--S. 11, Expl. VI — Applicability — Adjudi- 

c j Ltl0 , n of title to property based on a settlement 
deed—Subsequent suit by children of one of the 

parties—Basis of claim in both suits same _ Bar 

of res judicata. 

O. P. No. 106 of 1924 was filed by the appel¬ 
lant for Letters of Administration to the estate 
of one P, deceased and A the adoptive mother 
of the appellant filed affidavits admitting that the 
appellant was her adopted son and only heir and 
legal representative of the deceased P. More than 
four years later she A sought to set aside the 
grant of Letters of Administration claiming to be 
the . sole legal representative of the deceased, 
alleging that her previous affidavits were obtained 
from her on false and fraudulent misrepresenta¬ 
tions ; but the contentions were overruled. No 
attempt was made to carry this on appeal. Nearly 
eleven years after this in 1943, A executed a deed 
of settlement in favour of G and his wife, con¬ 
veying the suit property which was comprised in 
the estate of P, and in a suit filed by the appel¬ 
lant for recovery of possession of the suit pro¬ 
perty G and his wife inter alia contended that 
the property belonged to A and in the alternative 
raised the plea of adverse possession by A. Both 
of these contentions were overruled and the suit 
decreed. This decree was allowed to become final 
py G and his wife. The present suit was filed 
in 1945 by the children of G and his wife claim- 
title to the said property under the same 

settlement deed. 


C. P. CODE (1908), S. 11 . 

Held, the 'facts were covered by Expl. VI to 

j t C. P. Code, and that the suit was 
barred by the rule of res judicata by reason of 
the decision in the prior suit. The parents of 
the plaintiffs in the prior case must be deemed to 
have represented not only their interests but also 
the interests of the children under the same deed 
( Rajamannar, O.C.J. and Mack, J.) Narayana- 
swami Naidu v. Parvati Bai. 61 L W 542= 
1948 M.W.N. 555=A.I.R. 1949 Mad' 3 ^P 
(1948) 2 M.L.J. 211. d7W== 

—-S. 11 , Expl. VI—Applicability of prin- 

ciple of. See Aliyasanthana Law. (19491 ? 
M.L.J. 413. v " 

-T 7 S - H, Expl. VI—Applicability—Claim 

on behalf of others—If to be clearly made. 

In order to attract the provisions of Expl. VI 

*°A ’ P * Code, the person litigating must 

put forward a right common to him and others 
not only on his behalf but on behalf of the others 
as well. It is not sufficient if he simply puts 
forward a right alleged to be common to him 

KA»Tw h vr« {Edgle l and Clough, JJ.) Abdul 
W T 452 >NDAI v ' Tara P ras ad Sukul. 51 C. 

, ?; Expl. VI —Applicability and 

scope—If controlled by O. 1, R. 8-Suit not com- 

judicata . Wt h °' l ’ R ' 8r ~ Decis{on *'«—// res 

hv E 0 Pl i R 1 «° S a 11, 1 C - ?■ Code ' is contr °Hed 
R i r S' 8 ’ and un,ess the Provisions of O 1 
K. 8, L. P. Code, were complied with in respect 
of a prior suit, S. 11, Expl. VI would not apply 

so a . s }P ma . ke th e decision therein operate as 
res Judicata in respect of a later representative 

17- u 5 h A ■ 278 ’ fo11 -; 64 LA. 

17, (1937) Lah. 70; 44 All. 19; 94 I C 47 - 

ll 9 v 32 lCal. 27 Y, ref. (Kaul and Chandiramani, 
JJ.) Mohan Kishan v. Seth Ramprasa d . 4 
D.L.R^ (Luck.) 25—A.I.R. 1949 a. 761. 

~7. Y *—Compromise decree in 

suit under S. 92—Res judicata. 

A compromise decree passed in a suit relating 
to a public trust under S. 92, C. P. Code, may 
operate as res judicata under S. 11, Expl. VI, 

S* £\ C P de \ In . ord . er to attract the provisions 
of that Exp anation it must be shown that the 
suit . was . a bona fide litigation in respect of a 
public right and the defendants were persons 

Bm ' d th3t rigl £ J.) Chand 

rT con _A H r AI n H Esmail. I.L.R. (1945) 1 

Cal. 500—A.I.R, 1949 Cal. 214 

~=7 S - , n > Expl. VI —Joint Hindu family 
-f u't on behalf of that family by leading mem- 

LTf' ” "“/A re ? judicata in subsequent 

suit by non-impleaded minor member. 

- A decision given in a suit instituted on behalf 

J 01 ". 1 . Hmdu far mly by a leading member of 
that family operates as res judicata in a subse- 
quent suit brought foF the same relief by a son 
of the plaintiff in the previous suit, who was a 
™ or at time and was not impleaded as 

^•t and Mahabir Prasad , JJ.) Lak- 

Pat N 388 L ^ HA V ' J iwach J ha - A.I.R. 1948 

7T Expl. VI—Parties and represen¬ 

tatives Hindu law—Partition suit—Father and 
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sons made parties—Compromise decree—Sons re¬ 
fusing to accept compromise and given up and 
struck off—Decree—It res judicata in respect of 
subsequent suit by son. See Hindu Law 
Partition. 2 D.L.R. 84. 

—-S. 11, Expl. VI—Parties and repre¬ 

sentatives—Minor—Suit by guardian for i>osses- 
sion—Dismissal—Failure of guardian to appeal— 
Gross negligence—Minor if barred from filing 
fresh suit by reason of res judicata. See Ad¬ 
verse Possession — Interruption. 26 Pat. 220. 

- S. 11, Expl. VI —Prior suit against 

manager of Hindu family though not described ' 
as such — Decision in, how far operates as res’ 
judicata against the other members of the family 
not impleaded by name—Plea of res judicata can 
be raised for first time in second appeal. 

The question of res judicata being one of law 
can be taken for the first time in second appeal. 
It is not necessary that a suit should be filed 
against a person as manager of a Hindu family- 
describing him as such for the proceedings to be 
binding on the other members. Merely because 
the other members of the family were not parties 
to the suit by name it does not follow that they 
are not bound by the decree. If it can be gather¬ 
ed that the suit was directed against the defen¬ 
dant as manager of the family the other members 
are bound and the decree will operate as res 
> judicata against them in any subsequent suit;. 
(Chandrasekhara Aiyar, J.) Papamma v. Nara- 
yana. 1947 M.W.N. 364=60 L.W. 241=A.I. 
R. 1948 Mad. 54=(1947) 1 M.L.J. 274. 

-S. 11, Expl. VI —Representative suit — 

Decision in suit by reversioner —Res judicata. 

A reversioner’s suit is always regarded as a 
representative suit brought on behalf, and for the 
benefit of, the entire reversionary body regardless 
altogether of the consideration whether in the 
plaint he has purported to sue on behalf of such 
body. This result is implicit in the nature of a 
reversionary interest. Till succession opens out 
the interest of all the reversioners is nothing more 
than a mere spes successionis and it cannot be 
predicated with regard to any particular indivi¬ 
dual that he will he the person entitled to the 
property as a reversioner at the lime the estate 
falls into possession. The right which is given 
to the near reversioner to sue to avoid a transfer 
is intended for the protection of the interests of 
the entire reversionary body and it is for this 
reason that a suit brought by him in the exer¬ 
cise of such a right has always been regarded 
as a representative suit. A decision in such a 
suit, therefore, operates as res judicata in a subse¬ 
quent suit by another reversioner for a similar 
relief. ( Achhru Ram, J.) Chanan Singh v. 
Chuhar Singh. 50 P.L.R. 208. 

-S. 11, Expl. VI —Representative suit — 

Suit by managing committee of mosque as trus¬ 
tees—Decision in —Res judicata. 

A decision in a suit brought by the managing 
committee of a mosque in the capacity of trus¬ 
tees is binding upon every person who is inte¬ 
rested in the mosque by virtue of Expl. VI to 
S. 11, C. P. Code. 1938 Lah. 499; 1938 Lah. 
369 and 1937 P.C. 1, ref. (Teja Singh and 
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Khosla, 77.) Lax mi Narain Gododia v. Maho¬ 
med Shafi Bari. A.I.R. 1949 East Punj. 141. 

-Ss. 13 and 44-A —Decree passed by 

Lahore High Court—Execution—Jurisdiction of 
Court in Indian Union. 

After the 15th August, 1947, the Lahore High 
Court has become, in relation to a Court in the 
Indian Union, a “Foreign Court”. There has 
been no notification in the Official Gazette declar¬ 
ing Pakistan to be a reciprocating territory for 
the purposes of S. 44-A, C. P. Code. That 
being so, after the 15th August, 1947, a Court in 
the Indian Union has no jurisdiction to entertain 
any application for execution of a decree passed by 
the Lahore High Court. A.I.R. 1950 Cal. 12, 
rel. on. (Harnam Singh, J.) Said-ul-hamid 
v. Federal Indian Assurance Co., Ltd., New 
Delhi. 52 P.L.R. 396. 

-Ss. 13 and 44-A —Decree passed before 

“appointed day” by Court now situate in Pakistan 
—Transfer of that decree by that Court to Court 
in Indian Dominion for execution after “appointed 
day”—Jurisdiction of latter Court—Judgment on 
which decree was passed—If “foreign judgment” 
—Independence Act, S. 18 (3). 

Before the “appointed day”, (i.e.) 15th August, 
1947, a decree was passed by a Court which after 
that day is situate in Pakistan. On an applica¬ 
tion by the decree-holder after the appointed day, 
that Court transferred the decree for execution 
to the Court of Small Causes at Calcutta in the 
Indian Dominion. The decree-holder filed in the 
latter Court an application for execution of the 
decree so transferred. 

Held, that the Court of Small Causes at Calcutta 
had no jurisdiction to entertain the application for 
execution. From after 15th August, 1947, the 
Court which passed the decree under execution 
became in relation to that Court, a “foreign 
Court” and the judgment on the basis of which 
the decree was passed, was a “foreign judgment”. 
Accordingly, the provisions of S. 13 read with 
S. 44-A, C. P. Code, were attracted to the case. 
A person who intends to enforce the judgment of 
a foreign Court will have to satisfy the require¬ 
ments under S. 13, unless the judgment is by 
a Court situate within the territories of a reci¬ 
procating country as under S. 44-A of the Code. 

(Mookerjee and Chunder, 77.) Dominion of 
India v. Hiralal Bathra. 53 C.W.N. 817— 
A.I.R. 1950 Cal. 12. 

-S. 13 —Foreign Court— Submission to 

jurisdiction—Question of fact—Issue of commis¬ 
sion by foreign Court—Party taking part in en¬ 
quiry — Inference, j . 

The question as to whether there was submis¬ 
sion to the foreign Court is a question of fact. 
Even though a person protests against the juris- 
diction of a particular Court and pleads that the 
Court had no jurisdiction and does .not. submit 
expressly, still if he does any act which is likely 
to place his viewpoint before the trial Court, and 
if he is likely to be benefited by the decision 
in his favour, it must be presumed that he volun¬ 
tarily did an act which would amount to submis¬ 
sion to the jurisdiction of that Court. Where the 
defendant was shown not only to have engaged 
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•counsel but to have instructed him to object to 
:several questions and even got himself cross- 
examined and raised a plea which if it had been 
accepted by the Court would have ended in the 
dismissal of the suit, 

Held, that the defendant did take part in the 
proceedings and the facts were enough to raise 
an inference that he submitted to the jurisdiction 
•of the foreign Court. ( Kuppuswami Ayyar, J.) 

SUBRAMANYA AlYAR v . ANNASWAMI IYER. 1947 

M.W.N. 531=60 L.W. 577=A.I.R. 1948 Mad. 
203— (1947) 2 M.L.J. 279. 

— -S. 13 —Foreign Judgment-Meaning of — 

*Directly adjudicated upon’■ — Requisites. 

Notwithstanding the definition of judgment in 
S. 2, C. P. Code, the expression “foreign judg¬ 
ment in S. 13 must be understood to mean an 
adjudication by a foreign Court upon the matter 
before it. 

There is nothing in S. 13 to support a conten¬ 
tion that every step in the reasoning which led 
the foreign Court to its conclusion must have 
been “directly^ adjudicated upon”. “Directly” 
does not mean “expressly”. Hence where the 
■“matter” which was “directly adjudicated upon” 
by the foreign Court was the validity of an award 
and the order of the Court in effect was that the 
award had been properly filed and that the objec¬ 
tions to it must be dismissed, that order is a 
■“judgment” within S. 13 of the C. P. Code 
which is conclusive between the parties as to the 
validity of the award. (Lord Du Parcq.) Brij- 
LAL RAMJIDAS V. GOVINDRAM GORDHANDAS SEK- 

saria. 74 I.A. 203=2 D.L.R. 277=1948 M. 
W.N. 214=50 Bom.L.R. 556=60 L.W. 701= 
1947 A.L.J. 578=A.I.R. 1947 P.C. 192=(1947) 

2 M.L.J. 498=52 C.W.N. 82 (P.C.). 

- S. 13 (b) —Foreign Court—Compromise 

decree—Decree in effect a recognition of arrange¬ 
ment already arrived at between parties—Decree 
whether on merits — If conclusive between parties. 

From the language of S. 13 of the C. P. Code 
and the observation of the Privy Council in 
Keymer v. Viswanathan Reddi, (1916) 44 I.A. 
<6: 32 M.L.J. 35: I.L.R. 40 Mad. 112 (P.C.), 

it would appear that for a decree of a foreign 
Court to be conclusive there should be a contro¬ 
versy and an adjudication thereon. The present 
petitioner and the respondent went to the Yanam 
Court in French territory with a drafted compro¬ 
mise, and the decree in question was passed on 
the strength of that compromise. On a question 
whether that decree can be regarded as a decision 
given on merits within the meaning of S. 13, 

C. P. Code, 

Held, that when the parties went to that Court 
they had no dispute and there was nothing for the 
Court to decide. The decree given mechanically 
in accordance with a prescribed rule was in effect 
a mere recognition by the Court of an arrange¬ 
ment already arrived at between the parties, and 
in the circumstances it could not be said that the 
decree of the Yanam Court was a decision on 
merits and cannot be said to be conclusive be¬ 
tween the parties. (Shahabuddin, J.) AppalA- 
kaja v. Venkatasubbarao. 1946 M.W.N. 70= 
225 I.C. 348=59 L.W. 60=A.I.R. 1946 Mad. 
296= (1946) 1 M.L.J. 66. 
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7 —S. 13 (b )—Decree of foreign Court 
against absent defendant by consent of plaintiff 
and remaining defendant without hearing any evi - 
~~ De f ree not one given on merits. 

A T \ m .u Suit ,^ a f0reign Court a^nst two 

defendants the real issue between the parties was 
nf Iu- Which , of th f. defe " da "ts was in possession 

S ! n d -i pUteand liable to surrender 
them to the plaintiff and one of the defendants 

being absent at the time of the hearing a decree 

is passed against the absent defendant alone by 

consent of the plaintiff. and the other defendant 

without hearing any evidence from the plaintiff 

the decree is not a decree passed on the merits* 

of the case within the meaning of S. 13 (b) of 

dant C ’fP;// C °A e S V S t0 bind absent defen ~ 

dant. (Fell, J ) Nemichand Sowcar v. Y V 
Rao. d9 L.W. 315=1946 M.W N 427—A T 

Defences open to judgment-debtor—Decree ex 

M^Efech ”°‘ SUbmMn9 t0 i urisdicti °n or 

rnnrt'i S ,? P€n to a Court executing a foreign 

Court had — .enquire whether the foreign 
Court had jurisdiction to pass the decree A 

decree pronounced by a Court of a forei™ State 

“ t a action in absentem. thf absent 

party not having submitted himself to its autho- 
nty, is a nullity. The judgment-debtor has the 

T m fnrC enCeS - T" t0 him as if he were sue d on 
S 1? r P J “ d *J ne £ t - te> those arisin S under 
tw .if i • . e \ he can plead under S. 13 (a) 
tot the foreign judgment has not been pronounc- 

T A 17, a of competent jurisdiction. 21 

{A 551; I.L.R. (1938) Bom. 

Shah // A 'rrr!? 33 ’ Te b (Rajadhyaksha and 
DA^nA Chunil al Kasturchand V. Dun- 

5 D L R - »*=* . 

hotdmg that it- had no jurisdiction and returning 
f ° r P r fsmtahon to proper Court-Subse- 
quent presentation to proper Court—Jurisdiction of 
latter Court to record compromise entered into filed 

i&LSr&ysu** ° f '"•*-** **“ 

A compromise arrived at when the suit is not 
pending is not covered by O. 23, R. 3 C P 

Code, and the Court has no jurisdiction to record 
such a compromise under O. 23, R 3 C P 

Code. The party affected may enforce his rights 
by a separate suit. The combined effect of S. 15, 

* , ‘ Code, and O. 7, R. 10, is that a suit can¬ 
not be said to be instituted so long as the plaint 
is not presented before the Court competent to 

r ?. T 16 . When the Court before which the 

plaint is filed returns it for presentation to the 
pr J )p f r J Court the suit has to be considered as in¬ 
stituted only on the date of such presentation in 
the proper Court. The institution of the suit 
commences from that date (i.e., date of presenta¬ 
tion to the proper Court) and the suit thus insti¬ 
tuted is not a continuation of the suit before the 
first Court which had really no jurisdiction to 
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entertain it and therefore returned for presenta¬ 
tion to the proper Court. Till the date of pre¬ 
sentation in the proper Court there is no “suit” 
pending within the meaning of O. 23, R. 3, C. 
P. Code; and theretorc compromise filed before 
the first Court which returned the plaint for 
pitsentat.cn to the proper Court (having decided 
that it had no jurisdiction to try the same) could 
not be said to be filed in the proper Court and the 
Court to which the plaint is then presented would 
have no jurisdiction to record the compromise as it 
is not filed during the pendency of the suit before 
tiiat Couti. O. 23, R. 3 does not apply. The 
party affected might in such a case have a remedy 
by a separate suit to enforce the compromise, but 
not under 0. 23, R. 3, C. P. Code. 16 W.R. 
47; A.I.R. 1941 Mad. 711, dist. ; 52 Bom. 548; 
15' C.L.J. 241; 30 C.YV.N. 90; A.I.R. 1940 
Mad. 689, foil.; A.I.R. 1915 All. 344, not foil. 
18 P.L.T. 250, rel. on. (Ramaswami and Sar- 
joo Prasad, JJ.) Ram Kishun Rai v. Ashir- 
bad Rai. 29 Pat. 699=A.I.R. 1950 Pat. 473. 


•-S. 16— Jurisdiction—Suit for partition o) 

immovable property in Ceylon being assets o) 
money-lending firm owned by joint Hindu family 
in British India—Suit if can be treated as one fot 
taking accounts of a dissolved partnership or fot 
enforcement of a trust. 

A British Indian Court has no jurisdiction tc 
decree a division of immovable properties situate 
in Ceylon or even to decree that such properties 
are joint family properties. Such property can¬ 
not be treated as personalty for purposes of juris¬ 
diction. The fact that the properties are assets 
acquired by a money-lending business owned b\ 
a Hindu joint family in India will not have the 
effect of converting them into partnership assets 
so as to enable the British Indian Court to treal 
the suit as one for taking accounts of a dissolved 
partnership. Nor can the suit be treated as one 
for the enforcement of a trust so as to enable the 
British Indian. Court to act in Personam. The 
manager of a joint Hindu family is not under the 
well-known obligations of a trustee with regard 

t o th <- adrr,inistrati °n of the funds of the family 
(Wadsivortli and Rajamannar , JJ.) NachiApra 
Chetttar V. Muthu Karuppan C hettiar I L 

^ , ( \ 94 o! ¥„ ad T - 85R =22« EC. 506=1947 Mrul! 
(Rul ) 87=59 L.W. 227=1946 M.W.N. 240= 

A.I.R. 1946 Mad. 398=(1946) 1 M.L..T. 310. 

~ Ss. 16 and 20— Jurisdiction — Test— 
Aoreement at Karaiknl to sell immovable hrotertx 

in Tiruchirapalli and receipt of advancr-Suit in 
TiruchirapalliCourt for specific performance o) 
agreement and possession—Maintainability 

The criterion for jurisdiction is whether the 
defendant owns property in the jurisdiction of the 
Court in winch the suit is filed and whether the 

suit sought to he filed against him is to obtain 
relief respecting such property. 

When a non-resident foreigner owns property 
within the jurisdiction of an Indian Court and 
enters into a contract regarding that property no 
matter where such a contract is entered into' the 
Indian Court clearly has jurisdiction to try’that 
suit by reason of the immovable properties being 
situate within its jurisdiction. Hence, where a 
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suit for specific performance of an agreement 
entered into at Karaikal for the sale of a build¬ 
ing in Tiruchirapalli District and for possession is 
filed in the Tiruchirapalli Court, that Court 
clearly has jurisdiction to try that suit. (Mack, 

J.) Mahomed Eusoof Maricar v. Subramanian 
Chettiar. 63 L.W. 43=A.I.R. 1950 Mad. 272 
=(1949) 2 M.L.J. 735. 

- S. 16 (d)— Applicability — Suit for com¬ 
mission payable under agreement on sale of coal * 
during term of mining lease—Nature of obliga¬ 
tion — T. P. Act, S. 40. 

S. 16 (d), C. P. Code, does not apply to a 
suit for commission payable to the plaintiff under 
an agreement on all coal sold by the defendant 
during the term of his mining lease, as the suit 
is not one for the determination of an interest 
in immovable property. The coal is not immov¬ 
able property, and the obligation is one falling 
under S. 40, T. P. Act, as an obligation annexed 
to the ownership of immovable property but not 
amounting to an interest therein. The suit may, 
therefore, be brought in the Court at the place 
where the money is payable. ( Pollock, J.) Man- 
nibai v. S. C. Cambata & Co., Ltd. I. L. R. 
(1948) Nag. 200= A.I.R. 1948 Nag. 286=1948 
N.L.J. 467. 

- Ss. 16 (d) and 20 — Applicability — Suit 

for dower debt and administration of estate — 
Prayer for declaring doiver debt as charge on 
estate—Only fractional portion of properties with¬ 
in Court's jurisdiction. * , 

A widow of a deceased Mahomedan filed a suit 
for recovery of her dower debt and also for the ad¬ 
ministration of her deceased husband’s estate. 
She also prayed for a declaration that the dower 
debt was a charge upon that estate. Only a frac¬ 
tional portion of the properties was situated with¬ 
in the jurisdiction of the Court in which the suit 
was filed. 

Held, that the Court had jurisdiction to enter¬ 
tain the suit and that S. 16 (d) and not S. 20, 

C. P. Code, applied to the facts of the case. 
(Sinha and Mukarji, JJ.) Gauhar Jehan Be¬ 
gum v. Imteyaz Jehan Begum. 26 Pat. 523= 
A.I.R. 1948 Pat. 384. 

- S. 20 —“Cause of action”—What consti¬ 
tutes—Contract for sale of goods completed by 
correspondence—Jurisdiction in respect of breach 
of such contract. [See Q.D. 1941—1945, Vol. I, 
Col. 789.] Pokhar Mal v. Khanewal Oil 
Mills. 221 I.C. 594=1946 Lab. (Rul.) 118. 

- S. 20 (c)— Contract — Breach—Suit for 

damages—Court situate in place of revocation of 
contract—Jurisdiction of. 

There can be no doubt that the revocation of a 
contract is part of the cause of action in a suit for 
damages for breach of the Court and therefore the 
Court at the place where the contract was revoked 
has jurisdiction to entertain and try such suit. 
(Facl Ali, CJ. and Ray, J.) A. B. & Co., Ltd. 
v. District Board, Gaya. 25 Pat. 292=A.I.R* 
1947 Pat. 134=231 I.C. 10=13 B.R. 476. 

- S. 20 — Jurisdiction—Contract for sale of 

goods C.J.F. or F.O.R. — Consignment found 
at destination to be not according to sample — 
Claim for breach — Court in place of such discovery 
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has jurisdiction as part of the cause of action 
arose there. 

The law presumes delivery to the buyer on a 
C.I.F. or F.O.R. contract at the time of the 
consignment on the basis that goods according to 
sample are being consigned. If the seller fails 
to supply goods according to sample or dishonestly 
supplies goods of another description, the buyer 
in law has a right to refuse acceptance. There¬ 
fore it cannot be said that no part of the cause 
tof action arose in the place where the buyer made 
the discovery that the goods consigned were not 
according to sample. The District Munsif’s 
Court in that place has clear jurisdiction to try 
a suit resulting from damages alleged by reason of 
the breach of the implied contract underlying the 
C. L F. or F. O. R. contract that the goods 
supplied would be in accordance wih the parti¬ 
cular sample or description. It would be strange 
in law that if a merchant in Madras orders ^oods 
from Bombay F.O.R. or C.I.F., pays for “them 
and finds on opening the consignment sent to him 
that they are not according to sample or of an 
entirely different description, he should be com¬ 
pelled to go to the Court within whose jurisdic¬ 
tion the seller lives and sue him there. ( Mack 

J •) Jwarmal Shivanath Malu v. Haji Ib- 
raham Kassam Uplitwala. 1950 M. W N 
16=A.I.R. 1950 Mad. 768=( 1950) 1 M.L.J. 38. 

--—S. 20 —-Jurisdiction of Court-Suit against 

Dominion of India—Cause of action arising out¬ 
side jurisdiction. 

A Court has no jurisdiction to entertain a suit 
brought against the Dominion of India, where the 
cause of action has arisen wholly outside the 
ordinary original jurisdiction of that Court, on 
the sole ground that the Dominion of India dwelt 
or carried on business or personally worked for 
gain within the local limits of that Court. 40 
C. 308. applied. ( Harries , C.J. and Banerjee , 
/.) Dominion of India v. R. C. K. C. Nath 

& Co. 5 D.L.R. (Cal.) 53=A.I.R. 1950 Cal. 
207. 

S. 20 (c )—Jurisdiction of Court—Suit 

V# • m 111 « 


for declaration that registered deed of surrender 
is fraudulent and collusive—Registration of deed 
—If part of cause of action. 

In a suit for a declaration that a registered 
document surrendering certain rights in immov¬ 
able property is fraudulent and collusive, the regis¬ 
tration of the document is a part of the cause of 
action, and the Court within whose jurisdiction 
the registration took place has, therefore, juris¬ 
diction to entertain the suit. (Das Gupta, /.) 
Rajlakshmi Dassi v. Banamali Sen 85 C L 
J. 270=A.I.R. 1950 Cal. 510. 

■7 -S. 20 —Place of suing—Contract—Provi¬ 

sion for payment of balance against Railway re¬ 
ceipt—Place of' suing. See Contract— Place of 
suing. (1948) 2 M.L.J. 101. 

“7 —S. 20 —Place of suing—Suit for protec¬ 
tion of unregistered trade-mark—Jurisdiction of 
Court in place where offending goods were suppli¬ 
ed on commercial scale by defendant. 

If ^ the trade-mark for the protection of which 
a suit is brought has not been registered, the suit 
is in the nature of a passing off action, such as 
may be brought to assert the right of a person 
Q_. D.—52 
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who uses a particular mark to prevent others 
using the same in such manner that there is a 
likelihood of the public being deceived into think¬ 
ing that the goods sold by such others are goods 
made by the plaintiff. In such a case, it is not 
necessary for the plaintiff to show that any mem¬ 
ber of the public has actually been deceived on 
account of the alleged infringement of his exclu¬ 
sive right in relation to the trade-mark in ques¬ 
tion; it is sufficient that there is a strong proba¬ 
bility of confusion occurring in the normal course 
of trade. Nor is it necessary that an actual at¬ 
tempt should be alleged on the defendant’s part 
to sell goods as those of the plaintiff; it is suffi¬ 
cient that the defendant should be shown to be 
selling goods which are of so similar a nature 
to those of the plaintiff that a purchaser might 
infer a common origin. 

In order, therefore, that a Court at a place 
should have jurisdiction, it is necessary to show 
that the defendant was responsible for sending 
out to that place goods which were liable to de¬ 
ceive intending purchasers into believing that 
they were goods manufactured by the plaintiff. 
It would of course not be sufficient if such ^oods 
were supplied by the defendant to individual pur¬ 
chasers for use, as in such a case, the probability 
of any members of. the public being deceived 
would be slight. It is necessary to show that the 
supply has been on a commercial scale to persons 
who are likely to offer the goods in question for 
sale. In order that the Court should have juris¬ 
diction, it is not necessary to show that the 
transfer of property in such goods was effected 
within its jurisdiction. Although this question 
may be of importance in a suit founded on the 
bill for perormance of the contract of sale, it is 
hardly relevant for the determination of the ques- 
ion whether there has been commercial supply of 
the offending goods within the jurisdiction by the 

• (Cornelius, /.) Bhagwan Das 

1947 L h 289 WATKINS Mayor & Co. A. I. R. 


Ss. 20 and 21 — Place of suing—Suit in 
respect of contract—Terms of business—Condition 
regarding forum—Strict constuction. 

Whee one of the conditions of the business was 
that any legal proceedings in respect of or arising 
out of the contract should be instituted in the 
Madras Courts, but in respect of the suit tran¬ 
saction there was no completed contract but merely 
an offer from one side. y 

A -¥ eld J th ^ th< L condition as to place of suin°- 
did not apply. When parties enter into an a^ree* 
mem restricting their rights to institute suits ex- 

ihat C ° Urt r lt mUSt be StrictIy P roved 

reeding ' app r h r es the particular pro- 

MANM g AT 1 fr Uted -B ( “^ J-) VaSTIRAM 

228—1047 A/rS 0 ’ ^ R , AMaswa ^y Iyer. 230 I.C. 

180=A.I.R. 1947 Mad. 

ML J L 270 ‘ 551=1946 M. W. N. 639=(1946) 2 

S. 20 — Place of suing—Suit on promis¬ 
sory note providing for payment of the amount 
anywhere. 

Where a promissory note is executed in Bom¬ 
bay and the defendant is a resident of Bombay, 
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a suit cannot be filed on it in Kutch because of 
a recital in the promissory note that the money 
may be paid anywhere. ( Trivedi, J.C.) Manek 
Devji v. Ratanbai A.I.R. 1950 Kut. 66. 

--S. 20 (b)— Meaning of expression 

4 voluntarily resides* in S. 20 (b). 

The expression ‘voluntarily resides’ in S. 20 

(b) of the Code, does not mean permanent resi¬ 
dence and temporary residence will confer juris¬ 
diction on the Court. ( Balakrishna Ayyar, J.) 
Devaraja Aiyar v. Srinivasan. 63 L.W. 1172= 
1950 M.W.N. 705=(1950) 2 M.L.J. 484. 

-S. 20 (c)—Posting of offer—Part of 

cause of action, if arises at the place of posting. 
See Contract Act, S. 4 and C. P. Code, S. 20 

(c) . 1947 A.L.J. 193. 

-S. 20 (c)—Sale of goods—Contract for— 

Breach—Failure to supply goods—Claim for re¬ 
fund of overpayments and damages for non-supply 
of goods —Jurisdiction of Court where part of the 
cause of action arose. See C. P. Code, O. 2, 
R. 2 and S. 20 (c). 225 I.C. 96. 

—--S. 20 (c)— Scope and effect of — Non¬ 

resident foreigner—Sait against in Indian Court 
—Cause of action arising within jurisdiction — 
Competency — Decree—Executability in India and 
in foreign territory — Considerations—Principles 
governing. 

The competency of a Court to entertain 
a suit when the cause of action has 

arisen within its jurisdiction is not affect¬ 
ed by reason of the fact that the 

defendants or one of the defendants, if there are 
more than one, is a non-resident foreigner. The 
competency of a Court to entertain an action and 
to pass a decree must be judged by the municipal 
law of the State when that question arises in a 
Court within the limits of the State which has 
constituted the Court which entertains the suit 
or passes the decree and is not to be judged by 
rules of international law. But when a question 
arises as to the enforcement of a decree or order 
passed by a Court in another territory, the rules 
of international law must prevail. 

When the cause of action has arisen within the 
jurisdiction of a Court of India, a suit against 
a non-resident foreigner on such cause of action 
is properly instituted in that Court and the decree 
passed in such Court would be a decree of a com¬ 
petent Court, having regard to S. 20 (c), C. P. 
Code, and can be executed against any property 
belonging to the judgment-debtor anywhere in 
the territory in India. But the competency of 
an Indian Court by reason of the cause of action 
having arisen within its limits cannot render the 
decree one passed by a Court of competent juris¬ 
diction so as to make it enforceable against the 
judgment-debtor who is foreigner and is not ordi¬ 
narily residing within the jurisdiction of the I 
Court which passed the decree and who has not 
submitted to that Court’s jurisdiction. The 
judgment-debtor is entitled to raise all contentions 
which he could raise if a suit were filed on a 
foreign judgment; when a question arises as to 
the enforcement of a decree or order passed by 
a Court in another territory, the rules of inter¬ 
national law must prevail. While a Court in 
British India cannot disclaim jurisdiction against' 
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a non-resident foreigner, if the plaintiffs cause 
of action, wholly or in part, arose within its 
jurisdiction, the question as to what sanctity will 
attach to its decree if it is questioned in a foreign 
country is a different question. 56 All. 828; 17 
Bom. 662; 25 Bom. 528; 26 Mad. 544 (P.C.), 
foil. ( Rajadhyaksha and Shah, JJ.) Chunilal 
Kasturchand v. Dundappa Damappa. 5 D.L. 
R. (Bom.) 197=52 Bom.L.R. 660. 

S. 20 (c) — Scope—Cause of action aris¬ 
ing wholly or in part — Test—Suit on contract — 
Place zvhere cause of action arises. 

Although Expl. Ill to S. 17 of the Code of 
Civil Procedure of 1882 corresponding to S. 20 
of the present Code of 1908 has been omitted as 
no longer necessary in view of the wide ambit of 
clause (c) of the present S. 20 of the Code, it is 
nevertheless a correct statement of what is still the 
law. Accordingly in suits arising out of con¬ 
tract the cause of action arises at any of the fol¬ 
lowing places, viz., ( 1 ) the place where the con¬ 
tract was made; ( 2 ) the place where the contract 
was to be performed or performance thereof com¬ 
pleted; (3) the place where in j>erformance of the 
contract any money to which the suit relates was 
expressly or impliedly payable. Where an agent 
in Madras to whom goods were sent from Rajah- 
mundry for sale on commission undertook to pay 
the net sale value to the owner on the third day 
after the transaction closes, there is by necessary 
implication an agreement to make the payment 
of the money due to the owner of the goods at 
Rajahmundry. In such circumstances part of the 
cause of action arose at Rajahmundry and a suit 
filed at Rajahmundry in respect of the contract is 
within jurisdiction. (Yahya Alt, J.) Galley & 
Co. v. Appalaswami Naidu. 226 I.C. 133=1946 
Mad. (Rul.) 236=1946 M.W.N. 20=A.I.R. 
1946 Mad. 300=(1946) 1 M.L.J. 11. 

- S. 20 — Suit against private firm in Bom¬ 
bay—Oivners having permanent residence in Kutch 
—Jurisdiction of Kutch Court. 

A suit lies against the owners of a private firm 
where they have a residence. Where the owners 
of a private firm carrying on business in Bombay 
reside in Bombay only for business purposes but 
have their permanent residence in Kutch province, 
they or their firm can be sued in either of the 
places in respect of a cause of action arising whol¬ 
ly in Bombay. ( Trivedi, J.C.) Murarji Surji 
v. Tayant Trading Corporation, Ltd., Bombay. 
A.I.R. 1949 Kut. 5. 

- S. 20 —Suit for breach of contract — Re¬ 
nunciation or disclaimer of contract communicated 
by post—Jurisdiction of Court at place of commu¬ 
nication. 

It must be assumed that an offer is made, not 
at place where, if it is made by letter, the letter 
is put into the post, but at the place where the 
letter is delivered. Similarly, the acceptance of 
an offer takes place at the place where the accep¬ 
tance is communicated. The post office is the 
agent of the sender of the letter or telegram and 
not the agent of the addressee. That being so, it 
is logical and reasonable to assume that when there 
has been a renunciation or disclaimer of a con¬ 
tract, the renunciation or disclaimer takes place 
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when and where it is communicated to the other 
party to the contract. 

It is obvious that any disclaimer or renunciation 
of a contract to be effective must be communicated 
to the other party to the contract. Unless and 
until it is communicated, there is no such dis¬ 
claimer or renunciation as would entitle the other 
party to it to exercise its option either to sue 
immediately for damages or to await the period 
fixed for the performance of the contract and 
then sue if it is not performed. That also sug¬ 
gests that the disclaimer or renunciation is not 
•complete until it is communicated and, therefore, 
takes place at the place where the communication 
is made and not at the place where the letter or 
telegram containing the disclaimer or renunciation 
is despatched. The disclaimer or renunciation of 
the contract is clearly a material fact which the 
plaintiff has to establish in a suit for damages for 
breach of contract and therefore part of the cause 
•of action. The Court at the place where the 
disclaimer or renunciation is communicated has, 
therefore, jurisdiction to try the suit. 25 P. 292, 
foil. 58 C. 539 and 49 C.W.N. 123, Not. foil. 

(Shearer and Reuben, JJ.) Dhanraj Mills, 
Ltd., Liability Co. v. Narsingh Prasad. 27 
Pat. 723=A.I.R. 1949 Pat. 270. 

-S. 20 (c )—Suit for damages for breach 

of contract—Jurisdiction at place where contract 
had to be performed in part—Cause of action. 

A suit for breach of contract can be filed at any 
place where the contract should have been per¬ 
formed in whole or in part. A suit for damages 
for breach can be filed at the place either where 
the goods were deliverable or the price payable. 
Part of the cause of action arises where the price 
is to be paid. ( Horwill, J.) Lakshmipathi 
Naidu v. Mohamed Ghani. 230 I.C. 185=1947 
Mad. (Rul.) 176=A.I.R. 1947 Mad. 83=59 L. 
W. 531=1946 M.W.N. 628=(1946 ) 2 M.LJ. 
255. 

- ... S. 20, Expl. 2— Applicability — Dominion 

of India . 

The Dominion of India is not a Corporation 
within the meaning of Expl. 2 to S. 20, C. P. 
“Code. ( Harries , C.J. and Banerjee, J.) Domi¬ 
nion of India v. R. C. K. C. Nath & Co. 5 

D. L.R. (Cal.) 53=A.I.R. 1950 Cal. 207. 

--S. 20, Expl. 2— Interpretation—Life 

Insurance Company having head office at B and 
branch office at L —Branch office merely acting 
aj post office forwarding proposals and sending 
monies—Suit for refund of premiums on cancel¬ 
lation of policy — Jurisdiction of Court at L to 
entertain. 

A Corporation can be said to carry on business 
at the head office or at the place where it has a 
branch in respect of a cause of action which 
arises, wholly or in part, at the place where the 
branch office is situated. If no part of the cause 
of action arises at the place of the branch office, 
the Corporation cannot be said to transact busi¬ 
ness at that place. This is the only possible inter¬ 
pretation of Explanation II of S. 20, C. P. Code. 

Where therefore a Life Insurance Company 
having its head office at B has a branch office at 
L, but the branch office does nothing but act as a 
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post office forwarding proposals and sending 
monies, the Court at L has no jurisdiction to 
entertain a suit against the company for the 
refund of premiums paid by the plaintiff at L on 
the wrongful cancellation of his policy, no part 
of the cause of action having arisen at that place. 
( Khosla , J.) Bhola Nath v. Empire of India 
Life Assurance Co., Ltd. 49 P.L.R. 163=A. 

I. R. 1948 Lah. 56. 

-S. 21— Applicability—Proceedings under 

U. P. Agric. Rel. Act or U. P. Debt Red. Act. 

S. 21 of the C. P. Code has application even 
to proceedings under the U. P. Agri. Rel. Act 
or Debt Red. Act. (Sinha and Harisli Chan¬ 
dra, JJ.) Balmakund v. Jiwan Ram. I.L.R. 
(1947) All. 672=A.I.R. 1948 All. 58=1947 A. 
W.R. (H.C.) 160=1947 A.L.J. 276. 

-S. 21 —Objection as to territorial juris¬ 
diction—If can be raised in execution Court. 

The question of territorial jurisdiction could 
not be raised in the executing Court. A person 
against whom a decree has been passed in a Court 
which had no jurisdiction, must raise the matter 
by way of an appeal or in revision. If he does 
not do so, he cannot raise the matter in execution 
or by way of collateral proceedings. ( Horwill, 

J. ) Pattabhiramayya V. Mallareddi. 63 L. 
W. 62= (1949) 2 M.LJ. 747. 

-;—S. 21—- Objection to decree being beyond 

territorial jurisdiction—Competency of executing 
Court to go into. 

The well-settled principle of law that an exe¬ 
cuting Court cannot go behind the decree is one 
which should be enforced in all but the most ex¬ 
ceptional cases. An execution Court can only go 
behind a decree which is sent to it for execution, 
where the decree is null and void and that fact 
is patent upon the face of the record. But it 
cannot be said that a decree in a case to which 
S. 21, C. P. Code, was applicable can be regard¬ 
ed as null and void and as such it cannot be ques¬ 
tioned in execution proceedings. {Mulla and 
Yorke, JJ.) Shambhu Singh v. Rampal Singh. 
I.L.R. (1945) A. 479=A.I.R. 1945 A. 177= 
1945 A.L.J. 117=1946 A.W.R. (H.C.) 266. 

-S. 21 —Objection to place of suing — Fai¬ 
lure. of justice—Need for proof—Trial of suit by 
Assistant Commissioner instead of by Sub-Judge 
in Ajmer-Merwara. 

Under S. 21, C. P. Code, there must be fai¬ 
lure of justice owing to wrong place of suing 
before objection can be allowed. 1924 Pat 527 
7 P. 216, 1924 M. 457 and 1925 M. 171, rel'. on.' 

In Ajmer-Merwara the Assistant Commissioner and 
other revenue officers have been invested with the 
powers of a Subjudge and are on the same foot¬ 
ing as Sub-Judges, though there is an arrange¬ 
ment that only rent and cess suits should be tried 
by the former. No party can, therefore, be pre¬ 
judiced by reason of the fact that the trial of a 
suit other than a rent or cess suit took place be¬ 
fore the Assistant Commissioners and not before 
any other Sub-Judge. (Ratnabhadran, J.C.) Dur- 
gah Committee v. Ahsan Ali. 4 D.L.R. (A. 

& M.) 71=A.I.R. 1949 Ajmer 41. 

-7"?* —Sale * n execution by Court with¬ 
out jurisdiction—Nullity—Consent of parties—If 
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can confer jurisdiction. See C. P. Code, Ss. 39 
and 21. (1947) 1 M.L.J. 306 (F.B.). 

-— Ss. 22 and 23— Transfer of suit — Consi¬ 
derations. 

It is well settled that where the law allows a 
person to institute a suit in two different Courts, 
it is the plaintiff who is the arbiter litis. It is 
he who has the right to choose his forum and 
his choice will not be interfered with by Courts 
except where special circumstances are proved 
to exist. The Court has not only to prevent in¬ 
justice to the defendants but has also to see that 
no injustice is caused to the plaintiff by depriv¬ 
ing him of his right to bring a suit in a place 
which is allowed to him by law. Where the 
plaintiff institutes a suit in a place where one of 
the defendants resides after obtaining leave to 
sue under S. 20 (b), C. P. Code, the suit cannot 
be transferred to another place where the other 
defendants reside on the ground that no notice 
was given to them before granting leave to sue, 
when there is nothing to show that any grievous 
injustice would be done to them. A.I.R. 1928 
Lah. 183 and 159, 1920 Lah. 381 and 41 A. 381, 
referred to. (Kapur, J.) Bodh Raj v. Lakh- 
mi Dass. 5 D.L.R. (Simla) 231. 

— : - Ss. 24, 141 and O. 40, R. 1—Appli¬ 

cation for transfer of suit to High Court—Notice 
served on defendants—Order for transfer not 
made—Application for appointment of receiver — 
Maintainability in High Court. 

When an application for the transfer of a suit 
to the High Court is made under S. 24, C. P. 
Code, arid notice is ordered, it is in the nature of 
an original proceeding within the meaning of 
S. 141 of the Code and the procedure of the Court 
in regard to suits becomes applicable thereto. O. 
40, R. 1 of the Code will be attracted by S. 141 
to such proceedings and the High Court will have 
power to appoint a receiver before the petition for 
transfer had been served on the defendants. ( Sat - 
yanarayana Rao, J.) Subbarf.ddi v. Narayana- 
swamirfddi. 61 L.W. 596—1948 M. W. N. 
597=(1948 ) 2 M.L.J. 251=A.I.R. 1949 Mad. 
283=4 D.L.R. (Mad.) 65. 

~ 24—Application under, to transfer elec¬ 

tion petition referred to District Judge under S. 
35-C, U. P. District Board Act—Maintainability. 
[See Q.D. 1941-1945, Vol. I, Col. 795.] Ma- 

HESHAWARI PRASAD SlNGH V. RUDRA PRATAP 

Singh. 221 I.C. 542. 

-S. 24 —Case remanded on appeal by High 

Court to the Court of the Subordinate Judge 
which disposed of the suit—Transfer of that suit 
by District Judge to a different Subordinate 
Judge’s Court — Legality. 

On appeal against the dismissal of a suit by 
the Subordinate Judge of Masulipatam, the High 
Court set aside the order of dismissal and re¬ 
manded the suit to the same Court for disposal 
according to law. When the suit was pending in 
that Court after remand, the District Court on 
the application of one of the parties transferred it 
to the Court of another Subordinate Judge. On a 
question as to the legality of the order, 

Held: That the order of the District Judge was 
not without jurisdiction. Different considera- 
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tions may arise if the order of remand on special 
grounds indicates a particular Judge to try a case 
or not to try it, but that was not the case before 
the Court. (Rajamannar, O.C.J. and Satyanara- 
yana Rao, J.) Seshagiri Rao v. Somasundaram- 
ma. I.L.R. (1949) Mad. 94=A. I. R 1949 
Mad. 65=61 L.W. 326=1948 M.W.N. 326=3 
D.L.R. (Mad.) 21=( 1948) 1 M.L.J. 315. 

-S. 24 and Divorce Act (IV of 1869), 

S. 3 —‘District Court' in S. 24, if synonymous 
with the same expression used in the Divorce 
Act. 

It cannot be said that the expression “District 
Court 1 ’ appearing in S. 24 of the C. P. Code, is 
equivalent to the expression “District Court” as 
defind in S. 3 of the Divorce Act. The words 
are not used synonymously. ( Marten, Bhandari 
and Cornelius, JJ.) Geyer v . Geyer. I.L.R. (1947) 
Lah. 867=A.I.R. 1949 Lah. 34 (F.B.). 

7 -S. 24 —Power of High Court—Suit pend¬ 

ing on original side—Transfer to mofussil Court 
—Powers of Bench on appellate side to order— 
Considerations — Convenience — Relevancy. 

. It is beyond dispute that a bench on the appellate 
side of Jhe High Court has power under S. 24, 
C. P. v^ode, to make an order transferring a suit 
pending on the orginal side of the High Court for 
trial to a Court in the mofussil; the Court must, 
however, be satisfied that such a transfer is neces¬ 
sary. The question of convenience is a relevant 
consideration, though not decisive. 39 Mad. 80; 
32 Bom. L.R. 207; 1937 Lah. 389; 13 Bom. 178, 
ref. ( Dixit and Jhagirdar, JJ.) Vaman Vasu- 
deo Chitaley v. Raghunath Ganesh. 51 Bom. 
L.R. 226=A.I.R. 1949 Bom. 263. 

—-——S. 24— Scope-r-Powers of High Court and 
District Judge — “Transfer” and direction to 
transfer—High Court stating that case should be 
tried by another Judge and asking District Judge 
to transfer case to another Judge to be selected 
by him—Lffect of. 

Where the High Court, in an appeal from an 
interlocutory order in a suit, considers that the 
suit should be dealt with by some other subordi¬ 
nate Judge and asks the District Judge to transfer 
the suit to another Subordinate Judge of compe¬ 
tent jurisdiction to be selected by him, it cannot 
be said that it does not amount to an order 
of transfer but only a direction to the District 
Judge to make the transfer. Under S. 24, C. P. 
Code, the High Court and the District Judge 
have concurrent powers of transfer and there is 
no question of the High Court empowering the 
District Judge to make the transfer. The order 
is clearly final so far as the transfer is con¬ 
cerned only the choice of the Subordinate Judge 
being left to the District Judge. ( Reuben and 
Jamuar, JJ.) Satrughan Prasad Singh v. 
Jagdish Prasad Singh. 5 D.L.R. (Pat.) 161. 

-S. 34—Discretion—Interest on cess pen¬ 
dente lite —Award of. See Landlord and ten¬ 
ant—Cess. 12 B.R. 676. 

-S. 34— Discretion — Interest pendente lite 

and future interest—High rate of interest under 
contract—If can be taken into consideration . 

The granting of pendente lite and future inte¬ 
rest is in the discretion of the Court, and the 
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Court may take the high rate of interest into 

consideration in exercising its discretion, though 

no relief can be given in that respect under the 

Usurious Loans Act. 1940 P.W.N. 614, ref. 

{Reuben and Jamuar, ]}.) Gajadhar Marwari 

v. .Baidyanath Mandal. 29 Pat S4S—A T R 
1950 Pat. 379. ^-A.l.K. 

—— 34 T : Discretion—Mortgage suit— Pen- 
V ente , llte and future interest—Rate—Court if 

?090 Za awar r d at o contract rate—Amendment' of 
1929— —Effect of. See C. P. Code, O. 34 R 11 

A.J.R.^ 1950 Pat. 391. 

— -S 34— Interest on unpaid prices for pur - 

chases—Whether can be granted. 

Interest is not payable on unpaid prices for 
purchases, in the absence of a contract to that 
ettect. It would be payable only from the date 
of the suit as compensation if the defendant fails 
to pay on demand or denies his liability (Tri- 
vedi, J.c .) Jethi Lalji Kanji n. Chandhi 
Karson^ Ramji. A.I.R. 1949 Kut. 6. 

— S. 35—Appeal from order for costs— 
When lies. 

It is now settled law that an appeal against 
costs only does he when the costs are awarded 
by a decree, if the order as to costs involves a 
question of principle. (McNair and Gentle JJ.) 

Prokash Krishna v. Radha Madan Gopal SO 
C.W.N. 296. SU 


7- . T S ' 3S —Applicability—Appeal before Dis- 
tnct Judge under S. 4/6-B, Cr. P. Code—Costs 
-^unsdmt.on^Ofaward) C. P. Code, S. 115. 

_ j ® ' 35—Costs Award of — Government 
made party on its own request. [See Q.D. 1941- 

r, A o’c V °>- Col. 1563. J Raghunath 

, , ss ?■ Bhagwan Dass. 222 I.C. 406=1946 
Lah. ( Rul.) 213=A.I.R. 1946 Lah. 6. 

~ Costs of successful party—Dis¬ 

allowance—Party succeeding on technical plea of 
want of proper'notice to quit raised at late stage 
Right to costs. See Appeal—New Plea 
D.L.R. (Mys.) 52. • * 

. S • 35—Costs Particular item—Discre¬ 

tion of Court to allow or not—Subsistence allow¬ 
ance claimed paltry—Not a ground for disallow¬ 
ing it. [See Q.D. 1941-1945, Vol. I, Col. 301.1 

Rameshwar Singh v. Nebilal Mistri 18 

K.P. H6. 

~ S • 35— Costs—Personal decree for — Per- 
*dd,tor Ued 03 le9al representative °f deceased 

A Court of law is at liberty to pass personal 
decree for costs against a person sued as a le^al 
Representative of a deceased debtor and such* a 
decree may be executed against the defendant 
Personally. ( Madeley,, J.) Hajra • Beg am v 
f ahawwar Ali Khan. 1947 O.A. fc f ) 
136=1947 O.W.N. 364=1947 A.W.R (C C * 
136=A.I.R. 1947 Oudh 217. 

‘ S. 35—Costs—Proper order as to, where 
only p ar t 0 f the claim is decreed. 

Where the defendant,-admits only a portion of 
tne claim of the plaintiff and it is decreed, the 

S P ! r -^ rder to pass is t0 decree the Plaintiff’s 
suit With costs to the extent of the claim admit¬ 
ted, and to dismiss with costs his suit as regards 
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suit—Defence of^dpf 6 ^^ C° urt —Dismissal of 
costs. JfVfficL^ ntS Com ™”-One set of 

Ifb'a case ^“dismEsal^fZ ° f u the Court - 
defence of the defendants ^ SUlt Wltl cosls . the 
m °n, one set f s £ mo I e . or less com- 
hhadran, JC) plZ r ^ suffi cient. (Rama- 

A.LR/f^'Ajmer 34. GOPAL * Dam “ass. 
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sary litigation. “ dragged m unneces- 

a public 6 body ^e'gfz mumc^T' We f ° r dra SS in 8 

unnecessary litigftion The r , con ? mittee . in an 
exercise of its Vwer ! i S° Urt . shou,d ln ‘lie 
Plaintiff to pay costs “f dlsc . r 7 10n . direct the 

(•) Model ChstrTs? D h IvA a LB 6 A rT erS RA 

T. 1946 S If 7fc1946 N.L. 

exercise of—Int^rferenT 1 '^ 31111 ^ 6 and lno< le of 
[See Q.D. 194 1945 T n , appea ' aad revision. 

Kameshwar Singh „ V m 1 CoL 803 •] 

R.P. 146. V - N£bii - al Mistri. 18 

wrongly’in Sm^ff Cause‘TT n 7 P T aint Presented 
for presentation to nmn ^ < 7 r Order returning 
Court trying suit win Per > ^ ourt —Direction that 
Propriety. O D Toaf as to costs - 

804.] GopaLakTishnavIT I945 ’c Vo! - 1 CoL 
1946 Mad. (RuL) 22 W SuBBA Naidu - 

presentation ^tlZlZlf 1 ct p n p loint returned for 

will be costs i™ P caZ>Sp rl -°: der “ cost * 

not re-presented _ Suit h. Power ., \° ”! a ^ e — Plaint 

recover costs—Competency. U ’° u d ~ be defendant to 


827 


828 


THE QUINQUENNIAL DIGEST, 1946—1950. 


C. P. CODE (1908), S. 35. 

Where a Court returns a plaint for presenta¬ 
tion to the proper Court, the suit being beyond its 
pecuniary jurisdiction, it has no jurisdiction to 
make an order respecting costs to the effect that 
“costs will he costs in the cause’ . When the 
plaint is not again re-presented, it is not open to 
the defendant in the prior plaint to institute a 
suit against the plaintiff for recovery of the costs 
provided for in the order returning the plaint. 
(Ho r will /.) Kan ka nadi Baidale Garadi 
Bhandakam v. Thaniappa. 1946 M.W.N. 74 
(2)=A.I.R. 1946 Mad. 345. 

_S. 35 —Liability for costs—Non-parties— 

Successful parties—If can be ordered to pay cost. 

A person who is not a party hut who has been 
guilty of abuse of the process of the Court can be 
ordered to pay the costs. When in a suit or 
proceeding, a person who is not a prty but uses the 
name of a man of straw as a plaintiff or uses the 
name of another as a blind for himself, such con¬ 
duct is an abuse of the process of the Court and 
that person can be ordered to pay the costs which, 
ordinarily, would be awarded against the person 
whose name has been used as a party. An order 
for costs can also be made in a proper case against 
a person in whose favour a decree is passed (e.g.) 
a defendant against whom the suit is dismissed. 
When such party is one of two persons by whom, 
in fact, the proceedings were instituted, if the 
circumstances justify an order for costs being 
made against both these persons, the incident that 
one of them is a party cannot prevent an order 
being made against him when, had he not been a 
party, such order would be made. ( McNair and 
Gentle, JJ.) Prokash Krishna v. Radha Madan 
Gopal. 50 C.W.N. 296. 

- S. 35 —Power of Civil Court acting under 

S. 476, Cr. P. Code, to award costs. See Cr. 
P. Code, S. 476. 12 B.R. 614. 

-S. 35 —Suit instituted by some of defen¬ 
dants in name of another as plaintiff—Suit un¬ 
successful—Proper order as to costs. 

Where some of the defendants in substance and 
in fact are the plaintiffs and have used the name 
of the wife of one of them as plaintiff for the 
institution of the suit against themselves and the 
other defendants, they and not the nominal plain¬ 
tiff should be made liable for costs in the event 
of the suit being unsuccessful. ( Gentle , J.) 
Sree Sree Sreedhar Jew v. Kanta Mohan. 50 
C.W.N. 14—A.I.R. 1947 Cal. 213-81 C.L.T. 
167. 

-S. 35-A — Compensatory costs—If can be 

ordered merely on the basis of past activities of 
plaintiff and. his propensity to file suits for get¬ 
ting properties. 

The past activities of the plaintiff in filing suits 
and his propensity to file suits for getting pro¬ 
perties should not be taken into consideration for 
the purpose of awarding compensatory costs 
against him. A suit involving arguable and com¬ 
plicated questions of fact and law cannot be held 
to be “frivolous and vexatious” to warrant the 
awarding of compensatory costs. (Subba Rao 
and Fanchapakesa Ayyar, JJ.) Kotturuswami 
v. Virawa. 62 L.W. 752= (1940) 2 M.L.J. 
582. 


C. P. CODE (1908), S. 38. 

-S. 35-A —Compensatory costs — Condi¬ 
tions necessary for awarding—Exercise of dis¬ 
cretion—Interference by revisional Court. 

Before awarding compensatory costs under 
S. 35-A, C. P. Code, the Court has to satisfy 
itself that the claim was false or vexatious to the 
knowledge of the plaintiff, that the interests of 
justice require compensatory costs to, be awarded,, 
and that the defendant had put forward his objec¬ 
tion that the suit was false or vexatious at the 
earliest opportunity. 

Compensatory costs should be awarded with 
some caution; but a revisional Court would be 
reluctant to interfere with the exercise of any 
discretion by the lower Court regarding costs,, 
unless it has proceeded on some perverse or at 
any rate some wrong considerations, or has dis¬ 
regarded the ordinary rules of law relating to- 
the awarding of costs. ( Horwill, J.) Bharad- 
rajulu v. Lakshminarayana. 63 L.W. 57= • 
1950 M.W.N. 41 (2)=( 1949) 2 M.L.J. 744. 

-S. 35-A —Costs awardable under—Nature 

of. 

Costs which can be awarded under S. 35-A,. 
C. P. Code, are compensatory and not penal. 

( Kaul , J.) Gaya Prashad Shastri v. Ram Ji 
Lal. I.L.R. (1949) All. 135. 

-S. 36— Order in contempt proceedings — 

If executable under. 

An order of the High Court in contempt pro¬ 
ceedings is an order within the meaning of S. 2 
(14), C. P. Code, and can be executed under 
S. 36, C. P. Code. 59 B. 10, foil. ( Majum - 
dar, J.) Onkermull Jalan v. Padampat Sin- 
ghania. I.L.R. (1949) 1 Cal. 355=53 C.W- 
N. 310. 

-Ss. 37 and 38—“Court which has ceased 

to exist or to have jurisdiction to execute it”— 
Meaning of—Transfer of jurisdiction after decree 
—Execution—Jurisdiction of new Court to enter¬ 
tain application to execute decree. [See Q.D. 
1941-1945, Vol. I, Col. 807.] Narain Das v. 
Saindad. 18 R.S. 62. 

-S. 37 —Decree passed by predecessor 

Presiding over—Court for amount exceeding suc¬ 
cessor's pecuniary jurisdiction — Jurisdiction to- 
execute decree. 

A decree for over Rs. 1,000 passed by a Court 
which was presided over by an officer who had 
pecuniary jurisdiction to try suits valued up to 
Rs. 2,000, can be executed by the same Court at 
a time when it is presided over by an officer 
having jurisdiction to try suits valued up to* 
Rs. 1,000 only. 37 C.W.N. 679, foil. ( Thadani, 
C.J. and Ram Labhaya, /.) Suryanarayak 
v. Makes war Keot. A. I.R. 1950 Assam 115. 

-S. 38— Scope. 

The words of S. 38. C. P. Code, do not war¬ 
rant the construction that at one and the same 
time execution proceedings can be carried* on in 
both the Courts. V 

Hence when a decree has been transferred to* 
another Court for execution and has not been re¬ 
turned to that Court with a certificate of non¬ 
satisfaction, the Court passing the decree cannot 
entertain another application for the execution of 
the decree, because it is not the proper Court- 
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(Abdul Hakim Khan, J.) Ramchandra Rao v 
Ram Prasad. A.I.R. 1950 M.B. 120. 

—— S. 38— Simultaneous execution — Permissi- 
bihty. 

Simultaneous execution of a decree is permissi¬ 
ble. Where as a matter of fact the decree-holder 
proceeds with the second application for execution 
of the decree filed by him while his first applica¬ 
tion was pending after getting the latter applica¬ 
tion struck off, the contention that the second ap¬ 
plication for execution is incompetent has no 
substance. 53 B. 844 and A.I.R. 1936 All. 655 
referred to. 1940 A.M L.J. 129, dist. (Alma 
Charan, J.C.) Bhura Lal v. Sultan Singh. 
4D.L.R. (A. & M.) 86 =A.I.R. 1950 Ajmer 3. 

"Z - s - $9—Jurisdiction—Decree of higher 

tourt attached in execution of decree of Court 
of lower grade—Transfer to latter—Jurisdiction 
of latter to execute decree of value exceedinq its 
own pecuniary jurisdiction. 

It is not correct to hold that the Court to which 
a decree is transferred for execution cannot exe¬ 
cute the transferred decree if the decretal sum 
be a sum which exceeds the jurisdiction of the 
Court to which the decree is transferred. Where 
a decree of a superior Court is attached in execu¬ 
tion of decree against the holder thereof passed 
by a Court of lowergrade though the decretal sum 
of the attached decree exceeds the pecuniary 
jurisdiction of the Court which gets that decree 
attached and to which it is transferred the decree 
m execution of which the attached decree is to 
be executed, being within the jurisdiction of the 
Court to which it is transferred, that Court has 
jurisdiction and is competent to execute it. The 
transferee Court is executing that decree not on 
behalf of the holder thereof or for the full amount, 
but on behalf of the holder of the decree of its 
own and to the extent of its own pecuniary juris¬ 
diction. It matters not, therefore, that the 
transferred decree exceeds in value the pecuniary 
jurisdiction of the transferee (executing) Court, 
because the decree is not to be executed in full; 
but only in substitution of the executing Court’s 
own decree and to the limit of its jurisdiction. 
{Davis, C.J. ) Shivalomal v. Bholashah 
I.L.R. (1945) Kar. 445=225 I.C. 472=A I r’ 
1946 Sind 103. 

--—S. 39—Transfer of decree by Court to 

Registrar of Co-operative Societies—Necessity. 
See Madras Co-operative Societies Act (VI of 
1932), S. 57-A. (1949) 2 M.L.J. 682. 

--Ss. 39 and 21 —Transfer of decree for 

execution—Attachment of property in execution 
by transferee Court—Reinoval of that property 
from the jurisdiction of the transfere Court to 
another Court—Jurisdiction of the former Court 
to order sale of that property thereafter — Sale, 
when held, if a nullity—Objection to jurisdiction 
not raised by judgment-debtor—Right of other 
creditors of the same judgment-debtor to proceed 
against that property. 

Where a Court which passes a money decree 
transfers that decree to another Court for exe¬ 
cution and in an execution petition for attach¬ 
ment and sale of immovable property belonging 
to the judgment-debtor situate within the terri- 
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_S. 41— Certificate of non-satisfaction sent 

by transferee Court—Copy of decree not returned 
—Effect on jurisdiction of transferee Court — 
Subsequent order for sale by siich Court- 
Validity. 

If a certificate of non-satisfaction under S. 41, 
C. P. Code, is sent by the transferee Court to 
the Court which passed the decree, that deprives 
the transferee Court of jurisdiction, whether the 
certificate should or should not in the circum¬ 
stances have been sent. 

Once a certificate of non-satisfaction has been 
sent, the transferee Court ceases to have juris¬ 
diction, though it might have failed to return die 
copy of the decree sent to it. 

The transferee Court has, therefore, no juris¬ 
diction to entertain a second application for exe¬ 
cution after it has sent the notice of non-satis¬ 
faction, and orders passed by it thereon are 
wholly null and void and can have no effect either 
as an estoppel or by way of res judicata or 1 
otherwise. Consequently an order for sale passed 
by the transferee Court in the second execution 
case is wholly ineffective and must be set aside. 

(Harries , C J. and Sarkar, J .) Benoy Krishna 
Mukerjee v. Mohanlal Goenka. A.I.R. 1950 
Cal. 287. 

-S. 41— Court transferring decree to an¬ 
other Court for execution—Jurisdiction to appoint 
receiver to realise decree. 

A Court transferring a decree for execution to 
another Court does not lose all jurisdiction in 
connection with the case. The transferor Court 
still retains jurisdiction to pass necessary orders. 

It has jurisdiction to appoint a receiver to realise 
the decree. ( Meredith and Ray, 77.) Darsan 
Singh v. Baldeo Das. 25 Pat. 145=1946 Pat. 
(Rul.) 171=223 I.C. 251=12 B.R. 361=A.I. 
R. 1946 Pat. 365. 

-S. 41—/ ; orm of certificate. 

There is no particular form of certificate prescri¬ 
bed in S. 41, C. P. Code; if an intimation is 
sent that the execution case is dismissed as infruc- 
tuous, that is sufficient compliance with S. 41, C. 
P. Code. ( Meredith and Ray, 77.) Darsan 
Singh v. Baldeo Das. 25 Pat. 145=1946 Pat. 
(Rul.) 171=223 I.C. 251=12 B.R. 361=A.I.R. 
1946 Pat. 365. 

--Ss. 41 and 48— Transfer of decree to 

another Court—Application to Court which passed 
decree for an order re-transferring it — Step-in¬ 
aid of execution—Substantive application for exe¬ 
cution — Forum. 

An application may always be made to the 
Court which passed the decree for an order re¬ 
transferring it if it has been transferred else¬ 
where and such an application is a step-in-aid of 
execution and prevents limitation running against 
the decree-holder. But a Court to which a de¬ 
cree is sent for execution is the only Court which 
has seisin of the execution proceedings, and it re¬ 
tains its jurisdiction to execute the decree till it 
certifies under S. 41 of the C. P. Code, to the 
Court which passed the decree, the fact of execu¬ 
tion, or if it fails to execute the decree, the cir¬ 
cumstances attending such failure. In such a case 
the Court which passed the decree has no juris- 
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diction to entertain an execution application unless 
concurrent execution had been ordered or proceed¬ 
ings in the Court to which the decree was sent, had 
been stayed for the purpose of executing the de¬ 
cree in the former Court. ( Horwill and Bell, 
77.) Nagi Reddi v. Kotammal. I.L.R. (1948) 
Mad. 117=60 LAV. 130=1947 M.W.N. 165= 
A.I.R. 1947 Mad. 431=(1947) 1 M.L.J. 156. 

--—Ss. 42 and 44— Applicability — Decree of 

Native State—Execution in British Indian Court- 
Law applicable. 

When a decree of the Courts in Jaipur State 
have to be executed in British India it is S. 44 of 
the C. P. Code and not S. 42 that applies. Such 
decrees are executable in Oudh as if they were 
passed by British Indian Courts. 

But as it is well settled that in matters of pro¬ 
cedure it is the lex fori that applies and as the 
term “procedure” has to be taken in its widest 
sense and would include “limitation of an action or 
other proceeding”, the execution application would 
have to be dealt with according to the law of limi¬ 
tation in regard to execution of decrees in foree 
in British India. The fact that a certificate was 
issued by the Court of the State that the amount 
due under the decree was still unrealised, cannot 
be taken as binding on the British Indian Court 
on the question of the decree being within time for 
execution according to the law of British India. 
(Kaul and Kidwai, 77.) Amar Nath v. Narain 
Das. 22 Luck. 353=230 I.C. 440=1947 O.W.N. 
267=1947 O.A. (C.C.) 185=1947 A.W.R. (C. 
C.) 185=A.I.R. 1947 Oudh 206. 

-S. 42 —Power of transferee Court- 

Decree becoming unenforceable. 

It is open 'to the transferee Court to take 
into account later happenings. If the decree 
becomes unenforceable, the transferee Court ran 
take that fact into account and pass orders which 
it considers fit. 4 R. 562, referred to. 
(H idayatullah and Kaushalendrarao, JJ.) 
Kundanbai v. Satnarayan. I.L.R. (1915) 
Nag. 491=1950 N.L.J. 281. 

-S. 42— Poiocrs of transferee Court in 

execution — O. 21, Rr. 16, 50 and 53— Effect of. 

S. 42, C. P. Code, is co-extensive and must 
be read, with O. 21, R. 53, C. P. Code. When 
once a decree is transferred for execution to an¬ 
other Court, the latter Court executing the decree 
has the same powers for the purpose of executing 
the decree as if the decree has been passed by it¬ 
self. The wordings in Rr. 16, 50 and 53 of O. 
21, C. P. Code, cannot make any difference in the 
matter. ( Nagarkar, 7.C.) Madan Mohan v. 
Mohan Lai.. 3 D.L.R. (A.M.) 47. 

--S. 42—Transferee Court having seisin of 

execution—Application made to Court passing 
decree—Effect. See Limitation Act, Art. 182 
(5)— Final order. (1948) 1 M.L.J. 350. I.L. 
R. (1950) Nag. 491=1950 N.L.J. 281. 

-S. 44 —Decree passed by Munsifs 

Court in Travancore State — Transfer to Presi¬ 
dency Small Cause Court, Madras, for execution 
—Jurisdiction of Small Cause Court to execute. 

S. 44 , C. P. Code, is not one of the sections 
included in S. 8, C. P. Code, nor has S. 44, 
C. P. Code, been made applicable to the Presi- 
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dency Small Cause Court Ac Q aa 

c ° urts to “ a siof 

cable to the"?. Sta i 6s ha | not been m ade appli¬ 
cable to the Presidency Small Cause Court that 

Court has no jurisdiction to execute a decree 

passed by a Munsif’s Court in Travancore and 

ks: % 9 p ^r M s Lf fr It 

CHETOA R W l d ' Sm SWa T’ J ) SubramaVi/m 
?9™1950)' 2ML J A 4^ YAR - ' 19S ° M ' W ' N ' 

c 7~ S t , 4 ^- A —Applicability and requirements. 

146. (1946)T'm.L J. I 32 6 AND SS - M ' A AND 

=7~ S 4- * S — De r Cree pass , ed b y Court outside 
Kutch—transfer for execution to Kutch—C u 

Code—Application to Kutch. 

A decree of a Court outside Kutch can be trans- 

1040 - t0 K “ tch for .^cbtion after 1st August, 

1949, since the provisions of the C. P. Code are 

applicable to Kutch and as Kutch is to be ad¬ 
ministered as a Chief Commissioner’s Province 
from that date. ( Trivedi, J.C.) Khusalchand 
IMmji v. Vishanji Hansraj. A.I.R. 1950 Kut. 

S 47 — Appeal-Alteration of decree into 
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. ~ of aecra 

instalment decree under O. 20, R. 11 (2). 

An order converting a decree into an instal- 
ment decree under O 20, R. 11 (2), C. P. Code, 
falls within S. 47, C. P. Code. As the order 
is appealable, no revision lies. ( Harries , CT) 

Bhose v - Sahadabia Kumarin. 

52 C.W.N. 440. 

—--f • 47 and o. 21, R. 90—Appeal—AppH- 

cation for setting aside sale—Appeal by stranger 
auction-pur chaser—-If com petent. 

An appeal by a stranger auction-purchaser 
against an order passed on an application for 
setting aside sale under O. 21, R. 90 and S. 47, 
P. Code, is incompetent, as he was not, a' 
party to the suit. (Das, /.) Kali Charan 
Ciiattsrjee: v. Balai Krishna Ghosh. 83 C.L. 

J • , 

S. 47— Appeal — Attachment—Objection by 
judgment-debtor—Order allowing — Appeal—O 
ft. 58— Applicability. * 

An objection filed by a judgment-debtor and 
jot by a third party, to an attachment of property 
falls under S. 47, and the order allowing the ob¬ 
jections being one under S. 47 is appealable. O. 
21, R. 58 does not apply to such a case. (G. N. 
Das and B. K. Guha, JJ.) Province of West 
Bengal v. Bholanath Sen. 85 C.L.T. 105=A. 
I.R. 1950 Cal. 174=5 D.L.R. (Cal.) 18. 

77-S. 47— Appeal—Claim by legal representa¬ 

tive of deceased judgment-debtor claiming pro¬ 
perty as own—Order on—Appeal—Revision- 
Competency — O. 21, R. 58. 

A claim to attached property preferred by the 
legal representative of the deceased judgment- 
aebtor, on the ground that the property belongs to 
her in her own right, falls under S. 47, C. P. 
Code, and not under O. 21, R. 58, and hence 
the order on the claim is open to appeal and a 
revision is not the proper remedy. The fact that 
the claim is preferred not after decree only but 
even before in proceedings for attachment before 

Q- D .—53 


c. P. CODE (1908), s. 47 . 

mITt T n °f ■ alt f r the Position. A.I R 

, . .. 8 - 47— Appeal — Competency — Order 
objection to preparation of final decree 

An objection to the passing of a final decree 
by a creditor who had attached the prelimir?rv 
decree is not an objection under S 47 C P 

?° d f- re ' at ‘" g }° execution, discharge or satiV 
faction of the decree and an order rejiectino- suc h 
objection will not be open to anneal rtr •/ 
Chandra and Chandiramani, JJ .) Bhuru Mat 
v. Makhan Lal. 5 D.L.R. (All.) 256 

, • 47 appeal Competency—Order re¬ 
fusing to stay execution. C 

fn „ r n , appeaI Iies against an order of the lower 
* refusm g to stay execution. ( Horwill l ) 

777= 6 Tl.V- 7 V 95=Cl S R H 19i9 948 M-, W: N ' 

(1948) 2 M.L.J. 421. I,R ' 1949 Mad ‘ 196= 

R SR—ri ^I~~^ p - pe f l ~ Decision under 0 21 * 

MuL^cLl/tr^T 0 ' pendin ° ‘M* 

Where after ? , becomin P. hu representative. 

21 R 58 C P C r? pet ' tlon is filed un <ier O. 

decision C “? rj '» « 

GbLh A S, I ft-S "r j Y "t 

&?=£:"• uU R 5‘i. 2 ?Sj 


-s. 


Purchaser a^laU^ufffeJtpf! 9 .^ pr °/ e,t y~ 

ns, -j ttxxzsfc ? 

passed „„ , he „ on |, gc is V. to ap«al "7 
dispute between such purchaser anrl ^ 

?%Y e % b0l r d ? r falls under s - 47 c T Code' 
(Sharif, /.) Sain Ditta Mal V; Rtima o 

and Sons 2^6 T C tAA_ icia* V , ULA £ r Ram 

4S4=A.I.R. lUiah.'S 1946 Lah - (Rul ) 

~d^Tefre^crTe- 

Order on-IpS YepreSenMive l ° execution- 

judgment-debtor ega rhaU ePreSenta i! lve of a deceased 
final decree ? tt, h ' lenges the . validity of the 

that the iudsrment a ?. ort ^ a ^ e suit on the ground 

decree was ^ rt ? t0r had died before thc fina I 
cutaMe the K-? ? nd contends that it is not exe- 

aoMal lie?f Objfectl0n falIs under S. 47 and an 
P L T ?4n f "1 M ?£ der on such objection. 4 

Bharat?P rel ‘ (Shearer and Reuben, JJ.) 

1950 ^t 2^° V JAMUNA DeVI - A.I.R ; 
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_s. 47 — Appeal—Objection as to who are 

legal representatives of deceased judgment-debtor 
—Derision on — Appeal. 

A question between the parties as to who are 
the legal representatives of a deceased judgment- 
debtor falls within the purview of S. 47, C. P. 
Code, which enjoins the executing Court to de¬ 
cide the question of whether certain persons al¬ 
leged to be the legal representatives of a deceased 
judgment-debtor are really the persons who can 
be substituted as the legal representatives of the 
deceased judgment-debtor. The question can 
properly be decided on an objection under S. 47, 
and the order on the objection is therefore ap¬ 
pealable. ( Sinha and Malxabir Prasad , JJ.) 

Rehi Damodar v. Sone Basant. 27 Pat. 848. 
-S. 47—Appeal—Order allowing applica¬ 
tion for refund of deposit made under S. 168-A 
(1) ( b ) of B. T. Act. See B. T. Act, S. 168-A 
(1) (b). 51 C.W.N. 286. 

-S. 47— Appeal—Order for costs passed in 

favour of Commissioner of partition—Order of 
dismissal of application for execution of that 
order—If appealable. 

No appeal lies from an order dismissing an ap¬ 
plication by a Commissioner of partition for exe¬ 
cution of an order for costs passed in his favour. 
The proceedings for execution of the order in 
question do not come under S. 47, C. P. Code, 
as a question relating to execution, discharge or 
satisfaction of a decree does not arise in this case. 
Further this question does not arise between the 
parties to the suit. ( Nasim Ali, Ag. C.J. and 
Hindley, J.) Dharanidhar Ghose v. Phani 
Bhusan Mukherji. I.L.R. (1946) 2 Cal. 
444=82 C.L.J. 152=A.T.R. 1947 Cal. 18=228 
I.C. 584=50 C.W.N. 837. 

-S. 47—Appeal—Order refusing to amend 

decree under U. P. Debt Redemption Act, S. 8. 
See U. P. Debt Redemption Act, S. 8. 225 
I.C. 382. 

-S. 47—Appeal—Order refusing to amend 

decree under S. 8, U. P. Debt Redemption Act. 
See U. P. Debt Redemption Act (XIII of 
1940), S. 8 and C. P. Code (V of 1908), 
S. 47. 5 D.L.R. (All.) 353 (F.B.). 

-S. 47— Appeal — Order restoring possession 

under S. 37-A (8) of Bengal Agriculturists Deb¬ 
tors Act. 

An appeal lies from an order of restoration of 
possession after setting aside the sale under S. 
37-A (8) of the Bengal Agriculturists Debtors’ 
Act, as the matter relates to execution of the 
decree and comes, therefore, within the scope of 
S. 47, C. P. Code. (Akram , J.) Bonamai.i 

PrAMANTK V. R AD H A GOBI N DA GlIOSII. A. I. R. 

1947 Cal. 388. 

-S. 47— Appeal — Order under O. 21, R. 

93, C. P. Code, calling upon Nazir to refund com¬ 
mission received on sale proceeds deposited by 
purchaser—A pplieability. 

The Nazir who is an. officer of the Court con¬ 
ducting the sale is in no sense a party to the case; 
and an order calling upon him to refund the com¬ 
mission received by him out of the sale proceeds, 
under O. 21, R. 93, C. P. Code, as a result of 
the sale being set aside, cannot be regarded as 


C. P. CODE (1908), S. 47. 

relating to the execution, discharge or satisfac¬ 
tion of the decree, and does not fall under S. 47, 

C. P. Code. Such an order under O. 21, R. 93 
is not consequently appealable as a decree or as 
an order. ( Ram Labhaya, J.C.) Guman Mal 
v. Pahlad Das. 4 D.L.R. (A.M.) 24=A. 

I. R. 1949 Ajper 47=1949 A.M.L.J. 1. 

-S. 47—Appeal—Orissa Money-Lenders 

Act—Application under Ss. 11 and 13—Order on 
—Appealability. See Orissa Money-Lenders 
Act, Ss. 11 and 13. 12 Cut.L.T. 85. 

-S. 47— Appeal—Question between rival 

decree-holders , affecting judgment-debtor — Deci¬ 
sion , if appealable. 

A decision of a question between rival decree- 
holders which affects the judgment-debtor, falls 
within S. 47, C. P. Code, and is appealable. 

(Manohar Lall and Mukharji, JJ.) Rai Kumar 
Singh v. Abhai Kumar Singh. A.I.R. 1948 
Pat. 362. 

-S. 47— Appeal—Right of auction-purchaser. 

The question of appealability of the order, 
which amounts to a decree, being an order under 
S. 47, Civil Procedure Code, is not affected by the 
fact that the appeal is lodged by the auction- 
purchaser, assuming that he is not only not a 
party to the suit but is not a representative of 
either of the parties. It is always to be examin¬ 
ed whether the question at issue is one which 
relates to execution, discharge or satisfaction of 
the decree arising as between parties to the suit 
or their representatives. As soon as this 
condition is satisfied, the fact that any person 
other than the party has also been impleaded does 
not change its nature and character. If the 
auction-purchaser has any right to prefer an 
appeal against an order under S. 47, it is because 
he has been impleaded as a party to the proceed¬ 
ing and the order passed therein binds him. His 
right of appeal arises because he is made bound 
by the decree. 19 C. 683 (P.C.) and 41 M. 403 
(P.C.), referred to. (Ray, C.J. and Panigrahi, 

J. ) Muralidhar Bhattar v. Mahendranath 

Das. I.L.R. (1949) Cut. 269=A.I.R. 1949 

Orissa 73. 

-S. 47— Appeal—Scheme decree— Budget 

framed according to directions—Objections to cer¬ 
tain items—Order rejecting — Appeal — Revision. 

An order dismissing an application objecting to 
certain items of a budget framed in accordance 
with the directions contained in the scheme of a 
temple, which gave power to the Court to hear 
such matters, is not a decree; nor is it an order 
falling under S. 47, C. P. Code, and hence no 

appeal lies from such order. 

A revision application does not also lie under 
S. 115, C. P. Code, because the Court under the 
scheme has jurisdiction to hear such matters. 
(Macklin and Bavdekar, JJ.) Baldevdas Val- 
labhdas v. Devendra Prasad. 49 Bom. L. R* 
306=A.I.R. 1947 Bom. 462. 

—-S. 47 and T. P. Act (IV of 1882), 

S. 52 —.Applicability of S. 47—Appellant's pur¬ 
chase pendente lite respondent's mortgage suit 
Appellant and respondent representatives of com¬ 
mon judgment-debtor—Principle of lis pendens if 
operates. 
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The respondent filed a suit against one M on 
the foot of a mortgage and in execution of the 
decree obtained by him brought the property to 
sale and purchased it himself. He then applied 

? ^ ourt f° r delivery of possession and im¬ 
pleaded as party to the application, the appel- 
lant, who pending the disposal of the respondent’s 
suit had purchased the property in a Court sale 

Jw X il CUtl ° n ag 5 mS J M ' . Th ® a PPellant contended 
that the respondent s application under S 47 C 

P. Code, was not maintainable, as both he’and 

S 8 s« s rs„ denv ' d ,Me (r “ 

JM d l wha ‘ ever . th e merits of that contention 
might have been, it could not be urged by the 

appellant m the circumstances of this case, where 
he purchased the property pending disposal of the 
mortgage suit; even though the transfer was not 
a voluntary one the principle of S. 52 of the 
* • Act applied. (Satyanarayana Rao J) 
oUBBA Rao V. Venkataseshacharlu. 61 * T 
W. 535—1948 M.W.N. 577= (1948) 2 M L T 
128=A.I.R. 1949 Mad. 207. 

- -S. 47 —Applicability—Application by judg¬ 
ment-debtor to set aside execution sale on ground 
of want of jurisdiction—Application made after 
confirmation of sale—If maintainable. [See O 
D. 1941-1945, Vol. I, Col. 822.] Sarat Chan^ 
dra Gayan v. Port Canning and Land Improve¬ 
ment Co., Ltd. 224 I.C. 335=1946 Cal. (Rul.) 
237=A.I.R. 1946 Cal. 45. 


•S. 47— Applicability-Application under 

TP 00 /■/ 1 n /-/ -C * • i. __i • 


O. 21, R. 90, disposed of upon compromise _ 

Judgment-debtor complying with its terms— 
Order rejecting application by decree-holder for 
relief—Second appeal. 

Where an application under O. 21, R. 90, C. 

P. Code, for setting aside a sale was disposed of 
upon compromise and the decree-holder made an 
application purporting to be one under S. 47, 
C. P. Code, claiming that as the terms of the 
compromise had not been fulfilled by the judg¬ 
ment-debtor there should be a declaration that the 
sale stands good, an order rejecting that appli¬ 
cation is not one under O. 21, R. 92, C. P. Code, 
but is one under S. 47, C. P. Code, which is 
unaffected by the provisions of S. 104, C. P. 
Code. That being so, a second appeal lies from 
me order. (Sen, J.) Ram Kalpa Kundu v. 
Kasi Nath Datta. A.I.R. 1950 Cal 582= 
54 C.W.N. 690. 


838 

C. P. CODE (1908), S. 47. 

An application for compensation under S. 47 C 
P. Code, cannot he as it is not a question relat- 

decree 1 1SC £ arge ° r satisfactio11 of the 

aecree. K$eth, J.) Panchoo Tolaha v Mown 

*“ ’IMWSO W.N 316= 

Execution—Objection to attachment—Plea that at 

tached. property belongs to deity of mutt and not 
R. d “ eased -° rd ‘ r -APPeal-C. P. Code, O. 21, 

Where a judgment-debtor in a decree which 
is confined to the assets of a deceased person hi 
his hands, objects in execution to the attachment 
and sale of certain properties on the ground that 
the attached properties are not the properties of 

l de^ e o/ d bUt f/ 6 hdd by ilim as marfatdar of 

falls not IdeTt: 47 C% ^odA 
O. 21, R. 60, and no’ appeal lies ’ An orde" 
allowmg such appeal would be without jurbdic- 

my of 

? ere 3 dispute is clearly one relating to the 
fl of Property sold, it cannot be Lid that 
or , blch r el ates to the execution, discharge 

C p Co ? °a 3 deCr , ee falIin S unde r S. 47, 

barred' C fr’h?f ™ Sach r a separate suit is net 

. (Chandiramam, /.) Bhagwati Saran 

v - Gargi Din. A.I.R. 1950 All. 186. 

Ss. 47 and 145 


•S. 47-—Applicability—“Between the par¬ 
ties to the suit”—Interpretation—Conflict in the 
suit—Necessity—Defendant's sailing together and 
supporting each other—Conflict in execution—Ap¬ 
peal—Maintainability. [See Q.D. 1941_I 945 t 

Vol. I, Col. 822.] Bagyalakshmi Ammal v. 
Bappu Aiyar. I.L.R. (1940) Mad. 640=223 I. 
C. 325=1946 Mad. (Rul.) 109=A.I.R. 1946 

Mad. 90. 

-S. 47— Applicability — Compensation for 
excessive or wrongful execution. 

Where in execution of a decree for possession 
of land, the building on it is demolished, the 
remedy of the judgment-debtor for compensation 
is by way a separate suit for the wrong committed. 


& 1 ~ 7S 

holder getting possession—Movables found in house 
made over by process-server to decree-holder 

o f ^posses si on 6 n f C h* * ° n “V warrant for delivery 
P°f® ess . 101 } °f house, the process-server breaks 

aSTVr 6 0ck o£ the house which was locked ud 
and delivers possession to the decree-holder and 

also makes over to him certain items of movable 

HtwTL f ? Und herein without taking any secu¬ 
rity bond from him, there being also no warrant 
or process for attachment of the movables 

application by the j.udgment-debtor for return of 
the movabRs from the decree-holder to the exe- 

r a g j C ° Urt ls not main tainable. S 47 C P 
Code, does not apply as the matter does not relate 
to execution, discharge or satisfaction fi! 

as C there n0r d ° eS tbe appIication lie under S 145° 

eLtrosTmLnTL^e^l^rto 1 thl 5* ~ 

by S a re rogulaT h s e u> eme , dy °L the i«^-<feb£r X 

dismissed as ■ 14 on y ‘ Where the application is 
SsTconfirmed COmpete . nt ’ and such dismissal is 
not maS d ° n a ?- PCa !’ tbe judgment-debtor can- 
Court Tf v" app,lca t Ion in revision to the High 
under S 47 ** content ^ on ^at the matter falls • 

appeal and ' S f correct ’ the remedy is a second 
20 NT T therefore no revision lies. 23 M. 55; 

Dist^LL % i 2 ° r? LJ ’ 93: (19IS) Pat - 208 , 

4 D L R 7w 9 7.) Niyazbi v. Amdumiyan. 

4 U.L.R. (Nag.) 47 c=A.I.R. 1949 Nag. 375. 
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-S. 47— Applicability — Garnishee not a party 

to the suit. 

A garnishee who was not a party to the suit in 
which the decree was obtained and in execution 
of which attachment is sought of money in the 
hands of the garnishee, would not come within 
S. 47, C. P. Code. (Sinlta and Wanchoo, JJ.) 
Kaii.ash Nath v. [oti Prasad. I.L.R. (1948) 
All. 207=(1948) A.W.R. (H.C.) 51 (2) = 
1948 O.A. (H.C.) 51 (2)=A.I.R. 1948 A. 
307=1948 A.L.T. 103=1948 A.LAV. 153. 

-S. 47—Applicability—Order setting aside 

sale in execution of rent decree under the Estates 
Land Act. See Madras Estates Land Act (I 
of 1908), Ss. 131 and 132. (1946) 2 M.L.J. 

476. 

- S. 47—Applicability—Order passed in 

execution under the Madras blouse Rent Control 
Order, 1941—Appealability. See Madras' House 
Rent Control Order (1941), S. 7-A (2-A). 
(1946) 2 M.L.J. 368. # 

-S. 47— Applicability—Proceedings in en¬ 
forcement of award—Validity of such proceed¬ 
ings—If can be questioned in separate suit. 

Proceedings arising out of an award and the 
enforcement of an award under the Co-operative 
Societies Act are not covered by S. 47, C. P. 
Code, and the section is no bar to questions relat¬ 
ing to the validity of those proceedings being 
raised in a separate suit. ( Ormond, J.) Matiar 
Rahaman Khan v. Raisuddin Mia. 2 D.R. ; 
256. 

-S. 47 and O. 21, R. 90— Applicability- 

Purchase by decree-holder—Balance of sale price 
not deposited—Effect on sale—Application to 
avoid sale — Limitation. 

Where a decree-holder purchaser does not de¬ 
posit the balance sale price due.by him in respect 
of sale to him, the sale is void even though it may 
be confirmed by the Court. In such a case an 
application to avoid the sale is governed not by 
O. 21, R. 90, C. P. Code, but by S. 47, and the 
30 days’ limitation does no* apply. 72 C.L.J. 
129, rel. on. (K. C. Chunder, J.) Necharuddi 
Safui v. Ayad Ai.i. 5 D.L.R. (Cal.) 11. 

* 7 " S. 47— Applicability — Representative — 

Mortgage-decree — Execution — Auction-purchaser 
If a representative of decree-holder — Exe¬ 
cution sale of property of extent in excess of that 
directed by decree—If void—Suit to recover pos¬ 
session of excess area sold—If barred — 0. 21, 
R. 92— Limitation Act, Arts. 12 and 142. 

The plaintiff who was the owner of a half 
share in a survey number mortgaged it to defen¬ 
dant No. 2 in 1917. In 1921, a suit was brought 
to enforce that mortgage and a decree was obtain¬ 
ed for sale of that half share. In 1921, plaintiff 
became the owner of the other half share also. 
In 1931, defendant No. 2 applied to execute the 
decree by sale of the property directed to be sold 
under the decree. The property was, however, 
described in the execution application as the 
whole survey number, both the share which was 
mortgaged and which was directed to be sold and 
also the share subsequently acquired by the plain¬ 
tiff. The whole survey number was sold in August, 
1931, and it was purchased by defendant No. l’ 
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who obtained a sale certificate from the Court in 
November, 1932 and obtained possession in April, 
1933. In March, 1945, the plaintiff filed a suit 
for recovery of possession of the additional half 
share in the survey number which, though it was 
not included in the mortgage or the decree for sale 
was wrongly sold in execution; the auction-pur¬ 
chaser and the decree-holder were made defen¬ 
dants to the suit. It was pleaded that the suit 
was barred by S. 47 and O. 21, R. 92, C. P. 
Code, and that it was also out of time and barred 
under Art. 12, Limitation Act. 

Held : (i) that the auction-purchaser was 
neither a party to the suit in which the decree 
was passed, nor a representative of the decree- 
holder, within the meaning of S. 47, C. P. Code, 
and the suit being one by the judgment-debtor 
against the auction-purchaser and the decree- 
holder, was not barred as S. 47, C. P. Code, had 
no application to the case; (ii) that the mort¬ 
gage-deed having authorised that sale of only a 
half share, the executing Court had no jurisdiction 
to sell the additional half share and the sale of the 
additional half share was therefore void and a 
nullity and hence neither R. 90 nor R. 92 of 
O. 21, C. P. Code, applied to the case and the 
suit was therefore not barred under O. 21, 
R. 92. 50 All. 686; 41 Cal. 590, foil.; (1939) 
All. 385, not foil.; (iii) that the sale being a 
nullity, Art. 12, Limitation Act, had no appli¬ 
cation, as a void sale need not be set aside. 45 
Bom.L.R. 553, foil.; 22 Bom.L.R. 1082, not 
foil.; (iv) that the suit was governed by 
Art. 142, Limitation Act, and having been brought 
within 12 years of the dispossession (April- 
1937), was in time and not barred. 40 Bom.L. 
R. 166, foil. (Dixit, J.) Ram Ganu v . Hari 
Sambhu. A.I.R. 1950 Bom. 346=52 Bom.L. 
R. 358. 

- S. 47 —Bar of suit—Attachment of per¬ 
sonal property of legal representative against 
whom a decree has been passed for recovery from 
the estate of the deceased—Proper remedy. 

Where in execution of a decree passed against 
a legal representative to be recovered from the 
estate of the deceased certain personal property 
of the legal representative is attached, he being a 
party to the suit his remedy is under S. 47, C. P. 
Code, and not by a separate suit. ( Teja Singh, 
J.) Sant Ram v. Atm a Singh. 50 P. L. R. 
73=A.I.R. 1948 East Punj. 8. 

- S. 47 —Bar of suit — Decree-holder auction- 

purchaser taking only symbolical possession and 
not actual possession—Subsequent suit to obtain 
delivery'—If barred by S. 47. 

Where symbolical possession is taken by the de¬ 
cree-holder auction-purchaser, S. 47 of the Code 
of Civil Procedure is not a bar to a separate suit 
by him for obtaining actual possession. The 
delivery of symbolical possession even erroneously 
operates to give the person put in possession a 
fresh cause of action and places the judgment- 
debtor in the position of a trespasser. It can¬ 
not be said that the symbolical possession obtained 
is a mere nullity and that actual delivery must be 
obtained in the execution department and not by 
suit. (Somayya and YaJtya Ali, JJ.) SubbarAya 

Goundan v. Samiappa Goundan. 59 L. W. 
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C. P. CODE (1908), S. 47. 

323=1946 M.W.N. 394=A.I.R. 1946 Mad 
529= (1946) 1 M.L.J. 414. 

. S • 47 Bar of suit—Hindu reversioners 
impleaded as legal representatives of widow in 
execution of mortgage decree against her—De¬ 
fence open—Separate suit to challenge the mort¬ 
gage in question—Maintainability. [5Ve Q.D. 
1941-1945, Vol. I, Col. 826.] Ganga Singh v 
Badri Singh. 20 Luck. 472. 
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S. 47 Bar of suit—Mortgage suit— 
JJeath of defendant—Decree against legal repre¬ 
ssive Subsequent suit by legal representative 
challenging decree for sale and pleading that pro¬ 
perty is not liable to sale in execution of decree— 
If barred. See C. P. Code, O. 22 R 4 (?) 
48 Bom.L.R. 174. ’ ' 

“ ^7 —Bar of suit—Order of executing 

Court sanctioning lease of judgment-debtor's land 
m decree-holder’s favour for certain period in 
satisfaction of decretal debt—Suit by decree- 
holder for actual possession of leased land—If 
barred. 

The executing Court ordered that a certain land 
of the judgment-debtor should be let in farm for 
a certain period to the decree-holder himself in 
full and complete satisfaction of the decretal debt. 
The decree-holder was put in symbolical posses¬ 
sion by the executing Court but in spite of his 
repeated efforts did not succeed in getting actual 
possession. He brought a suit for possession of 
the leased land against the judgment-debtor. It 
was contended by the latter that the suit was 
barred by S. 47, C. P. Code, and that the period 
of the lease having long since expired the plaintiff 
had no subsisting right to be put in possession of 
the suit land. Overruling this contention, 

Held, that S. 47, C y P. Code, could not be plead¬ 
ed in bar of the suit, as the matter that arose be¬ 
tween the parties was not one relating to the exe¬ 
cution, discharge or satisfaction of the decree. The 
decree was in fact satisfied as soon as the Court 
made an order for the land being let in farm to 
the plaintiff for a certain period. The suit of the 
plaintiff was based on the title acquired by him in 
pursuance of the order sanctioning the lease of 
the suit land in his favour. The cause of action 
for the suit was constituted by the defendant’s 
wrongful withholding of the possession of the land 
from the plaintiff. As the order sanctioning the 
lease, did not specify the date from which 
the lease was to take effect, it must be taken, in 
the absence of any indication to the contrary in 
the order itself, that the lease was to take effect 
from the date on which the lessee got actual 
possession of the land covered by the lease. 1 
(Achhru Ram, /.) GokalchandV Sund\r 
Singh. A.I.R. 1949 E.P. 282. 


C. P. CODE (1908), S. 47. 

a question relating to the execution, discharge 
and satisfaction of the decree, to be decided 
between the decree-holder and the jiudgment-deb- 
tor in execution proceedings, under S. 47, Civil 
Procedure Code; and a separate suit raising such 
a plea is barred by S. 47. 15 P.L.T. 661 cons, 
and dist.; 23 Pat. 333 foil.; 7 P.L.J. 468, not 
foil. ; 63 I.A. 53, ref. ( Manohar Lall and Ray, 
JJ.) Rajibnath v. Chota Nagpur B. Assn* 
Ltd. 27 Pat. 399. 

S- 47 —Bar of suit—Suit for declaration 
by decree-holder that proceedings under C. P. Debt 
Conciliation Act are void and that he is entitled 
to execute decree—One of parties to suit not party 
to decree but party to Debt Conciliation proceed¬ 
ings — Suit, if barred. 

The plaintiff obtained a money decree against 
the defendant who applied to the Debt Conciliation 
Board for conciliation of his debts. The Board 
issued a certificate under S. 15 of the C. P. Debt 
Conciliation Act against the plaintiff and passed 
an order settling debt due to another creditor and 
making it payable in instalments. The plain¬ 
tiff’s application for execution of his decree was 
struck off as infructuous with an observation by 
the executing court that attachment would take 
effect after the instalments of the Board were 
satisfied. The plaintiff thereupon filed a suit for 
a declaration that the proceedings before the Board 
and the certificate issued to the plaintiff in respect 
of his decretal debt were null and void on account 

of fraud and that the plaintiff was entitled to exe¬ 
cute his decree. 

Held, that the suit was not barred by S. 47, 

C. P. Code. The agreement under S. 12 of the 
L. P. Debt Conciliation Act between the debtor 
and the other creditor which made the debt pay¬ 
able by instalments was the main obstacle to imme¬ 
diate execution'. That obstacle could not be re¬ 
moved unless the other creditor was a party to the 
proceedings and he could not be a proper party as 
he was not a party to the decree or a representa- 
tive of a party to the decree. Any dispute between 
the plaintiff and that creditor would fall beyond 
the scope of S. 47. ( Padhye , /.) Jagorama v. 

Narayan Sadoba. I.L.R. (1947) Nae 98S— 
A.I.R. 1948 Nag. 150=1948 N.LJ. 65 

- S. 47—Decree-holder-purchaser—If a re¬ 
presentative of mortgagor. See T. P. Act S q? 
and C. P. Code, S. 47. (1949) 2 M.L.J. 534. 

Ss \ 47 and 151 —Delivery of property in 


•S. 47 —Bar of suit—Sale of holding in con¬ 
travention of statutory prohibition—Validity of — 
If can be raised in execution—Separate suit on 
basis of prohibition — Maintainability. 

The question whether the disputed property 
(directed to be sold under a mortgage decree) 
could be alienated or sold in spite of a prohi¬ 
bition contained in a statute (Chota Nagpur Ten¬ 
ney Act) and that the sale is void is essentially 


contravention of stay order—Application for re- 
deliyery—Appeal against an order on such appli- 
cotwn—Maintainability—Order for sale obtained 
with knowledge of order of stay of execution — 
Fraud on the Court. 

An application to set aside the sale held in con- 
travention of a stay order is, as between thje^ 
parties to the suit, an application under S. 47, 

. f* Code. Itj cannot be said that an applica- 
tion to direct re-delivery of a property delivery 

°* u Wa ^ or< ^ ere d in execution of a decree 
could be said to be not as one relating to exe¬ 
cution of a decree. In any event it is an appli¬ 
cation maintainable under S. 151 of the Code and 
an order thereon is appealable. 

Having been aware of the order of stay, to 
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apply for execution as if there was no stay would 
amount to practising fraud on the Court and an 
order obtained in such circumstances could not be 
allowed to stand. 

An order dismissing the application for stay of 
execution before the Appellate Court pending dis¬ 
posal of the appeal, on the ground that there was 
nothing to stay, would not be a bar to the main¬ 
tainability of an application for re-delivery of pro¬ 
perty delivered. ( Krishnaswami Nayudu, J.) 
AyyAmmal v. Thangavelu Padayachi. A.I. 
R. 1950 Mad. 317=( 1949) 2 M.L.J. 764. 

-S. 47 —Executability of decree — Objec- 

tions based upon error in frame of suit—If main¬ 
tainable. 

Where a suit was filed by a chairman of a 
municipality for the recovery of an amount due 
to the municipality, and the defendant without 
taking any objection admitted his liability and 
even paid a portion of the decretal amount, he 
cannot in a proceeding in execution for the re¬ 
covery of the balance raise an objection that the 
chairman of the Municipality had not right to sue 
and that the decree was a nullity and therefore 
incapable of execution. Even if the institution of 
the suit by the chairman was an error, it was 
of a technical nature and may be disregarded. 
(Vanna and Shearer, JJ.) Badridas Agarwala 
v. Chairman, Dhanbad Municipality 222 
I.C. 11=12 B.R. 247=1946 Pat. (Rul.) 89= 
1946 P.W.N. 265=A.I.R. 1946 Pat. 268. 

--S. 47 —Executability of decree — Objec- 

tion to—If open—Mortgage decree for sale—Plea 
that decree not capable of execution—Power of 
executing Court to entertain and consider. 

It is settled law that the Court executing a 
mortgage decree which directs the sale of a speci¬ 
fic item of projicrty cannot allow the judgment- 
debtor or his legal representatives to object to 
the execution of the decree on the ground that it 
is not capable of execution cither because the 
judgment-debtor had no right originally to exe¬ 
cute the mortgage bond on the basis of which the 
decree was passed or because since the date of the 
decree, owing to the death of the judgment-debtor 
or otherwise, the judgment-debtor had no longer 
any interest in the item of property. The exe¬ 
cuting Court is bound to execute the decree and 
cannot, apart from fraud or other recognised 
grounds, consider whether the decree directing the 
sale of the property is one which the Court which 
passed the decree ought rightly to have passed. 
(Manohar Lall and Dass, JJ.) Jatru v. Ambika- 
jit. 24 Pat. 741 =A.I.R. 1946 Pat. 214 =??7 
I.C. 630=1947 Pat. (Rul.) 52=13 B.R. 108. 

^ • 47 Executability of decree—Scheme 

of management drazvn up in decree—Passed in 
declaratory suit. 

A scheme of management drawn up in a decree 
passed in a declaratory suit relating to del .utter 
properties cannot be enforced by executing the 
decree. (Lodge and Ahmed, JJ.) Atui. Krish¬ 
na Roy v. Man math a Nath Roy. 52 C \Y N 
439=A.I.R. 1949 Cal. 215=83 C.L.J. 48. ’ 

-S. 47—Executing Court—Duty of—De¬ 
cree in favour of wife for maintenance creating 
charge on husband’s properties—Death of hus¬ 


band—Widow inheriting husband’s property— 
Execution of decree for maintenance—Plea in bar 
of execution on ground of her inheriting as heir— 
Sustainability—Power of executing Court to refuse 
execution. See Hindu Women's Rights to 
Property Act, S. 3. I.L.R. (1949) Cut. 336. 

-S. 47— Executing Court — Powers — Exe¬ 
cution of personal decree under 0. 34, R. 6, 
against family property of the deceased judgment- 
debtors and their legal representatives—Right of 
legal representatives to object to the execution on 
the ground that there was no debt. 

In execution of decree on a mortgage executed 
by a mother and her two sons, the hypotheca was 
brought to sale and as it was insufficient to dis¬ 
charge the mortgage debt, a personal decree under 
O. 34, R. 6, C. P. Code, was passed against the 
sons after overruling their objection that nothing 
remained due. In execution of this decree, the 
legal representatives of those two sons who had 
died in the meanwhile, objected to the execution 
on the ground that no debt was due, 

Held, that as the legal representatives were 
questioning the correctness of the decree itself, it 
cannot be gone into by the executing Court. I.L. 
R. (1940) Mad. 123 and (1941) 2 M.L.J. 622; 

I. L.R. (1942) Mad. 271 (F.B.), relied on. 

(IJorwill and Balakrishna Aiyar, JJ.) Dorai- 
rajam Nayanim Varu v. Vemaswami Rama 
Naidu. 62 LAV. 669=1950 M.W.N. 384= 
A.I.R. 1950 Mad. 47=(1949) 2 M.L.J. 434. 

-S. 47— Executing Court — Powers of 

going behind decree—Partition decree fixing 
shares of parlies—Shares varied by subsequent 
events—Executing Court's pozver to give effect 
to variance. 

It is a well-known principle that the executing 
Court cannot go behind the decree, and where a 
partition decree fixes certain shares for the par¬ 
ties, it is the duty of the executing Court to 
proceed to partition according to those shares. 
But there are limits to this principle. Where 
after the passing of the decree, events happen 
and the shares are varied by reason of those 
events, the executing Court can give effect to that 
variance and it cannot be said that in giving effect 
to that variance, it is going behind the decree or 
the decision of the Court which passed the decree. 
A wide construction should be put upon S. 47, 
C. P. Code, with regard to introducing parties 
and ascertaining all possible points in execution 
proceedings without a fresh suit. ( Constantine, 

J. ) Rattanmal v. Bhudhalshah. I.L.R. 
(1945) Kar. 455=227 I.C. 287=A.I.R. 1946 

Sind 99—1946 Sind (Rul.) 268. 

# 

—■- S. 47 — Executing Court — Pozvers of — 

Going behind the decree — When permissible. 

Ordinarily speaking the execution Court has no 
power to go behind a decree. But it can do. so 
where a personal decree has been passed against 
the legal representative of a deceased debtor in 
respect of the debt due from the deceased and 
this exception does not extend to a decree for 
costs passed against the legal representative per¬ 
sonally. (Madeley, J.) Hajra Begam v. Tahaw- 
war Ali Khan. 1947 O.A. (C.C.) 136=1947 
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O.W.N. 364=1947 A.W.R. (C.C.) 136=A. 
I.R. 1947 Oudh 217. 

Ss. 47 and 152— Executing Court — 
Powers of—Order recording satisfaction of decree 
—Validity—Power of Court to decide— Order 
giving judgment-debtor’s land on mortgage to 
decree-holder in lieu of decretal amount—Decree - 
holder dispossessed of such land owing to non¬ 
specification of khasra numbers in order — Appli¬ 
cation by ■ decree-holder for amendment of order 
by specifying khasra numbers—Nature of— 
M attainability. 

If an order recording satisfaction of a decree 
is made by the executing Court and one of the 
parties comes forward with the allegation that 
the order is wrongly made or that it is illegal, 
there is no doubt that the Court can go into the 
matter and decide the question whether or not the 
order was valid. 

But where the executing Court ordered the 
judgment-debtor’s land to be given to the decree- 
holder on mortgage in lieu of the decretal amount 
and recorded complete satisfaction of the decree 
after the decree-holder obtained actual possession 
of it but subsequently by reason of the omission 
in the order to specify the khasra numbers of 
which the decree-holder was to be the mortgagee 
the original mutation in his favour was set aside 
and he was also dispossessed of the land, an appli¬ 
cation by the decree-holder for the correction of 
the order by specifying the khasra numbers of 
the land given to him on mortgage without a 
prayer for setting aside the order recording the 
complete satisfaction of the decree by review, 
does not lie. As the order recording satisfac¬ 
tion of the decree no longer represents the actual 
state of affairs, neither the decree-holder nor the 
executing Court can ignore it, and until that order 
is set aside the executing Court is functus officio 
and cannot afford any relief to the decree-holder 
by way of amending the order. The application 
made by the decree-holder for amendment of the 
order is within the scope of S. 152, C. P. Code, 
rather than of S. 47. ( Teja Singh, C.J.) 

Daulat Ram v. Baboo Ram. A. I.R. 1950 
Pepsu 52. 

S. 47—Executing Court—Powers of— 


C. P. CODE (1908), S. 47. 

1946 Nag. (Rul.) 141=1946 N.L.J. 317=224 
I.C. 224=A.I.R. 1946 Nag. 311. 

- —S. 47 —Execution proceeding—Parties— 

Receiver in possession of property—If necessary 
party. [See Q.D. 1941—1945, Vol. I, Col. 
834.] Satya Narayan Banf.rji v. Kalyani 
Prasad Singh. I.L.R. (1946) 1 Cal. 45=80 
C.L.J. 198. 

- S. 47 —Execution proceeding—Person 

made party to—If continues to be party to subse¬ 
quent execution proceedings. [See Q.D. 1941_ 

1945, Vol. I, Col. 834.] Satyanarayan Baner- 
jee v. Kalyani Prasad Singh. I.L.R (1946'y 
1 Cal. 45=80 C.L.J. 198. ' ' 

■Ss. 47, 146 and 151— Execution sale 


- - - - V_/ 

Power to examine validity of decree based on 
agreement of parties and containing agreement 
prima facie valid and enforceable—Decree negativ¬ 
ing claim for costs and interest—Clause provid¬ 
ing for right to decree-holder to realise amounts 
with interest and costs on default without speci¬ 
fying rate of interest or other details—Power of 
executing Court to award costs and interest in 
execution. See C. P. Code, O. 23, R. 3. A. 
I.R. 1950 Pat. 440. 1 

-S. 47 — Executing Court — Powers of — 

Power to question validity of decree and to refuse 
execution. 

An executing Court is not generally entitled to 
question the validity of decree which it is called 
on to execute. But where it is patent Jhat the 
decree was, in fact, passed without jurisdiction or 
a nullity, the executing Court can question its 
validity and refuse to execute the decree on that 
ground. ( Grille, CJ. and Puranik, /.) Uttam- 
chand Wasudeo. I.L.R. (1946) Nag. 583= 


Validity—Sale not confirmed for non-payment of 
landlord’s fees under Bengal Tenancy Act, 
S26-E—Right of auction-purchaser—Purchaser 
of his right—Position of—Order for his substitu¬ 
tion—Inherent power of Court. 

Where on the failure of a mortgagee auction- 
purchaser to deposit the “landlord’s fee” as requir¬ 
ed by the provisions of S. 26-E of the Bengal 
Tenancy Act, the Court directed that the pur¬ 
chase-money paid by him should be credited to 
the execution case which was thereupon dis¬ 
missed on part satisfaction and the confirmation 
of sale was withheld. 

Held, that although the landlord’s fee had not 
been paid, the sale which had taken place was 
still subsisting as the forfeiture of the purchase 
money and resale of the property had not been 
directed under S. 26-E (3) of the Bengal Ten- 
ancy Act, and that the mortgagee auction- 
purchaser would be entitled automatically to an 
order for the confirmation of the sale as soon as 
he deposited the landlord’s fee, for which no time 
limit had been prescribed by the Act. For this 
purpose it was not necessary for him to institute 
a fresh execution case. An application by him 
to the effect that the landlord’s fee had been paid 
and that the sale might be confirmed, cannot be 
regarded as an application for execution at all 
and no notice need be issued to the judgment- 
debtors under the provisions cf O. 21, R 22 
C. P. Code. 45 C.W.N. 493, foil. 

If a creditor of the mortgagee auction-pur¬ 
chaser attaches the property before the confirma¬ 
tion of the sale and purchases the right, title and 
interest of the latter, he becomes the successor- 
in-interest of the mortgagee auction-purchaser and 
must be regarded as claiming under him within 
the meaning of S 146, C. P. Code. It follows, 
therefore, that by reason of his purchase he 
steps into the shoes of the auction-purchaser as 
regards any rights which the latter had in the 
execution case to deposit the landlord’s fees and 
to obtain confirmation of the sale. It is neces¬ 
sary that his name should be brought formally on 
the record in the execution case in order that he 
might be in a position to exercise the rights of 

™ e a uction-purchaser which had devolved on him, 

^pd the Court has inherent power to do so even 
if O. 22, R. 10, C. P. Code, does not apply to 
^cutjon proceedings. 44 M. 919, foil. ( Edgley 
and Blank, JJ .) Basir Ulla v. Nabin Chandra 
Shaha. I.L.R. (1947) 1 Cal. 22. 
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-S. 47 —Maintenance decree—Enforcement 

—Execution or suit—Charge given by decree — 
Enforcement—Jresh suit — Necessity. 

Ft is well-settled that a decree for future main¬ 
tenance is executable ui>on each default.’ Even 
where the decree says that the maintenance will 
.be a charge on specified properties, no fresh suit 
is necessary to enforce the charge. The decree 
can be executed on default, ( Meredith, J.) Sheo- 
nandan Pandey v. Mt. Asarfi Kuer. 223 F. 
C. 173—1946 Pat. (Rul.) 158=1945 PAWN. 
453=12 B.R. 333=A.I. R . 1946 Pat. 216. 

-S. 47, O. 21, R. 2 and O. 34, R. 5— 

Mortgage decree—Mortgagors if entitled to set-off 
in execution a claim against the decree-holders for 
damages resulting from their failure to supply 
*unds to the receiver (appointed before the decree) 
(or the institution of suits for the recovery of 
rents due by the mortgagors’ tenants—Claim if 
elates to execution, discharge or satisfaction of 
decree. 

A judgment-debtor has no right to set-off in 
execution of the decree passed against him 
a claim for damages which does not arise under 
the decree. The mortgagors are not entitled to 
set-off in proceedings instituted for the execution 
of a mortgage decree passed against them a claim 
for damages against the (mortgagees) decree- 
holders based on their failure to supply funds to 
the receiver appointed before the decree for the 
institution of suits for the recovery of the rents 
due by the mortgagors' tenants. A judgment- 
debtor cannot evade payment of the decretal 
amount or obtain a reduction in the sum declared 
by the decree to be payable because lie happens 
to have a claim for damages against the decree- 
holder for something done, or omitted to be done 
by him, which leaves the hypotheca unaffected. 
Such a claim cannot be treated as a matter “relat¬ 
ing to the execution, discharge or satisfaction” of 
the mortgage decree. A plea to be allowed to 
set-off in execution proceedings a claim for dama¬ 
ges is repugnant to the scheme of the Code and 
is outside the scope of the principle of equitable 
set-off which has been applied in certain suits. 
(Leach, C.J. and Lakshmana Rao, J.) Krishna 

f* 0 ™ G ? N I T Rairart - 1 • L. R. (1947) Mad. 

184—229 T.C. 239=1947 Mad. (Rul.) 127=A. 

lr R \o\ 927 Mad * 52=50 L.W. 394=1946 MAW 
N. 481= ( 1946) 2 M.L.J. 85. 

--Ss. 47, 144, 151” and O. 21, R. 95— 

Mortgage suit—Preliminary decree—Application 
for scaling down—One of the Purchasers of pro¬ 
perties not joining in the application— Bona fide 

Purchasers in good faith—Title of the purchaser 
whether good. 

A mortgage suit was filed by second respondent 
herein for recovery of amount due under mort¬ 
gage executed by defendants 1 to 4 in the suit. 
Defendants 5 to 8 and 9 and 12 were purchasers 
of portions of the hypotheca. The 13th defen¬ 
dant was a purchaser of 3 houses from 9th defen¬ 
dant and 14th defendant is a purchaser of one of 
them from 13th defendant. The 29th defendant, 
the contesting first respondent, was the legal re¬ 
presentative of the 14th defendant. A prelimi¬ 
nary decree was passed. Petitions for scaling 


C. P. CODE (1908), S. 47. 

down of debts under Madras Act IV of 1938, 
were made and they were also scaled down. The 
13th defendant did not join in them. Subse¬ 
quently he filed a petition under O. 21, R. 2, 
C. P. Code. On rejection of it he filed an 
appeal. Pending disposal of it he also prayed 
for stay of execution in bringing properties to 
sale by decree-holder. The High Court passed a 
conditional order. There was no stay with re¬ 
gard to property sold to 14th defendant. There¬ 
fore the property was sold and decree-holder 
purchased the same. The 29th defendant did 
not take steps to have the debt scaled down so 
far as he was concerned nor was he a party to the 
appeal. The first respondent (29th defendant) 
put in a petition for re-delivery of the house pur¬ 
chased by the decree-holder and sold subsequently 
to the appellant herein. The petition was filed 
under Ss. 47, 144, 151 and O. 21, R. 95, C. P. 
Code. 

On the question whether the appeal was compe¬ 
tent in a matter arising out of an order under 
S. 151, C. P. Code. 

Held, that as the case related to the discharge 
and satisfaction of the decree it fell under S. 47, 
C. P. Code, and therefore appealable. 

Held also 9 on the question whether the 29th 
defendant could dispossess the appellant who was 
a purchaser from the decree-holder, that so far 
as 29th defendant was concerned the decree was 
voidable as he could have resisted execution by 
claiming benefit under the Act IV of 1938. He 
did not choose to do so and the appeal to the High 
Court was only by the 13th defendant and though 
the effect of this judgment may enure to his bene¬ 
fit, because he did not oppose the execution of the 
decree he cannot now come forward and call upon 
the appellant to deliver possession of the pro¬ 
perty purchased by him bona fide, and in good 
faith. (Subba Rao and Somasundaram, JJ.) 
Trulayf.e Ammal v. Muruciah. 63 LAV. 280= 
1950 M.W.N. 285=5 D.L.R. (Mad.) 279=A, 
I.R. 1950 Mad. 640=(1950) 2 M.L.J. 17. 

-S. 47 —Objection to execution on the 

ground of lands being inalienable—Maintainability 
—Duty of executing Court. 

In an application in 1943 for sale in execution 
of a maintenance decree of 1928, it was pleaded 
in bar of execution that the items sought to be 
sold were inalienable service inam lands and as 
such it was not open to the executing Court to 
entertain an application for their sale in execution. 

Held, that though the principle is well settled 
that an executing Court cannot go behind the 
decree and pass an order in execution which will 
have the effect of nullifying the decree, two well- 
known exceptions have been engrafted on the 
general principle, namely, that the executing Court 
will stay its hands where it is plain on the face 
of the record that the alienation is prohibited by 
statute or that it is opposed to public policy. As 
it was apparent from the plaint and the judg¬ 
ment in the case that the properties sought to 
be sold were unenfranchised temple service inam 
lands and as such inalienable and their sale 
opposed to public policy, the executing Court was 
justified in staying its hands and rejecting an 
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application for their sale in execution of the 
decree. (Yahya Ali, J.) Meenakshi Ammai 
v Chidambaram Chettiar. 60 L W 41—1047 

M-W-N 100=A.I.R. 1947 Mad. 341=0947) 

1 M.L.J. 66. 

“ Ss. 47 and 115 —Order dismissinq appli- 

C . atl ? f i -I 0 ’ a ” le ” d V' ent °f execution petition—Ap¬ 
pealability — Revision — Competency. 

An order dismissing an application for the 
admendment of an execution petition is a deci¬ 
sion on a question relating to the execution of 
the decree and falls within S. 47, C. P Code 
Where the order definitely negatives the right of 
the decree-holder, there is a final adjudication con- 
elusive as regards the Court expressing it and de¬ 
termining th e rights of the parties and therefore 
the order would be appealable. It is as if a relief 
claimed by the decree-holder in execution had been 
finally refused to him. Such an order would 
dearjy come within the meaning of “decree” as 
defined in S. 2 (2) of the C. P. Code, and a 
revision against that order would be incompetent. 
(Kajamannar, J.) Gopalaswami Mudaliar v 
Tyagarajaswami Devasthanam, Tiruvarur 
1947 M.W.N. 570=A.I.R. 1948 Mad S 
L.W. 498= (1947) 2 M.L.J. 235. 


850 


— -Ss 47 and 2 (2)- Order on application 
for stay of execution—Finality— Appeal Main¬ 
tainability. 

If any question arising in execution is deter¬ 
mined under S. 47, C. P. Code, it automatically 
becomes a decree by virtue of S. 2 (2), whether 
the order conclusively determines the rights of 
the parties or not. Consequently, an order on 
an application for stay of execution would be a 
decree within the meaning of S. 2 (2) of the 
Code, whether the order directs that execution 
shall be stayed or that execution shall proceed, 
and is appealable. (Horwill, J.) Veerakagha- 
vayya V. Rattamma. 61 L.W. 392=A.I.R. 
1948 Mad. 524=4 D.L.R. (Mad.) 34=1948 M 
W.N. 425= (1948) 1 M.L.J. 425. 

~ —Ss. 47 and 96— Order on miscellaneous 

petition in execution — Appealability. 

An order in execution proceedings deciding any 
dispute between the parties affecting the substan¬ 
tive rights can form the subject-matter of an ap¬ 
peal under Ss. 47 and 96 of the Civil Procedure 
Code. (Wadsworth and Rajamannar, JJ.) Peria- 
karuppan Chettiar v . Venugopal Pillai I L 
R. (1947) Mad. 132=59 L.W. 240 (2)=1946 
M.W.N. 227=A.I.R. 1946 Mad. 383= (1946) 

1 M.L.J-. 347. 

—- S. 47 and O. 21, R. 66 —Order settling 

terms of sale proclamation—Rights of judgment- 
debtor inter se affected — Appealability . 

- If there is an order of the Court merely set¬ 
tling the terms of the sale proclamation which 
does not in any way determine or affect the rights 
°f parties, then the order is not open to appeal. 
But if in settling the terms of a sale proclamation 
the rights of judgment-debtors inter se who are 
owners of the equity of redemption, are affected 
oy the order of a Court that would be a matter 
relating to the execution, discharge or satisfac¬ 
tion of the decree and the decision of the Court 
would be open to appeal at the instance of the 

Q. £>•—54 


C. P. CODE (1908), S. 47. 

aggrieved party. (Viswanatha Sastri, J.) R*. 

malingaswami Naicker v. Venkitaswami 

29™ W?M.LJ N 42 164=A ' 1 ' R ' 1950 Mad ' 

" S D 47 ~Parties and representatives—Monev 
decree—Receiver appointed to realise money In¬ 
disposing of judgment-debtor’s property—Receiv- 
i ver selhn S Property by private treaty with Court’s 
permission Purchaser, if representative of jud-- 

Z nt 1$rA See 9°’ W1 -W5, Vol. J l 

Col 836.] Diw.-vn Singh v. Mahomed Akbar 
221 I.C. 468=1946 Pesh. (Rul.) 5. 

, 47 —Parties and representatives — Pur¬ 

chaser of property under attachment—If rebre- 
sentative of judgment-debtor. 

A purchaser of property under attachment is a 

nlffp e H ei h tatl r /i 7 th n J” d g ment -d e btor as contem- 
b >’ S. 47, C. P. Code. (Harries C.J 
Abdul Rashid and Achhru Ram, JJ.) Bhiku 
Mal v. Ram Cha x ndra Babu Lal I L R 
(1946) Lah. 672=224 I.C 468-10^ r i 

(Rul.) 368=48 P.l7r. 147= A I R 1946 Lah 
134 (F.B.). K * m6 Lah - 

Z~7 S - 47 “Parties and representatives 

Ti ansferee from defendant pendinq suit—If re¬ 
presentative. J c 

. The w . ord “transferee” in S. 47, C. P. Code 

“ S f d m a mu ^ h „ wider sense than the word 
g representative, and includes* all persons on 

whom the interest of a party has devolved and who 

to the extent of that interest, are bound by the 

r, transferee of a defendant’s interest 

Pendente hte is thtreiorc a “representative” of the 

defendant within the meaning of S 47 C P 
Cod e . (Achchru Ram, J.) ' Chanan Singh v 
Waryam Singh. 226 I.C. 434=0946) Lah 
(Rul.)^458=A.I.R. 1947 Lah. 175. 

- S 47—Party to suit—Person made partv 
to execution Proceeding. [See Q.D. 1941-1945,. 

= ' v ’ KI C p 837 ’ ] c Satya Narayan Banerji z\ 
S0 C.LJ.T98 ' LL R ’ (1946) 1 Cal. 

JJmJ^Lf g 7fy r0CedUre ~ SUmtnary dismissal °f 

There is no authority for holding that an ap¬ 
plication under S. 47, C. P. Code/ should not be 
summarily dismissed. It is always open to a 
Court to which a petition is presented to consider 

lt i° n i- ™ en * s at time of presentation. The 
only thing is that the petitioner must be heard on 
the points raised and if the point is a clear one 

vlS V )urt n] a y come to a conclusion at once. 
(Reuben and Das, JJ.) Dasrathi Rai v Kalt 
Charan Ghose. 5 D.L.R. (Pat.) 239.’ 

— S - 47 ~-Representative of judgment-debtor 
purchaser of attached property . 

^he purchaser of attached propertv has to be 
deemed to be a representative of the' judgment- 

r eb o°/i 47 of C. P. Code. 63 M.L. 

J. 941 i 56 Mad. 447, Rel. on. (Satyanarayana 

Kao, J.) Subramaniam Chettiar v. Official 

Ramna d. 1949 M.W.N. 8=A.I. 

^ ad - S94==4 DL.R. (Mad.) 241= 
(1949) 1 M.L.J. 143. 

- S. 47— Representative—Stranger auction- 
purchaser Whether representative of judgment- 
debtor and of decree-holder. 
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A stranger auction-purchaser is a representa¬ 
tive of the judgment-debtor as well as of the 
decree-holder, livery time a question is raised 
as between him and one or other of the parties 
to the decree it is necessarily a question between 
him as representative of one side and the other 
party to the decree; and this is so even when the 
judgment-debtor and the decree-holder combine 
against him. If he holds a fraction of the inte¬ 
rests of either side it can make no difference 
that the one who held that fraction before the 
sale chooses to abandon it after the purchaser’s 
rights have accrued. ( Bose and Mangalmurti, 
JJ.) Rambhau v. Nagarmal. I.L.R. (1947) 
Nag. 674=A.I.R. 1948 Nag. 94=1948 N.L.T. 
54. 

-S. 47— Representative — Sub-tenant, if 

bound by decree for ejectment of chief tenant. 

A decree for ejectment passed against the chief 
tenant would be binding on the sub-tenant as he 
would be his representative, being a person who 
has derived his interest from the chief tenant. 

( Mitter, Ag. C.J. and Sharpe, J.) Jaminikanto 
v. Bonomali Df.v. A.I.R. 1948 Cal. 172. 

-Ss. 47 and 96 and Provincial Insol¬ 
vency Act (V of 1920), Ss. 37 and 68—Right 
of appeal—Decree against insolvent and two others 
—Annulment of adjudication and' vesting of insol- j 
vends property in Official Receiver under S. 37 j 
of the Provincial Insolvency Act—Petition to ' 

execute decree against person of insolvent and pro¬ 
perty in the hands of the Official Receiver- 
Order directing execution to proceed—Appeal by 
insolvent — Maintainability. 

The appellant was adjudicated an insolvent and 
nearly four years later the adjudication was an¬ 
nulled and his properties were vested in the Ofti- 
cial Receiver by an order under S. 37 of the 
Provincial Insolvency Act. An execution peti¬ 
tion was filed against the appellant and two others 
in execution of a decree in a suit in which all the 
three were the defendants. The Official Receiver j 
was added as the fourth respondent. The pra¬ 
yers in the execution petition were to attach and 
sell certain immoveable properties of the appellant 
which vested in the Official Receiver under S. 37 
of the Provincial Insolvency Act and also that a 
warrant may be issued for the arrest of the ap¬ 
pellant. Though a counter-affidavit was filed by 
the appellant execution was ordered to proceed'. 
On a question whether the insolvent whose ad¬ 
judication had been annulled could maintain an ap¬ 
peal against that order, 

Held, that as the decree-holder chose to make 
the insolvent a party to the execution petition not 
only in respect of the prayer for his arrest but i 
also in relation to the prayer for the attachment I 
of his property which had vested in the Official 
Receiver, there is no reason why the insolvent, a 
party to the decree sought to be' executed, should 
not have a right to file an appeal against the order 
made in execution of the decree. ( Pell and 
Govindarajachari, JJ.) Suiwaramiah v. Rala- 
ramt. Reddy. 61 L.W. 369=A.T.R 1949 Mad 
91=1948 M.W.N. 348= (1948) 1 M.L.J. 346.* 

■-S. 47 and O. 21 , R. 92 and Madras 

Tenants and Ryots Protection Act (XVII of 


C. P. CODE (1908), S. 47. 

1946), Ss. 3 and 4 —Sale before coming into force 
of Madras Act—Sale awaiting confirmation — Ap¬ 
plication to stay confirmation under S. 4 of 
Madras Act—Order rejecting — Legality — Appeal- 
ability of order. 

The respondent obtained a decree against appel¬ 
lants and others and in execution thereof there 
was a Court auction sale on 11th September, 1946. 
The properties were purchased by a stranger and 
the execution petition was posted for confirmation 
of sale. Meanwhile the Madras Tenants and 
Ryots Protection Act (XVII of 1946) had been 
passed and came into force. The appellants (de¬ 
fendants) deposited two years 1 rent and applied 
under S. 4 of the said Act for stay of confir¬ 
mation of sale. The first Court rejected the ap¬ 
plication as according to it the sale had already 
taken place. The sale was confirmed duly and in 
appeal under S. 47 of Civil Procedure Code the 
main ground raised was against the order under 
Act XVII of 1946. The appeal was dismissed 
as according to the appellate Court also, the sale 
had been held prior to coming into force of the 
Act. On the question whether the appeal would 
lie in view of the want of a provision for appeal 
under the Madras Act, 

Held , (1) S. 4 of Act XVII of 1946 applies 
only to cases where property has not been sold 
and hence it is inapplicable to cases where auction 
sale has been effected but what remains to be 
done is only confirmation of sale by Court under 
Order 21, rule 92, Civil Procedure Code. 

(2) As the order refusing stay would amount to 
deprivation of possible rights, the order in ques¬ 
tion would be a decree as it is one in pending 
execution proceedings and from this point of 
view an appeal would lie under S. 47, Civil Pro¬ 
cedure Code, either directly against the order refu¬ 
sing stay or at any rate against the final order in 
execution petition confirming the sale consequent 
on the dismissal of the petition under S. 4 of the 
Act XVII of 1946. (1948) 1 M.L.J. 41=L.R. 

74 I.A. 264=1.L.R. (1948) Mad. 505 (P.C.), 

applied. (Panchapagesa Sastri , /.) Kunhik- 
kavu v. Thattan Kesavan. 63 L.W. 202= 
1950 M.W.N. 237=A.I.R. 1950 Mad. 512=5 

D. L.R. (Mad.) 237=(1950) 1 M.L.J. 347. 

-S. 47— Scope—Dispute between judgment- 

debtors inter se. 

When a dispute between judgment-debtors inter 
se is such as to affect the decree-holder, it falls 
within S. 47, C. P. Code. 21 N.L.R. 34, Dist. 
4 R. 418, 24 M.L.J. 477, 45 M.L.J. 478 and 
1936 L. 116, rel. on. ( Mudholkar, J.) ^ Shri- 
ram Nathuti v. Co-operative Society, Kawau. 
I.L.R. (1949) Nag. 708=A.I.R. 1949 Nag. 
398=1949 N.L.J. 442. 

-S. 47— Scope—Execution of mortgage de¬ 
cree—Question of rateable contribution by differ¬ 
ent items of mortgaged property . 

The question of rateable contribution by the 
different items of mortgaged property towards the 
liquidation of the amount of the mortgage decree, 
is one of adjustment of equities between the 
holders of the different items, and is, therefore, a 
question relating to the execution, discharge or 
satisfaction of the decree, within the scope of 
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S. 47, C. P. Code. ( Shevde, J.) Pandurang 
v. Shrihari. I.L.R. (1948) Nag. 595=A.I.R. 
1949 Nag. 155=1949 N.L.J. 74. 

--S. 47—5* cope — Mortgage-decree — Execu¬ 
tion—Plea raising question of automatic reduction 
of mortgage-debt or claim to set-off against mort¬ 
gage-debt—If can be raised and decided. 

The executing Court must take the decree as it 
stands and cannot entertain pleas which are in 
contradiction of the decree. A plea rising a claim 
to an automatic reduction of the mortgage-debt 
•or to a right of set-off against the mortgage-debt, 
is not one relating to the execution, discharge or 
satisfaction of the mortgage-decree and cannot 
therefore be entertained or determined by the exe¬ 
cuting Sourt. ( Imam and Bennett, JJ.) Sheo- 
narainsah v. Deolochankuer. 26 Pat 97—4 
I.R. 1948 Pat. 208. 

— - - S. 47—Scope—Mortgage suit—Suit by 

puisne mortgagee—Prior mortgagee made party— 
Decree for sale without directing payment of 
amount due to prior mortgagee on his mortgage 
before sale—Execution—Objection by prior mort¬ 
gagee claiming payment of amount due to him 
before sale of items in his possession as purchaser 
in execution of his decree or his mortgage—Com¬ 
petency. See T. P. Act, Ss. 60 and 101. 27 
Pat. 332. 

~- S. 47 —Scope — Question if minor 

judgment-debtor was properly represented in suit 
—If can be gone into. 

The question whether a minor judgment-debtor 
was properly represented in suit is not one which 
can be investigated in execution proceedings. If 
a minor judgment-debtor contends that he was 
not properly represented in suit and was not thus 
a party to the decree, he cannot come under S. 47, 
C. P. Code, as if he was a party to the suit. 

( Puranik , /.) Mangal Prasad v. Teklal. I. 
L.R. (1946) Nag. 623=223 I.C. 305=1946 N. 
L.J. 249=1946 Nag. (Rul.) 115=A.I.R. 1946 
Nag. 275. 

S. 47—Scope—Usufructuary mortgage 
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states that he was not a judgment-debtor in the 
decree in as much as he was not properly repre¬ 
sented. S. 47 (1), C. P. Code, does not apply 
to him as on his own contention he is not a party 
to the suit, and therefore sub-S. (2) also has 
no application. Such a person’s proceeding can¬ 
not be treated as a suit for the purposes of S. 47 
C. P. Code. ( Puranik, J.) Mangal Prasad v 
Teklal. I.L.R. (1946) Nag. 623=1946 N.L.J.' 
24^=1946 Nag. (Rul.) 115=223 I.C. 305=A. 
I.R. 1946 Nag. 275. 

-——S. 47 ( 2 )— Applicability—Conversion of 

suit into proceeding. 

Under S. 47 (2), C. P. Code, a suit can be 
converted into a proceeding subject to any objec¬ 
tion as to limitation and jurisdiction, only if it 
is one to which S. 47 is a bar. A suit which is 
not maintainable on an 3 7 other account cannot be 
treated as a proceeding under that section 
(fadhye, J.) Rukhadu Parbat Singh v 
Krishnarao. I.L.R. (1948) Nag. 63=4. I r' 
1948 Nag. 147=1948 N.L.J. 24 

~ S • , 47 (?)—Application treated by Court 
as suit — Limitation — Limitation Act, Art. 181. 

Where an application filed under S. 47 C *P 
Code, is subsequently treated by the Court as a 
suit under the provisions of S. 47 (2), C. P. 
Code, there can be no doubt that as regards limi¬ 
tation, the Article of the Limitation Act which 
apphes is Art. 181, which relates specifically to 
applications and prescribes a period of three years 
with effect from the date when the right to apolv 
accrues 54 C 419, ref. to. (Edgley and Blank, 

t Nabin Chandra Shaha. 

I.L.R.^(1947) 1 CaL 22. 

- ; S. 47 (3) — Iurisdiction—Decision as to 

legal representative—Binding character—Wrong 

person made legal representative — Sale—Validity 

as against true heir—Erroneous decision—If vitia¬ 
tes sale. J 


Suit on—Final decree for sale—Execution—Appli- 
* cation by judgment-debtor claiming compensation 
for waste by decree-holder after decree—Compe¬ 
tency—Separate suit—Necessity. [See Q. D. 1941- 
1945, Vol. I, Col. 844.] Ramanatha Ayyar v. 
Abdul Salam Sahib. 221 I.C. 522=1946 Mad. 
(Rul.) 62. 

— -S. 47—Second Appeal—Right of—Execu¬ 
tion proceedings. See C. P. Code, S. 100. 52 

P.L.R. 13. 

— -S. 47 (2)— Applicability—Conversion of 

proceeding as suit—When permissible. 

Sub-S. (2) of S. 47, C. P. Code, comes into 
•operation only if the conditions laid down in.Sufi¬ 
sm (1) are satisfied, i.e., if there are questions 
arising between the parties to the suit when the 
decree was passed or their representatives and 
those questions relate to the execution, discharge, 
or satisfaction of the decree. It is only in such 
cases that the Court may treat a proceeding 
p n der this section as a suit or a suit as a proceed- 
'UJg; but in a case where a minor judgment-debtor 
shown in the decree as a judgment-debtor and as | 


It is the duty of the executing Court to decide 
who is the legal representative of the deceased 
judgment-debtor, and it has jurisdiction to. decide 
the question If the Court finds and decides, 
whether rightly or wrongly, that a specified per¬ 
son is the legal representative, the proceedings 
taken in execution will be legal and the sale will 
bind the true legal representative unless he takes 
steps within time to have the sale set aside The 
fact that the decision was wrong will not vitiate 

• .i, " 0 "■ P. roce edings and the sale as bein« 
without junsdichon. (Lokur, J.) Raya ppa Nin- 

R ?947 BoT™' 48 B ° m - L ' R ' 814 = A - T - 

• „ ,„ S - VO)—Question whether any person 

couTt e o se z‘%: e of party ~ Duty ° f 

™ h 5. e two persons institute separate execution 

JJi • • in ^ s “ aspect of the same decree, each 
claiming to be the legal representative of the 
ecease decree-holder, the question as to who is 
tne real legal representative of the deceased is a 
ques ion to be decided by the executing Court 
under S. 47 (3), C. P. Code. (Lodge, J.) 

ei Kum-Ar Chaudhuri v. Rahamaddin 

51 C.W.N. 186. 

? •. 4®—Amendment of execution applica- 


:properly represented comes up before the Court and tion-Limitation-Application filed X within 12 P years 
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—Amendment for remedying defects after 12 
years—Permissibility. [See Q.D. 1 ( )41 —1045, 
Vol. I, Col. 845.| Divakakan Nambudripad 
v. Brahamadathan Nambudripad I. L. R. 
(1946) Mad. 117. 

-S. 48 and Limitation Act (IX of 1908), 

Art. 182— Applicability—Decree of Presidency 
Small Causes Court transferred for execution to 
an ordinary Civil Court in the moffusil. 

As S. 8 of the Civil Procedure Code expressly 
excludes the application of S. 48, Civil Proce¬ 
dure Code, to any suit or proceeding in any 
Court of Small Causes established in the towns 
of Calcutta, Madras and Bombay, S. 48 would 
not apply to a decree passed by any of those 
Courts and the only provision which prescribes a 
time limit for the execution of such a decree is 
Article 182 of the Limitation Act which alone 
will apply. (1911) 21 M.L.J. 777=1.L.R. 36 
Mad. 108, approved. (1941) 1 M.L. J. 365, held 

not correctly decided. 

S. 31 of the Presidency Small Cause Courts j 
Act does not attract the operation of S. 48, Civil 
Procedure Code, because the latter section only 
provides for a limit of time for execution and docs 
not deal with the procedure for execution. 

(Rajamannar , C.J., Satyanarayana Rao and 
Krishnaszvami Nayudu, JJ.) Gopalaswami 
Mudaliar v. Thiagarajaswamt Devastha- 
NAM. 63 L.W. 328= A.I.R. 1950 Mad. 504= ' 
5 D.L.R. (Mad.) 187=1950 M.W.N. 265= 
(1950) 1 M.L.J. 437 (F.B.). 

- S. 48 —Applicability — Decree prohibiting 

defendant from obstructing village path. 

A decree prohibiting the defendant from putting 1 
any obstruction in the village path is one grant¬ 
ing permanent injunction, and is not one of the 
kind of decrees governed Ivy S. 48, C. P. Code. 
Such a decree cannot be said to have been spent 
tip after expiry of 12 years from the date it was 
passed. (Meredith and Ray, JJ.) Shyam 
Sunder Prasad v. Ramdas Singh. 25 Pat. 397= 
12 B.R. 466=224 I.C. 37=1946 Pat. (Rul.) 
248=A.T.R. 1946 Pat. 392. 

-S. 48— Applicability—Last day of the 

twelve years period expiring 0 n Sunday—execu¬ 
tion petition filed the next day—If barred—Appli¬ 
cability of the principle that a party should not 
suffer where he is prevented from doing a thing 
by the act of the Court. 

A party should not suffer for the act of the 
Court and if a Court is not sitting on the last day 
when he should do any particular act he will he 
in time if he does it on the next day when the 
Court sits. This principle has been recognised bv 
the provisions of the General Clauses Art and also 

by the express provisions of S. 4 of the Limitation 
Act. 

Held, applying this principle, that where the 
last day of the twelve years period fixed under 
S. 48 of the C. P. Code expired on a Sundae 
on which day the Court was closed and the exe¬ 
cution petition was filed on the next day, it was 
in time. (Panchapagesa Sastri , /.) ' Ratxa- 

SWAMI PADAYACHI V. KlTPPUSWAMY AyyAr ()1 

L.W. 573=1948 M.W.N. 615—A.I R 1040 
Mad. 275= (1948 ) 2 M.L.J. 234. 
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-S. 48 —Application for execution and 

transfer of decree filed within 12 years — Appli : 
cation for execution in transferee Court also filed 
within that period—Order for transferer and 
certificate of non-satisfaction signed and trans¬ 
mitted to transferee Court beyond 12 years — 
Execution, if barred. 

S. 48, C. P. Code, requires that the applica¬ 
tion for execution should be presented within 12.' 
years of the date of the decree. It is the pre¬ 
sentation of the application within the time limit 
prescribed which matters. If the presentation is 
irregular at the inception and the irregularity is 
subsequently cured, the application so presented, 
relates back to the date of presentation. The 
period of limitation laid down in the section can¬ 
not be curtailed by delays which may be caused 
by the machinery provided for in the C. P. Code, 
for the transfer of decrees. Where an appli¬ 
cation for execution and transfer of a decree is 
filed in the Court which passed the decree within 
12 years of the date thereof, and while this appli¬ 
cation is pending an application for execution of 
the decree is also filed in the transferee Court 
within that period, the execution of the decree 
is not barred under S. 48, C. P. Code, although 
the order for transfer and the certificate of non¬ 
satisfaction of the decree are signed and trans¬ 
mitted to the transferee Court beyond 12 years 
trom the date of the decree. The failure of the 
Court which passed the decree to send the certifi¬ 
cate of non-satisfaction and other relevant papers 
to the transferee Court within time is a mere 
irregularity and does not affect the jurisdiction 
of the latter Court. (Das, J.) Ananta Kumar 
v. Surendra Kumar. I.L.R. (1948) 1 CaL 
275=51 C.W.N. 851=A.I.R. 1947 CaL 424. 

S. 48 —Application tzvelve years after de¬ 
cree to amend execution application by adding re¬ 
ceiver as party—Receiver already functioning when 
execution petition zvas filed—Amendment, if can 
be allozved. 

\\ here twelve years had passed after the pass¬ 
ing of a decree a receiver was sought to be 
brought upon record in the execution application 
to represent the judgment-debtors already on 
record, even though the receiver was functioning 
I f° r th e judgment-debtors at the very time when 
the execution petition was filed, on the question 
whether the amendment sought could be permitted, 

Held : A receiver is only the representative of 
the judgment-debtor. He does not become the 
owner, but in order effectively to get at the 
properties without any danger of the right to 
do so being challenged, the receiver is also made 
a party. The fact that he was operating even 
when the execution petition was filed, and that the 
decree-holder could have found this out with dili¬ 
gence on his part will only be a circumstance for 
saddling him with costs when allowing the amend¬ 
ment and will not be a circumstance converting 
the amendment asked for into a fundamental one, 
or justifying the refusal of such an amendment. 

Case-law reviewed. ( Panchapahcsa Ayyar, J.) 
Lakshmi Narayanamurthi v. Sait Purna- 
ch and Chatrabhan. 1950 M.W.N. 774= 
(1950) 2 M.L.J. 661. 
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- S. 48 Bar under—Application for ap¬ 
pointment of receiver in execution—Receiver ap¬ 
pointed—Obstruction to delivery—Execution peti¬ 
tion dismissed—Subsequent application to conti¬ 
nue ^ execution petition—Competency—Bar of limi¬ 
tation. 

1n J. he decree-holder who had obtained a decree in 
^.and whose prior execution petition had been 
•dismissed, filed in 1940 an execution petition for 
the appointment of a receiver to take possession 
■of the property and deposit the income thereof 
into Court. The judgment-debtors who were 
served with notice of the application reported 
through their pleader that they had no objection 
to the prayer asked for in the execution petition, 
the decree-holder paid batta for delivery of the 
properties to the receiver, but the properties were 
not delivered as a third party was obstructing 
delivery. The application for removal of obstruc¬ 
tion was rejected on the ground that the decree- 
hoMer, was only entitled to the income of an un¬ 
divided moiety and was not entitled to apply for 
the appointment of a receiver. Consequent on 
this, the execution petition itself was “dismissed” 
by order dated 6th March, 1941. An appeal 
against the order on the petition for removal of 
•obstruchon was also eventually dismissed. On 
24th June, 1943, the decree-holder filed an execu¬ 
tion application for the revival and continuance 
■of the prior execution petition of 1940 by grant¬ 
ing the relief for the appointment of a receiver 
On a contention that the application was incompe¬ 
tent and barred under the provisions of 5 48, C. 
P. Code. 

Held, that the order dismissing the previous 
execution petition did not finally dispose of the 
■execution petition and it must be considered to be 
pending and that the later application could be 
properly considered to be a mere continuation or 
revival of the previous application. ( Tyagarajan, 
J.) Syedamian Sahib v. Janaki Ammal 61 

L. W. 353=A.I.R. 1948 Mad. 498= (1948) 1 

M. L.J. 385. 
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—-S. 48 —Computation of period of 12 years 

—Starting point—Conditional decree—What is — 
Partnership suit—Final decree for accounts 
directing payment of deficit court-fee before 
execution—Payment of court-fee subsequent to 
decree — Execution — Limitation—Starting point — 
Date of decree or date of payment of court-fee. 

The period of 12 years under S. 48, C. P. 
Code, runs from the date of the decree to be 
executed, i.e., the date on which it is passed. 
Where the final decree in a suit for accounts of 
a partnership directs the plaintiff to pay the 
deficient court-fee stamp before the execution of 
decree, such a provision does not make the decree 
in that suit a conditional decree. The decree 
is capable of execution the moment it is passed 
provided the plaintiff pays the deficient court- 
fee. The fact that the plaintiff chooses to put 
off the payment of the court-fee does not extend 
me period of limitation so as to entitle the plain¬ 
tiff to a period of 12 years from the date when 
je chooses to pay and actually pays the court- 
fee. It cannot be said of such a decree that it 
is not capable of execution except on the hap- 


c. P. CODE (1908), s. 48. 

3 ■ contin ° en ^ y - the payment of 
the deficit m court-fees. The decree beim>- 

capable of execution on the very day it is passed 

he was ^iable^ Ch ° Se - t0 P&y the amount which 
he was liable to pay in respect of the deficit 

in the court-fees, limitation for execution starts 

on the date of the decree itself and an application 

presented beyond 12 years of that date^ though 

within 12 years of the date of pay mem of the 

% Z C °T Urt p fee 1 o^ uld be out of time and barred 

re V>° n ‘ ( Chagla, C.J. and Dixit , J ) Wai ’ 

L H R ND fR AMC f^^'A YESHWANT Deor ao. 4 D 

b£.l!r”«». 110=A LR - 1949 Bo-- 379=51 

^TT S 0 \ Com ^ tati r^Persoml decree 

So/n U iT ;s ~^ ate of 

>T F * ^SK\£ 

r S , a p ' e .o f ,‘ he mortgaged property resulting in a 
at, obtains a personal decree under O. 34, R 

by S' 48 C P r 'a™* ° f 12 years P re scribed 
r , ’ ^°de, commences from the date 

the S final P de S ° nal f deCre ^ ^ n0t fr0m the date °f 

A 129 22 r w M le th <L suit itseIf - 54 I. 

S£: s 

Nara ^ n ’ -V.) NacENDRa’ 

D™ R. ( p“"S2 1 ' 1950 r ‘<- 

s'/ZlszJs? AS; fcr 

Application for execution beyond 12 years of such 
If barrel ^ **** ° f tke dec ”“~ 

poJes e of r s e T C at p °r t deC [ ee , f ° r the P u - 

StfsrAsi Tain, 

£T >'* Court 

In a partition suit a preliminary decree was 
passed on 3rd March, 1932, giving 7 the pTaimiff 
some immediate executable money reliefs and was 

and°7h d b i" - a ^ aI . decree °n 8th September, 1932 

thr p ail J. t! ^ filed an execution petition for 
the money reliefs as well as other reliefs on 8th 

tiofofl 94 ? 1944 ’ th ° Ugh / prior execution pe« 

19ln res Pect of the money reliefs was 
f u5f’ ° n i. a c ° ntentlon that the petition filed 
C P Caie barreC by the P rovisior >s of S. 48, 

h W ; aS C,Carl - v “Pen to the plain- 
tut to hie an execution petition to enforce the 

•MaS D m2 deC T r f efs granted to him o C n 

cerned !hu’ * .1° far . as such re hefs were con- 
A Was the , cr ,'tenon date for commenc- 

' r° P p 2 , year „Penod for purposes of S. 48, 

Sentfmw' Hence - the Petition filed on 8th 

I S ^ ’ 1944 ’ W3S dear,y barred under s - 48. 

ho fU b , e executi °n petition in 1944 could not 

. e . as a con tinuation of the pending exe- 

%Z pe !, tlon med in 1942 * for k was fiIed out- 
™ l 2 7 ears P rescr ^ed by law and in it the 
plaintiff had sought other reliefs in addition to 

those sought in the petition of 1942, but it was 
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open to the plaintiff to proceed with that pending 
application. {Mack, /•) Lakshminarasinga 
Rag v. Balasubkamanyam. 61 L.W . 565—A. 
I.R. 1949 Mad. 251=1948 M.W.N. 653=^(1948) 
2 M.L.J. 249. 

-S. 48 —“Date of the decree"—Partition 

suit—Decree drafted and signed subsequent to 
judgment—Period of 12 years—Starting point— 
Date of judgment or date on which decree is 

actually drafted and signed. 

“The date of the decree” for purposes of com¬ 
puting the period of twelve years prescribed by 
S. 48, C. P. Code, is the date of the judgment 
though the decree may have been drafted and 
signed on a later date than the judgment. Where 
under a judgment in a partition suit the adjudi¬ 
cation becomes ripe for execution on the date of 
the judgment in that the respective rights of the 
parties have been adjudicated and decided on, the 
date of the judgment is “the date of the decree” 
for purposes of S. 48, and the mere fact that 
the formalities to be observed in drafting the 
decree had yet to be carried out would not post¬ 
pone the starting point of limitation to the date 
on which the decree is drawn up and signed. 
(Horwill and Koman, JJ.) Vknkataraya 
Goundan v. Mallaita Goundan. 59 L.W. 145 
=1946 M.W.N. 147=A.I.R. 1946 Mad. 348= 
(1946) 1 M.L.J. 163. 

-S. 48 (1 )—Fresh application — Applica¬ 
tion for amendment seeking to proceed against 
new items. 

An application for amendment of a previous 
application for execution seeking to proceed 
against new items of property is a fresh appli¬ 
cation within the meaning of S. 48 (1), C. P. 
Code. ( Hidayatullah, J.) DeorAo Suryabhanji 
v. Ramchandra Amrutlal. J.L.R. (1948) 
Nag. 230= A.I.R. 1948 Nag. 272. 

-S. 48—Fresh application—Application to 

continue execution proceedings against legal re¬ 
presentatives of deceased judgment-debtor. [5Vr 
Q.D. 1941-1945, Vol. I, Col. 848.] Hrishi- 
kesh Saha v. Radha Rani I<ar. I.L.R. 
(1945) 2 Cal. 637=224 T.C. 248=1046 Cal. 

(Rul.) 218=80 C.L.l. 223=A.T.R. 1946 Cal. 
51. 

-S. 48 — ,: Frcsli application”—Meaning of. 

S. 48 contemplates not a termination of the 
proceedings in execution as a whole hut a termi¬ 
nation only of proceedings upon a particular ap¬ 
plication. Where an application for execution is 
struck-off or dismissed, because the judgment- 
debtors are in prison and want time to be heard 
and it is thought advisable to suspend the exe¬ 
cution, an application filed after the striking off 
of the prior application is not a “fresh” appli¬ 
cation within the meaning of S. 48, but a con¬ 
tinuation of the previous application. (Davies , 
C.J.) Yar Mahomed v. Amrumal. I.L.R.’ 
(1945) Kar. 339=223 T.C. 402=1946 Sind (Rul ) 
153=A.I.R. 1946 Sind 32. 

---S. 48 —Fresh application or application in 

revival — T est. 

An application cannot be regarded as one in 
revival of a previous application unless it is of 
the same nature. If any relief different from that 
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claimed in the previous one is asked for, or any 
new property is sought to be attached or sold, it 
cannot be treated as a mere revival but is a fresh 
application within the meaning of S. 48, Civil 
Procedure Code. {Bose, J.) Prayagdas Shan- 
kerlal v. Mt. Indirabai. I.L.R. (1947) Nag. 
497=A.I.R. 1948 Nag. 189=1947 N.L.J. 376. 

- S. 48—Limitation for execution petition— 

Extension—Minority of decree-holder—Limita¬ 
tion Act, S. 6 and Art. 182. [See Q.D. 1941- 
1945, Vol. I, Col. 848.] Nathu Mal v. Jai 
Karan Das. I.L.R. (1945) Lah. 448. 

- S. 48 —Period of twelve years—Starting 

point—Decree to be executed where there has 
been an appeal and second appeal. 

Where the plaintiff obtained a conditional 
decree in a suit which was confirmed on appeal 
subject to a slight modification and second appeals 
by both parties were dismissed and the decree- 
holder filed an execution application within 
twelve years from the date of dismissal of the 
second appeals, ^ « 

Held, that as the decree to be executed is that 
of the appellate Court of final jurisdiction where 
there has been an appeal, and as the period of 
12 years under S. 48 has to be computed from 
the date of such appellate decree, the application 
was in time. {Leach, CJ. and Lakshmana Rao 
J.) Nacharammal v. Veerappa Chettiar. 
I.L.R. (1946) Mad. 817=59 L.W. 103=1946 
M.W.N. 148=A.I.R. 1946 Mad. 231=(1946) 

1 M.L.J. 128. 

- S. 48 — Period of 12 years — Starting point 

—Decree for possession and mesne profits — 
Decree to be eeccuted where there has been an 
appeal, a second appeal and a Letters Patent 
A ppeal. 

A decree was passed in 1921 for possession 
and future mesne profits for three years from 
date of plaint to the date of delivery of pos¬ 
session or until expiry of three years from the 
date of decree, whichever event was earlier. The 
matter was carried in appeal, second appeal and 
again in Letters Patent Appeal. In each Court 
the appeal was dismissed, the date of the decree 
in the Letters Patent Appeal being 15th 
September, 1932. The decree-holder applied on 
19th June, 1942, within 12 years from the date 
of the disposal of the Letters Patent Appeal, to 
execute the decree by attachment and sale and for 
recovery of mesne profits up to 1927, the date 
on which he had obtained possession. On a 
contention that the application was barred by 
S. 48, C. P. Code, and that mesne profits could 
be granted only up to 1924. 

Field, that the execution application was within 
time, as the decree to be executed was the decree 
passed in the Letters Patent Appeal in 1932 and 
that the decree-holder was entitled to mesne 
profits up to 1927, the date on which he obtained 
possession, it being earlier than the period of 3, 
years from the date of the decree in the Letters 
Patent Appeal. {Honvill, J.) Thulasi Ammal 
7-\ Vedavyasachariar. 60 L.W. 144=1947 M.* 

W.N. 173 (2)=A.I.R. 1947 Mad. 359=(1947) 

1 M.L.J. 149. 
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- S. 48— Scope—Amendment subsequent to 
date of decree—If postpones starting point of 
limitation. 

S. 48, C. P. Code, is self-contained and pro¬ 
vides for all such contingencies as may operate 
to postpone the starting point of the period of 
12 years. Amongst the contingencies so enume¬ 
rated in Cl. ( b ) of sub-S. (1) and Cls. (a) and 
(6) of sub-S. (2) of the section, an amendment 
subsequent to the date of the decree does not find 
place. Therefore, unless the decree either in its 
original form or in its amended form is con- 
strued to be a decree granting an injunction, the 
sectron is a bar to the execution of the decree 
after the expiry of 12 years irrespective of its 
having undergone a change by its amendment. 

( Meredith and Roy, //.) Shyam Sunder 
Prasad v. Ramdas Singh. 25 Pat. 397=224 
I.C. 37=12 B.R. 466=1946 Pat. (Rul.) 248= 
A.I.R. 1946 Pat. 392. 

~ 48 Scope and effect of—Decree on 

handnote — Execution barred — Effect — Right if 
barred. 

Once a decree is obtained on a handnote for 
moneys due, the rights of the creditor become 
merged in the decree, and if execution of the de¬ 
cree. is barred by limitation, the rights of the 
creditor are also barred. Limitation in such case 
bars not merely the remedy but also the right. 
(Agarwala, A.C.J. and Meredith, J.) Rajib 
Nath Mukherjee v. Chota Nagpur Banking 
Association, Ltd. 27 Pat. 108=2 D.L.R. 497= 
A.I.R. 1948 Pat. 443. 

•—~ — ~ —S. 48— Scope — If controlled by S. 14 of 
Limitation Act. 

S. 48, C. P. Code, is not controlled by S. 14 
of the Limitation Act. The period referred to 
in the. former cannot be described as a period of 
limitation prescribed for any proceeding. ( Hen¬ 
derson, J.) Makhan Lal Saha v. Firm Madan 
Mohan. 50 C.W.N. 12. 

--—S. 48— Scope — If controlled by S. 26 of 

Punjab Relief of Indebtedness Act. 

S. 48, C. P. Code, prescribes a period of limi¬ 
tation and consequently is not uncontrolled by 
the provisions of S. 15 of the Limitation Act and 
of S. 26 of the Punjab Relief of Indebtedness Act 
which has been drafted on the lines of S. 15 of 
the Limitation Act. ( Bhandari, J.) Daulat 
Ram Vidya Parkash v. Gurbakhsh Singh. 50 
P.L.R. 294=A.I.R. 1949 E.P. 213=4 D.L.R. 
(Simla) 156. 

■Ss. 48 and 145— Stay of execution of 

« _ f « * ■ « a . ’ 
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mortgage decree—Surety bond—Liability of surety 
—Contingent liability on deficiency in mortgage 
sale being ascertained—Application to enforce — 
Time limit—Starting point—Limitation Act (IX 
of 1908), Art. 181. 

In September, 1926, one M obtained a prelimi¬ 
nary mortgage decree in the Sub-Court, Cuddalore, 
against three persons. Against that decision the 
defendants preferred an appeal to the High Court. 
When the decree-holder applied for the passing 
of a final decree the defendants filed an application 
h> the High Court for stay of the proceedings. 
Stay was granted by the High Court on condition 
the judgment-debtor furnishing securin'. In 
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pursuance of the order of the High Court the 
defendants executed a security bond which 
provided among other things as follows: “We 
further agree that if on the execution application 
of the decree-holder immediately after the dis¬ 
posal of the appeal by the High Court an amount 

“ 5, XCe f of .-..-..should be found due 

to the decree-holder and if the hypothecated pro- 

perties do not on sale fetch the amount of which 
they have been accepted as security we and our 
legal representativ 65 will be personally liable for 
the difference between the said execution amount 
(exclusive of costs) and the value of the secu¬ 
rity accepted by the Court.” 

The High Court confirmed the decree of the 
lower Court in August, 1929, and the final decree 
was passed on 19th March, 1931. The decree- 
holder realised a portion of the amount due to 
him by sale of the property by the year 1941 the 

irfii exe ^ Ut1 ^ , order bein - dated 21 st February, 
1941. ^ On 20th February, 1944, the legal repre¬ 
sentative of the decree-holder, the latter having 
died m the meanwhile, applied to the Sub-Court, 
Luddalore, for transmission of the decree and the 
security bond to the City Civil Court, Madras, 

i th . e sec l unt y bond as against the 
sureties. The latter thereupon contended that as 

the decree was more than twelve years old by the 
imrW 4 Q he (r pe u ltl< ?’ S 16 execution was barred 

under S- 48 of the C. P. Code. 

Held, that though S. 48 of the Code was ap¬ 
plicable for the enforcement of the liability of 

™ der S - 145, C. P. Code, inasmuch as 
under the terms of the surety bond the liability 

of the sureties was only a contingent liability 

af 5 e £ - he mort S a £ ed Properties were sold" 
and the deficiency was ascertained, the present 

that /lofp _____ ■ . , hin 3 years from 

that date was within time both under S. 48 of 

tion A^ and r # S ° Under A 'V 81 of the Lo¬ 
tion Act. (Rajamannar, O.C.J. and Satyanara- 

yanarao, J.) Rajam Naidu v Meenakshi 

Ammal. I.L.R. (1949) Mad 504-A T R 

1949 Mad. 285=4 D.L.R. (Mad.) Vfil r ' 

215 M.W.N. 561=(I948) 2 M.L.JC 

-S. 48 (1) (b) —Compromise of execution 
case—Stipulahon that if j,udgment-debtor com¬ 
mitted default in instalments, original decree to 
be executed—Execution application filed on de- 

r, Tn in l ltat i on . [See Q- D - 1941-1945, Vol. I, 

Lol. 851.] Narendra Nath Roy v. Heramba 
Chandra. I.L.R. (1945) 2 Cal. 65. 


r-. ’?• (1) (b)— “Subsequent order” — 

decree ** ^ register record ™9 adjustment of 

An entry in the suit register recording on the 
certification of both parties an adjustment of the 
decree by a compromise decree passed in a subse¬ 
quent suit providing for payment of the decretal 
amount in instalments and for execution in de¬ 
fault, amounts to a subsequent order directing pay- 
w * bln tbe meaning of S. 48 (1) (b), C. P. 

.e entry in the suit register showing the 
modification of the original decree leads to the 
inference that there must have been some order 
of the Court, verbal or written, permitting the 
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modification and allowing the same to be record¬ 
ed in the suit register, and the entry providing for 
payment by instalments being accepted by Court 
amounts to an order for payment at recurring 
periods. (Akram, CJ. and Shahabuddin, J.) 
Alauddin Ahmad v. Fakarannessa Bf.gam. 52 
C.W.N. 587. 

-S. 48 (1) (b) — “Subsequent order” — 

Meaning of—If includes order of Court execut¬ 
ing decree. 

The expression “subsequent order” in S. 48 (1) 
(b), C. P. Code, means any order made by a 
competent Court including a Court executing a 
,decree, and it is not necessary that the order 
should be made by the Court which passed the 
.decree. ( Grille, CJ. and Sen, J.) Bismillah v. 
Jagannath. I.L.R. (1947) Nag. 25=228 I.C. 
576= (1947) Nag. (Rul.) 61=1947 N.L.J. 33= 
A.I.R. 1947 Nag. 101. 

-S. 48 (1) (b)— Subsequent order—Order 

of executing Court granting time for payment to 
judgment-debtor. 

A subsequent order mentioned in S. 48, C. 1 . 
Code, can be passed by both the original Court 
as well as the executing Court. An order of the 
executing Court granting time for payment to 
the judgment-debtor is a subsequent order, and 
the decree-holder is entitled to exclude this period 
in computing the ]>eriod of 12 years. (77 idaya- 
tullah, J.) Deokao Suryabhanji v. Ramchan- 
dra Amrutlal. I.L.R. (1948) Nag. 230= A. 
I.R. 1948 Nag. 272. 

- S. 48 ( 2 ) —Force or fraud—Meaning of. 

It is neither force nor fraud when the judg¬ 
ment-debtor takes advantage of the procedure 
allowed by law and contests an execution appli¬ 
cation. There can \te no fraud unless there is a 
mistake as to fact and the other side is misled 
by it. In a contest in Court of law there is no 
mistake as to fact when the other side knows the 
facts and contests them, setting out a different 
set of facts. He is not misled, and as regards 
the law, every one is taken to know the law and 
consequently, whatever legal propositions arc not set 
up, there is no fraud; again, the other side is not 
misled because he contests and contends that the 
law is otherwise. (Bose, J.) Prayagdas Shan- 
kerlal v. Mt. Tndirabai. I.L.R. (1947) Nag. 
497= A .I.R. 1948 Nag. 189=1947 N.L.J. 376. 

- S. 48 ( 2 ) — “Brand"—Meaning of. 

“Fraud” in S. 48 (2) has a very wide meaning 
and includes any attempt on the part of the judg¬ 
ment-debtor to conceal his property, to deny its 
ownership and to put forward a mere benamidar 
as the real owner of the property in order to 
evade execution of the decree. 9 Bom. 318, rel. 
on. (Chagla, CJ. and Dixit, J.) Wai.chand 
Ramchand v. Yeshwant Dkorao. I.L.R. 
(1949) Bom. 634=51 Bom.L.R. 608=A.I.R. 
1949 Bom. 379=4 D.L.R. (Bom.) 110. 

-S. 48 ( 2 )— Plea of fraud at late stage — 

P/hen may be permitted. 

Ordinarily a plea of fraud under S. 48 (2), 
C. P. Code, cannot be added by way of amend¬ 
ment at a late stage, but in connection with exe¬ 
cutions where property is prevented from being 
' brought before the executing Court due to the 
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fraud of the judgment-debtor, Courts may permit 
the plea of fraud to be taken even at a late stage. 
( Hidayatullah, J.) Deorao Suryabhanji v. 

Ramchandra Amrutlal. I.L.R. (1948) Nag 
230=A.I.R. 1948 Nag. 272. 

- S. 48 (2) (a)— Exemption under — Facts 

to be proved which would entitle a claim for — 
Execution application beyond tzvelvc years praying 
for continuation of proceedings in an earlier Exe¬ 
cution Petition and asking for sale of certain pro¬ 
perties not mentioned in the prior* petition — If 
“fresh application” within the meaning of S. 48 

(1) — Court, if has a discretionary poiv'er to allow 
amendment of prior application after expiry of 
period of limitation. 

The allowance for maintenance of a junior mem¬ 
ber of the family of the Rajah of Kalahasti was 
by a decree made a charge on about, 400 villages 
comprised in the Kalahasti zamindari and the final 
decree passed on 3rd May, 1929, directed the sale 
of those villages in realisation of the sum decreed 
in default of payment by the numerous judgment 
debtors who had acquired interests in the villages 
charged under subsequent transfers by the Rajah. 
On 15th January, 1930, the decree-holder applied 
for execution by Execution Petition No. 20 of 
1930 for recovery of the amount decreed by the 
sale of 21 villages specified in the schedule to the 
petition and realised more than Rs. 90,000 by the 
sale of those villages, the last of which was sold 
in September, 1939. As a sum of Rs. 9,620 still 
remained due under the decree, the decree-holder 
made an application, Execution Application 
No. 379 of 1939, on 1st November, 1939, in the 
previous proceedings which had not been for¬ 
mally terminated although all the reliefs claimed 
by the applicant therein had been granted to him. 
In the fresh application he prayed that the pend¬ 
ing prior proceeding (E. P. No. 20 of 1930) 
might be continued and the recovery of thje 
balance of the decree debt be ordered by the sale 
of seven new villages specified in that application. 
It was pleaded in bar of the Execution Application 
No. 379 of 1939, that it was barred under the 
provisions of Section 48 of the Civil Procedure 
Code in that it was more than 12 years from the 
date of the decree. The decree-holder, however, 
claimed exemption under clause (a) of sub-S. 

(2) of S. 48 on the ground that the judgment- 
debtor had prevented him by fraud from execut¬ 
ing the decree and that the Execution Application 
No. 379 of 1939 should not be regarded as a 
“fresh application” tor execution within the mean¬ 
ing of S. 48, sub-S. (1) but should be dealt with 
as one for amending and continuing Execution 
Petition No. 20 of 1930 which was still pending. 

Held, ( i ) it cannot be held that resistance to 
execution on legal grounds, however ill-founded, 
could amount to preventing execution by fraud 
within the meaning of clause (a) of sub-S. (2) 
of S. 48, Civil Procedure Code. Further it is 
necessary for the decree-holder, in order to bring 
himself within the exemption, to prove that execu¬ 
tion was prevented in the sense of being actually 
hindered or checked by the fraud of the judgment- 
debtor. In the circumstances, as the decree-holder 
had failed to establish this, he was not entitled 
to the benefit of the exemption, 
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€d ( Sr ii"n r r- h M m o 0f execution as provid- 

d for in O. 21 , Civil Procedure Code, every ap¬ 
plication requiring the Court to proceed against 
a particular property, is a substantive application 
for execution and an application for attachment and ' 
sale or for sale without attachment of property 
H where a previous similar application in respect 
•of property A has succeeded or failed or is still 
pending is a fresh application for execution and 
cannot be treated as one for amending and con¬ 
tinuing the prior application although the prayer 
■ m *e latter application may be worded in that 
manner. Where no question of limitation arises 
It is immaterial how the subsequent application is 
regarded, but when it is made beyond the period 
of limitation, its real character assumes import- 
ance and must be determined, paying more regard 
to the subs ance of the matter than to the form 
of the words used. In the circumstances, it can¬ 
not be said that the previous application, Execu¬ 
tion Petition No. 20 of 1930 was really pend- 
ing when Execution Application No. 379 0 f 1939 
was filed. Although the former was not for¬ 
mally terminated, all the villages which the decree- 
holder required to be sold had been sold and no 
further relief could be granted on the basis of 
that petition which must therefore be regarded as 
no longer pending for the purpose of including by 
way of amendment new properties sought to be 
sold for realising the balance of the decree amount. 
-Hence it is difficult to hold that Execution Appli¬ 
cation No. 379 of 1939 was not a fresh application 
for execution. 

(iii) A decree-holder cannot be allowed to 
amend a previous execution petition by including 
fresh properties more than twelve years after the 
date ^of the decree. Such an application would 
be ‘fresh application” for execution within the 
meaning of section 48 (1), Civil Procedure Code 
and the Court can have no discretionary power 
of allowing such an amendment for to do so would 
plainly contravene the provisions of the section. 
Sub-S. ( 2 ) amply safeguards the decree-holder’s 
right to execute the decree even after the expiry 
of twelve years in certain cases, and the Court 
should not allow him in other cases to evade the 
provisions of the section under colour of amend¬ 
ing a previous application so as to include fresh 
properties which he may wish to proceed against 
after the expiry of such period. fPatanjali Sastri 
and Bell , //.) Venkata Lingama Nayanim v. 
Venkata Narasimha Rayanim. I.L R (1947) 
Mad. 525=1947 M.W.N. 737=A.I R 1947 
Mad. 216=59 L.W. 685=(1946) 2 M.L.J. 383. 
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— S 50 —-Execution against Legal Represen¬ 
tatives of Judgment-debtor—Power of Court to 

direct them to render accounts. * T * 

, T ? 16 S° Urt C ^ n ’ at the instan ce of the decree- 

_ ° de £ d \ rect the . le S al representatives of a de¬ 
ceased judgment-debtor to render accounts show¬ 
ing what amounts they have received from out 
of the estate of the deceased and how they have 
expended them and if on the taking of accounts 
any sum ls due, they are bound to pay that to 

Rati RA e M hOl 52 er p.?R"“ r 304 ) ^ CHAND “ 

•S. 50 ( 1 )—Jurisdiction—Execution against 

'.bresentatvjiec ^ -; • j _ . , u y ui nsi 


■S- 48 (2) (a)—Plea of fraud of judgment- 
debtor—If can be raised for the first time at the 
appellate stage of execution proceedings. \See 
Q.D. 1941—1945, Vol. I, Col. 852.] Venkanna 
v. Kotayya. 1946 M.W.N. 38=A.I R 1946 
Mad. 172. 

*-~S. 49— Scope—Transfer of decree—Right 

£f—Liabilities and equities existing against trans- 

^ r °r-—Enforceability against transferee—Notice_ 

Relevancy. [See Q.D. 1941-1945, Vol. I, Col. 

J Suryanarayana V. Nageswara Rao I 
IL.R. ( 1946) Mad. 3> * * 

Q.* R 55 


7_7 . v ' - — l^xecuziom, aantn 

g representatives of deceased judgment-debtor _ 

Power to order-Order by transferee CoZt-lf 

cZUncZT lar ° nly ~ 0biecti °» orderJ 

rnssed C thp^rlp 50 ’ C C ° de ’ the Court which 
passed the decree i s the proper Court to order 

execution against the legal representatives of the 

de , cea ^ judgment-debtor and not the Court to 
which the decree is transferred for execution If 

S C ° lIrt ° rders e-cunon’ 
against the legal representatives it i s not an ill- 

5 

, ine ,V° urt > bu t only an irregularity in nrore- 
dure which may be waived. But if the irre<mla 

th/ case n °L' V r ed ’ a " d h the merits of 

the case th e objection has to be given effect tn 

A 227^ 11 , S80: 19 Pari 838, dist • 55 

R^r‘r 2 T)I f ° ‘ ™d Mahabir Prasad , JJ ) 

Rehi D amodar ... Sone Basant. 27 Pat ’ 8A8. 

i oh . , L Le ? al re P resen tatives of judgment- 
debtor not brought on record-Sale ofbroZrL 

C p e Code n On eC !? ee l£ f affeCtS the ‘ r Shares- 
Calcutta High CoJtj-Effea “ ( “ m>ndei by 

(l) c £ 

(d) does not do away with the nece^it,, / 

mg an application under S. 50 C P Y 
execute the decree against tl 1 ** ^ oc * e ’ to 

.f a 

&n - ,urt, and it is imperative under thL 3 
the* 1 

apply to the Court which'^passed'th?"^' 11 '' 1 ^ 01 ' t0 
cute the same a-ainstTti, the decree to «e- 

the deceased ludgmenridebfor of 

amendment of O 21 R on u° iu Similarly the 

Court does not affect the q^esffon 6 of H ' gh 
record of the exernti™ „ question of bringing on 

five of a deceased indo- aSC * j 1 ? re P res enta- 

c. P. Code Tn that h dn ebt0r under S - S0 ' 
ther the consequences nf lr ‘ s t0 regu,ate fur ‘ 

ceased judjnent^^-debtor 2 '*1 representative of a de- 

bring him on b A u Where an application to 

Whe g re, therefore 1 haS i a,r£ady bee ” made ' 

before the Court in, re P resenta tives are not 
of S. 50 r p ln ac c° rd ance with the provisions 

pertv will u i? de> their shares in the pro- 
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concerned, is void and inoperative. 50 M. 461 
(F.B.) and 46 C.W.N. 631, rel. on. (Blank 
and k. C. Chunder, JJ.) Pashupatinath Malia 
v. Ushapati Misra. A.I.R. 1949 Cal. 299. 

-Ss. 50 and 53— Scope — Decree against 

father for money in lieu of specific performance 
—Execution against ancestral property in hands 
of son — Permissibility. 

S. 53, C. P. Code, is not limited to cases in 
which execution is being levied for a debt in 
respect of which a decree has been passed. The 
words "property in the hands of a son or other 
descendant which is liable under Hindu law for 
the payment of the debt of a deceased ancestor 
in respect of which a decree has been passed" in 
that section must be read as descriptive of the 
class of property which can be reached in execu¬ 
tion, and not as limiting the nature of the debt 
for which execution can be levied. 

Ancestral property, though impartible and go¬ 
verned by the rule of primogeniture, which had 
been attached during the lifetime of the father 
in satisfaction of a decree against him for com¬ 
pensation in lieu of specific performance remains 
liable after his death to execution in the hands 
of his eldest son who has succeeded by survivor¬ 
ship. The property in the hands of the son of 
a character liable under Hindu law for the pay¬ 
ment of a decretal debt of a deceased ancestor, 
and since the particular debt for which execution 
is being levied is not tainted with immorality, 
the property is liable in execution under S. 5*0, 
C. P. Code. (Sir John Beaumont.) Bhim 
Singh v. Sher Singh. 74 I. A. 247=1. L. R. 
(1947) Nag. 830=52 C.W.N. 109=A.I.R. 1948 
P.C. 1=29 P.L.T. 12=50 Bom.L.R. 1=61 L. 
W. 108=1948 M.W.N. 112=2 D.L.R. 304= 
1948 N.L.J. 136=1948 A.L.J. 133=50 P.L.R. 
95= (1948) 1 M.L.J. 154. 

■— S. 51— Arrest — Legality—Suit by sons of 
judgment-debtor for setting aside dismissal of their 
claim petition—Consent order that property should 
not be sold till disposal of suit—Grant of time to 
judgment-debtor for payment—Failure to pay — 
Order for arrest, if can be passed. 

Where there was a consent order that the pro¬ 
perty should not be sold till the disposal of a suit 
by the sons of the judgment-debtor for setting 
aside the order dismissing their claim petitions and 
it was not shown that the judgment-debtor had 
other property, an order for arrest for failure to 
pay the decree-debt within the time granted for 
that purpose cannot be passed. Tn the circum¬ 
stances, it cannot be said that the judgment-debtor 
was shown to have the means to pay the amount 
of the decree and refused or neglected to pav the 
same. 

It is impossible to say that when time was taken 
for payment of the amount the judgment-debtor 
either expressly or impliedly admitted that he was 
liable to be arrested in case the amount was not 
paid. Accordingly the judgment-debtor is not 
estopped from raising the plea that lie has not 
sufficient means to pay the amount of the decree in 
showing why he should not be arrested. (Subba 
Rao and Panchapakesa Ayyar, JJ.) Parama- 
nandaswami v. ShAnmugham Pillai. 1949 M. 


C. P. CODE (1908), S. 51. 

W.N. 294=A.I.R. 1949 Mad. 822=1 D.L.R. 
(Mad.) 136=62 L.W. 220=(1949) 1 M.L.J. 
318. 

-S. 51 —Mandatory nature of the provisions 

of—Compliance with — Necessity—Circumstances. 

In execution of a small cause decree, the peti¬ 
tioner, who is the judgment-debtor, was given 
notice to show cause why he should not be com¬ 
mitted to prison. He appeared and filed a coun¬ 
ter but was absent on the date to which the appli¬ 
cation was posted for disposal. The decree-holder 
was ordered to pay arrest batta and when that 
was done an order for arrest was issued. In 
pursuance of this order the judgment-debtor ap¬ 
peared before the Court and was released on his 
furnishing security to file an insolvency petition, 
and the execution petition was dismissed. 

On a contention in revision against the order of 
arrest that there was a non-compliance with the 
mandatory provisions of S. 51 of the C. P. Code, 

Held, that a recital of the reasons for ordering 
arrest of the judgment-debtor as required by the 
mandatory provisions of S. 51 of the C. P. Code, 
was not necessary in the circumstances, as the 
order eventually passed by the Court was not one 
that the judgment-debtor should be detained in a 
civil prison and that the judgment-debtor had 
nothing to complain of. ( Florwill, J.) Londa 
Abbayyee of Pithapuram v. Badam Surya- 
narayana. 1947 M.W.N. 208=A.I.R. 1948 

Mad. 9 (1 ) = ( 1947) 1 M.L.J. 246. 

-S. 51 —Order to arrest without giving 

reaso ns—Jurisd iction. 

The Legislature has thought fit to order arrest 
and detention of civil debtors only where the 
conditions prescribed in S. 51, C. P. Code, are 
strictly satisfied. Reasons must be given every 
time a man is ordered to be arrested, and in every 
proceeding where he is ordered to be arrested, 
even if it is on the same day. Where a Court 
makes an order for arrest without giving reasons, 
it acts without jurisdiction. (Panchapakesa Ay¬ 
yar, J.) Venkatasubba Rao v. Sreeramulu. 
1949 M.W.N. 49=A.I.R. 1949 Mad. 470=4 D. 
L.R. (Mad.) 74= (1948) 2 M.L.J. 648. 

— S. 51 —Scope — Receiver in execution—Ap- 
Pointment — If amounts to or alternative to attach¬ 
ment and prohibited by S. 60 (1) (n)— T. P. Act r 
S. 6 (dd)— Receiver for inalienable property — If 
prohibited—Power of Court in execution — Court- 
fees due to Government—Realisation in execution 
by receiver — Permissibility. 

Though a mere right to future maintenance as 
such can neither be attached nor sold, when the 
maintenance has merged into a decree of Court, 
it does not follow that relief by way of appoint¬ 
ment of a receiver in execution under S. 51, C. 
P. Code, cannot be granted, though attachment 
and sale may be prohibited by S. 60 (1) (n) and 
S. 6 (dd), T. P. Act. The power to grant relief 
by way of appointment of a receiver is not a mere 
substitute for attachment, but is an alternative, in¬ 
dependent remedy. It cannot be laid down as a 
general rule of law that when a property is not 
alienable in law, a receiver in respect ®f such 
property cannot be appointed in execution. It is 
also well-settled that a mortgage or a charge 
(e.g., a charge under O. 33, R. 10, C. P. Code) 
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can be realised in execution by the appointment 

A rTp?' i’! 30 Bom. 350, diss. 
A.i.K. 1925 P.C. 176: A.I.R 1914 All 

im? a x’ 47 Cal. 418; 56 Mad. 915- AIR* 
!915 Nag. 98, foil. 40 Mad. 302; 154 I.C. 581* 
not foil. A.I.R. 1926 P.C. 122* 1927 P C * 

12; 1931 P.C. 160; 12 C.L.J. 130 12 C L ^ 

147; A.I.R. 1930 Cal. 159, ref. 1 Lah 192 rF 

OudA" 410 ' R 'l 1926 M ?n S65; 1936 Lah - 83 °; 1942 
Oudh 410, rel. on. (Das and Narasimham JJ ) 

Province of Orissa 7 / Venkata Rangamma. 5 
Ciit^T 92 l ' 26 ~ A - LR - 1950 Orissa 220=16 

, 5 . 1 .( c )~Judgment-debtors residing 
outside local hmits-Power of Court to issue wrk 
^ ar rest Execution of such writ \See O D 

rn 41 ^M 5 ' V °''r) 1, Co1 ' 855 ■] AR R i T oo N Q aN D 
Co. 71 . Mimraj Puram Muix. I L R d 0441 

2 Cal. 588=A.I.R. 1947 Cal. 262 (W44) 

—— -S. 51 Proviso (b). Explanation — Dc- 

S 168 A ni ^ r K P T ty JV m r P J fr ° m Sale Under 

fJitl ,.!'** B 7 ■ A “-' f b ‘ '»**» ■»«> 

S1, proviso W. C. P. Code, in cal- 
* e mea f oi the judgment-debtor to pay 
the debt due under a decree for rent the Court 

W U tn fh 0t * Ve 0Ut .°£ account Properties belong- 
ing to the judgment-debtor which are exempt from 

of th? p Xe T Utl °A n f° f Under S * 168 ‘ A 

thVnr £ Ct * c1 T i e ex P lan ^tion attached to 

thp Pr? V 1 f 0 t!° M* P * Code » requires that 

1 sh . ould Ieave out of account only pro¬ 
perty which is exempt from attachment in execu¬ 
tion of the decree, and not property which is ex- 

«npt from attachment and sale. S. 168-A of the 
■d. I. Act limits .the prohibition contained in that 

tu l ° n J° th t C attachment and sale of any property 
th f n tenanc y ln arrears, and a mere at¬ 
tachment without sale does not come within the 

° f that section. (Mukherjea and Sharpe 

0N0HAR ^ AL v - DebendrAnath. I L r’ 
(1946) 1 Cal. 145=50 C.W.N. 181. ' 

— -S. 51, Proviso, cl. (c ^—Applicability— 
Under for payment of an amount in a misfeasance 
summons against a Director-Execution—Director 

unable to raise money to discharge the debt _ 

Arrest can be ordered as he was <( bound in a fidu¬ 
ciary capacity to account 

A Director of a company occupies a fiduciary 
Position with regard to the members of the com- 
P a ny and he is liable to account to them. Where 
a Director is ordered to pay in misfeasance pro- 
ceedings a sum of money, he can be arrested in 
execution proceedings though he was a pauper and 
was quite unable to raise the money to discharge 
the decree. ( Horwill and Balakrishna Ayyar 

yd Malik v. Thiruvengadaswami Mudaliar 
( 1950 > Mad ‘ 742=A.I.R. 1950 Mad 
L.W'. 784—1949 M.W.N. 689= (1949) 

^ M.L.J. 604. 

~"r-S. 52— Applicability-Conditions . 

o make S. 52 applicable, it is sufficient to 
satisfy three conditions. The legal representative 
uuist have received some property of the deceased; 
ue must no longer be in possession of it- the 
^ourt m ust be satisfied that he has failed to'duly 
a PPiy that property to discharge the debt of the 
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Wh “ these requirements are fulfilled 

the decree may be executed against the ie^al renre 

issss,-.*‘-■-is.x 

fetter on L d ™ pose an 7 other 

r 7 I • ? th „ e decree-holder. (Horwill and 

Balakrishna Ayyar, JJ.) Suryanaraya na * 
UlS^T 8 ^ 1 ?c EVI Amma - j 950 M. W n‘ 

ami m w lj 15 S a - lr - 1950 Mad - 407= 
twnaglnspn^pZmToThe extentXfTeftaloX 

QSS \\ru m ^ lS ^ a nds—Permissibility 

„ he / e an executor is in possession of any por- 

^ / the CState of the testator either in his 

capacity as executor or claiming to hold it as a 

legatee, a decree passed against him and his co¬ 
executors in their representative capacity can be 
executed against him to the extent of the assets 
in his hands as a “party” against whom a decree 
has been passed as the legal representative of a 
deceased person. 42 C.W N 6 S T T R 

Mad . 707 and A.I.R. 1934 kang 1 ' 101 ‘rif erred 
to. {Das Gupta and Mitra, JJ,) Sachindra 

1949 M cLh So J KUMAR USHA PR0VA De ' A • 1 ■ R • 

a suit ff' 52 and 33 Decree against sons in 

rJZtf v prom,ssor y «ote executed by father— 
Joint family assets in the hands of the sons-If 

can be proceeded against in execution. * 

re^ect eC of e a a !f' nS V he S ° nS ° f a Hindu father « 

cuted bv the r due ° n a P rom Bsory note exe- 
the father* f ,l he [’ passed a S a inst the assets of 

to he f e h the J hands of his sons was sought 
? , be exe , cute d under Ss. 52 and 53 of the C P 

father “id “noT^h COntended b >’ the s °ns that the 
lather did not have any separate properties of 

again^the iJinf ^ ^ Cannot be executed 
at S J° lnt , fami ly properties. 

against the^separttels^’of'^father^ °th 

“ isr if» r 

miah v. Audi Reddi. 1947 M W N 971 —a R t~ 

R- 1947 Mad. 357=094?) ,M L f f 3 f A L 

»™ tr LSTL°V, 

it cannot b, .aid tha, crop, 
a portion of thp - n seathe ueir on 

attached in execution of W the "decree be 

N. 705=X A R M ' W - 
J. 593. 1950 Mad. 154=(1949) 2 M.L. 

against wrong le^a^ren^ de , CrCe under—Decree 
dy against real Tpo-qT presentatlv e—Proper reme- 

1941—1945, Vol. fcoI Pr 8 S 57 n T tiV cf- L Q ‘ D ' 

Dayal v Bhapwav n' 85 ^ 7 -J Suraj Mohan- 

R . 1946 OudhT N DW 20 Luck ' 5 I 7 =A.I- 


pUance-NectSS^ ompli ^e-Strict com- 
—Suit anJSJ J y ~ F ame and con t™ts of decree 
Mt a9a ” lSt two Arsons as legal representatives 
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of deceased debtor—Compromise by one—Decree 
based on—If executable against assets in hands 
°f other. 

A decree in order to be executed under >>. oz, 
C. P. Code, against the estate of a deceased person, 
must contain two things: (1) it must be passed 
against the deceased’s legal representative as such, 
and (2) it must state that the decretal amount 
is to be realized by execution out of the property 
of the deceased debtor. Compliance with the 
provisions of S. 52 is not a mere matter of form 
but one of substance. The decree must itself 
bear sufficient material to indicate that it was 
intended by the Court to be operative against the 
estate of a deceased debtor. 

Where two persons arc originally made defen¬ 
dants and impleaded as legal representatives of 
the deceased debtor, but the decree is based upon 
an agreement of compromise with one of the 
two originally impleaded defendants alone, it 
cannot be safely stated that it is passed against 
the consenting party as representing the deceased, 
enabling the creditor to execute it against the 
estate of the deceased in the lands of the other 
defendant. (Reuben and Ray, JJ.) Manranjan 
v. Rani Brijraj. 25 Pat. 550=A.I.R. 1947 
Pat. 365. 

-S. 53—Applicability—Debts of Hindu 

father—Liability of sons during father’s lifetime. 
See Hindu Law— Debts. 3 D.L.R. (Simla) 29. 

-S. 53— Promissory note executed by father 

—Death of father—Suit against sons—Decree 
against father's share in joint family estate — Whe¬ 
ther can be passed. 

Where the sons of the maker of a promissory 
note are sued on the note after the death of their 
father the Court can pass a decree against them 
so as to render them liable not only to the extent 
of the father’s separate property but also to the 
extent of his share in the joint family property 
in their hands. (Leach, C.J. and Kuppuswami 
Ayyar , /.) Venkataswami v. Tata Reddy. I. 
L'.R. (1947) Mad. 463=A.I.R. 1947 Mad. 162= 
59 L.W. 649=1946 M.W.N. 705= (1946) 2 M. 
L.J. 361. 

- S. 53 —Properly liable under—If limited 

to property devolving on sons after father's death 
—Property devolving by par tit it ion before decree — 

If liable. 

Property mentioned in S. 53, C. P. Code, is 
not limited to the property which has devolved 
upon the sons after the death of their father. It 
includes the property which came to the sons on 
partition even before the decree was passed. 
(Khosla and Teja Singh, JJ.) Panna Lai. v. 
Mt. Naratnt. 3 D.L.R. (Simla) 29=A.T.R. 
1949 E. P. 0. 

-S. 53 — Scope—If affects, or modifies Hindu 

Lazv. 

S. 53, C. P. Code, being a rule of procedure 
and not of substantive law, cannot modify, qualify 
or even attempt to interpret Hindu Law rules 
governing the rights of a son or his obligation to 
pay his father’s debts under that law. Tt, how¬ 
ever, prescribes the mode of procedure which a 
decree-holder has to adopt in order to realise his 
debt. (Khosla and Teja Singh, JJ.) Pannai.Al 


C. P. CODE (1908), S. 54. 

v. Mt. Naraini. 3 D.L.R. (Simla) 29=A.I. 

R. 1949 E.P. 9. 

-Ss. 54 and 50— Decree for partition 

transferred to Collector—Death of one of defen¬ 
dants—Jurisdiction of Collector to bring his 
legal representative on record—Proper procedure. 

A Collector to whom a Civil Court has trans¬ 
ferred a decree for partition under S. 54, C. P. 
Code, cannot order substitution of heirs on record 
on the death of one of the defendants to the suit 
The Collector is in charge of the case, so far 
as the making of the partition is concerned, that 
is, the mode of partition, distribution of assets, 
etc., but he cannot substitute the existing parties 
and change the decree of the Civil Court. In 
view of the provisions of S. 50 (1), C. P. Code, 
the Collector would be encroaching upon the 
jurisdiction of the Court which passed the decree, 
if he were to bring the legal representatives of 
the deceased defendant on record by his own 
order. The proper procedure would be to ask 
the decree-holder to apply to the Civil Court to 
execute the decree against the legal representa¬ 
tives of the deceased defendant by substituting 
them on record. (Dastur.) Ramkrishna v. 
Laxman. 1950 N.L.J. 426. 

-S. 54 and O. 20 R. 18— Decree of 

Civil Court for partition of estate assessed to the 
payment of revenue—Further proceedings before 
the Collector—Nature of. 

S. 54, C. P. Code, is an exception to the 
ordinary rule of procedure that the Court passing 
a decree is entitled to execute it. The law prohi¬ 
bits the execution of a decree for partition of an 
estate assessed to the payment of revenue by the 
Civil Court. The further proceedings in regard 
to partition taken by the Collector are not exe¬ 
cution proceedings under the decree of the Civil 
1 Court. (Kaul and Chandramani, JJ.) Sayed 
l Abdul Ali v. Mirza Vicar An Beg. 23 Luck. 
77=A.I.R. 1949 Oudh 37=1947 O.W.N. 595. 

-S. 54—Jurisdiction—Decree for partition 

sent to Collector—Jurisdiction of Court to enter¬ 
tain objection to partition effected—Right to modi¬ 
fy partition—Remedy of aggrieved party. [See 

Q. D. 1941—1945, Vol. I, Col. 858.1 Ven- 

KATARAGHAVA RAO V . HANUMANTHA RaO. I.L. 

R. (1946) Mad. 10=1946 Mad. (Rul.) 32 (F. 
B.). 

- S. 54— Jurisdiction—Partition decree — 

! Shares not defined by Civil Court—Batwara officer 
—Jurisdiction of to define—Order of Batwara 
officer confirmed by commissioner and embodied if» 
final decree—Interference by Board of Revenue. 

Where the preliminary decree for partition made 
in a Civil Court does not contain any definition 
of the shares of the parties, it is open to the 
Batwara officer effecting partition under S. 54, 
Civil Procedure Code, to correctly define the shares. 
Where such a definition of the shares by the Bat¬ 
wara officer is confirmed by the commissioner, and 
the same is incorporated in the final decree of the 
1 Civil Court, it cannot be revised by the Board of 
Revenue. (Swanzy.) Kameshwar Singh v. 
Sit YAM AN and Singh. 12 B.R. 132. 

-S. 54 —Powers of Civil Court — Partition 

' suit—Preliminary decree — Direction to Collector 
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to effect partition in particular mode—Jurisdiction 
to issue. 

S. 54, read with O. 21, R. 18, C. P. Code, 
authorises the Civil Court only to declare the rights' 
of the parties and places the execution of the 
decree in the hands of the Collector who is vested 
with full authority to determine the mode of ef- 
ecting partition. Once the preliminary decree is 
passed, the Civil Court becomes functus officio, and 
it has no power thereafter to give any direction 
to the Collector in what way the partition is to be 
made. ( Niyogi, /.) Lachhiram Jasram v. 
Nanba Dhanaji. 1946 N.L.J. 362=224 I.C. 
352=1946 Nag. (Rul.) 146=A.I.R. 1946 Nag. 
353. 

- S. 60 —Agreement waiving protection 

under validity. 

It is not open to a judgment-debtor to waive the 
protection which S. 60, C. P. Code, gives him, 
and an agreement or compromise which has that 
effect is not enforceable in law and is therefore, 
void. {Kapur, /.) Harnam Singh v. Ramji 
Das. 52 P.L.R. 321. 

- S. 60 —Annual allowance by way of com¬ 
pensation for forest dues granted along with Jagir 
— Attachability. 

An annual money allowance by way of compen¬ 
sation on account of forest dues granted along 
with a jagir under sanad issued by Government is 
not exempt from attachment under S. 60, C. P. 
Code, although the Jagir and the allowance are 
granted subject to ,the condition that they being 
service grants should not be alienated by the 
grantee or his successors. As the jagir is not 
burdened with any condition of service, it must be 
treated as personal property of the holder. 

Even on the assumption that the jagir and the 
allowance are absolutely inalienable the inaliena¬ 
bility would attach only to the right to receive the 
allowances and not to the specific amount as it 
accrues due every year. The annual payment is 
made in recognition of a proprietary right which 
the grantee’s ancestors enjoyed and the amount 
as it accrues due every year would certainly consti¬ 
tute a debt payable by the grantor to the grantee 
every year even though the amount is payable on 
a future date. It may be that for a breach of the 
condition of loyalty the whole jagir as well as the 
allowances which are liable to be resumed would be 
liable to be withheld. But until that is done the 
grantee would be perfectly free to enjoy the 
amount that he receives every year in any way 
he chooses. The mere existence of a condition 
prohibiting alienation of the corpus of an incorpo¬ 
real right does not affect in an} 7 way the disposing 
power of the grantee over the usufruct arising 
periodically from it. ( Niyogi, Ag.C.J. and Sen, 
/.) Bhiwaji v. Raji Chainsing. I. L. R. 
(1947) Nag. 616=A.I.R. 1948 Nag. 194=1947 
N.L.J. 517. 

-S. 60—Applicability—Mortgage decree. 

[See Q.D. 1941—1945, Vol. I, Col. 861.] Allah 
Bakhsh v. Chet Ram. I.L.R. (1945) Lah. 
373^:1946 Lah. (Rul.) 3. 

-Ss. 60 and 115 and Provident Funds Act 

(XIX of 1925), S. 3— Attachment of the Pro¬ 
vident Fund — Judgment-debtor a railway emplo- 


C. P. CODE (1908), S. 60. 

yee taking no objection—Railway company as gar¬ 
nishee if competent to raise the objection — Re¬ 
jection of objection by trial Court — Revision if 
lies. 

The Provident Fund of the judgment-debtor (a 
railway employee) is not liable to attachment hav¬ 
ing regard to the provisions of S. 60, Civil Pro¬ 
cedure Code and S. 3 of the Provident Funds Act. 
Even if the debtor agrees to the attachment of his 
salary waiving the rights conferred on him by 
S. 60, Civil Procedure Code, still the attachment 
is illegal and should be raised as such an agree¬ 
ment is opposed to public policy, void and unen¬ 
forceable. The railway company as garnishee is 
entitled to maintain the objection to the attach¬ 
ment of the Provident Fund. The railway com¬ 
pany takes the objection as garnishee and not as 
representing the judgment-debtor and when the 
objection is rejected it cannot be said that an ap¬ 
peal under S. 47, Civil Procedure Code, will lie 
and that a revision was not competent. A.I.R. 
1933 Lah. 251, not followed. A.I.R. 1944 Lah. 
168; A.I.R. 1943 Lah. 268 (F.B.) ; and I.L.R. 
(1941) Bom. 415, relied on. A.I.R. 1930 All. 
727, referred to. 

Where the trial Court on an erroneous view of 
the law refused to entertain the objection to the 
attachment it is a failure to exercise jurisdiction 
vested in it and a revision will lie. ( Chandra 
Reddi, /.) M. & S. M. Railway v. Chengali 
Sydalli. 63 L.W. 244=A.I.R. 1950 Mad. 
402=5 D.L.R. (Mad.) 193=1950 M. W. N. 
108=(1950) 1 M.L.J. 186. 

- : S. 60 and O. 21, R. 4 6—“Debt”—Money 

left with mortgagee for payment to third party — 
If debt due to mortgagor. 

If a mortgagor leaves some mortgage amount 
with the mortgagee for payment to a third party 
the mortgagor cannot be considered to be a cre¬ 
ditor of the mortgagee for that amount and the 
mortgagee cannot be compelled to make payment 
as it is no more than an agreement to lend money 
and of such agreements no specific performance 
can be claimed. As the mortgage amount left 
with the mortgagee is not a debt due to the mort¬ 
gagor, it cannot be validly attached in execution 
of a decree against him, and any payment made 
by the mortgagee on such invalid attachment is 
therefore not valid and binding on the mortgagor. 

17 L. 270 and 24 L. 746, rel. on. ( Mahomed 
Sharif and Shahir Ahmad, JJ.) Khushi Maho¬ 
med v. Mula Singh. A.I.R. 1950 Lah. 240= 
Pak.L.R. (1950) Lah. 587. 

- S. 60 — Decree in suit prior to 1st June 

1937 — Judgment-debtor's salary Rs. 52 only—If 
could be attached—Act IX of 1937 —Act V of 
1943. 

A teacher of a High School drawing a monthly 
salary of Rs. 52 was the judgment-debtor in a 
case filed against him and a portion of his salary 
was attched on consent order passed in 1938. 

In the execution stage the Court held that the 
salary of the teacher was attachable despite the 
Amending Act V of 1943 which repealed repealing 
Act IX of 1937. On the question whether under 
the law as it stands, salaries of private persons 
in suits filed against them prior to 1st June, 1937, 
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are exempt from attachment up to Rs. 100 or 
whether such decrees also are to be regulated by 
the same procedure as decrees obtained subsequent 
to 1st June, 1937. 

Held, that it was consciousness of the inequity 
of S. 3 of the Act IX of 1937 discriminating as 

it did between class of judgment-debtors which 
led to the later amendment by Act V of 1943, in 
particular S. 3 being repealed. 

Therefore no part of the petitioner’s (teacher’s) 
salary was attachable on the ground of even a 
consent order. The anomalies resulting from S. 
3 of Act IX of 1937 making invidious distinctions 
between different classes of low paid employees, 
may well have been a determining factor in the 
repeal of the Act, not merely as unnecessary being 
already incorporated in S. 60, C. P. Code, but 
also with the object of doing away with S. 3 of 
the Amending Act IX of 1937 and b ring in all 
judgment-debtors subsequent to Act V of 1943 on 
the same footing as far as procedure in execution 
against them is concerned, irrespective of whether 
decrees were obtained against them in suits prior 
to or subsequent to 1st June, 1937. (Mack, J.) 
Lakshminarasimhayya v. Sri Mahant Pra- 
yag Dossjee Varu. 1949 M.W.N. 506=4 D. 
L.R. (Mad.) 243= A.I.R. 1950 Mad. 114= 
(1949) 2 M.L.J. 107. 

S. 60—“ Property”—Security deposited by 
appellant in respect of costs of respondent in 
appeal—Attachability in execution of decree 
against appellant. 

The word “property” in S. 60, C. P. Code, 
does not mean only proprietorship, but is used in 
a wider sense as including any right or power in 
respect of the same. Where a party deposits an 
amount in Court as security for the costs of an 
appeal, to enable the respondent to realise his costs 
which may be awarded to him in case the appeai 
fails, the effect of such deposit is not to take away 
entirely the disposing power of the depositor. 
He still retains a disposing power which he exer¬ 
cises for his own benefit; and the deposit may 
therefore be attached in execution of a decree 
against the depositor, as the effect of the attach¬ 
ment is merely to prevent alienation. 53 C.W. 
N. 832; 58 C.L.T. 222, dist. 41 Mad. 1053, ref. 
A-DR. 1940 All. 225; 8 Pat. 478, rel. on. 
(k- N. Das and B. K. Gulin , JJ.) Province 
of West Bencal v. BholAnath Sen. 85 C L 

J. 105=A.I.R. 1950 Cal. 174=5 D.L.R. (Cal.) 
18 . 

-s. 60 — Security deposit—Attachability— 

Government Promissory Notes deposited as secu¬ 
rity for costs of respondent in Privy Council 
appeal. 

Under S. 60, C. P. Code, Government Promis¬ 
sory Notes deposited by an appellant as security 
for costs of the respondent in a Privy Council 
appeal is liable to attachment in execution of a 
decree against the appellant. The effect of the 
security deposit is not to take away entirely the 
disposing power of the dei>ositor. In spite of the 
fact that the deposit is earmarked for a specific 
purpose, the depositor still retains a disposing 
power which he may exercise for his benefit. The 
extent of the power is dependant on certain con¬ 
tingencies. The fact that the Government Pro- 
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missory Notes deposited have been endorsed in 
the name of an officer of Court does not affect 
the question. The word “property” iis used in a 
wide sense and does not mean only proprietorship 
but includes any right or power in respect of the 
same. The effect of the attachment as merely to 
prevent private alienation and to subject the 
attached property to claims enforceable under the 
attachment. A.I.R. 1930 All. 225 (F:B.) and 
8 P. 478, rel. on. ( Das and Guha, JJ.) Pro¬ 
vince of West Bengal v. Banamali Sen. 54. 
C.W.N. 322. 

———S. 60— Provident fund amount — Attach¬ 

ability. 

Moneys standing to the credit of a judgment- 
debtor in his Pfbvident Fund Account are not 
exempt from attachment under S. 60, C. P. Code, 
except where the funds are vested in trustees 
under rules or cases where there are statutory 
prohibitions against such attachment. Parties 
cannot by agreement among themselves alter their 
personal law or statute law, such as the C. P. 
Code. ( Agarwala, J.) Gopal Das v. Abdul 
Jabbar. 1946 P.W.N. 13=A.I.R. 1946 Pat. 
430=228 I.C. 478=13 B.R. 226=1947 Pat. 
(Rul.) 134. 

—-S. 60 (1) and Proviso (b)— Applicabi¬ 

lity and scope—Decree giving mortgage lien or 
charge over implements of husbandry of agricul¬ 
turist—Sale in execution—If prohibited. 

S. 60, C. P. Code, applies only to money 
decrees and not generally to all decree. The pro¬ 
viso to the section cannot extend the scope of the 
section but must limit its application. It could 
not have been the intention of the legislature to 
extend the application of the section itself in 
such a way as to interfere with the law relating 
to the transfer of immovable property. The 
section is restricted in its application to money 
decrees, and the words “attachment and sale” in 
the section do not apply appropriately to the en¬ 
forcement of mortgages or liens. Where a judg¬ 
ment-creditor has a decree giving him a mortgage 
lien or a charge over the implements of husban¬ 
dry of an agriculturist, S. 60 is no bar to execu¬ 
tion by sale of such implements. (Davis, C.J. 
and O'Sullivan, J.) ShAmbhoo Khimji v . 
Baloch Roze. I.L.R. (1946) Kar. 311=1946 
Sind (Rul.) 258=227 I.C. 206=A.I.R. 1947 
Sind 32. 

-S. 60 (1)—Scope—Amending Acts IX of 

1937 and V of 1943—Scope and effect of—Pri¬ 
vate employee—Salary and dearness allowance— 

in execution of decree passed in suit 
instituted before 1st June, 1937. [SV* Q.D. 1941- 
1945, Vol. I, Col. 865.] Manilal Bhaichand 
v. Mohan Lal. I.L.R. (1945) Bom. 899=223 
I.C. 138=1946 Lah. (Rul.) 149=A.I.R. 1946 
Bom. 102. 

--S. 60 (1), Proviso (b) and (c)— Agri¬ 
culturist—Cultivation of insignificant area—If 
sufficient. 

The cultivation of an insignificant area by the 
judgment-debtor is not sufficient to establish that 
he is an agriculturist. ( Abdur Rahman, J.) Raja 
Shah v. Thakur Das Sainditta Mal. 222 
I.C. 138=1946 Lah. (Rul.) 149=A.I.R. 1946 
Lah. 267. 
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——-—S. 60 (1), Proviso, (b) and (c) — 

Agriculturist—Meaning of—Person tilling and 
cultivating own land through servants—If "agn- 
culturist.” 

The term “agriculturist” as used in S. 60~(1J, 
proviso, Cls. (b) and (c), C. P. Code, is in¬ 
tended to denote a real tiller of the land strictly 
and properly so called, and cannot include a 
person who does not cultivate with his own hands. 
The protection given by Cls. ( b ) and (c) of 
the proviso should be confined to persons who are 
personally engaged in tilling and cultivating the 
land and whose livelihood depends upon the pro¬ 
ceeds derived from such tillage and cultivation 
of the soil. The protection is not available to 
large landed proprietors even though they may be 
tilling the land and cultivating it through their 
servants. ( Macklin and Gajendragadkar, JJ.) 
Hanmantrao Annarao v. Dhruvaraj Pandu- 
rangarao. I.L.R. (1947) Bom. 687=49 Bom 
L.R. 867—A.I.R. 1948 Bom. 229. 

-~S. 60 (c )—Agriculturist judgment-debtor 

agreeing with his decree-holder as to sale of 
properties in certain contingencies—Right of judg¬ 
ment-debtor to rely on S. 60 (c) as bar to sale. 

If a judgment-debtor enters into a compromise 
with the decree-holder upon the footing that the 
property is liable to be sold, he is in fact making 
a declaration that he is not an agriculturist and 
that the property is saleable. After such a com¬ 
promise it is not open to the judgment-debtor to 
resile from that position and urge that the property 
in question is not saleable. ( Pathak, J.) Maha- 
deo Agarahri v. Danukh Mal. 224 I.C. 284= 
(1946) A.W.R. (H.C.) 206=1946 A. (Rul.) 
368=1946 A.L.W. 473=1946 R.D. 244=A.I.R. 
1946 All. 432. 
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c , . ?• .60 (1) (g )—Political pension — Cis- 
outlej jagirs. 

Cis-Sutlej jagirs are political pensions within 
the meaning of S. 60 (1) (g), C. P. Code, and 
are therefore exempt from attachment and sale. 
( Kapur, J .) Harnam Singh v. Ramji Das. 62 
P.L.R. 321. 


-S. 60 (1) (c) —Waiver of privilege — 

Mortgage of property by agriculturist—If amounts 

to . 

The protection conferred by S. 60 (1) (c), 
C. P. Code, is for the benefit of the agricultu¬ 
rist and can be waived by him. When an agri¬ 
culturist mortgages a house which would other¬ 
wise be protected by S. 60 (1) (c), he must be 
taken to, have waived the privilege and the house 
can be sold in execution. ( Bose and Sen, JJ.) 
Ganpatrao v. A. V. Zinzarde. I.L.R. (1948) 
Nag. 530=A.I.R. 1948 Nag. 392. 

- S. 60 (e)—Applicability—Benefits arising 

out of contract for delivery of goods even after 
breach by promissor. See Provincial Insol¬ 
vency Act (V of 1920). S. 28 and C. P. 
Code, S. 60 (*). 1949 A.L.J. 17. 

-S. 60 ( 1 ) (g)— Applicability—“Political 

pension”—Cash allowance on service lands for 
which service is commuted into fixed annual pay¬ 
ment—If exempt from attachment in execution. 

A cash allowance on service lands for which 
the service has been commuted into an annual fixed 
payment does not amount to a “political pension,” 
so as to exempt it from liability to attachment in 
execution of a decree. ( Macklin and Bavdekar, 
JJ.) Ramchandrarao Gangadharrao V. VlTHAL 
Keshav. 49 Bom.L.R. 754=A.I.R. 1948 Bom. 
143. 


-;- f' 6 ?’ , P ’ roviso 0)—Salary of public ser- 

vant—A ttachability. 

The salary of a public servant, once it has be¬ 
come payable, has to be treated as a debt due to 
him and is liable to attachment in satisfaction of 
a decree against him; and it may be attached both 
before and after it has become actually payable. 
{opens, C.J., Zafrullakhan and Kania, JJ.) Pro¬ 
vince of Punjab v. Tara Chand. 1947 F L T 
56=49 Bom.L.R. 697=52 C.W.N (F R ) 2= 

1947 M.W.N. 575=A.I.R. 1947 F C 23= 
(1947) 2 M.L.J. 389 (F.C.). 

— S. 60 (i)— Scope — Decree in contraven¬ 
tion of on compromise oir consent — Legality — 
Jurisdiction of Court to pass—Public policy—Con¬ 
tract Act , 5. 23—‘‘Waiver’’—Effect of. 

A public servant or a railway servant whose 
salary is exempt from attachment under S. 60 
(0, C. P. Code, cannot contract himself out of 
this statutory protection. Such a contract is 
opposed to public policy under S. 23, Contract 
'Act; the principle of waiver does not apply to such 
a statutory prohibition. Hence a Court has no 
jurisdiction to pass a decree on compromise or 
consent providing for payment of the salary of 
the defendant in contravention of S. 60 (i), 
C. P. Code. Such a compromise is unlawful and 
void. 43 Bom.L.R. 753; I.L.R. (1942) Mad 
640, foil. ; 4 Bom. 25, not foil.; 7 Bom. 530, 
ref. ( Rajadhyaksha and Jahagirdar, JJ.) Mad¬ 
ras and Southern Mahratta Ry. v. Rupchand 
Jithaji & Co. A.I.R. 1950 Bom. 155=51 Bom. 
L.R. 1024. 

---S. 60 (k)—Appointment of Receiver to 

avoid bar under—Permissibility. See Provident 
Funds Act, S. 3 (1). 54 C.W.N. 254. 

——S. 60 (1) (n)— Applicability—Khorposh 

grant to junior member of impartible estate by 
holder in lieu of maintenance—Interest of grantee 
Nature—Liability to attachment and sale in exe¬ 
cution—T. P. Act, S. 6 (dd). 

The interest of a khorposhdar in immovable 
property which is granted to him by the holder 
of the impartible estate of which the khorposhdar 
is a junior member, in lieu of maintenance is not 
a bare right of future maintenance or an incorpo¬ 
real right. Such right, in the absence of proof of 
any special or peculiar custom in the family, is an 
absolute right in the property assigned by way 
of maintenance and is transferable. S. 60 (1) 
(«), C. P. Code and S. 6 (dd), T. P. Act, 
have no application to such a case and do not pro¬ 
hibit the attachment and sale of such an interest 

1 / I \,r exe j 1 ?*! 011 a decree against the khorposhdar. 
(Meredith and Roy, JJ.) Ramprasad v. Moti- 

nAM. 25 Pat. 705=A.I.R. 1947 Pat. 404. 

—;—S. 60 (1) (n)— Beneficiary's right in 
wakf property — Attachability—Principle under¬ 
lying—T. P. Act (IV of 1882)—5\ 6 (dd)— 
Right to future maintenance. 
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There is a general principle of law that only 
present rights can he dealt with as property and not 
inchoate, future rights which have not yet accrued, 
such as spes successions, a right to future rent 
or a future right to maintenance. Such rights 
may or may not he realised in the future. It is in 
accordance with public policy that such rights 
which are generally created for the maintenance 
or personal enjoyment of the grantee ought to be 
inalienable. Obviously such rights are not at¬ 
tachable or saleable under S. 60 (1) (;/), C. P. 
Code. 

W here the beneficiaries get an allowance under 
a wakf deed which speaks of kharch parwarish 
and parwarish and guzare ke zvasie, and the. 
nature of the allowance granted to the beneficia¬ 
ries appears to be that of mere maintenance, the 
right given to the beneficiaries is merely a right 
to receive a certain amount of money periodi¬ 
cally during their life time for maintenance. Such 
a right is merely "a right to future maintenance” 
within the meaning of S. 6 {(Id) of the T. P. 
Act and also within the meaning of S. 60 (1) 
(«), C. P. Code, and it follows that it is neither 
attachable nor saleable in execution of a decree. 
(IVali Ullah and Sankar Saran, JJ.) Zahinud- 
din Husain v. Anokukv Lai.. 1950 A.L.J. 386. 

--—S. 60 (1) (n)—Scope—Appointment of 

Receiver for collection of maintenance due undef 
decree—Power of Court to make in execution. 
See C. P. Code, S. 51. 16 Cut.L.T. 92. 

-S. 60 (1) (n)— Scope—Arrears of main¬ 
tenance—A ttachability. 

The prohibition against attachment in respect 
of maintenance contained in S. 60 (1) (n), ap¬ 
plies only to future maintenance and not to ar¬ 
rears of maintenance. 38 Cal. 13, rel. on. ( Das 
and Narasimham, JJ.) Province of Orissa v. 
Venkata Rancamma. 5 D.L.R. (Cut.) 26= 
A.I.R. 1950 Orissa 220=16 Cut.L.T. 92. 

-S. 63— Applicahility — Requisites. 

S. 63, C. P. Code, applies only where property 
not in the custody of any Court is under attach¬ 
ment in execution of decrees of more Courts than 
one. Where a valid attachment is made only l/y 
one Court, and an attachment by another Court 
is void, the section has no application. {Puranik, 
/.) Radhawallabii Karra v. Dwarkadas T. 
L.R. (1946) Nag. 400=1946 N.L.T. 329=1946 

Nag. (Rul.) 94=222 I.C. 652=A .T.R. 1046 

Nag. 170. 

“ S. 63 and O. 21, R. 49— Charging order 
—if amounts to attachment. 

. For thc Purposes of S. 63, C. P. Code, a charg¬ 
ing order under O. 21, R. 40 should be deemed 
to be an attachment. (Din Mahomed , Ram T.all 
and Cornelius, JJ.) Ajudhta Persuad Ram 
Pershad v. Sham Sunder. I.L.R. (I 047 ) Lah 

417=229 I.C. 307= (1947) Lah. (Rul.) 168= 
A.I.R. 1947 Lah. 13 (F.P,.). 

Ss. 63 and 73 —Rateable distribution of 
assets—Pozver of Court of superior jurisdiction— 
Condition pre-requisite. 

The Court that wants to decide the question of 
rateable distribution, if it wants to proceed under 
S. 63 read with S. 73, C. P. Code must be the 
Court that has attached the property. Then alone 
that Court gets the jurisdiction to decide all claims 
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relating to rateable distribution, but if the Court of 
superior jurisdiction has not attached any property, 
which is a condition pre-requisite under the terms 
of S. 63 to clothe that Court with jurisdiction to 
call for assets from the Courts of lower grades 
and distribute the assets, the Court of superior 
jurisdiction cannot be approached for distribution. 
The only Court that has then to be approached for 
rateable distribution is the Court which holds the 
assets, and under S. 73, C. P. Code, before the 
receipt of such assets, an application must be 
1 made to the Court for execution of a decree for 
payment of money passed against the same judg¬ 
ment-debtor—a decree which has not yet been 
satisfied. It is then that the Court will distribute 
the assets. {Puranik, J.) Radhawalt.abh 
Kabra v. Dwarka Das. I.L.R. (1946) Nag 
400=1946 N.L.J. 329=1946 Nag. (Rul.) 94= 
222 I.C. 652=A.I.R. 1946 Nag. 170/ 

-Ss. 63 and 64 and Madras Co-operative 

Societies Act (VI of 1932) —Rules under, 

R. XXII (20) (a)—“ Private transfer ”— Sale 
under an au'ard at the instance of a Co-operative 
Society—Sale in contravention of rule- -Not a 
nullity. 

A sale in execution of an award under the 
Madras Co-operative Societies Act (which has the 
force of a decree) at the instance of a Co-opera¬ 
tive Society is not a "private transfer” within the 
meaning of S. 64 of the Code, and that section 
will not save the rights of a prior attaching decree- 
holder. 

The absence of an enabling provision like sub- 

S. (2) of S. 63 of the Code in rule XXII (20) 
(a) of the rules made under the Co-operative 
Societies Act does not necessarily imply that a 
sale in contravention of the rule is a nullity. 
{Rajagopalan, J.) Thatht Naicker v. Co-ope¬ 
rative Society, Kundai.a Puthur. 1949 M.W. 
N. 259=A.I.R. 1949 Mad. 649=(1949) 1 M. 
L.J. 393. 

- Ss. 63 and 38 —Superior Court calling up 

execution proceedings from inferior Court—Pozver 
to sell attached property. 

A Subordinate Judge, first class, has power to 
call up execution proceedings from the Court of 
a Subordinate Judge, second class, and sell the 
attached property. Even if such an action on his 
part is an excess of power, it is not open to the 
judgment-debtor to challenge his jurisdiction if 
lie submits to his jurisdiction by presenting appli¬ 
cations under S. 47 and O. 21, R. 90, C. P. 
Code. (Din Mahomed, Ram Loll and Cornelius, 
JJ.) Atudhia Pershad Ram Pershad v. Sham 
Sunder. I.L.R. (1947) Lah. 417=229 I.C. 
307= (1947) Lah. (Rul.) 168=A.I.R. 1947 

Lah. 13 (F.B.). 

- Ss. 63 ( 2 ) and 73 —Sale by inferior Court 

of. property already attached by superior Court — 
Right of latter Court to call for the sale proceeds 
with a viezv to rafeably distribute them —X. 63 (2), 
if limits the right of distribution. 

Where an inferior Court sells property which 
has been attached by a superior, Court .at an 
earlier date, the latter Court is entitled to call 
for the sale proceeds from the former Court for 
the purposes of rateable distribution. There is 
no need to construe CL (2) of S. 63, C. P. Code, 
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in a way which will limit the right of rateable 

distribution. (Venna and Bennett, JJ.) Vishnu 
Ram v. Bank of Bihar. I.L.R. (1946) All. 
346—225 I.C. 317=1946 A.L.W. 469=1946 \ 
W.R. (H.C.) 31=A.I.R. 1946 All. ? 9 l 
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ment passed by High Court—Notice of motion 
containing bare endorsement as to grant of in¬ 
terim attachment, served on defendant by attor¬ 
ney’s clerk—Such service, if effects attachment— 
Alienation of property after such service—Vali- 
S. 64 — Applicability-Private sale after ! dity—Calcutta High Court Original Side Rules 

: Chap. XVII, Rr. 18 and 45. [See Q.D. 1941- 
1945, Vol. I, Col. 880.] Monohar Lal Banerji 
v. Bengal Immunity Co., Ltd. I.L R 
1 Cal. 601. ‘ V ' 


order releasing property from attachment and 
before that order is set aside on appeal—Validity. 

Where an order for releasing property from at¬ 
tachment is set aside, the effect is to make the 
property still subject to the attachment and to res¬ 
tore the state of things which had been disturbed 
by the order of release. It is immaterial whether 
the order releasing the property from attachment 
is set aside as the result of a suit under O. 21 , 
R. 63, C. P. Code, or as the result of an appeal 
or an order in revision. If it is set aside the 
effect is to make the property still subject to the 
attachment and to restore the state of things 
which had been disturbed by the order of release. 
Accordingly, a private sale of the property by the 
judgment-debtor after the order releasing the 
propert}' from attachment and before the appel¬ 
late order setting aside that order, is void as 
against the purchaser in the execution sale, in 
view of the provisions of S. 64, C. P. Code, as 
the property must be regarded as being under 
attachment during that period. 25 C. W. N. 
544; 21 W.R. 435; 34 A. 490; 42 A. 39 and 48 
A. 698, rel. on. 16 C.W.N. 332; 56 C. 416; 
7 R. 201 and 22 I.A. 129, Dist. ( Harries, C.J. 
and Sen, J.) Sushila Bala Dasi v. Guest 
Keen Williams, Ltd. I.L.R. (1949) 1 Cal. 
177. 

- S. 64 and O. 21 , R. 57— Attachment 

before judgment—Execution petition for sale of 
attached property struck off”—If a dismissal for 
default—Effect on attachment before judgment — 
Private sale of attached property in the mean¬ 
while and subsequent sale of same in execution of 
decree in suit in which it was attached—Execution 
sale, if prevails over earlier private sale — Attach¬ 
ment of undivided share in ignorance of prior 
partition — Attachment, if can be deemed to be of 
the share of the judgment-debtor. 

Where there was an attachment before judgment, 
on an application to execute the decree passed in 
the suit the order was “defendant’s notice return¬ 
ed unserved for want of proper address and resi¬ 
dence. Petition may be renewed with correct 
address. Struck off. Attachment will subsist”. 
Subsequently another execution petition was filed 
for the sale of the attached property, which was 
ordered and the decree-holder purchased the pro¬ 
perty and the sale was confirmed. But the same 
property had been in the meanwhile purchased 
under a private sale. On a question as to which 
sale would prevail, 

Held, in the circumstances, that the attachment 
before judgment had not ceased to exist and the 
sale in pursuance of the attachment must prevail 
over the private sale. ( Panchapagesa Sastri, J.) 
Tirumalai Aiyangar v. Arunachala Thevar. 
1949 M.W.N. 195=A.I.R. 1949 Mad. 823=4 
D.L.R. (Mad.) 148= (1949) 1 M.L.J. 436. 

--—S. 64 and O. 21, R. 54 and O. 38, 

R. 7—Interim order for attachment before judg- 

Q. D.— 56 


-- -S. 64 and O. 21, R. 54 (3) (All.)— 

1 ransfer m good faith prior to actual attachment 
but after an order for attachment—If affected bv 
S. 64— O. 21, R. 54 (3) {All.) repugnant to S. 64. 

For purposes of S. 64, C. P. Code, it cannot 
be held that an attachment has been made unless 
and until all the provisions of O. 21, R. 54, C. P~ 
Code, have been complied with. The provisions 

contained is sub-R. (3) of R. 54 of O. 21, C. P. 

Code, is not only inconsistent with the provisions 
of sub-R. (2) of the same rule but is also re¬ 
pugnant to S. 64 in that it provides for an at¬ 
tachment being effective before it has actually 
been made, whereas S. 64 provides for certain 
results to accrue only where the attachment has 
actually been made. Accordingly, a bona fide 
purchaser in good faith though he might have been 
aware of an order of attachment would be pro¬ 
tected if the purchase was made before the actual 
attachment. ( Brand and Yorke, JJ.) PoKHPAr 

Kan haiya Lal. I.L.R. (1946) All. 
^S 223 I-C. 599=1946 A.L.W. 161=1946 O. 
W.N. (H.C.) 153=1946 A.L.J. 187=1946 A 

m 6 a,i 30( § 946 a ' W ' R ' (HX) 393 = a • 1 • R ■ 

- -7 S 65 and O. 21, R. 94 —Auction-pur- 

chase in execution—Title when passes 

According to S. 65, C. P. Code, it is the con¬ 
firmation of the sale that passes the title and the 
auction-purchaser becomes the owner of the pro- 
perty from the date of the sale. Under O. 21, 
R. 94 the vesting of title is not made dependant 
on the issue of the sale certificate. (Malik J ) 
Ram Sri v. Jai Lal. 227 I.C. 147=00461 a 

W.R., (HC.) 528=1946 All. (Rul.) 530=1947 
A.L.W. 25=1947 O.W.N. (H.C.) 11=A I R 
1947 All. 171=1947 A.L.J. 159. 

=~ S ' 65 —Auction sale-Vesting of title— 
Point of time Sale Certificate-Necessity 

Under S 65, C. P. Code, title vests'in the 
purchaser after the confirmation of the sale -from 
the date of the sale. It is not necessary that the 
sale certificate should be actually obtained; it is not 

? 76 °T U r ent 77 ^ f but is ° nIy eviden ce of title. 

SrYV Rel * Wushtaq Ahmad and 

at 6 £? pal Singh v - HukAm Singh. 

A.I.R. 1950 All. 644. 

~ ■ S. 65 and O. 21, Rr. 90 and 92— Exe¬ 
cution sale, set aside but restored in appeal—Title 
when vests—Sale held after setting aside of first 
sale and before restoration on appeal—What passes 

under Later sale under mortgage decree—Rights 
of purchaser. 

Where an execution sale is set aside on appli¬ 
cation under O. 21, R. 90, C. P. Code, but is 
subsequently restored on appeal, the sale must be 
deemed to have vested the title in the purchaser 
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from the date on which the sale was held, and 
the position is as it the first sale had never been 
set aside. If between the date of the sale being 
set aside and its restoration on appeal, another 
sale is field and a third person purchases the pro¬ 
perty, the purchaser at the latter sale does not 
acquire anything by his purchase the title having 
been vested in the first purchaser already. 

If, however, a sale of the same property takes 
place after the first sale is set aside, in pursuance 
of proceedings in execution started before the first 
sale under a mortgage decree, different considera¬ 
tions would arise. The first sale, held during the 
pendency of the proceedings in execution of the 
mortgage decree cannot affect the title acquired 
by the purchaser at the sale under the mortgage 
decree. Till this sale is confirmed, the first pur¬ 
chaser would have a right to redeem the property, 
but once it became final and was confirmed, there 
would remain no right of redemption. 20 Cal. 
25; 58 Cal. 136; 1942 Cal. 290; 22 All. 168; 1933 

Nag. 211, ref. ( Shearer and Reuben, JJ.) Mt. 
Moti Kuer v. S. M. Usman. 27 Pat. 1132=4 
D.L.R. (Pat.) 39= A. I. R. 1949 Pat. 304. 

- S. 65 — Purchaser—Right of—When ac¬ 
crues—Date of sale or date of confirmation. 

The property purchased at an execution sale 
vests in the purchaser under S. 65, C. P. Code, 
from the time of the sale and not from the time 
of its confirmation or becoming absolute. (Pce- 
vor, /.) Kanhu Charan Ramanuj Das v. 
Mangaraj Paduan. 13 Cut.L.T. 36=A.I.R. 
1948 Pat. 71. 

-Ss. 65 and 68 —Rale of insolvent's pro¬ 
perty by Collector—Vesting of title in purchaser — 
Date of sale or its confirmation—Provincial Insol¬ 
vency Act, S. 60. 

In the case of a sale of an insolvent’s property 
by the Collector, the property vests in the pur¬ 
chaser from the date of the sale and not from the 
date of its confirmation by virtue of S. 65, C. P. 
Code.. It cannot be urged that this section applies 
only in the case of sales arising in the execution 
of a decree and can have no application to sales 
which arise in any other manner. When the 
powers conferred by the Code are used in the 
matter of sales arising otherwise than in execu¬ 
tion of a decree all the incidents of the C. P. Code 
apply. Further when the Insolvency Act directs 
that in certain circumstances sales arc to be held 
by the Collector in the manner in which the Col¬ 
lector carries out such sales in the execution of 
decrees it follows that the vesting of the property 
in the purchaser should be deemed to antedate to 
the time of the sales as much as it does in the 
case of a Collector executing a decree. (Grille, 
C.J.) Ramkktsiina Balwant v. Satwa Rondo. 
I.L.R. (1948) Nag. 610=A.T.R. 1949 Nag 1 
127=1948 N.L.J. 312. 

-S. 65 —Title to property sold—When vests 

in purchaser—Sale by judgment-debtor after Court 
sale and before confirmation — P.ffect of. 

Under S. 65, C. P. Code, title vests in the 
auction-purchaser not from the date when the sale 
is confirmed but from the date when the sale is 
actually held, provided the sale is subsequently 
confirmed. An assignment of the proi>orty sold 
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by the j.udgment-debtor to another between the 
date of sale in execution and the date of its con¬ 
firmation would not affect the right or title of 
the auction-purchaser. (Manohar Lall and Das 
JJ.) Jamuna Devi v. Mangal Das. 25 Pat' 
13=226 I.C. 350=12 B.R. 729=1946 Pat. (Rul ) 
374=A.I.R. 1946 Pat. 306. 

-S. 66 — Applicability—Certified purchaser 

before 1908 —Suit against person claiming under 
him alleging that the purchase was made benami 
for plaintiff — Maintainability. 

A suit cannot be maintained against a certified 
purchaser or any one claiming through him on 
the ground that the purchase was made on behalf 
of the plaintiff whether the purchase was made 
before 1908 or afterwards. 47 Cal. 1108, not 
foil.;- 7 M.L.J. 290; 21 Mad. 7; 28 M.L.J. 251 
and (1915) 3 L.W. 86 , rel. on. ( Horwill, J.) 
Chinna Basamma v . Veeradhi Veerappa. 
1949 M.W.N. 260=A.I.R. 1949 Mad. 656= 
(1949) 1 M.L.J. 398. 

-S. 66 —Applicability — Principles—Suit 

based on agreement subsequent to auction sale— 
Whether barred. 

The following principles can be extracted from 
a review of case-law of on S. 66, C. P. Code: (1) 
S. 66 must be construed strictly as it encroaches 
upon the rights of the true owner remembering 
that benami transactions are only being discour¬ 
aged by the legislature but are not being made 
illegal. (2) Where a true owner recovers pos¬ 
session or has always been in possession and he 
bases his relief in the suit (other than that of 
possession or confirmation of possession) upon a 
title obtained by the purchase, the provisions of 
S. 66 have no application. (3) The real owner, 
if he is in possession, can always resist a suit 
by the certificate auction-purchaser as a plaintiff. 
(4) The real owner is entitled to maintain a 
suit for specific performance of an agreement 
by the ostensible owner to transfer the property 
to him provided such an agreement is made after 
the auction purchase. (5) Where the true owner 
has dispossessed the certificate holder and is ad¬ 
versely in possession for over 12 years, he can 
maintain a suit for recovery of possession even 
against the certificate purchaser because his claim 
is now based upon a different title and it is im¬ 
material for him to allege or prove that he was 
the real owner at the date of the auction sale. 

Plaintiff who was the real owner of a property 
purchased at a court auction sale in the name of 
the defendant as benamidar was in possession of 
the property since the delivery of possession. He 
subsequently negotiated for the sale of that pro¬ 
perty and had the sale deed executed by the defen¬ 
dant, as the sale certificate stood in his name, on 
his agreeing to hand the sale consideration to him 
after it was paid before the Registrar into the 
hands of the defendant. In a suit to recover 
that money, 

Held, that the suit was not barred by S. 66 , 
C. P. Code, as it was based upon an agreement 
subsequent to the auction sale. ( Manohar Loll 
and Ramaswami, JJ.) Sheoshankar Prasad v. 
Mahabtr Prasad. 26 Pat. 505=A.I.R. 1948 
Pat. 350. 
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—S. 66 ( 1 )—Contract by benamidar after 
purchase at Court sale to convey property to bene- 
ficial owner—-Suit by beneficial owner-If barred. 
t-SVe Q.D. 1941-1945, Vol. I, Col. 885.] Prem 

?, D “ DUA v ' Uaribulla. I.L.R. (1945) 
2 Cal. 37 b. 

7 ?• 6 b—Scope—Certified, purchaser in 

possession—Suit by real owner for possession 
alleging benami purchase and alleging dis posse s- 

ability y defendant short ‘y be f° re suit-Maintain- 

S. 66 , C. P. Code, in as much as it runs 
counter to a well-established principle of equity 
must be strictly construed. S. 66 is more a 
weapon of defence than a weapon of offence It 
is a section which the certified purchaser can avail 
himself of in defence against a suit for possession 
by the real owner. He cannot avail himself of 
this section in order to file a suit against the real 
owner who is in possession. He may even' file 

a suit for a declaration that he is not the real 
owner but that some one else is. 

A suit by the real owner against the certified 
purchaser on the ground that the plaintiff was in 
possession but was recently dispossessed by the 
defendant who was his benamidar at the Court 

f p 1 S now D by c?' J 66 ’ C ’ P ‘ Code ' 31 Bom. 
L.R. 1393 (P.C.), dist. ; 23 All. 175- 23 Cal 

699; 12 Pat. 616, ref. (Chag la, C.J.j Ranch- 

h°dd As Bhikardas v. Manga Bhika. 52 Bom. 

L.R. 286—A.I.R. 1950 Bom. 277. 

7 S - 68 —Jurisdiction of Collector—Order 

by executing Court staying sale—When takes 

effect—Sale by Collector in ignorance and before 

communication of order to Collector—If null and 

void. See Execution—Sale. 52 Bom.L.R. 294. 

7" 7 6 ?— U- Government Notification 

dated 8th October, 1934— Decree against grove- 
holder Execution by sale of grove-holder’s inte¬ 
rest Jurisdiction of Civil Court—Procedure 

'“Agricultural land” in U. P. Government 
Notification, dated 8 th October, 1936, issued under 
S. 68 , C. P. Code, means land which is let or 
held for agricultural purposes or as grove land 
•pr for pasturage. The interest of a grove-holder 
in a grove is clearly covered by the expression 
any interest in such land” in the Notification. 

A Civil Court cannot therefore sell a grove in 
execution of a decree against the holder of the 
grove in view of the Notification read with S. 68 , 
C. P. Code, as the interest of the grove-holder 
can be sold only by the Collector to whom the 
execution has to be transferred. (Malik, J.) 
Indrasan Dalsingar v. Chaudhary 224 I C 
462=1946 A.L.J. 241=1946 A.L.W. 292=1946 
A.W.R. (H.C.) 409=1 $46 A. (Rul.) 398= 

A.I.R. 1946 All. 483. 


C. P. CODE (1908), S. 72. 


—■-S. 70 (1)—C. P. Rules, R. IS —Order of 

Financial Commissioner in revision—Jurisdiction 
of Civil Court. 

. An order passed by the Financial Commissioner 
in exercise of his powers of revision under R. 15 
of the rules framed by the Provincial Govern¬ 
ment under S. 70 (f), C. P. Code, against an 
order of the Collector, is final and Civil Courts 
nave no jurisdiction to interfere with it. By the 
rules framed by the Provincial Government a 


r precise and self-contained code of appeal is pro- 

- vided in regard to the orders passed in the pro- 
• ceedings before the Collector and the jurisdiction 
[ of the Civil Courts has been excluded by implb 

1 cation. (Bose and Mangalmurti, JJ .) Than- 
sing Tikaram v. Bhanulal. I.L.R. (1947) 

t Na g- 815=1947 N.L.J. 483=A.I.R. 1948 Nag. 
i 14. 

■ —— r S : 70 O) 0>) — Powers of Collector— 

- Dismissal and restoration of execution applica¬ 
tion — Revenue Book Circulars III- 8 , R. 12. 

1 Though R. 12 of Revenue Book Circulars III- 
8 invests the Collector with all the powers of the 
i civil Court executing a decree, the powers are 

- not entirely co-terminous with those of the civil 
Court. He cannot amend the C Form nor can 

i he cancel the C Form and draw one up for himself. 
He cannot review the orders of the civil Court 
attaching the property and he cannot hear objec¬ 
tions under O. 21, R. 58, C. P. Code. The Col¬ 
lector’s powers commence at the stage a C Form is 
drawn up and he cannot go behind the C Form 
and his action can have no operation on anything 
which is prior to the C Form. 

There is no provision in the rules enabling the 
Collector to dismiss an execution case in default. 

I here is nothing to prevent the Collector from 
terminating proceedings before him and reporting 
the matter to the civil Court. But dismissing an 
application for execution, which is not before him, 
is an entirely different matter. Therefore, such 
an order of the Collector must be interpreted as 
merely signifying his inability to proceed with the 
case. There is nothing to prevent the Collector 
trom resuming the proceedings before he has 
reported, the matter to the civil Court. The 
termination of the proceedings by him has not 
the result m law which O. 21, R. 57, C. P. Code 

fi! e \i anC ? his restorati °n of the proceed- 

nnwpr , 0 u ^ Tn } issihle under his inherent 

powers which he derives from S. 151, C P 

hi 0 / 6 ’ T!fu C0ll l Ct ? r need not issue notice to the 

judgment-debtor before restoring the case to the 
tHe, if the proceedings were terminated by him in 
the algence of the judgment-debtor. ( Grille, C.J. 
and Hidayatullah, J.) DawoolAl v. IC'heda- 

N^W (1948) Nag ‘ 631 ^ A * LR - ^49 

7 - (Mad.) Civil Rules of Prac- 

ice, R. 199— Leave to bid — Principles that should 
guide Court in granting. 

When leave to bid is asked for by a decree- 

?J UeStl -? n t0 bC considered ^ whether it 
t t hC i .^ dvant ^ e every one concerned 

to trlnt 1, ^ i°- U / ht t0 be - iven ‘ The Power 
and^mTJ r bld - mUSt - be cauti °usly exercised 

7 r tbe 9 0urt 1S satisfied from the circum¬ 
stances shown in the affidavit that otherwise an 

advantageous sale could not be obtained, no such 
leave should be granted. Where the affidavit in 
suppor of an application for leave to bid merely 
s a es that if leave to bid is not given the pro- 
perty might be sold for a low price and petitioner 
is likely to .suffer loss by reason of that, it is not 
enough to justify any Court to exercise its mind 
and come to the conclusion that an order for 
permission to bid asked for may be granted 

(Knshnaswami Nayudu , /.) Varadarajulu 
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Pillai v. Gendapodi Nanniar. 63 LAV. 225= 
A.I.R. 1950 Mad. 392= (1950) M.W.N. 111= 
(1950) 1 M.L.J. 111. 

- S. 73—.■ Ipplicability — Money realised by 

receiver appointed in execution—If assets Judd by 
Court liable to rateable distribution. 

Rateable distribution under S. 73, C. P. Code, 
cannot be confined to cases in which assets 
are realised by sale or by some other process of 
execution. The appointment of a receiver is one 
of the inodes of execution sanctioned by law, 
and where a receiver appointed in execution pro¬ 
ceedings has realised moneys by granting leases of 
coal mines of a village of the judgment-debtor, 
the monev in the hands of the receiver are assets 
held by a Court for purposes of S. 73, and can 
he rateably distributed under S. 73. 26 Cal. 772, 

foil. 12 Pat. 772; 18 Pat. 404, rel. on. ( Agar- 
wala, C.J. and Narayan , /.) Kaluram v. 
Shyam Sunder. A.I.R. 1949 Pat. 128 —27 
Pat. 816. 

- Ss. 73 and 63—Rateable distribution of 

assets—Power of Court of superior jurisdiction— 
Condition pre-requisite. See Civil Procedure 
Code, Ss. 63 and 73. 222 I.C. 652. 

- S. 73— Receipt of assets—Crucial date. 

Where in pursuance of an order passed by a 
superior Court, assets realized in execution of a 
decree of a subordinate Court are transferred to 
the superior Court, the assets are deemed to be 
received within the meaning of S. 73, C. P. Code, 
by the transferee superior Court when they arc 
actually received by that Court. 1927 Rom. 247, 
relied on. {Mack, J.) Melarkode Rank, Ltd. 
v. Damodaraswami Naidu. 1949 MAV.N. 658 
=A.I.R. 1950 Mad. 34=(1949) 2 M.L.J. 403. 
-S. 73 — “Same judg}nent-debtor ,> — Cons¬ 
truction—Decree against Hindu father and sons — 
Second decree against father alone—Assets re¬ 
alised by 'ale of joint family property in execu¬ 
tion of first decree—Right of holder of second 
decree to rateable distribution in entire assets. 

Where one creditor has obtained a decree for 
money against a Hindu father and his undivided 
sons and another creditor has obtained a decree 
for money against the father alone hut not against 
the sons, and assets are realised by attachment and 
sale of the joint family property of the father 
and his sons in execution of the first decree, the 
holder of the second decree is entitled to rate¬ 
able distribution under S. 73, C. P. Code, not 
only in the assets representing the father’s share 
of the sale proceeds hut in the entire assets, when 
his decree is passed against the father as manager 
of the joint family or when his sons arc under 
a pious obligation to pay off their father’s debts. 
(Sen, Weston and Gajendragadkar, JJ.) Mui.- 
chand Kesaji v. Shiddappa. 48 Rom.L.R. 
571=A.T.R. 1947 Rom. 18=228 I.C. 530=1947 
Bom. (Rul.) 112=1.L.R. (1947) Rom. 120 

(F.B.). 

- S. 73 and O. 21, R. 49— “Sayne judg- 

ment-debtor ,, —Meaning of—Separate creditor de¬ 
cree-holder and partnership creditor decree-holder 
—Right to rateable distribution—Partnership Act. 
S. 49. 

The words “same judgment-debtor” in S. 73, 
C. P. Code, must be interpreted so as to give 


C. P. CODE (1908), S. 79. 

effect as far as possible to the principles embodied 
in O. 21, R. 49, C. P. Code, and S. 49 of the 
Partnership Act. Those words indicate not only 
an identity of the individual but also an identity 
of the interest or character or capacity of the 
individual. The individual may be the same, but 
if he has different interests or characters or capa¬ 
cities in different decrees, then the decree is not 
against “the same judgment-debtor”. 

Thus, when a separate creditor decree-holder 
attaches and sells the separate property of his 
judgment-debtor who happens to he a partner in a 
firm and the sale proceeds are paid into Court and 
become assets held by the Court the partnership 
creditor decree-holder, even if he applied for exe¬ 
cution of his decree against that firm or the 
partners in that firm as such before receipt of 
such assets, will not be entitled to participate in 
the rateable distribution of those assets, because 
his application was not against the “same judg¬ 
ment-del/tor” within the meaning of S. 73 of the 
Code. In the converse case, namely, when a 
partnership creditor decree-holder gets the assets 
representing partnership property into Court the 
separate creditor decree-holder against any of the 
partners who applied for execution before re¬ 
ceipt of assets cannot claim rateable distribution 
of those assets. (Das, J.) Pacific Bank, Ltd. 
v. Thakur Singh Kalsi. I.L.R. (1945) 1 CaL 
153=A.I.R. 1949 Cal. 396. 

- S. 73 (1) —Right to apply—Holder of 

order under S. 186 (1) of Companies Act. [See 
Q. D. 1941—1945, Vol. I, Col. 893.] Lyall- 
pur Bank, Ltd. v. Ramji Das. 1946 A.W.R. 
(P.C.) 42=1946 O.A. (P.C.) 42. 

-(as adapted by A.L.O., 1937), Ss.. 78 

and 80— Notice of suit in case of Provincial Go¬ 
vernment—Service on Collector — Sufficiency and 
validity. ' • 

S. 79, C. P. Code, as adopted by the Adapta¬ 
tion Laws Order, 1937, applied to all claims by 
or against the Crown, whether the suit could be 
brought under S. 179 of the Constitution Act, 
1935, or not. It contained the general provision 
prescribing the manner of bringing suits by or 
against the Crown. S. 80, as adopted makes no 
distinction between a suit instituted against the 
Secretary of State under S. 79 (c), as adapted 
and one under S. 179 of the Constitution Act. 
In either the notice under S. 80 must be served 
on a Secretary to the Central Government, the 
Political Secretary and a Secretary to the Pro¬ 
vincial Government. A notice served on the 
Collector of the District concerned in the 
case of a Provincial Government is not a valid 

notice. 47 Bom. 785; 46 C.W.N. 18, dist.; 52 
Cal. 783; I.L.R. (1947) Mad. 36; 6 P.L.T. 
415, foil.; A.I.R. 1949 Pat. 416, ref. (Jha, 
C.J. and Reuben, J.) Ram Ranbijaya Prasad 1 
Singh v. State of Bihar. A.I.R. 1950 Pat. 
557. 

-Ss. 79 and 80 (as amended on the pass¬ 
ing of Government of India Act, 1935)— Suit 

against Secretary of State after notice—Subse¬ 
quent amendment by substituting the Governor- 
General in Council as defendant—No fresh notice 
under S. 80— Maintainability of suit. 
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.A notice of suit under S. 80, C. P. Code, was 
given on behalf of a dismissed chief signaller to 
the various authorities, if the reliefs claimed 
therein were not granted within two months. A 
suit was filed against the Secretary of State for 
India represented by the Collector of Tanjore. On 
an objection that after the passing of the Govern¬ 
ment of India Act, 1935, the Governor-General in 
Council and not the Secretary of State was the 
proper party, the plaintiff asked for and obtained 
permission to amend his plaint. But he did not 
serve a fresh notice -under S. 80, C. P. Code. 

On a question as to the maintainability of the suit 
without fresh notice, 

Held, that as the notice relied on stated that the 
suit would be filed against the Secretary of State 
for relief against him and there was no reference 
in it to the Governor-General in Council, the suit 
as amended was unsustainable. The fact that the 
officials on whom the notice is actually to be serv¬ 
ed are the same makes no difference. S. 80, C. 
P. Code, is express and explicit and admits of no 
implications or exceptions and it imposes a statu¬ 
tory and unqualified obligation on the Court. 
{Leach, CJ. and Lakshmana Row, /.) Governor- 
General in Council v. Krishnaswami Piliai 
I.L.R. (1947) Mad. 36=227 I.C. 538=1947 
Mad. (Rul.) 27=1946 F.L.J. 16=1946 MAY. 
N. 224=A.I.R. 1946 Mad. 366=(1946) 1 M 
L.J. 267. 

-S. 80 —“Act done in discharge of official 

duty”—Meaning of. 

A public servant can only be said to act or to 
purport to act in the discharge of his official 
duty, if his act is such as to lie within the scope 
of his official duty. A kick administered by him 
is not an act which lies within the sphere of his 
official duty. (1948) 2 M.L.J. 6, foil., I.L.R. 
(1939) Nag. 419 and 31 N.L.R. 297, not foil. 

(Mudholkar, /.) Vishnu v. Smith Pearse 
I.L.R. (1949) Nag. 232=A.I.R. 1949 Nag 
362=4 D.L.R. (Nag.) 91. 

-■—S. 80— Applicability—Act of the defend¬ 
ant in the exercise of his authority as a District 
Magistrate. 

Where the act of the defendant complained 
against though not in the discharge of his public 
duty purported to be in the exercise of his autho¬ 
rity as District Magistrate, the provisions of S. 
80, C. P. Code, would be attracted to the case. 

(Harries, CJ. and Mukherjea, /.) Niaz Moham- 
mad Khan v. Alfred Morris. 52 C.W.N. 494= 
I.L.R. (1948) 2 Cal. 310. 

-S. 80— Applicability—Act done by public 

officer in bad faith — Notice , if necessary. 

If an act done by a public officer is apparently 
an official act, its character as such will not be 
changed by allegation that it was done in bad faith 
or that it had not tha: character which it purports 
to have. A headman of a village appointed under 
Bihar Act VI of 1943 who files malicious peti¬ 
tions against a person accusing him of certain 
offences, purports to act as a public officer, and a 
notice under S. 80, C. P. Code, ought to be given 
to him before a suit is filed against him in res¬ 
pect thereof. 41 M. 792. A.I.R. 1941 Pat. 3851 ; 
and 53 A. 44, referred to. 24 P. 519, 19 P. 433 : 


c. P. CODE (1908), S. 80 . 

; and 61 LA - 171. Dl st. (Manohar Lall and 
> 2 a ^ a f w ^ m ’ .{/•) Jaceshar v . Maharharath. 

1 4 D ' L S R ’ 8 n (Pa 5A 22 ^ = 7 A - I ' R - 1950 Pat - 32 ' 

—— -b. 80 —Applicability—Agreement to refer 

■ dispute to arbitration—Application to file—Notice 

1 (2)*a*f‘4 lfff ecesslty ~ Arbitration Act, Ss. 20 

1 3 8 \ C ' P \ Code ’ applies only t0 suits. The 

section has to be strictly. construed; it does not 
apply to an application under S. 20 (2) of the 
Arbitration Act to file in Court an agreement to 
refer disputes to arbitration. No notice under 
S’. 80 is therefore necessary in respect of such 
an application. (Davis, CJ.) Ramchand & 

/?nA^'Tp >VER ^ 0R " GENERAL IN Council. I.L R 
(1946) Kar. 463=A.I.R. 1947 Sind 147. ' ' 

———S so—Applicability—“Public officer”— 

Purporting to be done in hii n fc r ; n ) 

capacity”—Test to be applied. ' ' 

3 • ?°’ f' P ’ Code - Protects a public officer in 
respect of any act purporting to be done by such 
public officer in his official capacity. Two con- 

nlv ° n t n e , C early n . ecessary for the section to ap- 
PO . (1) he must be a public officer- (2) he 

must purport .to act in his official capacity. The 

name o/X 0301 1S n0t by ^ insistence on the 
of Permanent post which the officer in 

question holds under the Government. The act 

CenJu TPOr \ t0 u b * done in his officiaI capacity 
I Generally whether a person performing under 

an mvahd statute the duties of an offic! is L 

officer de facto depends on whether there can be 

said to be an office of which the duties are to be 

performed. The test is different under the defini- 

, “ on of Public officer contained in S. 2 (17) Cr 

Gode. 75 I.A. 41; (1944) F.C.R ’l95- 

781 B °17' p 5'' 7ft 3 i 8: 28 Lah ' 22 ! 39 Mad - 

/oi, 17 Pat. 706 ; 20 Pat. 417* AIR iq^c 

Pat‘ 32 6 3' L b? T La 3 81 ' : A - I ' R - 1950 

; at * jz, ref. (Reuben and Jamuar, JJ.) P A > 

1950 H Pat R nT V' 3 Ayyub - A • 1 • R ■ 

Pat. 527'—5 D.L.R. (Pat.) 193. 

——S 80 Applicability __ Receiver — Suit 
done's! NotIce i Necessity—-“Purporting to be 
of tr *i ' * ' m h >s official capacity”—Meaning 
of—Failure to pay dues—Suit—Notice of suit 

[ S “ Q 1941-1945, Vol. I, Col. 897.] Sv- 
rendra v. Jagat. A.I.R. 1946 Pat 81 —1 3 r r 
64=228 I.C. 236=1947 Pat. (Rul ) 92 

S. SO—Applicability—Suit for injunction 

future* 1 ™ 9 defendant f rom committing acts in 

S. 80, C. P. Code, applies not only to suits 
which relate to mandatory injunctions 'in respecl 

to l3 Ch n n alre 3 been perfor med but also 

wet of hr^‘ Ch , prohlbltory l n junctions in res- 
^ t f to^ te 9 ed acts are asked for. (Abdur 

Snmc^f^ ia,an Marten ’ JJ ) Subedar 

L^h 22^J?K f*r' 3 LA a GHAN - T - L - R - C 1 947) 

(S B ) I C ' 414=A - I R - 1946 Lah. 247 

~-S. SO—Applicability and scope—Suit for 
malicious prosecution against private individual 
and village munsif—No notice served under S. 80 
suit, if bad as a whole — Procedure. 

. a suit for malicious prosecution against a 
private person and the village munsif, it being 
alleged that the former was a mere tool in the 
hands of the latter who was an enemy of the 
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plaintiff, and that l/oth the defendants were actua¬ 
ted by malice, if it is found that what the village 
munsif did was done in the discharge of his 
duty as village munsif, the suit cannot he dis¬ 
missed in toto on the ground of want of notice 
under S. 80, C. P. Code. Since a suit against 
the 1st defendant without impleading the second 
defendant would be maintainable, the suit can 
proceed against the first defendant and no diffi¬ 
culty would arise by striking out the second de¬ 
fendant from the action. ( Meredith, J.) Kan- 
ganna v. Ramalingam Sabudhi. 13 Cut.L.T. 
44=A.I.R. 1948 Pat. 117. 

-S. 80 —Contents of notice. 

Notice under S. 80, C. P. Code, need not be 
practically a copy of the plaint. It should be such 
as to give substantial information to the Govern¬ 
ment as to the basis of the claim and the relief 
which the plaintiff seeks. It is not incumbent 
upon the plaintiff to give in detail all the forms 
in which he would seek relief. 14 P. 283, refer¬ 
red to. ( Bose , /.) Someswar Banerjee v. 
Union of India. 85 C.L.J. 364. 

-S. 80 —Contents of notice—Description of 

defendant—Exact style—If to be stated. 

It is not necessary that the notice under S. 80, 
C. P. Code, should mention the exact style under 
which the defendant is to be impleaded. It is 
sufficient if it is clear against whom the suit is 
to be filed, and in the case of a suit against the 
Central Government the notice has to he delivered 
to or left at the office of the Secretary to that 
Government. {Reuben, J.) Govf.rnor-Generai. 
in Councils. Amilal Marwari. 1946 PAWN. 
137=230 I.C. 274=13 B.R. 421=1947 Pat. 
(Rul. ) 303=A.I.R. 1947 Pat. 81. 

-S. 80 —Contents of notice—Description of 

plaintiff—Business address and not place of resi¬ 
dence given. 

The object of serving notice under S. 80, C. P. 
Code, is to give the Government sufficient warning 
of the case which is going to be instituted against 
it so that the Government may, if it so wishes, 
settle the claim without litigation or afford resti¬ 
tution without recourse to a Court of law. A 
liberal construction should be put upon the section. 
The notice is sufficient if it substantially fulfils 
its object in informing the Government or the 
public officer of the nature of the suit to be filed. 
It must not be construed as if it is a pleading and 
it need not set out all the details or facts of the 
case which the plaintiff intends to prove. 

Under the section, all that is needed is that the 
plaintiff must be described in such a manner that 
he can be identified without any difficulty so that 
the Government may deal with him, if so advis¬ 
ed. It will be pushing technicality to absurd 
limits if the Court has to dismiss a suit because 
the plaintiff who is a businessman has given ins 
business address and not his place of residence in 
the notice. (Chatterjee, J.) Bhupal Chandra 
Dutt v. Governor-General of India. 52 CAV. 
N. 808. 

-S. 80 —Contents of notice — Error in nolice 

with reference to date of railway receipt—Cause 
of action based on loss of goods despatched through 
railway. 


C. P. CODE (1908), S. 80. 

Where the cause of action is based upon loss 
by way of shortage in weight of goods despatched 
through the railway administration under a rail¬ 
way receipt a bona fide error in the notice under 
S. 80, C. P. Code, with reference to the date of 
the railway receipt, the number of the railway 
receipt being quite accurate, is not fatal to the 
suit. 1946 M. 73, Dist. {Imam, J.) Mahomed 
Farooq v. Governor-General in Council. A.I. 

R. 1949 Pat. 93. 

-S. 80 —Contents of notice—Notice not 

giving parentage of plaintiff’ and not stating exact 
amount as claimed subsequently in plaint—If in¬ 
valid. 

A notice of suit under S. 80, C. P. Code, need 
not mention the parentage of the plaintiff or the 
exact amount of the claim in the suit as essential 
conditions of its validity; the fact that the paren¬ 
tage of the plaintiff is not given or that the 
amount mentioned in it does not tally with the 
amount subsequently claimed in the plaint would 
not invalidate the notice as it cannot be said that 
the requirements of S. 80 are not legally com¬ 
plied with. 40 Cal. 508, Dist. ( Sinha and 
Ramaswami, JJ.) Governor-General in Coun¬ 
cil v. Kasiram Marwari. 4 D.L.R. (Pat.) 
24=A. I .R. 1949 Pat. 268=29 P.L.T. 477. 

-■- S. 80 —Delivery of notice—Mention in 

plaint—If necessary. 

Where a plaint contains a statement that a 
notice under S. 80, C. P. Code, was sent by 
registered post, and the registration receipt and 
acknowledgment due are on the record as exhibits 
in the case, the statement must be read to mean 
not only that the notice was sent by registered 
post but it had been delivered. The actual use 
of the word “deliver” in the plaint is not neces¬ 
sary. {Imam, J.) Mahomed Farooq v. Go¬ 
vernor-General in Council. A.I.R. 1949 Pat. 
93. 

—-- S. 80 —Nature of provision—Notice of 

suit not served on public officer—Duty of Court 
—Failure of parties to raise objection—Effect of ■ 
—Findings on merits—If res judicata. [5>e Q. 
D- 1941—1945, Vol. I, Col. 899.] HirAlal Mu- 
rarka v. Mangtulai.. I.L.R. (1944) 2 Cal. 

513= A.I.R. 1047 Cal. 221. 

- S. 80 — Non-service of notice — Waiver. . 

W here the defendant who is a public officer and 
not the Secretary of State does not object to the 
maintainability of the suit against him on the 
ground of non-service of a notice under S. 80, 
C. P. Code, he must be deemed to have waived 
the objection. {G. N. Das, J.) Charu Chan¬ 
dra II a it 7'. Snigdhendu Prosad. 52 C. W. N. 
212=A.I.R. 1948 Cal. 150=2 D.L.R. 407=1. 
L.R. (1948) 2 Cal. 77. 

- S. 80 —Notice acknowledged by ^Secretary , 

Railway Board”■—Suit against Central Govern¬ 
ment — Section, if complied with. 

The receipt of the notice was acknowledged on 
behalf of the “Secretary, Railway Board”. It did 
not appear he was a “Secretary to the Central 
Government” within the meaning of S. 80 (o)» 
C. P. Code. In a suit against the Central Go¬ 
vernment, . ., 
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Held, that the provisions of S. 80, C. P. Code, 
had not been strictly followed. ( Marten, J.) 
Kumar Bros., Lahore v. Governor-General in 
Council. A.I.R. 1949 Lah. 165. 

- Ss. 80 and 86 — Notice and sanction—If 

necessary for suit against Jodhpur Railway—Fresh 
notice after merger — Necessity. 

A plaintiff suing the Jodhpur Railway has to 
give notice under S. 80, C. P. Code and also ob¬ 
tain sanction under S. 86, C. P. Code. After 
the merger a fresh notice would have to be given. 
( Divatia, C.J. and Chhalpar, J.) Ismail Ha- 
ji Osman v. Gondal Ry., etc. 5 D. L. R. (Sau.) 
16. 


C. P. CODE (1908), S. 80. 

They might have been negligent in their own 
mteresst m not raising the plea at an earlier stage 
But negligence cannot give rise to an estoppel 

Veo.ava^V 5 3 dUty t0 ^ are ‘ (Lord Simonds.) 
Is 74 T a HE 5£ Vt The Pkovince of Mad- 
1 ■ L ; R ; 0948) Mad - 214= 

274—1947 A.L J. 576=60 L W 630= 
1947 M.W N 679=49 Bom.L.R. 794=52 CW 

L20MP.C 1947 P - C - 197 =0947) 2 M.L. 


——f-M-Notic e - R ecit a l in plaint as to sen- 
e .. ^—Defect m—If goes to the root of the 


-S. 80—Notice—Period of two months— 

Computation—Exclusion of date of service or 
notice. [See Q.D. 1941—1945, Vol. I, Col. 901.] 
Province of Bengal v. Midnapore Zemindary 
Co., Ltd. 80 C.L.J. 178. 

-S. 80— Notice as required by—Right to — 

If can be waived—Plea of estoppel and implied 
waiver — Onus—Suit filed in wrong Court — De¬ 
fendant raising only the question of want of juris¬ 
diction—Suit subsequently filed in the proper 
Court—Defendant raising plea of want of proper 
notice at that stage—If estopped from raising it. 

There is no reason why the notice required to 
be given under S. 80, C. P. Code, should not be 
waived if the authority concerned thinks fit to 
waive it. It is for his protection that the notice 
is required;, if in the particular case he does not 
require that protection and says so, he can law¬ 
fully waive his right. There is no inconsistency 
between the proposition that the provisions of tile 
section are mandatory and must be enforced by 
the Court and that they may be waived by the 
authority for whose benefit they are provided. 

Where the plaintiffs contend that the defen¬ 
dants have waived their right to the notice, or 
alternatively, are estopped from saying that they 
did not, the burden lies on the plaintiffs to esta¬ 
blish the facts upon which they rely for raising 
the implication or creating the estoppel. 

The suit was originally instituted in the Court 
of the District Munsiff against the. Government 
of the Province of Madras and a Municipal 
Council. Notice under S. 80 was given only on 
behalf of one of the plaintiffs. The defendants 
raised only the question of want of jurisdiction 
of that Court. They were successful and a suit 
was subsequently filed in the Court of the Sub¬ 
ordinate Judge. The defendants at that stage 
raised the plea of want of proper notice. The 
plaintiffs contended that the defendants had waiv¬ 
ed their right to proper notice of the suit, or 
alternatively are estopped from contending that 
no proper notice was given. 

Held, that the plaintiffs had not established any 
facts upon which the defendants must be deemed 
to have waived proper notice or are estopped from 
asserting want of proper notice. There is no 
reason why the defendants should not raise the 
plea of want of proper notice. . The plaintiffs 
were in error throughout in instituting a suit 
which S. 80 prohibited. The defendants were 
under no duty to them to point out their error. 


T V 1IV.1 t XXI 


under S 80 r Pr / reclted that the notice 
under b. 80, C. P. Code, was served by a regis¬ 
tered postal notice with an acknowledgment due 
upon the secretary to the Governor-General in 

Council, the defect, if any, does not c 0 to the 
root of the plaintiff’s right to sue. As° such the 
Court can only pass an order under O. 7 R H 

the suit (Rev SU M 3nd Cannot dismiss" 

uie suit, t Kay, J .) Kanailal v. Governor 

General for India in Council 3 dtp 

(Pat.) 72=A.I.R. 1948 Pat. 164 ’ 

———S. 80 —Notice to Government-Terms of — 

Validity. 1 

The terms of S.. 80, Civil Procedure Code, are 
explicit and mandatory and cannot be waived. It 
requires that the notice should state the name, 
the residence, etc., of the plaintiff, the cause of 
action, and the relief prayed for. 

Where goods were sent through a railway but 
the delivery was not made and the plaintiff there¬ 
fore sued the Government claiming damages after 
sending a notice to the Secretary, Govemor-Gene- 
rai of India in Council, Department of Railways, 
New Delhi, on an objection that the notice was 
not a proper one according to S. 80, Civil Pro¬ 
cedure Code, 

c He ' d ’ “ nder the circumstances, the notice under 
, * rV! P r ocedure Code, was a proper one. 

(1946) 1 M L.J. 267 and (1946) 2! M.L.J. 65. 
dist. ; A.I.R. 1949 Pat. 416, foil. ( Pancha - 
| i>agesa Sastry, J.) Subrahmanyam v. Union 
of India. 1950 M.W.N. 787=( 1950) 2 M.L.J 
656. 


--S. 80— Notice—Requirements of—Error 

in the matter of designation as Secretary of State 
— Effect—Notice received by authority empower¬ 
ed to receive notices addressed to the Governor- 
General in Council and acted upon — Sufficiency. 

Where although the name of the Secre¬ 
tary of State was inadvertently given at 
the head of the notice, yet it was 
treated by the Governor-General in Council 
as notice to him and action was taken in 
the same way as if the notice had been addressed 
to the Governor-General in Council, it is suffi¬ 
cient compliance with the requirements of S. 80, 
C. P. Code, because the Governor-General in 
Council was in fact given notice. It must be 
held that the notice was given to the Governor- 
General in Council notwithstanding an error in 
the matter of designation. (1946) 1 M.L.J. 267, 
dist. (Horwill , /.) Governor-General in 
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Council v. Krishna Shenoy. 1950 M.W.N. 
684—63 L.W. 1173—(1950) 2 M.L.J. a06. 

--—S. 80— Notice under—Right of waiver— 

Plea of want of notice—Estoppel by conduct. 

It is competent tor the authority, for \vho-e 
benefit the right to notice under S. 80, C. I . 
Code, has been provided, to waive that right. 
All objections regarding the maintainability of a 
suit for want of notice under S. 80, C. P. Code, 
are to he taken at the earliest opportunity and if 
that is not done at the proper time and the plain¬ 
tiff is prejudiced, it will not he open to the defen¬ 
dant to raise the plea of want of notice at a very 
late stage of the case. He would he deemed to 
have waived the notice and may be estopped by 
his conduct from pleading the want of notice. 

40 C. 503 and 1947 P.C. 197, foil.; 51 B. 725 
(P.C.), Expl. (Bose and Sen, JJ.) Secretary 

of State for India in Council v. SheorAmjee. 
I.L.R. (1949) Nag. 875. 

-S 80 —Notice under on behalf of one 

plaintiff — Suit, if can' he instituted by him and 
another. 

S. 80 of the C. P. Code according to its plain 
meaning requires that there should be “identity 
of person who issues the notice with the person 
who brings the suit”. Hence where a notice as 
required by the section is given on behalf of only 
one person a suit cannot he instituted hv that 
person and another on the strength of such notice. 
To hold otherwise would he to admit an impli¬ 
cation or exception for which there is no justi¬ 
fication. ( Lord S imonds. ) Vf.iXAyan Chet- 
tiar v. The Province of Madras. 74 l.A. 223= 
I.L.R. (1948) Mad. 214=2 D.L.R. 274=1947 
A.L.J. 570=60 L.W. 630=1947 M.W.N. 679= 
49 Bom.L.R. 794=52 C.W.N. 27=A.T.R. 1947 
P.C. 197= (1947) 2 M.L.J. 208 (P.C.). 

- S. 80 —Notice under — Validity—Clerical 

mistake in giving the number of the Raihvay re¬ 
ceipt which forms the cause of action. 

Whenever a plaintiff mentions one cause of 
action in the notice and sues on a different cause 
of action, he is bound to fail. Where in a suit 
by a person who was entitled to obtain delivery 
of a consignment on the basis of a railway receipt 
endorsed in his favour by the consignor, the 
notice under S. 80 gave the wrong number of 
the Railway receipt. Held, that the requirements 
of S. 80 in regard to stating the cause of action 
had not been complied with. ( Desai, J.) Domi¬ 
nion of India v. Roopchand. 1950 A.L.J. 595= 
5 D.L.R. (A.) 365=1950 A.W.R. 657. 

-S. 80—Notice—Wrong description of 

subject-matter of suit—Renders notice defective. 

{See Q.D. 1941-1945, Vol. T, Col. 902.1 Mee¬ 
nakshi Amma v. Province of Madras. 223 
I.C. 456=1946 Mad. (Rul.) 143=A.T.R. 1946 
Mad. 73. 

-S. 80 —" Official capacity ”— .lets of con¬ 
vening and holding Court-Martial 

It cannot he disputed that a military officer 
cannot refuse to convene a general Court-Martial 
and the members of the Court-Martial who are 
also military officers cannot refuse to function as 
a Court-Martial under the Army Act, when 
ordered so to do by a competent authority. The 


C. P. CODE (1908), S. 80. 

fact that they had no right in law to act is beside 
the point. The act of convening a Court-Martial 
and the act of holding a Court-Martial are there¬ 
fore purported to be done in official capacity. A 
suit against the military officers in respect of 
such acts would consequently fall within the ambit 
of S. 80, C. P. Code, and could not be insti¬ 
tuted without complying with its provisions. 
{Abdur Rahman, Mahajan and Marten, JJ.) 
Subedar Shingara Singh v. Callaghan. I.L. 

R. (1947) Lah. 22=225 I.C. 414=A.I.R. 1946 
Lah. 247 (S.B.). 

- S. 80 —Public officer—Liquidator — Suit 

for declaration that contributory order passed by 
him is illegal — Notice — Waiver. 

The Liquidator of a Co-operative Credit 
Society is a public officer and a notice to him; in 
the manner prescribed by S. 80, C. P. Code, is 
an essential pre-requisite for the institution of a 
suit against him for a declaration that a contri¬ 
butory order passed by him against the plaintiff 
is null and void. 

A plea of want of notice should be taken at 
the earliest opportunity for the simple reason that 
it goes to the root of the case. If the Liquida¬ 
tor files a full and complete written statement on 
merits and even joins issues with the plaintiff on 
the point of court-fees and fights them up to the 
High Court and then files an additional written 
statement putting forward the plea of want of 
notice for the first time, he should be deemed to 
have waived his rights to a notice under S. 80, 
C. P. Code. ( Pollock and Sheode, JJ.) 
Wasant Spiripat v. G. M. Khandekar. I.L. 
R. (1948) Nag. 216=2 D.L.R. 765=A.I.R. 
1949 Nag. 25=1948 N.L.J. 212. 

- Ss. 80 and 2 (17) (c) — “Public officer*’— 

Members of Court-Martial 

The members of a Court-Martial convened 
under the Army Act are public officers as defined 
by S. 2 (17) (c), C. P. Code. {Abdur Rahman, 
Mahajan and Marten, JJ.) Subf.dar Shingara 
Singh v. Callaghan. I.L.R. (1947) Lah. 22= 
225 I.C. 414=A.I.R. 1946 Lah. 247 (S.B.). 

- S. 80 —Receiver vnpleaded in suit — Notice 

—If and when necessary. 

It is true that a Receiver is a public officer 
within S. 80, C. P. Code. But where the com¬ 
plaint of the plaintiff is not in respect of any act 
done by him acting in his official capacity and he 
is impleaded in the suit merely because he is in 
possession of the property in dispute, notice under 
the section is not necessary. 41 C.W.N. 322 and 
44 C.W.N. 74, ref. to. ( Das and Guha, JJ.) t 
Palanibala Debi v. Kalipada ChAkrAvArty. 
54 C.W.N. 960. 

- S. 80 —Scope and construction. 

S. 80, C. P. Code, may be divided into two 
parts. The first part deals with the service of 
notice in writing and the second part with a rule 
of procedure as to what the plaint should con¬ 
tain. The mandatory words prefixed to the first 
part cannot he read as prefatory to the second 
part of the section. While the one part affects 
the plaintiff’s right to sue, the other relates to a 
matter of procedure. The second part may be 
classed with certain rules of procedure as to the 
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contents of a plaint prescribed in O. 7 of the 
■C. P. Code. (Ray, J .) Kanailal v. Gover¬ 
nor-General for India in Council. 3 D.L.R 
(Pat.) 72=A.I.R. 1948 Pat. 164. 

3 80 " 7 ‘Scope—“Act purporting to be 

■done * in official capacity—Future or threatened 
acts, if excluded. 

Quaere : Whether future or threatened acts 
are outside the scope of S. 80. 54 I.A. 338; 61 
I.A. 171; 35 Bom. 362; 37 Bom. 243; 40 Bom. 

392; 44 Bom. 555; 36 Cal. 28; 44 Cal.' 219; 28 
Lah. 23; 50 Mad. 239, ref. (Reuben and Jatnuar, 

JJ.) Rameshwar Prasad Singh v Md Ay- 
yub. A.I.R. 1950 Pat. 527=5 D.L.R. (Pat.) 

193. 

-S. 80— Scope—If superseded by O. 27-A 

—Absence of notice and failure to implead Govern¬ 
ment—If cured by notice under O. 27-A. 

O. 27-A, C. P. Code, which has been inserted 
in the C. P. Code, and which provides for ma¬ 
chinery by which the state may intervene in any 
suit in which a substantial question of Consti¬ 
tutional law is involved is not intended to supersede 
S. 80, C. P. Code. The failure to implead the 
state in a suit where the state is a necessary party 
and to give the notice prescribed by S. 80, can¬ 
not and will not be cured because the Advocate- 
General gets a notice under O. 27-A, C. P. Code, 
and can apply to make the State a party. ( Reu¬ 
ben and Jatnuar, JJ.) Rameshwar Prasad 
:Singh v. Md. Ayyub. A.I.R. 1950 Pat. 527= 

.5 D.L.R. (Pat.) 193. 

-S. 80— Scope — Non-compliance — Effect — 

Duty of Court—Plea not raised in written state¬ 
ment — Waiver—If can be implied. 

The provisions of S. 80, C. P. Code, are ex¬ 
press, explicit and mandatory and admit of no 
implications or exceptions. No question of wai¬ 
ver of notice under S. 80 can therefore arise. A 
plea of want of a proper or valid notice can 

therefore be allowed to be raised for the first - S. 80 —Suit aaainst R at j? x j 

time at the hearing. Where the defendant does ges for loss of goods in transit—Fn Hu rt dam . a ~ 

not in his pleading deny the allegation of due notice under S. 80 C. P Cod? ™ tU e r° ° lVe 

service of notice under S. 80, he will not subse- General in Council—Effect _ Notice und OVe ^ no I~ 

quently be allowed to adduce evidence to show Railways Act — If disbensp c 7 dti, CT J* 

that S. 80 has not been complied with. He can 80, C. P. Code. ' n ° tUe Under S - 

rely on the notice itself, and the Court having the Where a suit is filed against the B N R - f 

notice before it cannot if it shows that the require- damages for loss of goods in the transit- ’ • 

£ Q Qfl ko '\r& nnf Kippn sion tn ^ l d ailbl b tne omis 
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——S. 80—Service of notice—Suit against 
C A enta \ Government—Notice to whom to be ad¬ 
dressed and on whom to be served. 

In the case of a suit against the Central Go¬ 
vernment, the notice under S. 80, C. P. Code is 
to be served on the Secretary to that Government. 
A notice addressed to the Secretary and served on 
Y m /j a v ^ d notice. It is not necessary that it 

should be addressed to the Governor-General Fede¬ 
ration or Dominion of India. 9 F L l’ 1 a 

if, S 9 t 7) 81 ' *>«• (Manohar Lall and 

Mahabir Prasad, JJ.) Bholaram ShibdhaVT 
Governor-General in Council. 28 Pat 292= 
4 D.L.R. (Pat.) 92=A.I.R. 1949 Pat. 4167 

" , S - 80 —Suit against Central Government 
relating to railway—Notice sent to Secretary of 
Railway Board instead of General Manafer-J 

aTL & S‘[» Burdm °< 

the rwi; p -. Cod e. Clearly lays down that in 

where ft relate, 6 ? entral Government 

ere it relates to a railway, the notice under the 

£ RaiJT 1 b Y ent . t0 th£ Genera! Manager of 
the Railway. A notice sent to the Secretary of 

Manager is not a°!alid notic! and ‘fhe Genial 

"flTkSdSS? AcPcan 

Whf y L f0rWard the communication to the person 
who by statute is bound to receive it The 

gsvcs - 2 ft 

is iiaoie to be dismissed. ( Harries C J 'i 

SSE* I“T .to c.i Go S n “' g ""“‘“ 

?i*°^ Uit f 9ainst B N - R y- f°r dama 


notice Detore it cannot it it snows tnat tne require¬ 
ments of S. 80 have not been complied with, 
ignore this fact. If the Court finds non-com¬ 
pliance with the section, it must refuse to enter¬ 
tain the suit, whether the point luts been raised by 
the defendant or not. ( Reuben, J.) Governor- 
General in Council v. Amilal Marwari. (1946) 
P.W.N. 137=230 I.C. 274=A.I.R. 1947 Pat. 
•81=13 B.R. 421=1947 Pat. (Rul.) 303. 

■S. 80— Scope—Notice given by father 

iXi X n 2 fi A A // /l/f \ 141 Ai A 4 m /• A i 


--5. w—scope—nonce given oy gainer— . , manways Act is to prevent 

Suit after father’s death by son on notice by .. Presumably dishonest claims for com- 

father—Maintainability. , put ..r? rward wIien after lapse of 

a - ... « ~ umc, ir would be difficult if 


v* j w w J v* w w w w • — ' 

father—M attainability. 

A notice of suit given by a person under S. 80, 
'C. P. Code, cannot, after his death subsequent to 
"the notice, be availed of by his son or other legal 
representative who actually brings the suit. 25 All. 
187; A.I.R. 1930 Bom. 367. ( Jagannadhadas, 

Harihar Mahapatra v. Hari Otha. A.I. 

3*. 1950 Orissa 257=5 D.L.R. (Cut.) 12. 

Q. D .—57 


• r - uic transit thp nmic 

in°rn,° S 't rVe V** 1 the Govern °r-General of India 
in Council notice under S. 80 of the C P L 

uown in oil is mandatory and exnlirit 

underl "ffS fhe 4 s ™ of a notice' 

with the necetSLof'SL uo!- n0t 

80 of r r> y r- j Yi ce ot notice under S. 

under S £'\ h °t\ The oh >«* of a notice 

stale and m ^f * 1 i WayS ^ ct to prevent 

Nation S m 7 b '7 dlSh °" est . G 'mms for com 


time it vunniA k alter lapse ot 

the Railwav xA*- < ? 1 ^ cu . It » lf not impossible, for 
tinn anr? ?aa administratl . on to trace the transac- 
with S SO 6 l r° P y e v>dence in connection there- 

• ’ G- P. Code, on the other hand 
aims at giving an opportunity to the public officer 

3 7 ne( 7 n °, I>I>0rtU . nity t0 reconsider the matter 
and to settle the claim, if necessary without re 
course to htigation. ( Mukherjea, J.) j AMA ~ 
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Noor Mahomed v. Governor-General in Coun¬ 
cil. I.L.R. (1946) 2 Cal. 316=225 I.C. 193= 
A.I.R. 1947 Cal. 26=1946 Cal. (Rul.) 327. 

-Ss. 80 and 115— Suit against Provincial 

Government after' notice under S. 80— Prayer for 
amendment of plaint introducing new cause of 
action inconsistent with the original one-—If can 
be allowed—Interference in revision with order 
allowing amendment — Principles. 

A suit against the Provincial Government (after 
the necessary notice under S. 80, C. P. Code), 
as originally framed was for a declaration that 
the acquisition by the Government of certain 
ground and premises belonging to the plaint if! was 
illegal, mala fide, unreasonable, ultra vires and 
without jurisdiction and for granting a permanent 
injunction restraining the defendant from proceed¬ 
ing with the said acquisition or from taking pos¬ 
session of the said property. Pending the suit, 
an application was made to amend the plaint by 
the addition of a new paragraph to the effect that 
since the institution for the use of which the ori¬ 
ginal acquisition had been intended had ceased to 
exist as an entity on account of its dissolution 
there was no further necessity for the acquisition 
at all and therefore the defendant should not take 
any further steps in relation to the said acquisi¬ 
tion. The amendment was allowed. In revision, 
on a contention that as the amendment introduced 
a new cause of action, it could not he allowed 
without the imperative prerequisite of a notice 
under S. 80, C. P. Code. 

Held, that as the amendment allowed had intro¬ 
duced a fresh cause of action which was outside 
the scope of the suit as originally framed and in¬ 
consistent with the allegation made earlier, the 
trial Judge was not justified in allowing the amend¬ 
ment as admittedly no previous notice had been 
served on the Government informing them of this 
new cause of action. 

Held, further, that as the lower Court had acted 
with material irregularity in the exercise of juris¬ 
diction, the High Court had the power to inter¬ 
fere in revision and set right the matter. ( Govinda 
Menon, J.) The Province of Madras v. R. B. 
Poddar Firm. 1948 M.W.N. 704=61 L. YV. 
781=A.I.R. 1949 Mad. 214=(1948) 2 M.LJ. 
423. 

- S. 80 and O. 7, R. 2 (d)— Suit against 

a Railway Company for damages — Taking over 
of Railways by Government of India—Amendment 
of plaint by addition of Governor-General in 
Council as a party to suit—Notice to Governor- 
General in Council under S. 80, C. P. Code, es¬ 
sential for maintainability of suit. 

On the 6th June, 1944, the respondent sued the 
South Indian Railway Company, Limited, for 
damages for short delivery of goods consigned to 
him.. But on the 1st of April, 1944, the Govern¬ 
ment of India had taken over the South Indian 
Railway, and relief, if at all, could only toe 
granted against the Governor-General of India in 
Council. The respondent applied for leave to 
amend his plaint by adding the Governor-General 
of India in Council as the second defendant. His 
application was. granted but he gave no notice 
tinder. S. 80, C. P. Code, to the Govcrnpr-Gcne- 


C. P. CODE (1908), S. 80. 
ral in Council. 

Held, that (i) the suit was not maintainable 
without notice being served upon the Governor- 
General in Council under S. 80 of C. P. Code, 
(if) O. 7, R.. 2 ( d ) of the C. P. Code applies- 
to a case where the suit appears from the state¬ 
ments in the plaint to be barred by law and cannot 
apply to a case like this. {Leach, C.J. and Laksh- 
mana Rao, J.) The Governor-General of IndiI^ 
in Council v. Raghunandan Shenoy. 59 L.W. 
391=1946 M.W.N. 462=(1946) 2 M.L.J. 65= 
I.L.R. (1947) Mad. 258=229 I.C. 512=1947 
Mad. (Rul.) 169=A.I.R. 1947 Mad. 64. 

-S. 80— Suit against two defendants—Suit 

not properly constituted against one of them for 
want of notice—Claim against the other—If can be 
decreed. 

Where the claim against one of the two defend¬ 
ants against whom a suit has been instituted can 
be severed from the claim against the other, it is 
competent to the Court to decree the claim against 
the person against whom it has been properly 
constituted and dismiss the suit against the other 
because no notice was given to him under S. 80, 
C. P. Code. ( Pose and Sen f JJ .) Secretary 
of State for India in Council v. Sheoramjee. 
I.L.R. (1949) Nag. 875=5 D.L.R. (Nag.) 81. 

-S. 80 —Suit against several defendants 

including Government—Absence of notice to Go - 
vernment under S. 80— Effect—Whole suit—If to- 
be dismissed—Right to give up Government and 
proceed against other defendants only. 

In the case of a suit instituted against several 
defendants including the Government, where relief 
is asked for against all the defendants including 
the Government, and the plaint in which categori¬ 
cally mentions a cause of action which involves a 
Government Officer, if notice of suit under S. 80, 
C. P. Code, has not been given to the Govern¬ 
ment, the plaint as a whole has to be rejected 
and not merely in part as against the. Govern¬ 
ment only. It is not open to the plaintiff to get 
over the difficulty at a late stage by saying that 
he would give up the Government and confine his 
relief against the other defendants only. A.I.R. 
1936 Pat. 339; A.I.R. 1948 Pat. 16, dist.; 51 
Bom. 725 (P.C.); A.I.R. 1941 Pat. 461, foil. 

(Jagannadhadas, J.) PIarihar Mahapatra v. 
Hari Otha. 5 D.L.R. (Cut.) 12=A.I.R. 1950» 
Orissa 257. 

-S. 80 —Suit on behalf of trust against Go¬ 
vernment—-Notice not specifying nomes and ad¬ 
dresses of trustees — Suit, if competent. 

The provisions of S. 80, C. P. Code, are im¬ 
perative and should he strictly complied with be¬ 
fore it can he said that a notice valid in law has 
been served on the Government. As there is no 
provision in the Code enabling the trustees to sue 
i in the name of the trust, a suit on behalf of a 
trust against the Government must toe filed by the' 
! trustees as plaintiffs. If no notice under the sec- 
• tion was given to the Government specifying their 
names and addresses, the condition precedent tor¬ 
tile filing of the suit is not fulfilled and the suit 
is incompetent. (Sir Madhavan Nair .) Govern-* 

; ment of the Province of Bombay v. PestonJJ 
, Ardeshir Wadi a. 76 I. A. 85=53 C.W.N. 48&=r 
I.L.R. (1949) Bom. 110=62 L.W. 444==A,r~ 
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R. 1949 P.C. 143=4 D.L.R. (P.C.) 187=1949 
M.W.N. 407=51 Bom.L.R. 635=( 1949) 2 M. 
L.J. 161 (P.C.). 

-S. 80 —Waiver of notice by defendant — 

Competency. 

S. 80, C. P. Code, is mandatory in character, 
but the mandatory nature of the section is no bar 
to the defendant waiving the notice under the 
section. It is open to the defendant to waive the 
benefit of S. 80, i.e his right to a proper notice. 
There is no inconsistency between the facts that 
the provisions of S. 80 are mandatory and that 
they may be waived by the authority for whose 
benefit they are provided. 74 I.A. 223, rel. (Reu¬ 
ben and Jamuar, JJ.) Province of Bihar v . 
Kamakshya Narain Singh. 5 D.L R (Pat ) 
90=A.I.R. 1950 Pat. 366=31 P.L.T. 93. 

-S. 80 —Waiver of notice by defendant — 

Competency—Plea of want of notice—Estoppel by 
conduct. 

It is competent for the authority, for whose 
benefit the right to notice under S. 80, C. 
P. Code, has been provided, to waive that right. 
All objections regarding the maintainability of a 
suit for want of notice under S. 80, C. P. Code, 
are to be taken at the earliest opportunity and if 
that is not done at the proper time and the plain¬ 
tiff is prejudiced, it will not be open to the 
defendant to raise the plea of want of notice at a 
very late stage of the case. He would be deemed 
to have waived the notice and may be estopped by 
his conduct from pleading the want of notice. 
40 C. 503 and A.I.R. 1947 P.C. 197, foil.; 51 

B. 725 (P.C.), Expl. ( Bose and Sen , JJ.) 
Secretary of State for Tndia in Council v. 
SheorAmjee. I.L.R. (1949) Nag. 875=5 D.L. 
R. (Nag.) 81. 

-S. 82— Applicability—Decree against 

Dominion of India for breach of contract or 
negligence of Railway—Decree no\t fixing time 
for its satisfaction—E xe cut ability. 

The words “such act as aforesaid'’ in S. 82 ( 1 ), 

C. P. Code, refer to the acts mentioned in the 
earlier sections, and there can be no doubt that 

* this section would govern a decree against the 
Dominion of India for breach of contract or 
negligence of a Railway. The section requires 
that the decree should have on the face of it a 
time limit for its satisfaction.. If, therefore, no 
time is stated in the decree within which it was 
to be satisfied, the decree as it stands cannot be 
executed. A.I.R. 1948 Pat. 179, referred to. 

( Harries, C.J. and Sarkar, J.) Dominion of 
India v. Gosto Behari. 5 D.L.R. (Cal.) 70= 
A.I.R. 1950 Cal. 247=54 C.W.N. 749. 

--S. 82— Scope — Non-compliance — E fleet — 

Decree not specifying time for satisfaction—If 
voidr—Executability—Refusal by executing Court 
to execute — Propriety, . 

S. 82, C. P. Code, is mandatory and requires 
that the decree against the Crown should specify 
a time limit within which it shall be satisfied. 
Where the decree does not specify such a time 
limit the decree is incomplete, though not void or 
erroneous. It is not executable unttil the condi¬ 
tions of the section are fulfilled. The executing 
Court would be acting correctly if it refuses to 


C. P. CODE (1908), S. 86. 

execute such a decree. (Ray, J.) Governor-Gene- 
RAL-IN-COUNCIL V . PlRAMAL M'aRWARI . 2 D. 

L.R. 176=A.I.R. 1948 Pat. 179. 

•S. 83, Explanation —Person resident in 


/ A — ^ w v • v \ » v r % v m w % 

foreign country in temporary occupation of enemy 
army If “enemy”—Right to sue to British Indian 
Court — Defence of India Rules, Rr. 2 ami 97. 

An enemy army in temporary occupation of a 
foreign country, e.g., Penang cannot be said to 
the “Government” of that countrv, so as to make 
a person residing in such country an alien enemy 
who is prohibited by S. 83, Civil Procedure Code, 
from suing in any British Indian Court. Such a 
resident cannot be said to be an “enemy” within 
the meaning of R. 97 of the Defence*of India 
Rules read with R. 2. (Leach, C.J. and Laksh- 
mana Rao, J.) Chkm Abbiieong v. Packiri 
Mahomed Rowther. I.L.R. (1946) Mad. 768= 
1946 M.W.N. 288=59 L.W. 169=A.I.R. 1946 
Mad. 328= (1946) 1 M.L.J. 222. 

-S. 86 —Function and power of Coivrt 

under—Sanction of Crozvn representative for suit 
against prince—Power of Court to go behind 
certificate and investigate into facts as to exis¬ 
tence of conditions for grant of sanction for 
suit . 

Under S. 86 , C. P. Code, the test for the 
Court in a suit against a sovereign prince, as to 
whether the said prince was rightly impleaded 
before it, is the existence of the consent of the 
Crown representative duly certified by the signa¬ 
ture of the political secretary. It is no part of 
its function to try by its process the question of 
fact whether any of the conditions required for 
the giving of his consent existed or not, or even 
the question whether it had appeared to the Crown 
representative that one or more of them did exist. 
The certified consent is in all ordinary cases con¬ 
clusive evidence that it did so appear, and it is not 
for the Court to go behind the certificate or to 
entertain an objection on the ground of absence 
of the conditions requisite for the grant of sanc¬ 
tion by the Crown representative, in the absence 
of special circumstances justifying an investiga¬ 
tion into the facts. The Court should not ordi¬ 
narily try for itself what S. 86 has left to the 
Crown representative to ascertain. (Lord Rad- 
chffe.) Govindram Gordhandas v. MahArata 
of Gondal. 77 I.A. 156=54 C.W.N. 419=A I 
R. 1950 P.C. 99=1950 A.L.J. 270=63 L.W . 434 
=52 Bom.L.R. 450=(1950) 2 M.L.J. 1 (P. 

L.). 

— . - Ss.. 86 and 87— Proper frame of suit 
against Prince or Ruling Chief. 

The words “in the name” in S. 87 of the C. 

Code are very suggestive and they clearly in¬ 
dicate that, where a Prince or Ruling Chief has 
to be sued, it is his State that has to be arrayed 
on the defendant’s side and the suit shall be taken 
as one against the Prince or the Ruling Chief him¬ 
self. (Mushtaq Ahmad, J.) BindeshwAri 

Asm v. Bishwanath Sinch. 1950 A.W.R 321 
=A.I.R. 1950 All. 421. 

—--S- 86 (S)—SYoV. ... 

■ 9' 86 (5), C. P. Code, contemplates a rival 
claim to be put forward against the ruling chief; 
but the only limitation is that the person who i$ 
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flic plaintiff in the suit must be a tenant of the 
ruling chief and the suit must relate to the lands 
which he holds under him. If both these condi¬ 
tions are fulfilled, S. 86 is no bar to the suit 
against the ruling chief. ( Ahmad., /.) Biu Bik- 
ram Kjshore v . Abdul Kamal. A.l.R. 1949 
Dacca 16. 

--S. 87— Form of suit against Sovereign 

Prince or Ruling Chief. 

According to S. 87, C. P. Code, where a 
Sovereign Prince or Ruling Chief has to be sued 
it is his State that has to be arrayed on the 
defendant’s side and the suit shall be taken as 
one against the Prince or Ruling Chief. (M us ti¬ 
tan Ahmad, J.) Bindeshwari AiiiR v. Bishwa- 
nath Singh. 1950 A.W.R. 321—A.l.R. 1950 

A. 421. 

_S. 91— Applicability—Pillage Pathway- 

Unauthorised obstructions on. 

S. 91 of the C. P. Code is not applicable to 
the case of an obstruction on a village road which 
is used by the villagers as means of passage. 
Unless it is proved to be a public pathway there, 
there would be no public nuisance and S. 91 will 
not apply. (Ghulam Hasan, C.J.) Hakihar 
Prasad v. Shambhu Dvr. 22 Luck. 279=1947 
O W.N. 142=230 I.C. 334=1947 Oudh (Rul.) 
136=1947 0.A. (C.C.) 183=1947 A.W.R. (C. 
C.) 183=A.l.R. 1947 Oudh 204. 

-S. 91— Obstruction to passage in village 

forming part of longer highway—Miit by resi¬ 
dents of village — Maintaina'nlily. 

In a suit for injunction the allegations in the 
plaint were that a passage ran through the village 
of the plaintiffs on either side of which there 
were residential houses, that the defendant by ex¬ 
tending his house had encroached upon the passage, 
that the plaintiff’s right of passage and their light 
to take carts and pYocessions over the route had 
been obstructed in consequence thereof and also 
the water flowing through the village over the 
path had been stopped on account of the defendant’s 
acts. There was also a further allegation that 
the passage in question was connected with other 
villages so that people from outside the village 
also used to pass through it from one end or the 
other. 

Held, that the passage in question from the 
point of view of the plaintiffs and their co-resi¬ 
dents of the village was essentially a village path¬ 
way and not a public thoroughfare, and that 
therefore the suit was maintainable without proof 
of special damage or without the consent of the 
Advocate-General under S. 91 (1), C. P. Code. 
The obstruction being on a village path in which 
though the residents of that particular locality 
were commonly interested, each had a special 
right which was protected by sub-S. (2) of S. 
91 C. P. Code, irrespective of the class of 
cases covered by sub-S. (1). 1938 Cal. 366, 1933 
A. 919, 15 C. 460 (F.B.), 1939 A.L.J. 821, 1923 
Cal. 622, 1930 Cal. 286, 1941 Pat. 249 and 1937 
Pat. 620, ref. 6 A.L.J. 499, 33 A. 287 and 22 
A.L.J. 568, Dist. (Mushtag Ahmad, /.) Faqjr 
Chand v. Sooraj Singh. A.l.R. 1949 All. 
467. 
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-S. 91 and O. 1, R. 8— Obstruction to vil¬ 
lage pathway—If public nuisance—Suit in repre¬ 
sentative capacity for removal of obstruction — 
Proof of special damage--If essential—Village 
pathway—Representative suit -Maintainability. 

It is open to an individual member of the public 
to maintain a suit for removal of obstruction to 
a public highway which constitutes a nuisance, 
without the sanction of the Advocate-General under 
S. 91, C. P. Code, and even without proof 
of special damage. 

Very often Courts have to deal with the in¬ 
fringement of the rights of the residents of a 
village or a section of a communty in pathways, 
wells and banks of rivers and so on. Infringe¬ 
ment of such rights cannot be deemed to consti¬ 
tute a public nuisance within the meaning of S. 

91, C. P. Code or S. 268, I. P. Code. A 
member of such class con file a representative 
suit under O. 1, R. 8, C. P. Code, for relief 
in respect of infringement of such rights. Case- 
law discussed. ( Satyanaruyana Rao, /.') Sub- 
bamma v. Narayanamurihj. 62 L.W. 126= 
1949 M.W.N. 38=A.I.R. 1949 Mad. 634=4 D. 
L.R. (Mad.) 109= (1949) 1 M.L.J. 56. f » 

-S. 91— Scope — Representative suit on be¬ 
half of Hindu community—Consent of Advocate- 
General—If necessary. 

Under S. 91, C.P.Code, the consent of the 
Advocate-General is required only for a suit for 
a declaration of a public right., but an action 
brought by a particular section of the public 
is an exception to the general rule. Therefore 
a suit by a Hindu as a representative of .the 
Hindu community for a declaration of their right ^ 
to take a procession along a certain public road 
and for an injunction restraining the-defendants 
from obstruetructing the procession, is maintainable 
without the consent of the Advocate-General. 

( Niyogi, J.) Governor-Gf.neral in Council 

v. Awadhoot Balwant. I.L.R. (1946) Nag. 
246=223 I.C. 486=1946 Nag. (Rul.) 127=1946 
N.L.J. 223=A.l.R. 1946 Nag. 228. 

-S. 91 and O. l, R. S—Suit by plaintiff % 

for declaration of a right of way across a public 
street—No special damage proved — Sanction of 
Advocate-General — Whether necessary — Main¬ 
tainability of suit. V 

In a suit by the plaintiff for a declaration of his 
right of way across a public street and for a 
direction to the defendant to remove certain ob¬ 
structions and for a permanent injunction res¬ 
training defendant from obstructing plaintiff from 
using the public street as such, the contention of 
the defendants was that in such a suit the con¬ 
sent of the Advocate-General under S. 91, Civil 
Procedure Code, in the absence of proof of special 
damage to plaintiff was necessary and that as no 
such sanction was obtained the suit itself was 

not maintainable. *• . 

Held, that once it is appreciated that the in¬ 
fringement of the rights of the residents of the 
village in respect of a public street does not con¬ 
stitute a public nuisance in the sense of a nuisance 
caused to the public in general, such infringement 
can well he sued upon by any member of the pub¬ 
lic who suffers from the wrong complained of. 
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In this view the case cannot be considered as one 
of public nuisance within S. 91, Civil Procedure 
Code, and the sanction of the Advocate-General 
is not required. Nor is it necessary to compel 
a person that suffers from such a wrong to have 
recourse to O. 1, R. 8, Civil Procedure Code, 
which is after all an enabling section. ( Raghava 
Rao, J.) Murugesa Mudaly v. Arunagiri 
Mudaly. (1950) 2 M.L.J. 770. 

-S. 91— Suit in respect of public nuisance 

—-Plaintiff pleading special damage—Consent of 
Advocate-General not obtained — Suit , if main¬ 
tainable. 

A suit seeking relief in respect of public nuis¬ 
ance -is maintainable although sanction of the 
Advocate-General has not been obtained as re¬ 
quired by S. 91, C. P. Code, if the plaintiff 
proves special damage. Special damage is that 
damage which by reason of a nuisance would be 
suffered by some individual beyond what is suf¬ 
fered by him in common with other persons af¬ 
fected by that nuisance. Where the plaintiff has 
pleaded that he would on account of proximity 
of his house to the'land in dispute suffer in res¬ 
pect of light and air a damage and inconvenience 
beyond what is suffered by him in common with 
other persons of the localitv, his suit cannot be 
thrown out in limine on the ground that it is not 
maintainable for want • of a plea of special 
damage. I.L.R. (1942) 1 Cal. 533 and 19 Pat. 
208, referred to. 46 A. 470 and 53 B. 187, rel. 
on. ( Padliye , J.) Khirsingh v. Brit Lal. I. 
L.R. (1949) Nag. 94=A.I.R. 1949 Nag. 314= 
1949 N.L.J. 499. 

-S. 91 (1) — Suit in a representative capa¬ 
city in respect of an obstruction to a village cart 
track—Proof of special damage— Necessity . 

Where the plaint filed in a suit in a represen¬ 
tative capacity by some of the villagers in res¬ 
pect of an obstruction to the village cart track 
leaves no manner of doubt that according to the 
plaintiffs the path is a quasi public type in which 
onlj r the people of the particular village and the 
adjoining villages are interested, the plaintiffs 
could very well frame their suit in accordance 
with the provisions of O. 1, R. 8, C. P. Code. 
The principle governing such a case is that a 
person of an immediate community or section of 
the public who is deprived of the amenity pro¬ 
vided for that particular section may be deemed 
to have suffered loss without proof of such loss. 
No special damage need be proved in such a case. 

It will suffice if it is shown that a particular 
section of the public has been deprived of cer¬ 
tain advantages which it has enjoyed so long 
(Sinha and Mukharji, JJ. ) Dalgobinda 
Mahatha v. Khatu Maiiatha. 29 P.L.T. 165 
=A.I.R. 1948 Pat. 183. 

-S. 92 and O. 22, R. 9— Abatement of 

suit under S. 92— Bar of fresh suit. 

Where a suit under S. 92 cf the C. P. Code, 
has been allowed to abate as against a defendant 
by the plainntiffs therein there is nothing in law 
which cari bar either the idol or the present trus¬ 
tees from bringing a fresh suit. (Verma fi nd 
Hamilton, JJ.) Ramcharvn Lal v. Sri Nar- 
singhji Maharaj. I.L.R. (1946) All. 305=222 


, C. P. CODE (1908), S. 92. 

I.C. 463=1946 A. (Rul.) 171=1946 A.L.J. 94- 
=1946 A.L.W. 15=1946 O.W.N. (H.C.) 15 

= 1946 A.W.R. (H.C.) 61=A.I.R. 1946 All. 

254. 

—-S. 92— Applicability-Denial of trust by 

d efendant — Sanction — Necessity . 

Where the defendant denies the alleged trust,, 
he could not be held to be a trustee and must 
therefore be held to be a trespasser or third 
party and S. 92, C. P. Code, would not apply 
to such a suit and sanction would not be necessary 
for such a suit. ( Misra and Raghubar Dayal , 
JJ.) Khurshed Jahan Begu v. Qamqam 
Alt. 21 Luck. 539=A.I.R. 1947 Oudh. 17— 
226 I.C. 235=1946 O.W.N., 261=1946 A W 

R. (C.C.) 187=1946 Oudh (Rul.) 240=1946 O* 
A. (C.C.) 187. 

-S. 92— Applicability—Public charitable 

trust—Trustees recognised—Suit for proper ac¬ 
counting and for receiver—Suit if falls within 

S. 92—Advocate-General's previous sanction — 

Necessity. 

Where a plaintiff on behalf of all persons inte¬ 
rested in a fund prayed inter alia for a declara¬ 
tion that the defendants being the trustees of a 
trust, they should render true and proper accounts 
and to forward the funds collected to proper 
destination and for the appointment of a receiver, 
on the question whether the suit fell within S. 92, 
C. P. Code, 

Held: as the suit is not for recovery of pro¬ 
perty from strangers or persons who according to 
the plaintiffs have no right to be in possession of 
the trust properties and moreover as the prayers 
are for correct accounting, etc., from trustees re¬ 
cognised by the plaintiff, the case would fall under 
Cls. ( d ) and (h) of S. 92 and the previous sanc¬ 
tion of the Advocate-General would be necessary 
for its institution and in the absence of it would 
not be maintainable. ( Rajamannar, C.J. and 
Somasundaram, /.) Abdul Ra?ack Sahib v. 
Abdul Hamed Sait. 63 L.W. 750=1950 M.W. 

N. 616=5 D.L.R. (Mad.) 347=(1950) 2 M. 
L.J. 282. 

-S. 92— Applicability—Public trust — Tem¬ 
ple constructed by subscriptions or donations by 
worshippers—If public . 

There is nothing to prevent worshippers of a 
private temple from giving donations or sub¬ 
scriptions for improving temple property or for 
constructing a temple. Hence evidence tending 
to show that a temple was constructed by wor¬ 
shippers who contributed or subscribed to the 
expenses does not lead to the conclusion that the 
temple is a public temple or a trust created or ' 
existing for a public purpose of a charitable na¬ 
ture falling within S. 92, C. P. C. (Thadani, 

J -) Gurmukhsingh v. Lalusingh. I.L.R. 
(1946) Kar. 358=1946 Sind (Rul.) 246=227 I. 

C. 61=A.I.R. 1947 Sind 74. 

-S. 92— Applicability—Suit against Trustee 

de son tort— If maintainable. 

The scope of a suit under S. 92, C. P. Code, 
is no doubt Strictly limited to matters set out 
therein and it cannot be converted into a suit for 
possession against a stranger .or trespasser, but a 
suit will lie against trustees de son tort, provided 
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they do not claim to hold adversely to the trust J 
but purport to he administering the trust. I.L. j 
R . (1946) Nag. 5 IS. appr. (Rose and Sen, JJ.) 
Nanhoobeg v. Gulam Hussain. I.L.R. j 
(1950) Nag. 50=1950 N.L.J. 545. 

-S. 92— . I pplieahility — Suit for possession, 

of property by idol. j 

S. 92, C. P. Code, is limited to suits which 
claim one or other of ohe reliefs set out in the 
section. It docs not apply to suits against third 
parties and strangers and certainly not to a suit 
in which an idol sues for possession of its pro¬ 
perty or property which it claims. {Bose, J.) 
Kisan Bhagwan v. Shree Maroti Saunsthan. 
I.L.R. (1947) Nag. 319=1947 N.L.J. 527= 
A.I.R. 1947 Nag. 233. 

-S. 92— Applicability — Suit for removal of 

de facto trustee. 

A suit under S. 92, C. P. Code, lies for re- | 
moval of a de facto or constructive trustee. 

(Grille, C.J . and Puranik, J .') Abdul Rahim 
Khan v. Fakir Mahomed Shah. I.L.R. 
(1946) Nag. 518=1946 N.L T. 511=A.I.R. 
1946 Nag. 401. 

-S. 92— Applicability and scope — Suit insti¬ 
tuted with sanction—Subsequent addition of 
party without sanction — Effect — Suit, if bad. 

Where a suit brought with the leave of the 
Advocate^General is subsequently amended by 
the addition of a new defendant without such 
leave, the suit is vitiated by such addition with¬ 
out sanction. 

If a suit is amended by the introduction of a 
new party or in some other substantial manner 
the suit is not identical with the suit as it was 
at its commencement. ( Blagden f J.) Jessing- 

SHAL JagjIYANDAS V. JlVAT L.\L PRATARSI. 49 

Bom.L.R. 428=A.I.R. 1947 Bom. 487. 

S. 92— -Applicability—Trust partly public 
and partly private—Maintainability of suit. 

A suit under S. 92, C. P. Code, is competent 
although a trust is partly for private charities and 
partly for public, if a substantial part of the 
trust is for public purposes and the matter is 
otherwise covered by the section. I.L.R. (1939) 
Kar. 325, appr. (Bose and Sen. JJ.) Nan- 
hoobeg v. Gulam Hussatn. I.L.R. (1950) 
Nag. 50=1950 N.L.J. 545. 

---S. 92—Bona fide suit — Puly of Court to 

satisfy itself. 

Though a trustee has to account for the in- 
from the trust properties care should be taken to 
see that outsiders and designing persons do not 
abuse the process of law. Where a suit brought 
under S. 92, C. P. Code, is found to he not 
for the purpose of advancing the objects of the 
trust but to put pressure upon the trustee to give 
up possession of the trust property to the plain¬ 
tiffs, the Court should not lend support to such 
men. ( Kaul and Kidzvai, JJ.) Saraswati v. 
Raja Ram. 1948 O.W.N. 114=A.I.R. 1948 
Oudh 255=1948 A.W.R. (C.C.) 85. 

-S. 92— Decree in schcim ' suit—Effect — 

Right of person not a party to the suit to agitate 
his claim in respect of the institution and its 
Properties. 


A decree in a scheme suit under S. 92, C. P. 
Code, has the effect of preventing any one, wlie- 
ther a party to the suit in which the decree was 
passed or not, from asserting any rights vested in 
him which- conflict with or attack the scheme. 

Where thrre is an obstruction when the trus¬ 
tees seek to obtain delivery of possession and 
the removal of the obstructor is ordered, it is 
not open to such obstructor to sue for a decla¬ 
ration of his rights in respect of the institution 
and its properties. (Gentle, C.J. and Patanjali 
Sastri, J.) Khaja Hassanulla Khan v. 
Royal Mosque Trust Board. I.L.R. (1948) 
Mad. 257=A.I.R. 1948 Mad. 134=60 L.W. 438 
=1947 M.W.N. 658= (1947) 1 M.L.J. 305. 
-S. 92— Duty of Court. 

In suits under S. 92. C. P. Code, the Court 
has a duty, once it finds that it is a trust for 
public purposes to consider what is best in the 
interests of the public. (Lori Thankerton .') Ram 
Dulary v. Ram Lal. I.L.R. (1946) Kar. (P. 
C.) 17=1946 A.W.R. (P.C.) 9 (2)=1946 O. 
W.N. 116=1946 A.L.W. 93=1946 0.A. (P.C.) 

9 (2) =222 I.C. 521 = 12 B.R. 332=1946 M.W. 
N. 195=59 L.W. 262=1946 P.C. (Rul.) 109=A. 
I.R. 1946 P.C. 34 (P.C.). 

-S . 92 —Form and scope of sanction — Sanc¬ 
tion for suit claiming specified relief—Suit 
claiming other reliefs — Competency. 

Where permission is granted by the Advocate- 
General for the institution of a suit under S. 92, 
C.P. Code, the suit need not be confined to the 
particular relief mentioned in the application for 
sanaction. No special form of sanction is con¬ 
templated by S. 92, nor does it contemplate that 
the Advocate-General should specify the relief 
or reliefs in respect of which the leave is grant¬ 
ed. The various clauses of S. 92 only indicate 
the nature of the suit for which sanction has to 
be obtained. If a prima facie case has been once 
made out, any relief or reliefs which the nature 
of the case may require may be claimed in the suit, 
provided they are for the protection of the trust 
and in furtherance of its objects. (Misra md 
Kaul, JJ.) Managing Committee of Syed SalA! 
Endowment, Bahraich v. Mauomfd Ahsan 21 
Luck. 222=225 I.C. 45=1946 Oudh (Rul.) 210 
= 1946 A.W.R. (C.C.) 127=1945 O A. (C.C.) 
127=A.I.R. 1947 Oudh 22=(1946) O.W.N. 
160. 


-S. 92 —Judgment in suit, under—Binding 

nature of. . 

Per Malik, C.J .—Where there is a public trust 
and the District Judge has appointed a person as 
a trustee in a suit brought against the then trustee, 
to my mind, it is not open to a third party to claim 
that the District Judge should not have appointed 
the person so appointed by him but should have 
appointed some others who had a better claim. 
To that extent a decree under S. 92, C. P. Code 
is binding not only on those who are parties to 
the suit but also on others. 

Per Desai, J .—A j Judgment in a suit under S. 9-, 
C. P. Code appointing a particular person as 
mutawalli would be a judgment-in-rem. It would 
he so because it confers a status on a particular 
person against the whole world. (Malik, C.J. and 
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Desai, /.) Anjuman Islamia v. Latafat Ali. 
1950 A.L.J. 776=A.I.R. 1950 A. 109. 

-S. 92— Jurisdiction—Foreign . trust—Suit 

for accounts and far recovery of moneys — Mis¬ 
appropriated ^ by trustee—Jurisdiction of High 
Court—Administration of trust property—Forum 
—Letters Patent {Bom.), CL 12. 

The High Court has jurisdiction to entertain 
and try a suit against a trustee for accounts of 
his management of the trust property belonging 
to a charity to be administered in a foreign state. 
The Court in the exercise of its jurisdiction will 
compel the trustee of the foreign trust who has 
made defalcations to restore the original trust 
property as also property which is not the origi¬ 
nal trust property but is the resuli of its saie pro¬ 
ceeds. The Court has also jurisdiction to order 
accounts to be taken and to order payment of 
moneys due on the foot of that account, so that 
the moneys belonging to the trust may be re¬ 
covered and preserved. But the administration or 
that property must be left to the foreign Court 
in whose jurisdiction that property is situate, and 
the High Court will not make the slightest at¬ 
tempt to determine how that property is to be 
administrated. {Desai, /.) Bhagwandas Ran¬ 
ch oddas Madi v. Natwarlal Maganlal. I.L. 
R. (1949) Bom. 620=51 Bom.L.R. 471=A.I. 
R. 1949 Bom. 351. 

-S. 92— Jurisdiction of Court—Breach of 

trust alleged but not proved. 

If a breach of trust is alleged in the plaint that 
is sufficient to confer jurisdiction under S. 92, 
C. P. Code. If once a Court has jurisdiction, 
it is not necessary that a breach of trust should 
be proved before the reliefs contemplated by S. 
92, C. P. Code, or any of them is granted. 
'{Kidwai and Chandiramani, JJ.) Radha Kri¬ 
shna v. Lachhmi Narain. 23 Luck 193=1948 
O.W.N.^ 179=A.I.R. 1948 Oudh 203. 

-S. 92 —Liability to * account—Moneys not 

belonging to institution—Right to claim account. 

In a suit under S. 92, C.P. Code, the defen¬ 
dant cannot be made liable to account for moneys 
which do not belong to the institution. (Sir John 
Beaumont.) Swaminarayan Jethalal v. De- 
vendrapras adji . 225 I.C. 554=12 B.R. 568= 
1946 P.C. (Rul.) 195=1946 A.L.J. 382=1946 
O.A. (P.C.) 171=1946 A.W.R. (P.C.) 171= 
A.I.R. 1946 P.C. 100=1.L.R., (1946) Kar. 
[(P.C.) 87=81 Cr.L.J. 306 (P.C.). 

-S. 92— Nature of suit—Hozv determined. 

It is the allegations in the plaint that determine 
the nature of the suit and the jurisdiction. The 
defendant's denial in the pleadings will not in 
any way affect the nature of the suit under S. 
^2, C. P. Code. {Grille, C. J. and Puranik, J.) 
Abdul Rahim Khan v. Fakir Mahomed Shah. 
I.L.R. (1946) Nag. 518=1946 N.L.J. 511= 
A.I.R. 1946 Nag. 401. 

-—.-S. 92 —Powers of Advocate-General — 

Sanction of amendment of plaint — Validity. 

Under S. 92, C. P. Code, the Advocate-Gene¬ 
ral has no power to sanction an amendment of a 
plaint by addition of defendants. Only a Court 
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can do that. {Bose and Sen, JJ.) Nanhoobeg 
v. Gulam Husain. I.L.R. (1950) Nag. 50= 
1950 N.L.J. 545. 

-S. 92 — Proper parties—Stranger to the 

trust. 

As a general rule a stranger to the trust is not 
a necessary or a proper party to a suit under S. 
92,^ C. P. Code. But where he has received or 
is in possession of trust funds or property handed 
to him in breach of the trust, of which he is 
aware, he is in the position of a constructive 
trustee of the property belonging to the trust and 
he can be made a party to a suit under S. 92 rel¬ 
ating to that trust. {Madeley and Walford, JJ J) 

Raghavendra Pratap Singh v. Ram Lal Dass 
22 Luck. 151=A.I.R. 1948 Oudh 31=231 I.C. 48 
=1947 O.W.N. 259=1947 O.A. (C.C.) 107- 
1947 A.W.R. (C.C.) 107. 

-S. 92—Public religious or charitable trust 

—Settlement deed—Bequest of funds for perfor¬ 
mance of festival of deity and charity—Direction 
to pay maintenance to specified relatives out of 
surplus income—Effect—Trust for charity or gift 
to relatives subject to charge for charity—Part 
of charity to be performed outside British India 
Jurisdiction. See Trust* — Beneficiary. 

(1946) 1 M.L.J. 181. 

-S. 92 —Public trust—Wakf for public pur¬ 
poses — Test—Classification as wakf-al-al-aulad — 
Significance of—Beng. Wakf Act , S. 6 (11). 

The question whether a particular wakf comes 
within the definition of a Wakf-al-al-aulad in S. 

6 (11) of the Bengal Wakf Act is of no signifi¬ 
cance whatever, in determining whether it is a 
wakf for public purposes or not within the mean¬ 
ing of S. 92, C. P. Code. In considering a wakf 
of a mixed character, it will not do always to 
apply an arithmetical test and try to find out 
whether a certain percentage of a given income 
is allotted to admittedly public purposes. What 
has got to be looked at is the governing purposes 
of the endowment. If there are genuine provi- 
sions made for public charity, there can be no 
reason to hold that the public are not sufficiently 
interested in it to be able to maintain a suit under 
S. 92. Whether the public are sufficiently in¬ 
terested in the endowment to be able to maintain 
a suit for its protection or for any of the other 
reliefs mentioned in that section concerning the 
endowment, will undoubtedly depend upon the 
nature and extent of the interest which the pub¬ 
lic may claim to possess in it. From that point 
of view, a mere arithmetical standard may not 
always be found to be a safe or sound rule to act 
upon. ( Biswas and Blank f //.) Hatem Ali 
Howladar v. Commissioner of Wakfs Ben¬ 
gal. I.L.R. (1948) 1 Cal. 241. 

^ . 92— -Removal of trustees—Grounds of 
What plaintiff has to make out. 

Where removal of the trustees for misconduct 
or breach of trust is prayed for, the test to be 
applied is to find out whether the acts or omis¬ 
sions complained of disclose conditions which 
render intervention necessary in order to save 
the trust property. Errors of judgment or mis¬ 
carriage of discretion are not enough. There 
must be want of fidelity or dishonest and corrupt 
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motives or deliberate or wilful neglect or deli¬ 
berate misfeasance. ( Misra and Kaiil, JJ .) 

Managing Committee of Syed Salai Endow¬ 
ment, Bahraich v. Mahomed Ahsan. 21 Luck. 
222=225 I.C. 45=A . I .R. 1947 Oudk 22= (1946) 
O.W.N. 160=1946 O.A. (C.C.) 127. 

-Ss. 92 and 93— Sanction by competent 

authority—Power of review—Enquiry by Court 
—Scope of. 

The powers vested by Ss. 92 and 93, C. P. 
Code, are not judicial and the rules which apply 
to the finality of judgments in Courts of law do 
not obtain here. All the Court is concerned to 
see is whether there is a valid sanction by a com¬ 
petent authority. It cannot go behind the sanc¬ 
tion and enquire whether the sanctioning autho¬ 
rity had heard the parties or changed its mind. 
But of course it can enquire into the competency 
of the authority to act under those sections. ( Bose 
and Sen, JJ.) Nanhoobeg v. Gulam Hussain. 

I.L.R. (1950) Nag. 50=1950 N.L.J. 545. 

-S. 92— Scheme decree — Modification of 

scheme — A p plication for — Maintainability--Inhe¬ 
rent power to alter or modify — C. P. Code, S. 
152— O. 20, R. 3— If bars application for modi¬ 
fication. 

Although a scheme framed by the High Court, 
under S. 92, C. P. Code, contains no provision 
or clause giving liberty to apply for a modifica¬ 
tion of the scheme, the High Court has inherent 
jurisdiction to modify the scheme under S. 151, 
C. P. Code, in proper cases on application made 
to it in that behalf, if circumstances have arisen 
which make it desirable for it to be altered, if it 
does not work beneficially, and for the purpose 
of doing justice and preventing an abuse of the 
process of the Court . O. 20, R. 3, C. P. Code, 
cannot be held to be a bar to such an application 
for modification. ( Macklir. and Bavdckar, JJ.) 
Gangaram Govind v. Vinckurkar. I.L.R. 
(1947) Bom. 466=49 Bom.L.R. 757=A.I.R. 
1948 Bom. 146. 

-S. 92— Scheme — Eraming of — Poiocr of 

Court to remove person nominated as head of 
Math by will by his predecessor in office—Trust 
for a public purpose — Test. 

In settling a scheme for the administration of 
a charitable trust involving the appointment of 
trustees or managers, the Court is bound to secure 
persons whom it regards as suitable. Hence it 
cannot be contended that the Court has no juris¬ 
diction to remove a person nominated as the head 
of a Math by will by his predecessor when it is 
found as a fact that that person has by his con¬ 
duct shown himself unfit for such position. 

Where the evidence establishes beyond doubt 
that certain properties were either originallv 
given, or were dedicated by a Swami 1o the pur¬ 
poses of a Math, which is a charitable or religious 
institution to which anybody was at liberty to 
go at any time to worship the Swami and 'take 
food there, the trust is plainly one for public 
purposes. (Sir John Beaumont.) SHiniiARumiA- 
svvami v. B. G. Divati-:. 1948 A.L.T. 435=A 

I. R. 1948 P.C. 214=61 L.W. 722=51 Bom.L. 
R. 1=1949 D.L.R. (P.C.) 32=(1948) 2 M.L. 

J. 450 (P.C.). 
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-S . 92—Scheme under—Variation or over¬ 
riding of—Competency. [5ee Q.D. 1941-1945,. 
Vol. T, Col. 916.] Suraj Gir z'. Bramh Narmn. 

I. L.R. (1946) All. 107=223 I.C. 593=1946 A. 
(Rul.) 298=A.I.R. 1946 AIL 148.=1945 A.L, 

J. 485. 

-S. 92— Suit against Acharya of temple— 

Property found to belong to wife of prior 
Acharya—Hairs of latter not known—Declaration 
that it is private property of defendant—Propriety 
—Proper declaration. 

Where in a suit under S. 92, C. P. Code, it 
is found that certain items of property do not 
belong to the institution and that they were the 
property of the wife of a prior Acharya, whose 
stridhan heirs are unknown, the Court should only 
declare that the property does not form part of 
the property of the institution on • behalf of 
which the suit is brought. A declaration that it 
is the private property of the Acharya should 
not be made as it goes too far. ( Sir John Beau - 

Went.) SWAMINARAYAN J:\THALAL V. DEVEN- 

draprasadji. I.L.R. (1946) Kar. (P.C.) 87= 
81 C.L.J. 306=224 I.C. 554=1946 P.C. (Rul.) 
195=1946 A.L.T. 382=19*6 O.A. (P.C.) 171 
= 1946 A.W.R.' (P.C.) 171 = 12 B.R. 568=A. 
I.R. 1946 P.C. 100 (P.C.). 

-S. 92 —Suit by worshippers for declare-^ 

lion that temple is public ivakf—Defendant pujari 
pleading that it was his private jagir—Subsequent 
suit for his\ removal on the basis of this pica — 
If competent. 

The worshippers of a temple sued for a declara¬ 
tion that the temple with the land attached there¬ 
to was a public ivakf, and the defendant pujari 
pleaded that they were his private jagir and -hat 
the income derived therefrom was his private in¬ 
come. The suit was decreed by the Court hold¬ 
ing that the temple and the land attached there¬ 
to were public ivakf properties. In a subsequent 
suit by the worshippers for the defendant’s re¬ 
moval from the post of pujari, it was alleged 
that the assertion of a private claim and the 
denial of the existence of a public trust by the 
defendant in the previous suit was sufficient in 
themselves to justify his removal. 

Held, that it was open to the defendant to de¬ 
feat the plaintiff’s claim by all means in his power 
and the fact that he chose a particular means 
would not entitle the plaintiffs to bring a fresh 
suit against him. (Bhandari and Achhru Ratn, 
JJ.) Ramji Lal v. Pitam Chand. 3 D.L.R. 

(Simla) 12=A.I.R. 1948 East Punj. 18. 

/ 

—-S. 92— Suit for relief not covered by sec¬ 
tion - Matter covered by section—Whether can 

be litigated. 

If a plaintiff is entitled to a particular relief 
independently of S. 92, C. P. Code, he can :>eek 
it outside that, section, and in doing so can liti¬ 
gate matters which would also arise in a suit 
under S. 92. But a plaintilf cannot evade the 
provisions of S. 92 by asking for a relief which 
is not covered by that section and then evade 
its provisions by litigating matter which is foreign 
to the relief sought and which would be covered 
by that section had the suit been framed other- 
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wise. {Bose, /.) Kisan Bhagwan v. Shree 
Maroti Saunsthan. I.L.R. (1947) Nag. 819 
=1947 N.L.J. 527=A.I.R. 1947 Nag. 233. 

-S. 92— Suit for removal of defendants as 

not validly appointed trustees and for appoint¬ 
ment of new trustees—Plaint alleging that one of 
plaintiff is sole trustee . 

A suit for the removal of defendants on the 
ground that they are not property appointed 
trustees and for appointment of new trustees, 
comes within the scope of S. 92, C. P. Code, 
although the plaint alleges that one of the plain¬ 
tiffs is a sole surviving trustee and it is open to 
him to bring a regular suit for the vindication of 
his personal rights. 

It is as much a breach of trust for a person 
not entitled to act as trustee to meddle with 
trust property as it is for a properly appointed 
trustee not to manage the property. ( Kidwai and 
Chandiramani, //.) Radha Krishna v. Lachhmi 
Narain. 23 Luck. 193=1948 O.W.N. 179=A. 
I.R. 1948 Oudh 203. 

-S. 92— Suit to declare that plaintiff gadf^ar 

of plaint property—No allegation or proof that 
property is trust property of public or charitable 
nature—Reference to arbitration — Validity. 

A suit in which the plaintiff prays for a de¬ 
claration that he is the gadesar of a property 
which is neither alleged nor proved to be a trust 
property created or existing for a public purpose 
of a charitable or religious nature, is not a suit 
falling within S. 92, C. P. Code, because neither 
the subject-matter nor the reliefs claimed are 
such as are contemplated by S. 92, C. P. Code. 
Hence a reference to arbitration in such suit is 
not invalid or prohibited. ( Thadani, /.) Gur- 
mukhsingh v. Lalusingh. I.L.R. (1946) 
Kar. 358=1946 Sind (Rul.) 2-16=227 I.C. 61= 
A.I.R. 1947 Sind 74. 

-S. ?2 —Suit under—Declarntery relief 

against third party—If can be granted. 

Though a declaratory relief simplicitcr against 
a third party cannot be properly granted in a suit 
under S. 92, C. P. Code, yet some of the reliefs 
properly claimed in such a suit, such as declara¬ 
tions as to nature of the property, may be implicit 
and inevitable. ( Madeley and Watford, //.) 
Raghavendra Pratap Singh v. Ram Lal Dass. 
22 Luck. 151=1947 O.W.N. 259=1947 O.A. 
(C.C.) 107=231 I.C. 48=A.I.R. 1948 Oudh 
31=1947 A.W.R. (C.C.) 107. 

- S. 92 — Suit under — Who can file — Nature 

of their interest. 

After the deletion of the word “direct" in S. 
92 of the C. P. Code of 1908, it is no longer 
necessary that a person should have a direct in¬ 
terest to enable him to institute a suit and the 
amendment has widened the class of persons en¬ 
titled to file a suit under the section. By omit¬ 
ting the word “direct” and at the same time giv¬ 
ing the right of suit only to persons interested, 
the Legislature must have intended not to give 
the right of suit only to those who had some 
direct interest, e.g., those who were connected 
with the management or who had special inter¬ 
est greater than that of others who had inter¬ 
est in the trust, but at the same time to res- 

O . D — 58 
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trict the right of suit so that only those who 
had a real interest in the present and not merely 
a sentimental interest in future like that of mere 
coreligionist could file a suit. This was with the 
obvious object not to allow those who were in 
charge of public trusts to be harassed by liti¬ 
gation at the instance of busy bodies who, had 
no real or personal interest in the trust. Case- 
law discussed. {Malik, C.J. and Desai, /.) 
Farm an An Khan v. Mohd. Raza Khan. 

1949 A.L.J. 453=5 D.L.R. (A) 70=A.I.R. 

1950 A. 62. 

-S. 93 —Appointment of authority—General 

appointment, if sufficient — Need for authority to 
be invested in each case with right to exercise- 
powers of Advocate-General—Authority not in¬ 
vested with power in particular case refusing 
sanction—Sanction accorded by Advocate-General 
on fresh application — Validity—Legal Depart¬ 
ment Manual, R. 179. 

The person appointed under S. 93, C. P. Code,, 
has not only to be appointed for purpose of exer¬ 
cising the powers under S. 92, C. P. Code, but 
must also be invested with the right to exercise 
the powers of the Advocate-General in each parti¬ 
cular case, and those powers include not only a 
right to accord sanction but also the right to 
withhold it. An order appointing him generally 
is not sufficient. If the authority appointed 
generally under S. 93 was not invested with 
authority to deal with a particular case, his- 
order refusing sanction for the institution of a 
suit is ultra vires, and it is competent for the 
Advocate-General to accord sanction on a fresh 
application made to him. R. 179 of the Legal 
Department Manual, 1941, is merely a depart¬ 
mental instruction to the two authorities not to 
enerain a fresh application when either has al¬ 
ready dealt with the matter. There is nothing 
more than the tender of advice to the two as 
to how they should proceed. It cannot control 
the statutory^ powers of the Advocate-General nor 
fetter his discretion. (Sen, J .) Puranmal v. 
Jagannath. I.L.R. (1948) Nag. 846=A.I.R. 
1949 Nag. 183=4 D.L.R. (Nag.) 18=1948 N. 
L.J. 434. 

——;—S. 93— Appointment of authority — General' 
appointment to act in all cases — Validity. 

Under S. 93, C. P. Code, the Provincial Go¬ 
vernment has to invest the Collector with authority 
afresh in each case to exercise the powers confer¬ 
red upon the Advocate-General under S. 92, C. 
P. Code, and a general appointment to act in all 
cases as they arise will not do. 53 A. 910 (P. 
C.) and 53 A. 990 (P.C.), rel. on. ( Bose and 
Sen, JJ.) Nanhoobeg v. Gulam Hussain. I.L. 
R. 0950) Nag. 50=1950 N.L.J. 545. 

-S. 93 —Collector exercising powers of 

Advocate-General—Previous sanction of Local 
Government m respect of particular suit — Neces¬ 
sity for. 

Under S. 93, C. P. Code, the Collector of a 
District can exercise the powers of an Advocate- 
General given under S. 92, C. P. Code, but in 
order that the Collector may be competent to 
exercise those powers it is necessary that he- 
should act with the previous sanction of the Local 1 
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Government authorising him to exercise those 
powers in respect of that particular suit. 
(Mitter and Chunder, JJ.) G. Sarker v. Nri- 
pendra Nath Dhar. I.L.R. (1949) 1 Cal. 240 
=52 C.W.N. 831. 

—-S. 93— I'rcrious sanction of Provincial 

Government—Whether necessary in each case— 
Proof of such sanction . 

Under S. 93, C. ,P. Code, the Collector or 
other officer appointed must in every case obtain 
the provisions sanction of the Provincial Govem- 

means that a general sanction is not 
sufficient and previous sanction must be obtained 
for each case. A sanction of this tj r pe has to be 
strictly proved because in the absence of a proper 
sanction the suit is without jurisdiction. The 
Court will not draw a presumption under S. 114 
of the Kvidence Act that all due formalities of law 
must have been complied with. ( Grille, C.J. 
and H idayatullah, J.) Lachmandas Gobard- 

?ot NI) A S T Z/ r; Naeaya ndas. I.L.R. (1948) Nag. 
281=A.I.R. 1948 Nag. 357=1943 N.L.J. 314. S 

——Ss. 94 (e), 151 and O. 21. R. 58 
* ow ? r of Court in claim suit to stay sale 

in execution of decree in a suit against third 
party. 

A Court can under S. 94 (e), O. 21. R. 58 
(2), and S. 151, C. P. Code, stay a sale in execu¬ 
tion of a decree in a suit against a third party 
pending the disposal of a suit filed under O. 21, 
R. 63, C. P. Code, by a claimant to the properties 
brought to sale against the claim order. 

[Order for stay made on condition of the 
petitioner giving adequate security for possible 
loss to the decree-holder.] ( Panchapakesa Ayyar, 

t S/ ^ VODAYAR V. VlJAYA BANK, Ltd. 

4)3 L. W. 968=1950 M.W.N. 687= (1950) 2 M.L , 
J. 492. 

-S. 95 —Separate enquiry under in small 

cause suits—If necessary—Procedure to he fol¬ 
lowed. 

In Small Cause Suits an independent inquiry 
regarding claim for compensation for wrongful 
attachment before judgment is not necessary and 
the evidence on the point can be taken in the 
course of the suit proceedings. No separate en¬ 
quiry under S. 95, C. P. Code, is called for in 
such suits. (Mehta, J.) Faizulla Bai v . Chun- 
nilal. 5 D.L.R. (M.B.) 26. j 

- -S ; # 96 —Appeal — Maintainability—Suit 

decreed in its entirety against one defendant and 
dismissed against others—Appeal by plaintiff 
without impleading that defendant for a decree 
against other defendants. 

A plaintiff whose suit has been decreed in 
its entirety against one defendant cannot appeal 
against the decree without impleading that defen¬ 
dant on the sole ground that the other defendant ■ 
against whom the suit had been dismissed should 
also be held liable for his claim. (Bannerii, 

J.C.) Sadhu Ram v. Mohd. Ali. A.I.R. 
1950 H.P. 30. : 

-S. 96 —Appeal — Maintainability — Test < 

Court giving findings on points in controversy— 1 

Appealability. See C. P. Cope (V of 1908), Ss. 2 ; 
(2) and 96. (1947) 2 M.L.J. 523. c 

■-S. 96 —Order directing preparation of 1 

final decree in a partition suit — Appealability. i 


^ 194 ^— 1950 - 916 

C. P. CODE (1908), S. 96. 

e j An order passed in a partition suit giving direc- 

• 1 tions for the preparation of a final decree cannot 
‘ by itself be treated as a decree and the C. P. Code 
J does not allow an appeal against such an order 

(Kaul, J .) Phantndra Nath v. Labanya 

/ ' Mayee. 1950 A.W.R. 280. A 

_ | 

———S - 96 Right to appeal—Decree in favour 
. of plaintiff on unamended plaint—Order refusing 
j prayer for amendment of plaint. 

A party may appeal from a decree if he is 
prejudicially affected by the decree complained 
I of. If the plaintiff’s prayer for the amend- 

. ment of his plaint is refused and a decree is 
; passed in favour of the plaintiff upon the plaint 
, as it stands, it is extremely doubtful if it can be 
’ said that the decree prejudicially affects the 
plaintiff. (Sen, J.) Nanilal Dey v. Kanak- 
lata Dasi. I.L.R. (1949) 1 Cal. 76=54 C 
. W.N. 37. 

* 1 t 

—--S. 96 —Right of appeal — Test. 

The test for determining whether a person has 
got a right of appeal is whether any part of the 
decree affects his interest adversely. If the 
answer to the question is in the affirmative, he will 
have a right of appeal. It is a question of fact 
to be determined in each case according to its 
peculiar circumstances. Where the exis'ence of 
this right is in doubt, the benefit ought to go to 
the appellant. 62 C. 701 and A.I.R. 1926 Cal. 
1113, rel. on. (Thadani Ag. C.J. and Ram 
Lahhava, /.) Surf.ndra Das v. Bhola Pra¬ 
sad Kairi. A.I.R. 1950 Assam 22. 

-S. 96 —Suit dismissed against defendant 

—Adverse finding not incorporated in decree — 
Defendant's right to appeal against decree . 

A defendant has the right to appeal notwith¬ 
standing that the suit has been dismissed as 
against him, if he is aggrieved by the decree. The 
question whether he is aggrieved by the decree is 
a question of fact to he determined in each case 
according to its peculiar circumstances. In order 
to find out whether a defendant is aggrieved by a 
decree dismissing the suit against him, it is not 
merely the form but the substance of the decree 
and the judgment that should he looked into. 
Where the point adversely decided to such a de¬ 
fendant is directly and substantially in issue and 
where it will operate as res judicata in subsequent 
proceedings, the defendant should have, the right 
of appeal against the decree though the parti¬ 
cular finding is not embodied or incorporated in 
the decree. 9 C.W.N. 584, foil. (Thadani, 
Aa. C.J. and Ram Labhaya, J .) BhubindrA 

Narayan v . Tarupriya Debya. A.I.R. 19S0 
Assam 119. 

;S- 96 (3 )—Agreement by parties to abide 
by decision of Court after local inspection—Appeal 
from decision—If lies . 

Where the. parties to a suit after producing 
some oral evidence agree that the Court should 
decide the suit after inspecting the spot and that 
they would be bound by it.s decision, such an 
agreement implies that the decision is to be accept¬ 
ed as final and there is to be no right of appeal 
to another forum. ( Falshaw , J.) Kartar Singh 
v. Gurditta. 50 P.L.R. 189. 
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-S. 96 (3)— Applicability—“Consent decree” 

—Meaning of — Appeal, when barred. 

The cases in which an appeal is barred under 
S. 96 (3), C. P. Code, are those in which the 
decree is passed on consent of the parties. It is 
not necessary for the application of S. 96 (3) 
that there should have been a compromise duly 
recorded under O. 23, C. P. Code. But there 
must be consent of the parties to the particular 
decree. The fact that the parties make certain 
admissions of fact and even express their view of 
the law, would not make the decree a consent 
decree, when they leave the decision to the Court 
and do not intimate either expressly or impliedly 
that they would accept that decision. Hence an 
appeal is not barred in such a case under S. 96 
'(3) . ( Kidwai and Chandiramani, JJ.') Pahlad 

Pande v. Jwala Prasad Pande.. I.L.R. (1949) 
A. 604=4 D.L.R. (Luck.) 32. 

« I 

-S. 96 (3)— Scope—Suit under S. 92— Com¬ 
promise decree — Appeal—Bar of. 

S. 96 (3) clearly and absolutely bars any 
appeal from a decree passed on consent or com¬ 
promise, including a decree on compromise in a 1 
suit under S. 92, C. P. Code. ( Bennett and 
Beevor,JJ.) Idrishaider v. Hemayat Hussain, i 
26 Pat. 83=A.I.R. 1948 Pat. 97. ! 

-S. 97 —Appeal filed against preliminary 

decree—Final decree passed pending appeal — Ap¬ 
peal, if maintainable. 

The passing of a final decree subsequent to the 
institution of the appeal against the preliminary 
decree will not affect the maintainability of the 
appeal. There is no provision in the Code mak¬ 
ing an appeal filed against the preliminary decree 
infructuous if an appeal against the final decree 
is not filed. ( Grille, C.J. and Sen, J.) Madhao- 
rao Paikaji v. Eknathrao. I.L.R. (1947) 
Nag. 412=A.I.R. 1949 Nag. 56=1947 N.L.J. 
258. 

-S. 97— Scope—Direction in preliminary 

decree for accounts—Failure to appeal—Claim to 
take accounts as final decree contrary to decision 
— Maintainability. 

It is the duty of a party aggrieved by a direc¬ 
tion in a preliminary decree for accounts passed 
by the Courts to appeal against it; if he does' 
net do so, he cannot be permitted afterwards to go 
behind the direction in question at the time of 
the taking of the accounts, S. 97, C.P. Code, 
is a bar to such a course. {Davis, C . J. and 
Thadani, J.) Rijhumal v. Rithumal. I.L. 
R. 1945 Kar. 368=223 I.C. 50=1946 Sind 
(Rul.) 134=A.I.R. 1946 Sind 28. 

-- S. 98— Applicability—Appeal in High 

Court—Difference of opinion between two Judges 
of Division Bench — Procedure—Letters Patent — 
{Pat.). 

S. 98 has no application to an appeal heard 
by a Bench of two Judges of a High Court, who 
differ on a question of law arising in the appeal. 
The relevant enactment applicable to such a case 
is the Letters Patent of the High Court. 11 
Pat. 772, rel. on. {Manohar Lall, J. On differ¬ 
ence of opinion betzveen Maredith and Bennett, 

JJ.) Rajnarnin v. ■ Saligram. 27 Pat. 332. • 


C. P. CODE (1908), 99. 

--S. 99— Applicability — Defect or irregula¬ 
rity not affecting merits or jurisdiction of Court 
—■ Non-compliance with O. 3, R. 1— Decree on 
baFs of plaint presented by person having no 
aiilhcrity—If liable to reversal on appeal. 

Failure to comply with che prov-avis of O. 3, 
R 1, C. P. Code, would not affect the jurisdic¬ 
tion of the Court, so as to entail a reversal of the 
decree in appeal, but wou-d only be an irregula¬ 
rity which could be cured with ttie permission of 
the Court. A Court receiving a plaint from a 
person who has no authority to present it is not 
deprived of jurisdiction to pass a decree cn the 
plaint on that ground. The defect or irregularity 
does no affect the merits of the case or the juris¬ 
diction of the Court, and the decree therefore is 
not liable to be reversed in view of S. 99, C. P. 
Code. 1944 Bom. 201; 1945 A.M.L.T. 24, Dist. 
1927 Bom. 44; 1929 Lah. 478; IS l'.C. 526; 1931 
All. 507, rel. on. {Sri Ram Labhaya, J.C.) 
Urban Co-operative Bank v. Abdul Ra?aq. 
1949 A.M.L.J. 14=4 D.L.R. (A.M.) 44. 

-S. 99 —Curability under—failure of Court 

staff to carry out Amendment of plaint ordered by 
Court. 

Where, owing to the failure of the Court cleri¬ 
cal staff the amendment of the plaint ordered by 
the Court is not carried out, the party concerned 
should not be made to suffer and the defect can 
be cured by resort to S. 99, C. P. Code.. (La/, 
J.M. I and Haider, J.M. II.) Kashi Pati Te- 
wari v. Ram Khelawan Singh. 1948 R.D. 397 
(2)=1948 A.W.R. (Rev.) 302. 

-—S. 99 —Irregularity in transfer owing to 

administrative order — Curability. 

Where an irregularity in the matter of a tians- 
fer is owing to an administrative order, the irre¬ 
gularity is curable under S. 99, C. P. Code. 
(Atma Charan, J.C.) Beni Gopal v. DamopAr 

Das. A.I.R. 1950 Ajmer 33=5 D.L.R. (A.M.) 
41. 

— S. 99— Misjoinder—Absence of prejudice 

— Curability . 

Where parties do not appear to have been pre¬ 
judiced in any manner by an alleged misjoinder of 
defendants or causes of action, the defect if any 
is completely cured by S. 99, C. P. Code. {Lai, 
J.M. I and Haider, J.M. II.) Ram Chander 
Singh v. Raghunandan Ahir. 1949 R D 
91. * 

-S. 99—Plaint not signed bv all plaintiffs 

—Curing to defect. See C. P. Code (V of 1908) 
O. 6, R. 14 and S. 99. (1948) 1 M.L.J. 227.’ 

-—S. 99— Scope—Appeal—Vakalat on behalf 
of insane party bearing thumb mark of a person 
other than insane person—Next friend signing 
vakalat—Acceptance by vakil—Next friend repre¬ 
senting insane person in proceedings -Decree in 
such appeal, if void. 

Where it turns out that a vakalat on behalf of 
a. party to an appeal under a disability (insa¬ 
nity) bore the thumb mark not of the lunatic 
but of another person, it cannot be said that the 
whole proceedings are invalid and that the decree 
passed in the appeal, is void and of no effect, 
when_there was a next friend on behalf of the 
insane person who also signed the vakalat and 
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represented the insane person in flic appeal. At 
the most it is only an irregularity not affecting the 
merits. ( Paramasizdah and Meaappa, JJ. ) Maho- 
m ed Azeez v. Kamalabayamma. 53 Mvs H.C. 
R. 111=3 D L.R. (Mys.) 75. 

S. 100—SECOND APPEALS. 


C. P. CODE (1908), S. 100. 


Adverse possession, finding as to. 
Custom. 

Damages. 

Discretionary relief. 

Error of law. 

Finding of fact. 

Mixed question of law and fact. 

New plea. 

Question of fact. Sec C. P. Code, S. 100 

— Fl NDING OF FACT. 

Question of law. 

S. 100— Adverse possession—Finding as to 


— Interference . 

A finding with regard to a party’s adverse pos¬ 
session is a finding on a mixed question of fact 
and law. It is a question of fact, no doubt, whe¬ 
ther such a party has been actually in possession 
of the property for a certain period, but it is es¬ 
sentially a question of law, as lo whether, on the 
evidence on the record, or, on the facts admitted 
between the parties, such possession could be re¬ 
garded to be adverse. 42 A. 152 (P.C ), 54 A. 
628 and 1931 All. 323, rel. on. ( Mushtaq 

Ahm-ad, J.) Nizamuddin v. Mangal Sen A 
I.R. 1949 All. 699=1949 A.W.R. 488. 

S. 100 —Adverse Possession—l-'inditw as to ! 


determining whether, those facts so found satisfy 
the requirements of law. This latter is a 
question of law—not fact. There can be an inter¬ 
ference with concurrent findings of .two Courts 
on such a matter to find out if the’ evidence is 
1 sufficient to prove the custom alleged. To estab- 
1 lish custom the finding must be that an ancient 
; custom such as modifies the law existed in the 
locality. Moreover, where there is no pleading as 
to alleged custom evidence as to it should not be 
let in at all. {Leach, C.J. and Laksfanana Rao f 
J.) Brahadeeswara Mudat.tar v. Rajagopal 
Pillai . 59 L.W. 469=1946 M.W.N. 591=A.I. 
R. 1947 Mad. 71=231 I.C. 365= (1946) 2 M.L. 
J. 173. 

S. 100— Custom—Existence or reasona¬ 


bleness of custom. 

A question of the existence or reasonableness 
of a custom is a question of law. ( Chakravartti f 
J .) Jamila Khatun v. Kesherta Mohan Bis¬ 
was. 82 C.L.J. 169=51 C.W.N. 179. 

•S. 100—Custom—Finding that c’^om set 


up had ceased to exist. [57v Q.D. 1941-1945, 
Vol. I, Col. 926.] Abdul Alim v. Hayat Maho¬ 
med. A.I.R. 1946 Oudh 188. 


■S. 100—Damages—Amount awarded— 


High Court’s power to interfere in second appeal. 

\See Q.D. 1941-1945, Vol. I, Col. 936.] Lala 
Punna Lai. v. Kasturichand Ramaji. 224 I.C. 
523—1946 Mad. (Rul.) 194=A.I.R. 1946 Mad. 
147. 


interference in second appeal. 

The question of adverse possession is a mixed 
question of law and fact and not a pure question 
of fact. The decision as to what are the elements 
necessary, in view of the special features of a 
particular case, in order to attribute the character 
of possession to the claimant’s acts of possession 
is a question of law; and if the Courts of fact 
have misdirected themselves as to these elements, 
they must be considered as having committal an 
error of law, and the High Court can interfere 
in second appeal. {Meredith and Ray, fj.) I 
DifnaKain V. Pundeo. 1946P.W.N. 37=25 Pat 
412=229 I.C. 482=1947 Pat. (Rul.) '239=13 
B.R. 338=A.I.R. 1947 Pat. 99. 

S. 100— Adverse possession — Proof — Ques- 


•S. 100— Damages—Principle on ?t , h* r h tn be 


assessed is question of laze—Quantum of damages 
is a question of fact. 

The principle on which damages are to be assess¬ 
ed is a matter of law though the quantum to be 
awarded once the principle is determined is one 
of fact. {Bose, J.) Abdul Samad r*. Moham¬ 
mad Ramzan. 225 I.C. 235=1946 N.L.J. 684 
=A.I.R. 1946 Nag. 392. 

S. 100— Discretionary relief—Interference 


tion as to—If one of law or fact. 

The question whether adverse possession has 
been proved is a mixed question of law and fact. ; 
{Sen, J .) Bai Ganga v. Baheram Shah Dalal 
49 Bom.L.R. 90=A.I.R. 1947 Bom. 300. 

S. 100— Appreciation of evidence—Viezo 


of appellate Court as to credibility of zeitness 
Power of High Court in second appeal. 

It is not for the High Court in second appeal 
to say that a particular witness should or should 
not have been believed by the lower appellate 
Court. (Sinha and Rai, JJ.) SerAjul Huda 
v. Buir Sayeedan. 5 D.L.R. (Pat.) 249. 

•S. 100— Custom—Concurrent finding as to 


Relief against forfeiture under lease—Grant of 
—Interference in second appeal. 

It is admittedly a matter of discretion whether 
the lower Court will or will not grant relief to & 
lessee against forfeiture under S. 114, T. P. Act; 
and provided the principles on which it acts are not 
wrong, no Court, of second appeal will interfere 
with the exercise of discretion. (Mackltn and 
Ra/adhyaksJia, JJ.) Ladhuram Manormal v . 
CHiMNrRAM Dongardas. 48 Bom. L.R. 608=A.I. 

R. 1947 Bom. 86=230 T.C. 67=1947 Bom. 
(Rul.) 232. 

--S. 100— Error of laze — Lozver Court 

I . ... « % 


existence of—Interference in second appeal. 

Questions of the existence of ancient custom are 
generally questions of mixed law and fact, the 
Judge.first finding what were the things actually 1 
done in alleged pursuance of custom, and then ! 


wrongly entertaining appeal which does not lie — 
Second appeal. 

Obiter : Where a subordinate Court, wrongly 
entertains an appeal when it has no jurisdiction to 
do so, a second appeal lies against that Court’s 
order. 9 pat. 685; 5 P.L.T. 97; 7 P.L.T. 264; 
17 P .L.T. 815, ref. {Reuben, 7.) Baidya Nath 
Baner.ii v. Himangsu Bala Bose. A. I.R. 1950 
Pat. 90. 

•S. 100—Error of record—Presumption of 


correctness of entry in record of rights wrongly 
raised—Finding based on—Finality—Interference. 
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See Bihar Tenancy Act, Ss. 103-B (3) and 
107 (2). A.I.R. 1950 Pat. 293. 

-S. 100 —Finding of fact—Benami charac¬ 
ter of sale-deed—Point fully and carefully dealt 
with by trial Court—Appellate Court definitely 
.accepting finding but not giving reasons fully—H 
vitiates finding — O. 41, R. 31. 

The judgment of an appellate Court should 
contain the grounds on which its decision of the 
case is based. The parties are entitled to a consi¬ 
deration by the appellate Court of the evidence 
on the points raised and the decision thereon with 
the grounds therefor. It is not sufficient for 
the appellate Court to state in general terms that 
it agrees with the reasoning of the trial Court; 
although in a judgment of affirmance, it is not 
necessary for the appellate Court to repeat all 
that has been said by the first Court, there must 
be a sufficient discussion showing that the appel¬ 
late Court has applied its own mind to the evi¬ 
dence. But when the point has been dealt with by 
the trial Court very fully and carefully, and the 
appellate Court accepts the finding of the trial 
Court (on a plea of benami) and definitely 
accepts the finding of the trial Court that a 
sale-deed was benami or farzi only, such a finding 
is binding in second appeal and cannot be inter¬ 
fered with merely because the appellate Court has 
not fully set out its reasons for its decision cn 
that point. ( Reuben and Jamuar, JJ.) Suraj 
Prasad v. Ram Charitar Singh. A.I.R. 1950 
Pat. 298. 

-S. 100 —Finding of fact—Finding against 


plea of permissive possession. 

When two Courts find against a plea of per¬ 
missive possession, it only means that the defen¬ 
dant is in possession in his own right. This is 
a point of fact decided by the lower Courts and 
cannot be questioned in second appeal. (AH 
Ahmad Khan, J.C.) Girdhari Lal v. Gopilal 
Sejmal. 5 D.L.R. (Bhop.) 1. 

-S. 100— Finding of fact—Finding arrived 

at by placing onus on wrong party—Interference 
by High Court. 

A finding of fact arrived at as the result of 
placing the burden of proof on the wrong side is 
not conclusive in second appeal, and the High 
Court is competent to interfere with such a finding 
in second appeal. (Sinha and Muklierji, JJ.) 
Asoke Chandra v. Chota Nagpur Banking As¬ 
sociation, Ltd. 2 D.L.R. 939= A.I.R. 1948 Pat. 
247. . t 

-S. 100— Finding of fact — Finding arrived 

at by throwing burden of proof on wrong party 
— Finality. 

A finding of fact reached by the low'er Court by 
throwing the burden on the v/rong party is not 
conclusive in second appeal, as the finding is the 
Tesult of an error of law. (Beevor, J .) Banch- 
hanidhi Kar v. Udekar Sahu. 14 Cut.L.T. 51 
—A.I.R. 1949 Pat. 214. 

-g. 100— Finding of fact — Finding as to 

ancestral character of land—Finding based on 
construction of revenue record. 

A finding as to the ancestral character of land 
■which is based upon the perusal, construction and 
piecing together of a large number of revenue re¬ 
cords, cannot be regarded as a finding of fact. 


C. P. CODE (1908), S. 100. 

A.I.R. 1949 P.C. 7, referred to. (Harnam 
Singh, J .) Ala Singh v. Bachan Singh. 52 P. 
L.R. 407. 

-S. 100 and Limitation Act (IX of 

1908), S. 14 —Finding of fact—Finding as to 
due diligence—Interference in second appeal. 

The finding of a lower appellate Court that a 
plaintiff did not act with due diligence is prima 
facie a finding of fact and as such binding in 
second appeal. ( Ghulam Hasan , /.) Ram 

Adhin v. Gulzari Singh. 21 Luck. 350=222 
I.C. 355=1946 Oudh (Rul.) 67=1946 O.W N 
24=1946 A.L.W. 24=1946 A.W.R. (C.C.) 10 

=1946 O.A. (C.C.) 10=A.I.R. 1946 Oudh 

116. 

— -S. 100 —Finding of fact—Finding as to 

existence of transactions of account—Finality in 
second appeal. 

A finding about the existence of certain trans¬ 
actions of account between parties is one of 
fact and cannot be challenged in second appeal. 
(Das, J .) Har Sahay Mull v. Gokul Chand. 

12 B.R. 789=A.I.R. 1947 Pat. 273=227 I.C. 

36. 

-S. 100 —Finding of fact—Finding as to 

payment. 

The finding that the plaintiff has not been 
repaid his dues is a finding of fact conclusive m 
second appeal. (Agarwalla, J.) Gouri Shanker 
Umanath v. Mangal Maiiton. 223 I C 324 

=]?46 Pa t- (Rul.) 201=12 B.R. 392=A.I.R. 
1946 Pat. 440. 

*7 ?. 100 —Finding of fact—Finding as to 

disruption of joint status. 

A finding come to by the Court of appeal below 
that though there was no partition by metes and 
bounds, there was a complete cessor of com- 
mensality between the brothers and that they 
were in separate possession as tenants-in-common 
is essentially a finding of fact and cannot be re¬ 
opened in second appeal. (Manchor Fall and Das, 
JJ.) Amir Mahton v. Sheopujan Missir. 25 

SV. 1= 221 X -C. 683=1946 Pat. (Rul.) 78= 
12 B.R. 218=A.I.R. 1946 Pat. 231. 

“ ^• 100 binding of fact—Findinn as to 

local usage of giving residents a right to trans¬ 
fer homes — Binding nature . 

. A Ending by a lower appellate Court that there 
is a local usage giving the residents a right to 

* heir , ho / u I s f,.j s Ending on the second 
appellate Court. (Malik, J.) Moondari v. San- 

fA THA • 223 I.C. 482=1946 A. (Rul ) 289— 
1946 A.W.R. (H.C.) 109=1946 A L W 443 
=A.I.R. 1946 All. 384. ' W 

-S. 100— Finding of fact—Finding based 

°n evidence—fnterference in second appeal 

Where a finding of fact is based on evidence on 
the record it cannot be disturbed in second appeal. 

1«0A.'w.R G 'i6' P '“" ’• C "“”- 

.?• 100—-Finding of fact—Finding based 
on evidence—Power of High Court to 'interfere. 

l.he High Court in second appeal is not entitled 
to interfere with findings of fact of the lower 
appellate Court, if there is evidence in support of 
such finding. A.I.R. 1950 (P.C.) 28, rel. 
(Sinha and Rai, JJ.) Serajul Huda v. Bibi 
Sayeedan. 5 D.L.R. (Pat.) 249. 
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C. P. CODE (1908), S. 100. 

-S. 100 —Finding of fact—Finding based 

on no evidence—Finality. 

A finding of fact which is really based on no 
evidence ( c.g ., finding of possession merely on 
the presumption that possession follows title) 
cannot he accepted as binding in second appeal. 
(Das, J.) Mohan Iha v. Shivadayal Prasad. 
A.l.R. 1950 Pat. 293. 

-S. 100— Finding of fact—Finding not 

based on evidence — Finality. 

A finding of fact which is arrived at on certain 
observations in an order which are not evidence, 
is a finding not based on evidence, and is not con¬ 
clusive; and the High Court can therefore dis¬ 
regard it. (Reuben and Jamuar, JJ.) Suba 

Dusadh v . Shiva Prasad. A.l.R. 1950 Pat. 
302. 

_S. 100—Finding of • fact—Finding not 

supported by facts but based on conjectures and 
surmises—Finality. See Appeal—Interference. 

I.L.R. (1949) Cut. 534. 

-S. 100 —Finding of fact—Finding based on 

surmise and inference not warranted by evidence 
on record — Finality. 

A Court ~75i justice is not entitled to draw 
inferences which arc not warranted, bj' the evi¬ 
dence on record. Tf it. draws such inference and 
bases its conclusions on surmises, it acts illegally 
and its findings even on facts, cannot be conclu¬ 
sive in second appeal. ( Sinha and Mv/cherji, 
JJ.) Asoke Chandra v. Chota Nagpur Bank¬ 
ing Association, Ltd. 2 D.L.R. 939= A.l.R. 
1948 Pat. 247. 

-S. 100 —Finding of fact—binding based on 

erroneous principle of laze — Interference. 

A finding of fact based on an erroneous princi¬ 
ple of law and arrived at in disregard of material 
evidence is not a finding immune from inter¬ 
ference in second appeal. ( Chakravarlli and Ellis y 
JJ. ) Prodyot Kumar Sen Gupta v. Nagendr\ 
Kumar. 52 C.W.N. 72. 

-S. 100 —Finding of fact—Finding b\ both \ 

Courts below that alVerations in document were 
made zvithout executant's knozelcdge and consent 
— Finality. 

A finding concurrently arrived at by both Ihe 
Courts below, to the effect that certain altera¬ 
tions in a document were made without, the 


C. P. CODE (1908), S. 100. 

ground for interfering with the finding in second 
appeal. ( Cornelius , J.) Masih Hassan v. Al» 
laha Diya. A.l.R. 1947 Lah. 320. 

-S. 100— Finding of fact—Finding of lower 

appellate Court as against that of trial Court — 
Finality. 

The High Court in second appeal is bound not 
by the finding of the trial Court but by that 
of the lower appellate Court on a question of 
fact, when there is nothing to show that that 
finding is vitiated in any way. ( Abdur Rahman t 
J.) Administrator, Corporation of Lahore v, 
Sampuran Singh. 226 I.C. 425=1946 Lah. 

(Rul.) 457=A.I.R. 1947 Lah. 172. 

-S. 100—Finding of fact—Finding that 

building was not erected for convenient occupa¬ 
tion of holding—C. P. Tenancy Act, S. 2 (5) 
(d). [See Q.D. 1941-1945, Vol. I, Col. 930.J 
Ganeshprasad v. Nandanlal. A.l.R. 1946- 
Nag. 131. 

-S. 100— Finding of fact — Finding that hold¬ 
ing zvas held on cash rental — Finality. 

A finding of fact that a holding was held on 
a cash rental and not on a bhasli basis arrived at 
on evidence, cannot be reopened in second appeal. 
(Facl Ali , C.J. and Pande , J.) Tahal Mahto 
v. Lachoo Mahto. 25 Pat. 84=(1946) P.W. 
N. 15=A.I.R. 1946 Pat. 298=12 B.R. 3*5. 

-S. 100— Finding of fact — Finding that no 

wall raised — Finality. 

A finding by the lower appellate Court that no 
wall had been raised is one of fact and cannot 
be assailed in second appeal. (Abdur Rahman, 
J.) Administrator, Corporation of Lahore v. 
Sampuran Singh. 226 I.C. 425=1946 Lah. 
(Rul.) 457=A.l.R. 1947 Lah. 172. 

-S. 100— Finding of fact — Finding that 

person adopted zvas not son but step-son of widow 
giving him in adoption — Finality. 

A finding that an adopted con was not the 
son but the step-son of a widow who gave him 
in adoption is a finding of a fact, and is not 
open to challenge in second appeal. (Grille, C.J. 
and Puranik, J.) Haribhan v. Ajabrao Ramji 
Ingale Kunbi. I.L.R. (1946) Nag. 978=1947 
N.L.J. 133=228 I.C. 173=1947 Nag. (RuU) 
40=A.l.R. 1947 Nag. 143. 


knowledge and consent of the executant of the 
deed, is one of fact, and cannot be challenged 
in second appeal. (Grille and Sen, 1J .) Pach- 
kodi v. Krishnaji. I.L.R. (1946) Nag. 796= 
226 I.C. 568=1946 Nag. (Rul.) 258=1946 N. 
L.J. 622=A.l.R. 1947 Nag. 145. 

-S. 100 —Finding of fact—Finding in pre¬ 
emption suit that exchange is in fact sale. 

A finding 1 hat a transaction is given the ap¬ 
pearance of an exchange only for the purpose of 
defeating the right of pre-emption and that it is 
in fact a sale, is a finding of fact when it is not 
based exclusively upon the interpretation of the 
deed of transfer but is also based upon a con¬ 
sideration of the facts and circumstances sur¬ 
rounding the transaction. 

The fact that the conclusions drawn by the 
Courts below from the particular facts and cir¬ 
cumstances are not reasonable, is not a sufficient 


-S. 100 —Finding of fact—Finding that 

purpose of tenancy zoos agricultural—Interference 
in second appeal zvith concurrent findings. 

A finding that the purpose of tenancy was agri¬ 
cultural is one of fact and the High Court will 
not in second appeal, interfere with the con¬ 
current finding of the lower Courts on the point. 
(Flindlev, J.) Asraduddin Abul FazAl. 225 
I.C. 337=A.l.R. 1947 Cal. 139. 

-S. 100 — Finding of fact — Fraud and mis¬ 
representation — Finding that allegation of fraud 
and misrepresentation is not proved— Interference* 
A finding that the plaintiff has failed to prove 
the fraud and misrepresentation alleged by him 
as a ground for setting aside a consent decree, is 
a finding of fact, which must be accepted as 
binding in second appeal. ( Lokur, /.) Motilal, 
ShIVNARAYAN V. VlSHWANATH WAMAN. 48 

Bom.L.R. 786=A.I.R. 1947 Bom. 133. 
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C. P. CODE (1908), S. 100. | C. P. CODE (1908), S. 100. 

- —S. 100 —Finding of fact—Irtfention of 

parties—Sale deed—Passing of title—Time of — 

Intention of parties as to when title should pass 
—Concurrent findings — Finality. 

Although, normally, in the case of a transfer by 
a registered deed, title passes on registration, yet 
if the language of the deed shows that it was the 
intention of the parties that title should pass only 
later at some other time, then mere registration 
does not suffice to pass the title. What the 
intention of parties in such case is, is a question of 
fact. Where on a construction of the deed, both 
the lower Courts, taking also the : surrounding 
circumstances into consideration, have come to the 
conclusion that it was the intention of the parties 
that title should pass to the vendee on the date 
of execution of the document, such findings 
arrived at concurrently, are conclusive and will 
not be upset by the High Court in second appeal. 

A.I.R. 1920 Pat. 774; 1934 Pat. 68; 1947 Pat. 

1, foil. ( Agarwala, C.J .) Baldeo Sahu v. 

Dukhi Kuer. 5 D.L.R. (Pat.) 127. 

-S. 100 —Finding of fact — Interference. i -S. 100 —Finding of fact—Interference 

A finding of fact by the lower appellate Court Tower Court not dealing with the entire evid- 
for which there is sufficient material before it, ence. 

cannot' be disturbed in second appeal. {Fad Ali, . It is not always possible or necessary to refer 
C.J. and Pande, J.) . GANAURr Mahton v. . in the judgment to every document on the re- 
Lachoo Mahton. 25 Pat. 84=12 B.R. 385=223 i cord or to the evidence of every witness examine 
I.C. 297=1946 Pat. (Rul.) 177=A.I.R. 1946 1 ?t the trial. Hence, if from a perusal of the 
Pat. 298. j Judgment of the lower appellate Court, the Chief 

-S. 100 —Finding of fact — Interference. \ ( ~' our * is satisfied that all the relevant material 

Where the lower Appellate Court fails to was considered, though specific reference in de- 
consider in a proper judicial manner a material tai * 1S n .°t n?ade to every piece of evidence on the 
piece of evidence, and applies to the case a stand- 1 record it will not be right to interfere with the 
ard of proof different from, and higher than, that 1 the lower appellate Court on a ques- 

applicable under the Evidence Act, the High * act - J •) Shko Kumar Singh 

Court in second appeal will not accept its findings v% Mahraj Singh. 21 Luck. 279=223 I.C. 524 
of fact as final and will interfere. {Davis, C.J. ~946 Oudh (Rul.) 169=1945 O.A. (C.C.) 263 
and Thadani, J.) Mt. Razkt v. Muhib Dur — J™ A.L.W. (C.C.) 366=1945 O.W N 401 
Mahomed. I.L.R. (1946) Kar. 246=A.I.R. ! = 1945 A.W.R. (C.C.) 263=A.I.R. 1946 Oudh 
1947 Sind 102=231 I.C. 413. 72 • ■ 

—- S .: 10 Finding of fact-interference- | ——S. 100 —Finding of fact-Interference- 

All available evidence not considered. i Mistake as to meaning of document 

It js firmly established that a finding of fact to j A second appeal does not lie because some 
be binding on a Court of second appeal must be portion of the evidence is contained in a docu- 
a judicial decision reached on the consideration of ment and the first appellate Court has made a 
the whole of the evidence. Where it appears mistake as to its meaning. 11 Lah. 199, ref. to. 
that all the evidence available is not considered, 1 {Harnam Singh' and Falshaw, JJ.) ’ Daulat 
the High Court will and should interfere in • Singh v. Hazara Singh. 51 P.L.R. 401= 
second appeal. {Bhandari and Harnam Singh, ! A.I.R. 1950 E.P. 90. 

JJ.) Kishan Singh v . Taru. 51 P.L.R. 70= j -Ss. 100 and 107 —Finding of fact—Inter- 

A.I.R. 1949 E.P. 342=4 D.L.R. (Simla) 245. ! ference—Powers of appellate Court. 

-S. 100 —Finding of fact—Interference— | . cases where evidence produced by the parlies 

Failure of lower Court to appreciate real issues 1S fairly balanced, an appellate Court would be 
involved. * , reluctant to disturb a finding of fact arrived at 

If there was any failure of the Court below to by the trial Court. It is open to an appellate 
appreciate the real issues involved, the finding Court to come to its own finding on fact if it 
of fact is not conclusive in second appeal. 70 j finds the evidence produced by one side is 
I.A. 225, rel. on. {Kidwai, J.) Bhagwan I stronger than that produced by the other and 
Datt v. Bhawani Shankar. A.I.R. 1949! when that finding is not vitiated by any error 
Oudh 87. 9^ ^ aw *. the second appellate Court will not inter- 

-— • —S. 100 —Finding of fact — Interference — * ere with it. {Oak, J.C.) Te.ta v. Choga. A. 
Finding on question whether contract was caused I LR. 1950 Ajmer 50. 

to be made under undue influence. -S. 100 —Findings of fact — Interference — 

Ordinarily, a finding of the lower appellate I Power of High Court. 

Court on the question whether a contract was It is settled law that in view-of S. 100, C. P. 
caused to be made under undue influence is a find- Code, a High Court has no power in second ap¬ 
ing of fact which is binding in second appeal. But peal to question findings of fact reached by the 




the evidence on a vital matter and has been reached 
by adopting a procedure which has resulted in an 
erroneous finding, it is vitiated and is not binding 
i n second appeal. {Sen, J .) Mohanlal 1a- 
cannath v . Kashiram Gokul. I.L R nQ50Y 
Nag. 105=A.I.R. 1950 Nag. 71=1950 N.L.J. 

———S 100— Finding of fact—Interference- 
binding that transaction by guardian is an act of 
good management. J 

A finding as to whether a particular transaction 
by a guardian is or is not an act of good manage¬ 
ment is a finding of fact which cannot be contest¬ 
ed in second appeal. {Bhandari, /.) Nathu z/ 
Shankar. 5 D.L.R. (Simla) 209. 

———-S. 100—Finding of fact—Interference— 
agli Courte powr. [See Q.D. 1941-1945, Vol. 

I, Col. 940 .] SUNDERBATI ICUEU V. SUKHDEO 

! 194 N 6 G Pat. 120 • 186=12 B ' R ' 696=A I R ' 
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first appellate Court which there was evidence 
to support. The High Court will be exceeding its 
powers under this section if it differs from the 
view taken by the lower appellate Court upon 
appreciation of oral evidence. {Sir John Beau- 

wont.) Misri Lal Nayak v. Mr. Surji. 1950 
A L J 113=63 LAV. 184 — 1950 A.W.R. 211 
—54 c W N. 508=52 Bom.L.R. 477=31 P.L. 
T. 1=A. 1.R. 1950 P.C. 2S=( 195.0) 1 M.L.J. 

294 (P.C.). 


_ S. 100 —Finding of fact—Question of 

benami —Interference in second appeal. 

It is no doubt open to the High Court in 
second appeal to see how far the Courts below 
have considered the question whether the ingre¬ 
dients required to be established in a case oi 
benami have been established. But if on the 
findings of the Court of fact the necessary ele¬ 
ments are found to have been established for 
supporting the benami character of a transaction, 
the High Court in second appeal win not inter¬ 
fere with the conclusion. 23 C.W.N. 3-1; o 

P.L.W. 339; 19 P.L.l. 570; 23 P.L.T. 364, 

ref. (. Narayan , J.) Sirikishun Singh v. 
Jaimangal. A.I.R. 1950 Pat. 541. 


_s 100 — Finding of fact—“Misconduct”— 

Railways Act, S. 72—Risk note Forms A and 

B Finding of no misconduct—Interference tn 

second appeal— Finding neither unreasonable, il¬ 
legal nor unsupplied by evidence. 

A finding that there was no misconduct on the 
part of a railway company within the meaning of 
the term used in Risk Notes A and B, under S. 
72 Railways Act, cannot be interfered with m 
second appeal, when it is neither unreasonable nor 
unsupported by evidence, and when there is no¬ 
thing illegal about the same. . 

Obiter • In the circumstances no misconduct 

made out. (Meredith. J .) Ishwari Prasai. 
Mahton v. Dominion of India. 4 D.L.K. 


(Pat.) 221. 

_S. 100— Finding of fact—Nature of ten¬ 
ancy—Question as to. 

The question whether a tenancy is permanent 
or precarious is not in itself a question of fact, 
but is a mixed question of law and fact. (Das 
and Ayyar, JJ .) Raja Brajasunder Deb v. 
Giridhari Rehara. 13 Cut.L.l. 66=29 P.L. 

T. 81. , , 

_ S. 100— Finding of fact—Acghgcna — 

Suit for compensation for loss and non-delivery 
of goods consigned—Finding as to negligence- 
interference . 

The question of negligence on the part of a 
Railway Company in a suit for compensation for 
loss and non-delivery of goods consigned is not 
purely one of fact; and the High Court in second 
appeal can examine the matter to find out whe¬ 
ther the conclusion of the lower Court is correct. 
(Manohar Fall and Mukharii, JJ .) Phulchand 
v . Governor-General of India in Council. 29 

P.L.T. 76=A.I.R. 1949 Pat. 110=3 D.L.R. 
(Pat.) 53. . 

_ S. 100— Finding of fact—Question as to 

abandonment by tenant—Finding on If conclu¬ 
sive. 


C. P. CODE (1908), S. 100. 

The question whether a ryot or a tenant has 
abandoned his holding or not is not a pure ques¬ 
tion of fact, but a mixed question of fact and 
law; and a finding of the lower Court on such a 
question is not therefore final in second appeal. 
(1936) A.L.J. 569; A.I.R. 1939 All. 392; A. 

I. R. 1943 All. 241, rel. ( Muslaq Ahmad, J.) 
Mt. Kirpa Devi v. Shri Ra\j. 4 D.L.R. (All.) 
245=1950 A.W.R. 216. 

-S. 100 —Finding of fact—Question as to 

inquiry by transferee into title of transferor — 
Application of S. 41, Transfer of Property Act 
—Power of High Court in second appeal to go 
into question. 

The question whether a particular section of 
an Act applies to the facts as found or not is a 
question of law. The question whether a trans¬ 
feree did or did not do anv act to ascertain the 

• 

power of the transferor, so as to avail himself 
of the benefit of S. 41, Transfer of Property Act, 
is one of fact, but whether from that finding it 
can be said that reasonable and sufficient in¬ 
quiry was made by the transferee so as to at¬ 
tract the application of S. 41 is a question of 
law. It is therefore open to the High Court in 
second appeal to accept the finding of the lower 
appellate Court as to what the transferee did to 
inquire into the title of the transferor and then 
proceed to see whether that inquiry was suffi¬ 
cient to attract the application of S. 41. ( Lokur, 

J. ) Khushal Chand Bhag Chand v. Trimbak. 
I.L.R. (1946) Bom. 984=229 I.C. 227=1947 
Bom. (Rul. ) 162=A.I.R. 1947 Bom. 49=48 
Bom.L.R. 586. 

-S. 100 —Finding of fact—Question whe¬ 
ther a tenant represents the whole body of tenants 
in rent reduction proceedings. 

The question whether in rent reduction pro¬ 
ceedings a tenant represented the whole body of 
tenants is rather a mixed question of fact and 
law and it cannot be said to be one which is 
purely of fact. (Sinlia and Mukharji, JJ.) 
Basdeo Narain v. Karu Mahton. 26 Pat. 592 
=A.I.R. 1948 Pat. 153. 

-S. 100 —Finding of fact—Point of limita¬ 
tion—Finding that cause of action arose at parti • 
ctilar time and that suit is within time — Inter¬ 
ference. 

A finding in a suit for ejectment on the ground 
of misuse of the land, that the land had been 
transformed from agricultural land into a bhikd 
at a particular time and that the suit having been 
brought within two years of that date, is within 
time, is one of fact which cannot be interfered 
with in second appeal. (Hindiey, J.) AsrabuddiN 
v. Abul Fazal. 225 I.C. 337= A.I.R. 1947 Cal. 
139. 

-S. 100 —binding of fact — Reasonable and 

probable cause. 

In an action for malicious prosecution, the exis¬ 
tence or otherwise of a reasonable and probable 
cause or of malice is a question of fact. The 
High Court in second appeal is bound by the 
concurrent findings of fact arrived at by the 
Courts below, unless they are vitiated by an error 
of law or procedure. (Sen, J.) Sheikh Mehtab 
v. Balaji. I.L.R. (1946) Nag. 358=1946 Nag. 
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(Rul.) 44=221 I.C. 666=1946 N.L.J. 113=A. 
I.R. 1946 Nag. 46. * 

-S. 100— Finding of fact— Reasonable and 

probable cause for prosecution based on a mis¬ 
conception of law—Finding of—If binding in 
second appeal. See Torts — Malicious Prosecu¬ 
tion. I.L.R. (1945) All. 685. 

-S. 100 —Finding of fact—Reasonable and 

probable cause—Existence of Finding on—If con¬ 
clusive-interference by High CourG-Grounds 
for. 

It cannot be laid as an absolute rule that the 
question whether there was or was not reasonable 
action in a case of malicions abuse of process (or 
malicious prosecution) is a pure question of fact 
which is concluded by the finding of the lower 
appellate Court. It may be said that if the final 
Court of fact has come to a conclusion in (he 
matter on following correct principles and on 
proper evidence, the High Court will not reopen 
the question and impose its own standard of the 
valuation of the evidence. But if the lower ap¬ 
pellate Court does not follow the correct princi¬ 
ples but relies upon evidence which is not proper 
and yet arrives at a finding of fact, such a find¬ 
ing, involving as it does, not merely a conclusion 
of fact but also an error of law, is not immune 
from examination in second appeal. Further, 
while it is a question of fact what the cause of a 
certain course of action was, whether the cause 
was reasonable is hardly a. question of fact. 

(Phani Bhusan Chakravarti, J.) Jagadananda 
Das v. Narendra Nath. 3 D.L.R. (Cal.) 37. 

-S. 100 —Finding of fact—Reasoning for — 

If can be considered. 

It is neither necessary nor proper for the High 
Court in second appeal to consider whether the 
reasoning for a finding of fact is acceptable. It 
is necessary only to see whether the proper legal 
principles have been applied. (Das Gupta, J.') 
Kalipada Mondal v. Kali Charan Mondal. 
A.I.R. 1949 Cal. 204. 

-S. 100— Finding of fact — Record of 

Rights — Construction—Inference of status of 
tenant from entry in Record—If one of fact or 
aw—Finality in second appeal. 

An inference as to the status of a tenant drawn 
from the entries in the Record of Rights is an 
inference of fact, and, even if there be an error 
in the interpretation of a portion of the record, 
there is no error of law which vitiates the finding 
so as to make it assailable in second appeal. 45 
C.W.N. 654, ref. (Agarwala, CJ.) Parsadi 
Dusadh v. Md. Ataq. A.I.R. 1950 Pat. 252. 


Gunda Ram. 49 P.L.R. 74 =A.I.R. 1947 Lah. 

I 9 

--S. 100 —Finding of fact—Whether clause 

in contract is an arbitration agreement or only 
agreement to refer to valuer or assessor. 

The question whether a clause in a contract is 
an agreement to refer to arbitration falling with¬ 
in S. 2 of the Arbitration Act or is merely an 
agreement to refer the matter to a valuer or 
assessor for his opinion, is a question of fact 
to be determined on the true construction of the 
terms of the clause and the words used by the 
Partus therein. (Abdul Rashid, Ag. C. J. and 
Abdur Rahman , J.) Governor-General in Coun¬ 
cil v. Simla Banking and Industrial Co. Lid 

“j 1 : 0 ' 444=1546 Lah. (Rul.; 460=A.I.I<! 
1947 Lah. 215. 

—-s. 100— Finding of fact—Whether person 

is interested in tenure—Finding on — Finality. 

The. question whether a person has an interest 
or is interested in a tenure is essentially a ques¬ 
tion of fact, and the finding thereon cannot be 
impeached in second appeal, unless there is an 
utter absence of evidence on the point. ( Rama - 
swamy and Narayan, JJ.) Surf.ndra Nath v 
Dicambar Pathak. A.I.R. 1950 Pat. 391. 

“-S. 100— I nterf erence—Grounds—Discre¬ 

tion exercised by lower Court in the matter of 
relief against forfeiture of tenancy—Principles. 

Relief against forfeiture incurred bv a tenant 
is an equitable relief in the discretion of'the Court* 
where both the lower Courts have exercised the 
discretion against the tenant, the High Court will 
not in second appeal ordinarily interfere with the 
exercise of such discretion unless it is satisfied 
that the discretion was not judicially exercised or 
was exercised without proper materials. (Chagla, 

C .J and Gajendragadkar , /. > Namdeo Lottman 
v Nasmadabai I.L.R. ( 1949 ) Bom. 883=4 

afc£.i®r& J0teA - I - R - KS0 B ""- I23 = 

in***» S1 * t , hng '’ n appeal is not justified 

has d not dl h g the - SeC f nd . aPPCaI °" a P° int wh >ch 
has not been raised at any stasre bv the rarf.Vc 

and which is taken by him suo motu. ( Leach C 

J. and Lakshmana Rao, J.) Ruorappa Ch’ktt’t 

m ,o R / IS A AM T r Naidu ‘ 60 L - W - 217=1947 M W 
M'.L J^S 1947 Mad - 360 a) = C1947) l 

———S. 100— Mixed question of fact md law— 
PeTatTcou/t. custom ~ J of second a P - 


-S. 100 —Finding of fact—Record of rights 

—Presumption of correctness of entry wrongly 
raised—Finding based on—Finality—Interference. 
See Bihar Tenancy Act, Ss. 103-B (3) and 

107 (2). A.I.R. 1950 Pat. 293. 

--S. 100 —Finding of fact—Time if essence 

of contract — Interference. 

Although ordinarily a finding as to whether 
time was of the essence of the contract is a 
finding of fact, such a finding can be set aside 
in # second appeal if it is contrary to the general 
principles of law. (Bhandari, J.) Kamun v. 

Q. D.—59 


Mixed questions of law and fact are open to 
reconsideration in second appeal by a third Court, 
and the soundness of the conclusion in law from 
proved facts can also be examined. Whenever the 
existence, of a custom is in dispute the resulting 
ecision is partly one of fact and partly one of 
law. Whether a particular piece of evidence is 
reliable or not is a matter essentially for the Court 
determining facts. A law-point arises when, tak¬ 
ing all the facts together, a legal custom has to be 
inferred. Whether the custom satisfies the test 
of reasonableness and the question whether it is 
exercised as of right are questions of law. Also 
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the general question whether from the proved 
facts in the case a valid legal custom can be in¬ 
ferred is a question of law. 19 C. 253 (P.C.) ; 
46 C. 189 (P.C.) ; 20 C. 93; 40 M. 709 (P.C.) ; 
51 C.W.N. 179; 54 A. 6; A.I.R. 1947 M. 71 
and A.I.R. 1948 Pat. 425, referred to. ( Hidaya - 
tallah , /.) Punabai v. Ramrao Balasahf.b. 
I.L.R. (1950) Nag. 128=A.I.R. 1950 Nag. 
54=1950 N.L.J. 636. 

-S. 100 —Mixed question of law and fact 

—Proof of Custom—Question as to—High 
Court’s powers in second appeal to go into evi¬ 
dence—Extent of. 

A question involving the proof of custom is a 
mixed question of law and fact, and therefore the 
High Court in appeal will go into the evidence 
regarding the custom, though keeping in mind 
that the question of credibility of the evidence is 
one for the Courts below. (Das and Nara- 
simham, JJ.) Maheswar Naik v. Sailendra 
Narayan Bhanj Deo. I.L.R. (1949) Cut. 312. 

-S. 100 —Mixed question of law and fact 

—Question if disputed area is cremation ground 
—Inference of dedication or lost grant from 
facts. 

The question whether the disputed land is a 
Sarbasadharan cremation ground, is essentially a 
mixed question of law and fact. The conclusion 
of the Court that there had been a dedication or 
lost grant of the disputed area for the purposes 
claimed, must more properly be regarded as a 
proposition of law derived from facts found than 
as a finding of fact itself. 19 I.A. 228 and 45 
I.A. 183, referred to. (Lord Radcliffc.) Lak- 
shmideiajr Mirsa v. Ramgalal. 76 I.A. 271=63 
L.W. 1=29 (Pat.) 1=A.I.R. 1950 P.C. 56= 
16 Cut.L.T. 1=1950 A.L.J. 318=1950 A.W. 
R. 308=52 Bom.L.R. 458=54 C.W.N. 143= 
(1950) 1 M.L.J. 100 (P.C.). 

-S. 100 —Mixed question of fact and law — 

Question if Hindu family is joint. 

Where in considering the question whether a 
Hindu family is joint or separate the appellate 
court has fallen into an error in the proper ap¬ 
preciation of some of the material documentary 
evidence in the case as well as in regard to the legal 
effect of certain important pieces of evidence and 
proved facts, its finding is open to reconsidera¬ 
tion by the High Court in second appeal, as 
there are mixed questions of fact and law. 

( Fazl Alt, C.J. and Pande. J .) Ramjhari 
Kuer v. Devanand Singh. 222 I.C. 604= 
12 B.R. 298=1946 Pat. (Rul.) 119=A.I.R. 
1946 Pat. 278. 

.— S . 100 —New plea—Adminissibility of 

document—Objection on ground of non-registra¬ 
tion. 

An appellant in second appeal is not debarred 
from raising an objection to the admissibility of a 
document on the ground of its non-registration al¬ 
though no such objection was taken at any earlier 
stage of the proceedings. ( Sharpe , J.) Sug\n- 
Mal Chorari v. Prokash Gohinda Majumdar. 
82 C.L.J. 183. 

•-S. 100— New plea—Mixed question of law 

and fact—Question if acts of defendant constitute 
trespass or dispossession of plaintiff . 


C. P. CODE (1908), S. 100. 

The question whether the acts complained of by 
the plaintiff constituted isolated acts of trespass by 
the defendant or dispossession of the plaintiff, is 
a mixed question of law and fact and it cannot be 
decided without fresh evidence. The appellant 
cannot, therefore, be allowed to raise this mixed 
question of law and fact for the first time in second 
appeal. ( Mookerjee and Lahiri, JJ.) Shaikh 
Mongal v. Pure Dishargarh Colliery Co. A.I. 

R. 1950 Cal. 328. 

-S. 100— New plea—Neiv question of fact 

— Permissibility. 

An argument which raises a new question of 
fact never pleaded before on considered by the 
lower Courts cannot be allowed to be raised in 
second appeal for the first time. ( Madeley, J.) 
Mumtaz Husain v. Manzoor Ali. 21 Luck. 248 
=223 I.C. 607=1946 Oudh (Rul.) 174=1945 O. 
A. (C.C.) 272=1945 A.W.R. (C.C.) 272= 
1945 A.L.W. (C.C.) 364=1945 O.W.N. (C. 
C.) 399. 

—-S. 100—New plea—Plea based on S. 53-A, 

T. P. Act—If open in second appeal for first 

time. T. P. Act, S. 53-A. 30 P.L.T. 388. 

-S. 100— New plea — Plea not raised in 

Courts below—Facts on record making out plea 
—Duty of Court to allow plea to be raised. 

If the facts on record are sufficient to make out 
a plea, raised for the 1st time in second appeal, it 
cannot be ignored simply because that plea was 
not raised in the Courts below or that it did 
not strike counsel in the Courts below. ( Mehr 
Chatid Mahajan and Teja Singh, JJ.) Par- 
shotam Das v. Municipal Committee, Batala. 

4 D.L.R. (Simla) 174=A.I.R. 1949 E. P. 301 
=51 P.L.R. 44. 

-S.^100— Neiv pica—Pica of limitation not 

pressed in first appellate Court--If can be raised 
in second appeal. 

A point of limitation taken but not pressed, be¬ 
fore the lower appellate Court, cannot be raised 
in second appeal when no materials were placed 
before the lower Court in support of the plea of 
limitation. (Meredith and Ray, JJ.) Darsan 
Singh v. Baldeo Das. 25 Pat. 145=1946 Pat. 
(Rul.) 171=223 I.C. 251=12 B.R. 361=A.I. 
R. 1946 Pat. 365. 

S. 100— New plea—Plea of res judicata 
not taken in grounds of appeal—If open. 

A plea of res judicata which has not been put 
forward in the memorandum of appeal should not 
be allowed to be taken in the course of the hear¬ 
ing. ( Bcevor , J.) Banchhanidhi Kab v. 
Udekar Saiiu. 14 Cut.L.T. 51=A.I.R. 194* 
Pat. 214. 

-- S - l 00 —New plea—Plea that suit is bad 

for non-registration of firm under S. 69, Partner¬ 
ship Act—If open at hearing of second appeal. 
ISee Q.D. 1941-1945, Vol. I, Col. 939.] 
Mahomed Ali v. Karji Kondho Rayaguru. 
18 R.P. 170. 

S. 100— New pica—Point of law going 
to root of case—Permissibility at argument stage 
in second appeal. 

A pure point of law which goes to the root 
ol the whole case may be permitted to be raisedv 
even at the stage of arguments in second appeaL 
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( Jahagirdar, J.) Sumati V. Kirtikar v. An- 
ant Balkrishna. 5 D.L.R. (Bom.) 25. 
-S. 100 —New point—Question of inadmis¬ 
sibility of document—Question of law. 

The question of the inadmissibility of docu¬ 
ments being a question of law can be allowed 
to be raised in second for the first time. (Manohar 
Lai, J.) Pradip Singh v. Ambika Singh. A. 
I.R. 1948 Pat. 185. 

-S. 100—New plea—Question of law—-Bar 

under Art. 35 (11), Provincial Small Cause 

Courts Act—If question of pure law—Plea in 
second appeal for first time—Competency. See 

Appeal—New plea. A.I.R. 1950 Pat. 284. 

__S. 100 —-New plea—Question or law — 

Legal effect of proved facts. 

The legal effect of proved facts is a question 
of law and may be raised and considered even in 
second appeal. (Reuben and Narayan , JO 
Sailajananda Pandey v. Lakhichand Sao. 30 
P.L.T. 388. 

-S. 100—New plea—Question of law not 

raised in pleading —If can be raised in second ap¬ 
peal. [See Q.D. 1941-1945, Vol. I, Col. 940.] 
Ramachandra Prabhu v. Mahadevi. 222 I.C. 
646=1946 Mad. (Rul.) 99=A.I.R. 1946 Mad. 
57. 

-S. 100 —Question of fact—Question whe¬ 
ther sale in favour of plaintiff was real or nomi¬ 
nal—Concurrent findings in lower Courts—Inter¬ 
ference. 

The question whether the sale by the original 
owner in favour of the plaintiff’s father was real 
and operative or nominal and fraudulent is in root 
analysis a question of fact and a concurrent find¬ 
ing of the Courts below will not be interfered with 
in second appeal unless the conclusion is so far 
vitiated by material error as to merit reversal or 
reconsideration. (Raghava R.ao, /.) Satyam v. 

Venkataswami. 62 L.W. 256=A.I.R. 1949 

Mad. 689= (1949) 1 M.L.J. 434. 

_S. 100 —Question of law—Construction of 

documents and inference drawn from contents 
thereof—Interference in second appeal. 

Where the lower appellate Court has come to a 
conclusion on a construction and perusal of the 
document and the proper inference to. be drawn 
from the contents thereof, it is a question of law, 
and the High Court, in second appeal, can consider 
whether the conclusion arrived at by the lower 
appellate Court is correct. ( Kania, Ag C. J. and 
Gaiendragadkar, J.) Prabhatsang Vaghela v. 
Bhagwatsang Jhala. 226 I.C. 199- i946 Bom. 
(Rul.) 286=48 Bom.L.R. 185=A.I.R. 1946 

Bom. 454. . _ . . . 

_.S. 100 —Questions of law—Decision that 

there is no evidence to support finding. 

The decision that there is no evidence to support 
a finding or that a legal inference drawn from 
proved facts is wrong is one of law and not of 

fact. 46 C. 189 (P.C.), 47 C. 107 (V.C.), 17 
C 875 (P.C.) and 41 C. 972, rel. on. ( Hxdaya- 
full ah J ) Mohammad Dawoodkhan v. Ban- 

bi. I.L.R. (1949) Nag. 862=A.I.R, 1950 Nag. 
127=1950 N.L.J. 163. 

_s. 100 —Question of law—Erroneous in¬ 
ference from proved facts . 


C. P. CODE (1908), S. 100. 

When an erroneous inference has been drawn 
from proved facts, the matter can be reconsidered 
in second appeal. ( Grille, C.J. and Hidayatullah, 
J.) Rishab Kumar v. Singhai Motilal. I.L. 
R. (1948) Nag. 299=A.I.R. 1<M9 Nag. 21= 
1948 N.L.J. 316. 

-S. 100—Question of law—Existence of 

reasonableness of Custom. See C.P Code S 
100— Custom. 51 C.W.N. 179. 

■S. 100—Question of law—Finding that 


- I 3 ~ — 

grant was not of whole village—Not one of fact 
—Inference drawn from entries in registers is a 

question of law. See Mad. Est. Land Act, S. 
3 (2) (d), Expl. I. (1947) 2 M.L.J. 289. 

S. 100 —Question of law—Inference from 

facts. 

An erroneous inference drawn from a proved 
fact justifies interference in second appeal. 
(Ram Labhaya, J.) Thirai Doloi v. Singhes- 
war. I.L.R. (1950) 2 Assam 137=A.I.R. 1950 
Assam 216. 

•S. 100 —Question of law—Interference 


from findings. 

The proper inference to be drown from the 
findings arrived at by the lower appellate Court 
in respect of the disruption of. the.joint status of 
a family, is a question of law and can be consider¬ 
ed in a second appeal. ( Waliullah, J.) Raghbiri 
V. Lakhpat Singh. 221 I.C. 607=1946 A. 
(Rul.) 93=1946 A.W.R. (H.C.) 158 (2) = 
A.I.R. 1946 All. 118. 

-S. 100 —Question of law—Inference from 

proved facts—Partition among members of family 
-Documentary evidence consistent with partition 
-Finding of lower Court—Interference in second 
appeal. 

Two brothers who were at one time joint 
settled down in different villages and they were 
each of them enjoying in his village the potter 
service inam lands and rendering service pertain¬ 
ing to that office. It was shown that taxes were 
paid separately by each branch in respect of the 
properties in the respective village and one did 
not pay taxes for the lands in the other’s village. 
There was, further, separate cultivation of the 
property and separate enjoyment. Water appli¬ 
cations were made by the defendant in his own 
name and orders were issued to him. Similarly, 
land encroachment notices were served upon the 
defendant in his own name. The defendant also 
dealt with the properties as belonging to him 
individually by mortgaging it on several occasions. 

Held , that the cumulative effect of the docu¬ 
ments and the evidence was that the parties had 
become divided and that the property in the hands 
of the. defendant was his separate property and 
not joint family property in which the plaintiff 

who belonged 16 the other branch could claim a 
share. 

When the question of drawing a legal infe¬ 
rence. from an appraisement of the facts arises, the 
case involves a question of law on which the High 
Court in second appeal can finally decide. ( Yahya 
Ali, 7.) Papayya v. Suryanarayan . 60 L.W. 

88=1947 M.W.N. 95=A.LR. 1947 Mad. 426= 
(1947) 1 M.L.J. 79. 
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_s. 100—Question of law—Interference— 

Duty of High Court. [.See Q.D. 1941-1945, Vol. 

I Col. 943.] Hari Singh v. Narain Das. 222 
i’.C. 301=1946 Lah. (Rul.) 179. 

_S. 100 —Question of law or fact — Inter¬ 
pretation of Record of Rights . 

Where the Record of Rights is relied on by 
both the Courts below a$ the only evidence of the 
status of the defendants and the parties also relied 
on them as an instrument of title, the interpreta¬ 
tion of the Record of Rights is a question of law 
and it can be gone into in second appeal. 40 
C.W.N. 449 (P.C.), foil. (Amiruddin Ahmad, 
j.) Manindra Nath v. Md. Janealam Sadagar 
1 D.R. 32. 

-S. 100 —Question of law—Interpretation 

of khasra. 

In cases in which the only document of title 
is the khasra, recording the incidents of a tenure, 
it is the khasra which would serve the purpose of 
a deed of title the interpretation of which would 
necessarily be a question of law. 1936 P.C. 83, rel. 
on. (Mushtaq Ahmad, J.) Changa v . Bhag- 
wan Dei. A.I.R. 1949 All. 493=1949 A.W.R. 
496=1950 A.L.J. 21. 

-S. 100 —Question of law—Lower Court 

wrongly entertaining appeal which does not lie — 
Second appeal. 

Obiter : Where a subordinate Court wrongly 
entertains an appeal when it has no jurisdiction to 
do so, a second appeal lies against that Court s 
order. 9 Pat. 685; 5 P.L.J. 97; 7 P.L.T. 264; j 
17 P.L.T. 815, ref. (Reuben, J .) Baidya Nath 
Banerji v. Himangsu Bala Bose. A.I.R. 1950 


C. P. CODE (1908), S. 102. 

current findings of fact by both the lower Courts. 

( Das and Narasimham, JJ.) BrajAraj Rama- 

nuj Das v. Ajiman Nisa Bibi. I.L.R. (1949) 
Cut. 465=A.I.R. 1950 Orissa 19. 

-§ 100— Question of law—Sufficient cause — 

Limitation Act, S. 5. 

The inference drawn by a Court as to whether 
certain facts found by it to have been established 
amount to “sufficient cause” or not under S. 5 
of the Limitation Act, is one of law and not one 
of fact, and can, therefore, be assailed in second 
appeal. ( Abdur Rahman, J •) Arura v . Karam 
Din. 225 I.C. 291=48 P.L.R. 325=A.I.R. 1947 
Lah. 76. 

-S. 100— Question of law — Suit for pre¬ 
emption—Acquiescence of plaintiff in sale*—Infer¬ 
ence from facts and circumstances. 

In a suit for pre-emption, the question of acqui¬ 
escence of the plaintiff in the sale giving rise to 
the right of pre-emption is not purely one of fact* 
if such acquiescence has to be inferred from a 
combination of the facts and circumstances. It 
would be so if it could be decided solely on the 
allegation that the plaintiff positively end in set 
terms gave consent, but it is a question of law 
when the point is whether conduct of the party 
not amounting to direct consent, should be taken 
as waiver. 1916 Lah. 370, referred to. ( Ram Lab - 
haya, J.C .) Gopi Nath v . Nani> Kishore. A.I. 
R. 1949 Ajmer 2=4 D.L.R. (A. & M.) 73. 

-S. 100— Second appeal — Order of remand. 

A second appeal is competent from an order 
remanding a case for rehearing. ( Harries, C.J.) 
Raj Narayan Kundu v . Sheik Murad Ali. 


Pat. 90. 

-S. 100— Question of law—Negative finding 

on mistaken assumption of absence of evidence. 

If a negative conclusion is reached by the lower 
appellate Court on the mistaken assumption that 
there is no evidence and the conclusion is based 
solely on that fact, it is as mu:h an error of law 
as when a finding is reached with no evidence to 
support it. (Bose^J.) Modfl Industries, Day- 
albag v. Rambhan Narayan. I.L.R. (1946) 
Nag. 73=1946 N.L.J. 227=A.I.R. 1946 Nag. 
152. 

-S. 100 —Question of law — Question whe¬ 
ther family or tribe of non-Hindu origin is govern¬ 
ed by Hindu Law—Mixed question of law and 
fact. 

The question whether a family or tribe of non- 
Hindu origin has been so far hinduised as to at¬ 
tract the provisions of Hindu Law in matltrs ol 
inheritance and succession is a mixed question of 
law and fact. (Fast Ali, C.J. and Ray, J.) 
Chunka v. Bhabani. 24 Pat. 727=A.I.R. 
1946 Pat. 218. 

-S. 100 —Question of law—Presumption 

of Crown grant of ferry right from proved facts 
—Concurrent findings of fact—Power of High 
Court in second appeal. 

The question whether on the facts proved a 
(Crown) grant (of a right of ferry) may he pre¬ 
sumed in favour of a person to the exclusion of 
another and preventing the latter from setting up 
a rival ferry, is a question of law which can he 
gone into in second appeal, though there arc con- 


52 C.W.N. 671. 

# - S. 100— Second appeal — Right of — Exe¬ 

cution proceedings. 

A second appeal docs not lie in execution pro¬ 
ceedings if no second appeal would lie in the suit 
itself. 43 A. 403, foil. (Kapur. J.) Hari 
Kishen v. Amar Nath. 52 P.L.R. 13=5 D.L. 
R. (Simla) 161. 

-S. 100— Second appeal—Suit for damages 

for malicious prosecution—Question as to exis¬ 
tence of malice or absence of reasonable and pro¬ 
bable cause—Questions of fact. See Malicious 
prosecution. 1946 O.W.N. 330. 

-S. 102 — Applicability—Suit to recover 

money payable under award on arbitration—Se¬ 
cond appeal—Competency. See Prov. Small 
Cause Courts Act, Arts. 15 and 24. 4 D.L.R. 
(Pat.) 199. 

-S. 102 — Second appeal — Competency- 

Order passed in execution itt a suit of a small 
cause nature. 

A second appeal against an order passed in 
execution proceedings arising out of a suit of 
the nature of small causes is not enter- 
tainablc, though one appeal against such an order 
is permissible. I.L.R. 31 All. 1; A.I.R. 1938 
Bom. 534, rel. on. ( Ghulam Hasan , Kidwai 
and Chandiramani, JJ.) Janki Sahu Trust V. 
Ram Palat. 1950 A.L.T. 833=A T.R. 1950 A. 
580=5 D.L.R. (All.) 275 (F.B.). 

-S. 102— Second appeal —Suit for money 

below Rs.. 500—Small Cause nature—Second np- 
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^ 1 ~r,9? n ; p ^ ency - L See Q 1941-1945, Vol. I, 
945.] Rameshwar Mistri v. Babulal. 225 

I.C. 629=12^B. R. 640=A.I. R. 1949 Pat. 97. 

S. 102 Suit”—If includes execution pro¬ 

ceedings. 

The word ‘suit’ in S. 102, C.P. Code, covers 
proceeding in execution 's well. No second ap¬ 
peal, therefore, lies against an order passed in a 
proceeding in execution of a decree of a Small 
Cause Court which is transferred to the regular 
Side for execution, if the subject matter of the 
suit is under Rs.. 500 in value. (Bose, /.) Ram- 
bharose V . Pyarelal. I.L.R. (1946) Nag 26— 
f 3LC. 491=1946 Nag. (Rul.) ?30=1946 nT ] 
L.J. 14—A.I.R. 1946 Nag. 165. 

S. 102— “Suit”—Meaning of — Order in ex- 

• a A r ^ 
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r. “ ‘ -weunmy oj — uraer in ex¬ 
ecution arising out of suit of Small Cause nature 
—Second appeal. 

.* The expression “suit” in S. 102, C. P. Code, 
includes execution proceedings. Therefore if the 
suit is of the nature described in S. 102, no 
second appeal would lie from an order made in 
execution of the decree passed in such suit unless 
the value of the suit exceeded Rs.. 500. The 
test in such cases is not the nature of the pro¬ 
ceedings in execution, but the nature of the suit 
in which the decree sought to be executed wa* 
passed. ( Gajendragadkar, /.) Narmadabai 

Narayanshet v. Hidayatalli. 50 Bom L R 696 
=A.I.R. 1949 Bom. 115. , 

-S. 103— Issue of fact—Determination of 

—Power of High Court in second appeal. I 

The reliance by the lower appellate Court on 
the deposition of. a witness which is inadmissible | . 
in evidence and its failure to apply its mind to 
any part of the plaintiff's oral evidence contain¬ 
ing vital admission of the truth of the defen¬ 
dant's case. is an “omission” affecting the cor¬ 
rectness of its determination of the issue in ques¬ 
tion. These defects in its Judgment raise ques¬ 
tions of law, and they flow from his wrong and 
irregular approach to a question of fact arising 1 
between the parties. The High Court in such 
circumstances has power even in second appeal to 
determine under S. 103, C. P. Code, the issue 
of fact on a consideration of the entire materials 
on the record. ( Mushtaq Ahmad, /.) Changa 
v. Bhagwan Dei. A.I.R. 1949 All. 493=1949 
A.W.R. 496=1950 A.L.J. 21. 

S. 103— Powers of High Court—Failure 


receiver—If n J oraer removing 

receiver—If hes—Order removing receiver rnuhl 

». z\£ r ofZ°£r ,r " h 

* s “' S-ssyas 

?u° de \ n0 appeal wiIi Iie against an »?der 
Hence in the absence of any special proven in 

72- f ? r T a PP eaI against an order re- 

72; (1946) I.L.R. 25 Pat. 779; (1923 ) 46 M 

moving a receiver.no appeal would lie. 1931 AH 
0925 IL R ' 5 ^'r'l °Vio 278 1944 ’ foI 1 °wed.' 

2rir i ^ 19 a nd (1932) I L R 

60 Cal. 162, not followed. ' ,K * 

ordei ; removing a receiver would not be¬ 
an^ordiI- Pea ab ! e * ?iere r Iy beCanSC ifc is COU P ,ed Vvitli 
ch app01t }* in 8 fresh receivers. The order 

Should be considered as two distinct orders ° It 

Tas 11 no b L a h n t 0m o?' OUS if , tHe ■ €n '° Ved re «iver' who 
nas no right of appeal against the order of re- 

m°val would be entitled to appeal merely because 

at the same time the Court thought it necessarv 

to appomt other receivers to administer the estate 7 

a succe4sor cannot give ; 
fo ? 1 hic d \ s . mis . sed 1 receiver to canvass the grounds 

Ayyar rfT'nf- <Horw ‘IJ and Balak-rLshna 
yy \ ^Rayarappan Nayanar V. Mad- 

havx Amma 62 L w. 799=1949 M.W.N. 634 

-A.I.R. 1950 Mad. 212= (1949) 2 M.L.J. 


w. w —i uut/o vj iinjH —ruiiure 

of lower Court to determine material issues — 
Power to consider evidence and decide question of j 
fact in second appeal. 1 

The High Court under S. 103, C. P. Code, 
has the power to dispose of a second appeal on an 
issue, of fact, if the evidence on the record is 
sufficient for the disposal of the appeal, and the 
issue of fact has not been determined by the first 
appellate Court or it has been wrongly determined 
by such Court by reason of any irregularity, omis¬ 
sion, error or defect, such as is contemplated by S. 
*03 (1). Where material issues which are mixed 
questions of law and fact have not been determin¬ 
ed by the first appellate Court, the High Court 
m second appeal can, under S. 103, proceed to 
consider the evidence on the record and determine 
the issues itself. {Davis, C. /. and Thadani, J .) 


——-s_ 104 and O 40, R. 1 and 0. 43, R. 

r { ' s) — u ™ er removing a receiver—If appealable— 
General Clauses Act (X of 1897) S \6-Prac 

hce—Appellate Court—Disability of giving opinion 
°petent' tS ° f * * C£W<? wheil holdinf > appeal incom¬ 
es m n 4 p £b a r nst an order removinj? a receiver 

a rule i0 o n f ;l° f th ? General Clauses Act furnishes 
a nil e of interpretation and enacts that a power 

slfX 01 "^" 1 i ncIudes and im P ,ies w ithm it- 

f. L ta f P ov ”* of removal and whenever a Court 

matTcallv 6 ,'! . ? 3 .“ rtain a PPemtment auto- 

of re™ i 1 - g ts authon ‘y to exercise the power 
Tf n 7 la respect of the person appointed 
j] Order 40, rule I, Civil Procedure Code is 

Act th°en g it W fono eCti r 16 ° f tbe P eneraI Clauses 
an ’:v a Jt foI! 9 ws b 7 necessary implication that 

ambit of the ra0 r g 3 / eceiyer faI,s within the 
express^ * ..SSTm * ^ thereby becumes 

Order 43 Un ^. er -, t,le Provisions of 

53 c a i 4 iq ^ Civil Procedure Code. 

is incomnefenf 156 - 1 ]^ 6 j 0U . rt holds that an appeal 
its ooininn „„ 1 1 is desirable that it expresses 
C J Fnrl ., tbe ments of the case also. (Kama, 

Mahafan jf‘l’v atan,aH Saslri - and Merhchand 

i J -) Rayarappan Nayanar r-. Valia 

FC lin-^foco s 19 t 9 ^ ■ C • R • 667= A.I.R. 1950 
f.C. 140= (1950) S.C.J. 567 (F.C.). 

PctcncSLnIP (1 .) and 2 (2 )—Appeal—Com- 
'll ,D h ~° rde * acting memorandum of appeal 

noTfifed at COpieS ° f lh * iud9ment 
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An appeal to the High Court against the order 
of a District Judge rejecting the memorandum 
of appeals for failure on the part of the appellants 
to put in separate copies of the judgment in the 
different appeals is incompetent. ( Gopcndranath 1 
Das, J .) Johr'un Bibi v . Howrah Jute Mitxs 
Co. I.L.R. (1948) 2 Cal. 1=A.I.R. 1948 Cal. 
134. 

-S. 104 (2)—Order under O. 22, R. 10— 

Second appeal. See C. P. Code, O. 22, R. 10. 
1946 N.L.J. 499. 

-S. 105— Scope — Affecting the decision of 

the cose—Meaning of—Order setting aside dismis¬ 
sal for default—If can he challenged in appeal 
from final decree or order. 

Where^ the effect of an order is to prevent an 
inquiry into merits, such an order would come 
within the scope of S. 105, C. P. Cede, as 
affecting the case on merits, but where the order 
does not affect the decision of the case on merits, 
it would not come within the scope of S. 105. 
An order setting aside a dismissal for default 
only reopens an inquiry and does not affect the 
decision of the case, and cannot therefore be 
questioned in an appeal^ from the final decree in 
the suit or final order in the proceeding, (Ilor- 
will and Kotnan, //.) Venkatanarastmhau v. 
Nagoji Rao. 59 L.W. 139=1946 M.W.N. 121 
=A.I.R. 1946 Mad. 344=(1946) 1 M.L.J. 216. 

-S. 105 (1)— Remand, after setting aside 

ex parte decree—Appeal against decree after resto¬ 
ration—-Order of remand , if can he challenged . 

An order setting aslide an ex parte decree and 
remanding, a case cannot subsequently be ques¬ 
tioned under S. 105 (1), 'C. P. Code, in an ap¬ 
peal from the decree passed after restoration, as 
that order does not affect the decision of the case 
with reference to its merits. ( Prasad. J.M. //.) 

Ram Chandra v. Mankola. 1950 R.D. 4. 

-S. 107 — Disposal of appeal — Procedure — 

Vague order—Intention of the order to he imple¬ 
mented. 

Disposal of appeals is governed by the forms in 
S. 107, C. P. Code. Where an appellate order 
is vague but the intention is clear to remand the 
case, that intention has to be implemented. (Sul¬ 
tan Ahmad, S. J. M . and Singhal, M .) Dhan- 
dei Kuari v. Shyam Sunder. 1948 A.W.R 
(Rev.) 38. 

“- S. 107—Finding of fact—Interference- 

Powers of appellate Courts. ^ C. P. Code (V 

of 1908), Ss. 100 and 107. A.T.R. 1950 Ajmer 

OU» 

-- S. 107— Points to he put before itself by 

the appellate Court. 

On appeal a Court has to put before itself the 
material pleading, the real matter at controversy, 
the issues arising for decision, the issues arising 
again for decision on appeal and the evidence on 
them. ( Trivedi, J.C.) Ramji Mavji v. Valji 
Harji. A.I.R. 1950 Kut. 67. 

—. Ss. 109 and 115— Appeal to Privy Council 

—Order in revision by the High Court. 

As under S. 109, C. P. Code, an appeal to the 
Privy Council lies only from a decree or final 
order passed on appeal by a High Court or by any 
Court of appellate jurisdiction, such an appeal 


C. P. CODE (1908), S. 109. 

cannot lie against an order passed in revision by 
the High Court. Such an order cannot be said 
to be one “passed on appeal.” ( Misra and Wat¬ 
ford, JJ.) Rukmangal Prasad v. Mst. Durga. 
21 Luck. 43=222 I.C. 308=1946 Oudh (Rul.) 
59=194$ A.W.R. (C.C.) 4=1946 O.W.N. 
106=1946 A.L.W. (C.C.) 100=19,46 O.A. (C. 
C.) 4=A.I.R. 1946 Oudh. 101. 

-Ss. 109 and 110—Applicability—Declara¬ 
tion of decision under Bengal Money Lenders Act 
—Appeal to Federal Court—Competency. See 
Bengal Money Lenders Act, S. 38. 1949 F.L. 
J. 73 (F.C.). 

-S. 109 —Applicability to orders made in 

revision by the High Court—Decision of subordi¬ 
nate Court that loan is a “commercial loan'* with¬ 
in the meaning of the Bengal Money-Lenders 
Act — Interference oy High Court under S. 115, 
C. P. Code—Bengal Money-Lenders Act (X of 
1940), 5. 2 (4) and (22)— Commercial loan— 
Onus—Suit or proceeding Spending '*— Meaning 

°f . 

Orders passed in revision do not fall within 
S. 109 (a), C. P. Code. 

Sub-section (c) of S. 109 is clearlv wide enough 
to cover an appeal from an order made in 
Tevision. 

Although error in a decision of a Subordinate 
Court does not by itself involve that the Sub- 
, ordinate Court has acted illegally or with ma¬ 
terial irregularity so as to justify interference 
in'revision under sub-section (c). nevertheless if 
the erroneous decision results in the Subordinate 
Court exercising a jurisdiction not vested in it 
by law or failing~to“£xercise a jurisdiction so vest¬ 
ed, a case for revision arises under sub-section 

(а) or sub-section (b) and sub-section (c) cun 
be ignored. 

Where an application under sections 30 and 36 

(б) (a) (it) of the Bengal Money-Lenders Act, 
is dismissed by a Subordinate Court as it was of 
opinion that the loan in question was a “Commer¬ 
cial loan” within the meaning of the Act, it is open 
to the High Court to interfere in revision under 
sub-section (b) of S. 115, C. P. Code, with such 
an order where the High Court takes the *iew 
tha‘o the loan was not a “Commercial loan”. 

The question whether a loan is a “Commercial 
loan” has to be regarded from the point of view 
of the lender, and it has to be determined for 
what purpose the loan was advanced, the burden 
of proving that the loan was commercial one 
being on the lender. 

Where though a mortgage suit was filed long 
before 1st January, 1939, and possession in exe¬ 
cution also had been given before that date, the 
suit would be pending within the meaning of 
S. 2 (22) of the Bengal Money-Lenders Act, 
if the right to obtain a personal decree exists on 
1st January, 1939. (Sir John Beaumont.) JoY 

Citand Lal V. Kamalaksha Citaudhury. 76 I. 
A. 131=1949 A.L.T. 278=1949 M.W.N. 385= 
53 C.W.N. 562= A.I.R. 1949 (P.C.) 239=194? 
A.W.R. 308=51 Bom.L.R. 964=63 L.W. 6= 
(1949) 2 M.L.J. 6 (P.C.). 

-S. 109 —“Decree or final order”— Test- 

Interlocutory order in execution proceedings. 
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An order can be a “decree” only if it conclusively 
determines the rights of the parties and not when 
it merely determines an incidental question. An 
interlocutory order in the course of execution 
proceedings which decides, for instance, a point 
of law arising, interlocutory or otherwise, is not 
a decree. Judged in the light of this test, inter¬ 
locutory orders which decide merely that pleas 
of want of jurisdiction and limitation cannot be 
allowed to be taken up at a lat* stage and that 
the proclamation of sale was properly prepared, 
cannot be regarded as a “decree” within the mean¬ 
ing of the expression as used in S. 109 (<i), 
C. P. Code. Nor can such orders be regarded 
as a “final order” within the meaning of that 
section. The test to find out whether an order 
is a final one is not whether the point decided 
thereby is a cardinal one, bbut whether the rights 
of the. parties are finally disposed of. The 
orders in question do not finally dispose of the 
execution application which is a live application 
and still awaits decision. 1943 L. 140 (F.B.), 
appl. ( Ram Lall, C.J. and ShandaM, J.) Baricat 
Ram v. Bhagwan Singh. A.I.R. 1949 E. P. 
222 . 

-Ss. 109 and 110— Order under the Lunacy 

Act—Leave to appeal to Federal Court—If can 
he granted. 

An order under the Lunacy Act cannot affect 
directly or indirectly any claim to property and 
so the case of an order passed on an application 
under S. 63 of the Lunacy Act would not fall 
under the second part of S. 110 of ;he C. P. Code 
to justify leave to appeal to the Federal Court 
being granted. ( Malik , C.J. and Wall U/lah. 

J •) Rukmani Bai v. Joshi Ram Kishan. 1950 
A.W.R. 75=A.I.R. 1950 A. 242=1949 A.L.T. 
563. 

—-S. 109 (a)— Decree or final order “passed 

on appear—Order rejecting application for ad¬ 
mission of appeal or if necessary for extending 
time under S. 5, Limitation Act. 

An order of High Court rejecting an applica¬ 
tion for admission of an appeal, or, if found 
necessary, for extending the time for preferring 
the appeal under S. 5 of the Limitation Act, is 
neither a decree nor a final order ‘‘parsed on ap¬ 
pear*, and the High Court has therefore no juris¬ 
diction to grant leave to appeal under S. 109 (a), 
C. P. Code. 32 B. 108, foil.; 30 C. 679 rel. 
on; A.I.R. 1926 Pat. 102, A.I.R. 1917 Lah. 
448, and 4 R. 265, Not Foil. ( Mitter and Sharpe, 
JJ.) Purnendu Nath Tagore v. Kanailal 
Ghosh al. I.L.R. (1948) 2 Cal 202. 

-S. 109 (a) and (c)—“ Final order” — Mean¬ 
ing of—Leave to appeal against order dismissing 
as not maintainable on appeal against order re¬ 
moving a receiver—If can be granted. 

A final order as contemplated by S. 109 (a) 
of the C. P. Code must be one which affects final¬ 
ly the rights of parties. .An order removing or 
appointing a receiver, does not affect at all the 
rights of the parties; it is merely an order making 
provision for the due preservation of the estate 
during the pendency of the suit. As a general 
rule and in the absence of speciaj circumstances 
or some unusual occasion for its exercise, the 
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power of making interlocutory orders is one which 
is not a suitable subj ect for review by the 
Federal Court. The question whether one per¬ 
son or the other should be appointed as receiver 
camiot ordinarily be of any great practical im¬ 
portance. Accordingly an order dismissing as 
not maintainable an appeal against an order re¬ 
moving a receiver is not a fit one for the grant¬ 
ing of a certificate for appeal to the Federal 
Court. (Harunll and Balakrishna Ayyar JJ 
Rayarappa Nayanar v. Madhavi Amma" 1940 
M.W.N. 699=62 L.W. 792=A.I.R. 19S0Mad 

212=(1949) 2 M.L.J. 601. 

——-S. 109(a)— Final order—Order dismiss ini, 
appeal for default. 

An order dismissing an appeal for default is a 
final order within the meaning of S. 109 (a) 
C. P. Code. It has the effect of terminating 
the appeal. ( Wali Ullah and Bind Basni Prasad 
JJ.) Ganesh Prasad v. Mt. Makhna. AIR* 
1948 All. 375. ** 

S . 109. (a) “Final order”—Order in sum¬ 
mary _ restitution proceedings—Appeal to Privy 
Council—Competency. [See Q.D. 1941-1945 
Vol. I, Col.j Indo Swiss 'Trading Co. v . Ke- 
mendralalroy. 24 Pat. 614=228 I.C. 205=1947 

PfV (?*.) 89=13 B.R 156=1947 Comp. C. 
69=A.I.R. 1946 Pat. ill. 

——Ss. 109 (a) and (c) and 110— ‘Final 

order—Order of remand directing restoration of 
application for amendment of decree under S. 8 
of the U. P. Debt Redemption Act. [See Q. D. 
1941-1945, Vol. I, Col. 953.] Narain Das v. Ala 
uddin Khan. 1945 A.W.R. (H.C.) 347=1945 

A.L.J.^448=A.I.R. 1945 All. 401. 

“ 109 (a)— Order rejecting application 

for review—Appeal. [See Q.D. 1941-1945, Vol. I, 
Col. 954.] Dwarkadas Kedar Bux v. Gatanan. 

IX. 475=1946 Cal. (Rul.) 107=A.I.R. 
1946 Cal. 10. 

S • 199 (a) and (b)—“ Final order” — 

l est—Order refusing to appoint provisional liqui¬ 
dator . 

A “final order” within the meaning of S. 109 
(a) and (b), C. P. Code, is one deciding finally 
any question at issue in the cause of the rights 
of any of the parties. An order appointing or 
refusing to appoint a provisional liquidator does 
not decide the rights of the parties, although the 
decision, of that question will have an effect upon 
the liquidation proceedings. Such an order is not 
final but only an interlocutory order. 22 C 928 
applied 12 P. 723 and 55 C. 720 (P.C.)*, rel' 

on * ^^2 Lah. 592, Dist. ( Teja Singh 

and Khosla , JJ.) Jhabar Mal Chokhani v. 

Punjab Pictures, Ltd. A.I.R. 1949 E. P. 
Zol. 

“ " 199 (c)—Appeal to F.C. in case under 

Land Acquisition Act which may fall under S. 

109 (c)—Competency. See Land Acquisition 

Act (I of 1894), S. 54. (1949 ) 2 M.L.J. 556. 

——S. 109 (c)— Applicability—Money val%e of 
subject-matter ascertainable . 

S. 109 ( c ), C. P. Code, is not limited to 
cases where the money value of the subject- 
matter in dispute cannot be ascertained. It also 
applies cases where such money-value has been 
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definitely ascertained, but the case imolves a 
question of great general importance. (Abdul 
Rashid, C.JRam Lall, Ahdur Rahman, Maltajan 
and Cornelius, JJ .) Mt. Shankar v. Milkha 
Singh. I.L.R. (1947) Lah. 696=A.I.R. 1947 
Lah. 304 (F.B.) . 

-S. 109 (c)— Applicability — Orders in 


revision. 

Cl. ( c) of S. 109, C. P. Code applies to 
orders passed in revision as well as to orders 
passed in appeals. (Lai, J.M. I.) Har Prasad 
v. Mani Ram. 1948 A.W.R. (Rev.) 28G= 
1948 R.D. 406. 

-S. 109 (c)— Applicability—Right of per¬ 
sons to recover interim bonus from Insurance 

Company—Certificate of leave t'j appeal—If justi¬ 
fied. 

. The question whether certain persons were en¬ 
titled to recover interim bonus from- an Insurance 
Company is no doubt a matter of some public 
importance, but it is not of such great public im¬ 
portance as to Justify the grant of certificate of 
leave to appeal to the Privy Council under S. 
109 ( c ), C. P. Code. (Nagc.rkar, J.C .) Gulab 
Ray v. General Assurance Society, Ltd., Aj¬ 
mer. 3 D.L.R. (A.M.) 45. 

' "— S - 109 (c) —Certificate of fitness—IVhen 
to be granted—Substantial question of law—Suffi¬ 
ciency of. 

A case cannot be certified as a fit one for ap¬ 
peal under S. 109 (c), C. P. Code, on the mere 
ground that it raises a substantial question of law. 
It must involve a question of wide public impor¬ 
tance or great general importance, which cannot 
be reduced into actual terms of money. A ques- 
tion.as to the right of an endorsee of a railway 
receipt to maintain a suit against a railway for 
damages for loss is not one in respect of which 
leave to appeal can be granted under S. 109 (c). 

48 l■ A : 3 }> 5 2 I.A. 207, foil. 1940 All. 38, rel. 
Uihandan and Harnam Singh, JJ.) Go\t«ngr- 

General in Council v. Jallan & Sons, Ltd. 4 

D.L.R; (Simla) 248=A.I.R. 1949 E. P. 370. 

.... —Certificate of fitness under 

—When could be granted. 

. As f “se under S. 109 (r) of the Code 

is not restricted by the general conditions re¬ 
garding valuation, etc., a most exceptional case 
has to be made out before a case is certified to be 
a fit one for appeal to the King in Council under 
that provision of law. For a case to be so ceiti- 
tied, the matter involved must be of great general 
or of great private importance and must not be 
measurable in terms of money. 1948 R D 406 
and 1941 All. 211, ref. to. (Lai, J. M .' I.) 
Hanumant V. Suraj Prasad. 1949 R D 
143. 

-S. 109 (c )—fit case for appeal to P. C 

—Question as to the nature of a holding—Finding 
of fact. 

Where the only questionn for decision in a decla¬ 
ratory suit is whether the holding in question was 
ancestral or not, the finding arrived at is just a 
question of fact. It cannot be said that there 
is any law. point of special importance in such 
a case to justify leave being granted under S. 
109 ( c ) of the C. P. Code to appeal to the 
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Privy Council. (Sultan Ahmad, S.J.M.) Jagan- 
nath v. Kajicharan. 1948 A.W.R. (Rev.) 10. 

- S. 109 (c)— Fit case for granting leave 

to appeal—Case not considered even fit for ad¬ 
mission on rezhsional side. 

VVhere a case was not considered even fit for 
admission on the revisional side, and is dismissed' 
there is certainly no case fit for leave to appeal 
to the Privy Council or, in the alternative, to the 
Federal Court under S. 109 ( c ), C. P. Code. 
(Atma Charan, J.C.) Beni Gopal v. Sobhag 
Mal. 5 D.L.R. (A.M.) 40=A.I.R. 1950 Ajmer 
3U (2). 

-S. 109 (c)— Leave to appeal—Procedural 

defect acquiesced in. 

Where a party has not raised any objection to 
any procedural defect (if any), there is no reason 
to certify that case as a fit one to appeal under 
S. 109 ( c ) on the ground of that alleged defect. 

(Atmacharan, J.C.) Beni Gopal v. Damodar 
Das. 5 D.L.R. (A.M.) 41=A.I.R. 1950 Ajmer 
33. 

-S. 109 (c) and 100 — Leave to appeal to 

Federal Court—Substantial question of law — 
Meaning—Question of admissibility of a docu¬ 
ment by Courts below—Not a substantial question 
of law[. 

Every question of law is not substantial. 
“Substantial" in the context in which it is used' 
in S. 110 of the C. P. Code means substantial 
as between the parties and not .necessarily of 
general importance to tlie public; but it does not 
make it any the less essential, that the question 
should be substantial, that is to say, it must have- 
some substance in it. 

It cannot be said that whenever a question as 
to the admissibility of any document is raised 
in an appeal and that question is decided in one 
way, it follows ipso facto that there is a substan¬ 
tial question of law, which would justify the 
grant of a certificate Tffider S. 100 of the Code. 

Where the only question which arose for deci¬ 
sion in an appeal was whether a lady, the mother 
of the plaintiff was one of the daughters of one 
T and the lower Courts answered it in favour 
of the plaintiff which later on was confirmed by 
the High Court, in an application for leave to 
appeal to the Federal Court under Ss. 109 and 
110 of the C. P. Code on the ground of an 
improper admission of a paprticular document. 

Held, that the decision as to the admissibility 
of a document peprtaining to the said relationship 
raised no substantial question of law within the 
meaning of S. 110 of the C. P. Code. The 
fact that there was an objection to the admissi¬ 
bility of a particular document, however important 
it might be, would not make it any other than % 
question of fact. (Rajamannar, O.C.J. and 
Yahya Ali, J.) Ramachandra Rao v. Narayana 
Rao. 61 L.W. 508=1948 M.W.N. 512=A.I.R. 
1949 Mad. 156=4 D.L.R. (xMad.) 26=(1948> 
2 M.L.J. 109. 

--Ss. 109 (c) and 110— Order on prelimi¬ 
nary issue as to jurisdiction—Appealability — 
Inadequacy of certificate — Poivcr of Court to 
grant special leave . 

Fazal Ali, J. —An order deciding a prelimi¬ 
nary issue as to jurisdiction and remanding a 
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Majesty in Council under S. 109 (c), C. P. Code, 

suit for disposal is certainly not a decree and it is 
also not a final order because it has not finally 
disposed O'f the rights of the parties, since the 
suit has been remanded to the trial Court to be 
decided on merits and is not appealable under 

S. 110, C. P. Code. 

No doubt when the High Court grants a 
proper certificate under S. 109 (c) , C. P. Code, 
an appeal will be entertained by the Federal Court 
even against an order which is not final. 

When a certificate purports to have been 
granted by the High Court under S. 110, C. P. 
Code, it is open to the Federal Court to see 
whether the case fulfils all the requirements of 
that section. If it is found that the case does 
not fulfil any of the requirements the Federal 
Court may refuse to entertain the appeal in spite 
of the certificate. When a certificate is intended 
to be given by the High Court under S. 109 ( c ) 
of the Code, there must be some indication in the 
certificate or the order granting leave to appeal, 
of the nature of the question involved in the 
appeal and it must show that the judicial mind 
of the Court has been applied to determine that 
though the case does not fulfil the requirements 
of S. 110 it is still a fit case for exercising the 
discretion conferred on the High Court by 
S. 109 (c). j 

The objection based on the inadequacy of the , 
certificate is more than a technical objection and 
constitutes a serious obstacle to the entertainment 
of an appeal. 

Though in a proper case when the interests , 
of justice so demand, the Federal Court can en¬ 
tertain an appeal after granting special leave, 
even though the certificate granted by the High 
Court is defective, where parties are fighting on 
a very unreal issue, it is hardly a fit case either 
for granting special leave or for invoking the 
discretionary jurisdiction of the High Court to 
grant a certificate under S. 109 ( c ) of the Code. 

Mahajan, J. —It is not possible to dismiss this 
appeal on the ground that a proper certificate 
under S. 109 (c) of the Code has not been 
granted by the High Court. Even if the certifi¬ 
cate is defective, the Federal Court has ample 
power to grant special leave and in this case 
such leave can be granted because of the admitted 
diversity of judicial opinion on the meaning of 
the expression “suit for land” in clause 12 of the 
Letters Patent. ( Kania, C.J., Fazl Ali, Patarijali 
Sastri, Mehrchand Mahajan and Mukherjea, JJ.) 
Moolji Jaitha & Co. v. Khandesh Spinning 
and Weaving Mills Company, Limited. A.I.R. 
1950 F.C. 83=1950 S.C.J. 51 (F.C.). 

-S. 109 (c) and O. 45, R. 3— Otherwise 

fit—Matter of private importance—If covered. 

The cases in order to fall within the orbit of 
“otherwise fit” need not be only those of “public” 
importance but can also be a case of private 
importance. ( Iqbal Ahmad, C. J. and Sinha, J. ) 
Aisha Begam v . Kundan Jan. I.L.R. (1946) 
All. 221=224 I.C. 250=1946 A. (Rul.) 348= 
1945 A.L.J. 545=1945 A.W R. (H.C.) 383= 
A.I.R. 1946 All. 184. 

- —S. 109 (c) — Petty litigation — Grant of 

certificate by High Court—If justified. 

The High Court will not be justified in grant¬ 
ee D. —6o 1 
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ing a certificate for leave to appeal to His 
in a petty litigation where the subject-matter in 
dispute is only 13 marlas of land, although it 
raises an. important question of general impor¬ 
tance, as it would be wrong to put the respondent 
to the expense of the appeal. ( 4bdul Rashid , 
C.J., Ram Pall, Abdur Rahman, Mahajan end 
Cornelius, JJ .) Mt. Shankri v. Milkha Singh 

I.L.R. (194/7 Lah. 696=A.I.R. 1947 Lah. 304 
(F.B.). 

-S. 109 (c)— Substantial question of law_ 

If sufficient for granting of leave. See C. P 
Code (V of 1908), Ss. 110 and 109 (c) . (1949) 

1 M.L.J. 518. 

-S- 110 —Affirming decree—Appeal dismiss¬ 
ed—Variation in final decree due to success of 
cross-objection without contest on one point. 

A variation in the final decree of the High 
Court due to the success of the cross-objection 
without, contest on one particular point when the 
j appeal itself has been dismissed, does not take 
the decree out of the category of an affirming 
decree. Where the proposed -appeal is only 
against decisions on which the High Court is in 
| complete agreement with the Court below, and 
on the point on which the High Court is at vari¬ 
ance with the Court below there is in fact no 
appeal at all, leave to appeal to Privy Council 
should not be given. (Grille, C. J. and Pollock, 
/.) Abdul Majid Khan v. Dattoo Raoji. I 
L.R. (1946) Nag. 609=1946 N.L.J. 278=A.I.' 
R. 1946 Nag. 307. 

— •—S. 110— Affirming decree — Decree of High 

Court partly maintaining decision of court beiozc 
and partly reversing it—Appeal to Privy Council 
confined to part affirmed. 

For the purposes of S. 100, C. ?. Code, a decree 
oi the High Court which partly man tains the deci- 
S10n the court below and partly reverses it can¬ 
not be deemed to be one of affirmance although the 
subject-matter of the appeal to the Privy Council 
ls ~ con ^ ned or dy to that part of the decree which 
affirms the decision of. the Court bjtfow. (Iqbal 
Ahmad, C.J. and Sinha, J.) Jamnakunwar 
?• Lal Bahadur. I.L.R. (1046VAll. 328=222 
124°=1946 A. (Rul.) 155=1946 A.L.W. 
(H.C.) 152=1946 O.W.N. (H.C.) 144=1946 
A.W.R. (H.C.) 243=A.I.R. 1946 All. 262. 

--S. 110— Affirming decree—Decree of High 

Court varying decree of trial Court but affirming 
xt so far as proposed appellant is concerned. 

Where a decree of the High Court varies the 
decree of the trial Court but affirms it so far as 
it concerns the proposed appellant, the decree is 
not a decree of affirmance and the proposed ap¬ 
pellant can appeal to the Federal Court as of right. 
Harries, C.J. and Sarkar, J.) Purnendu 

v - Sree Radhakanta Jew. 54 C.W.N. 

boo* 


S. 110 Affirming decision—Order dismis¬ 
sing appeal for default. 

°f d . er ( ^ sm i ss i n ? an appeal for default affirms 
the decision of the trial Court within the meaning 
of S. 110, C. P. Code. (IVali Ullah and Bind 
Basni Prasad, JJ.) Ganesh Prasad v. Mt. Ma- 
khna.^A.LR. 1948 All. 375. 

--S. 110 —Affirming decree—Suit for parti¬ 
tion and separate possession of two sets of proper- 
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ties—Decree as sued for — Appeal—Confirmation as 
to one and modification as to other -First pro¬ 
perty worth more but second worth less than 
Rs. 10,000— Leave to appeal — Right to. 

A suit for partition and separate possession 
comprised two sets of properties A and B, which 
were both claimed under one and the same title, 
though the High Court appeal held that they 
devolved under different titles. A was over, but 
B was under Rs. 10,000 in valu°. The trial 
Court decreed the entire claim, but in appeal 
the High Court upheld the decree only in res¬ 
pect of property A, making a small modification 
in respepet of B, the modification being in the 
defendant’s favour to some extent. The de¬ 
fendant applied for leave to appeal to His 
Majesty-in-Council. It was found that the dis¬ 
pute regarding A involved no substantial ques¬ 
tion of law, while that relating to B did. 

Held : (1) that since both A and B properties 
were in suit, both formed the subject-matter 
of the suit, though held under different titles; 
and the value of both being over Rs. 10,000, the 
condition as to value of the subject-matter was 
satisfied; 

(2) that the second condition as to the value 
in appeal was also satisfied, because the subject- 
matter in appeal comprised both properties A 
and B, the combined value of which was above 

Rs. 10,000; 

(3) that the decree of the High Court was 
not one of affirmance, because it modified the 
decree of the trial Court in respect of B pro¬ 
perty to some extent, and since the appeal was 
against the whole decree, the decree in appeal 
looked at as a whole did not affirm that of the 
Court below, but reversed it, and therefore the 
requirement as to a substantial question of law 
was not attracted. ( Bose and Niyogi, JJ.) Mir 
Riayat Ali v. Mir Mahomed Ali. I.L.R. 
(1946) Nag. 693=1946 Nag. (Rul.) 244=226 
I.C. 457=1946 N.L.J. 593=A I.R. 1947 Nag. 
■93. 

-S. 110— Affirming decree —7 est — Deeper 

partly reversed and partly affirmed—Scope of 
appeal. 

In order to determine whether a decree is one 
of affirmance or not within the meaning of S. 
110, C. P. Code, the true test is whether the 
decision of the Court below as a whole has been 
affirmed by the High Court and not whether the 
decision on the point or points left in dispute 
have been affirmed by the High Court. Where 
the decision has been partly .reversed and partly 
affirmed by the High Court, an appeal to the 
Privy Council may be preferred against the 
whole decree and need not be confined to the 
points on which it has been reversed. ( Morten 
and Teja Singh, JJ.) Attar Kaur t>. Gopal 
Das. 49 P.L.R. 51=A.I.R. 1948 Lali. 1. 

-S. 110— “Affirming decree”■—Variation by 

High Court in favour of party applying for leave 
to appeal—Effect of—Suit for partition by adopt¬ 
ed son—Adoption held invalid and suit dismissed 
but properties held to be joint family properties 
—High Court in appeal upholding adoption but 
holding only small part of properly as joint family 
property — Decree — If one of affirmance. 
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Even though the decree of the High Court 
varies the decision of the lower Court, it does 
not necessarily follow that it cannot be regard¬ 
ed as a decree of affirmance for purposes of S. 
110, C. P. Code. 

In a suit for partition of joint family proper¬ 
ties claiming a share therein as an adopted son 
and for possession of that share, the trial Court, 
while holding that all the properties in suit 
were joint family properties dismissed the suit 
on the ground that the adoption, though true, was 
invalid. On appeal to the High Court that Court 
set aside the decree of the trial Court, and held 
that the adoption was true and valid; it further 
held that out of properties mentioned in the ■suit 
only a house and two items of kulkaran watan 
lands were joint family properties and the plain¬ 
tiff’s claim was allowed in respect of these items, 
the claim in respect of the other items being re¬ 
jected. The plaintiff applied for leave to appeal 
to the Privy Council. 

Held, that the variation in the decision of the 
Court below was in favour of the applicant, and 
the decree was to be regarded as one of affifln- 
ance, and hence it was necessary for the appli¬ 
cant to show that the appeal involved a sub¬ 
stantial question of law. 31 Bom.L.R. 619; 
1944 Mad. 890; 26 Lah. 242, foil. 30 I.A. 35; 
51 LA. 319; 1947 P.C. J89; 43 All. 220; 20 
(Dixtl and Jahagirdar, JJ.) Govind Dhondo v . 
Pat. 459; 1937 Bom. 708; 1938 Mad. 696, ref. 
Vishnu Keshav. I.L.R. (1948) Bom. 881= 
A.I.R. 1949 Bom. 164=51 Bom.L.R. 168. 

-S. 110 —Affirming decree—Variation of 

decree in respect of costs only. 

Where the only variation that is made by the 
appellate Court is in respect of the costs as 
awarded by the lower Court but otherwise abso¬ 
lutely affirms the decree of the lower Court, leave 
to appeal to Supreme Court cannot be granted 
unless some substantial question of law is involv¬ 
ed. I.L.R. 2 Luck. 98 (P.C.), followed. 
(Atma Ckaran, J.C.) Daulat Ram v. Prem 
Das. 5D.L.R. (A.M.) 37=A.I.R. 1950 Ajmer 
28 (2). 

- S. 110 —Affirming judgment — Rejection 

of application for admission of appeal as time- 
bar red. t ' t 

An order rejecting an application for admission 
of an appeal on the ground that it is barred by 
limitation, is not an order affirming the decision 
of the Court below within the meaning of S. 110, 
C. P. Code. 36 A. 350 (P.C.), appl. (Mit ter 
and Sharpe , JJ.) Purnf.ndu Nath Tagore v. 
Kanailal Ghoshal. I.L.R. (1948 ) 2 Cal. 202. 

-S. 110—Affirming judgment—-Variation of 

decree by consent of parties—Effect—Leave to 
appeal. [See Q.D. 1941-1945, Vol. I, Col. 95M' 
Prandhandas v. Promode Chandradeb. 222 
I.C. 455=12 B.R. 279=27 P.L.T. 102=1946 
Pat. (Rul.) 111=A.I.R. 1946 Pat. 19. 

—-S. 110— A ppealability — T est —5* uit for 

ejectment and damages— Decree for ejectment 
and damages at a particular rate — High Court 
confirming decree for ejectment and modifying 
the quantum of damages in favour of the de¬ 
fendants — Subject-matter of suit and appeal tnore 
than Rs. 10,000 in value—Leave to appeal to 
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Federal Court by the defendants, if can be 

granted . 

A suit for ejectment of the defendants from a 
picture house was decreed and a\ decree for dama¬ 
ges was also passed in favour of the plaintiffs 
at the rate of Rs. 200 a day from a particular 
date to the date when • defendants might hand 
over possession. The High Court agreed with 
the trial Court as regards ejectment Dut as re¬ 
gards the ^quantum of damages the decree of the 
lower Court was modified in favour of the de¬ 
fendants in certain ways. Both the subject- 
matter of the suit and appeal exceeded Rs. 10,000. 
On the question whether the defendants were 
entitled to appeal to the Federal Court as the 
decree was not one of affirmance in its entirety of 
the decree of the trial Court, 

Held, leave to appeal to the Federal Court 
should be granted. 

Per Horwill, J. —It would be in accord with 
the principles accepted and followed in (1946) 
2 M.L.J. 465: I.L.R. (1947) Mad. 744, to grant 
leave to appeal on the ground that, decree of the 
High Court is not one of affirmance on the 
question of damages. 

Per Raghava Rao, J .—If quo ad the party 
seeking leave to appeal, the decree sought to be 
appealed against is not one of wholesale affirm¬ 
ance, it does not matter in what particular or to 
what extent the variation has taken place or 
whether the variation wholly or to the extent to 
which it has gone is in favour of the party seek¬ 
ing to appeal or against him.^ In such a case, 
so long as the statutory requirements of value 
of the subject-matter of the suit as well as of 
the proposed appeal, inclusive of course even of 
portions on which there have been concurrent 
findings against the party seeking leave, to appeal, 
stands satisfied, the party is entitled, without 
showing that a substantial question of law is 
involved in the proposed appeal, to a certificate 
which cannot be limited by the exclusion of such 
portions of the subject-matter from its ambit. 
(1946 ) 2 M.L.J. 465: I.L.R. (1947) Mad. 744, 

commented open. 

Even on the narrower view adopted by this 
Court in (1940) 2 M.L.J. 465: I.L.R. (1947) 
Mad. 744, the applicant is entitled to the certi¬ 
ficate asked for. '(Horwill and Raghava Rao, JJ.') 
VlRARAGHAVA RAO V. NaRASIMJIA RAO. I.L.R. 

(1950) Mad. 381=63 L.W. 1089=A.I.R. 1950 
Mad. 124= (1949) 2 M.L.J. 343. 

-S. 110— Applicability—Claim to or Ques¬ 
tion relating to property of value over Rs. 10,000 
—Suit for share in dower of Re. 40,000— Other 
sharers impleaded as defendant—Dismissal — Re¬ 
versal by High Court in appeal—Decree for less 
than Rs. 10,000 representing share of plaintiff— 
Application by defendant for leave to appeal to 
Privy Council — Competency.. 

A suit by one of the heirs of a Mahomedan 
lady for his share of the dower of Rs. 40,000 
payable to her impleading the other heirs as pro 
forma defendants was dismissed by the trial 
Court; but on appeal, the High Court reversed 
the decree of the trial Court and passed a decree 
for the plaintiff's share, amounting to Rs. 
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6,668-8-8, finding that the total dower was fixed 
at Rs. 40,000. The defendant applied for leave 
to appeal to the Privy Council. The plaintiff 
contended that as the decree in his favour was 
only for a sum below Rs. 10,000, the value of 
the claim or question could not, by any stretch 
of reasoning, be held to be above Rs. 10,000. 

Held, that - the decree of the High Court was 
one of reversal of the trial Court's decree, and 
involved directly or indirectly a claim or ques¬ 
tion to or respecting property of value above Rs. 
10,000, and the applicant was therefore entitled 
as of right to a certificate of leave to appeal to 
the P.C., under S. 110, C.P. Code. ( Manohar 
LalVand Mukharji, JJ.) Bashir Md. Khan v. 
Md. K. A. Khan. 26 Pat. 371=A.I.R. 1948 
Pat. 372. 

-S. 110— Applicability—High Court decree¬ 
ing suit setting aside fourteen sales and a power 
of attorney—Leave to appeal to the Privy Council 
granted to three vendees only as regards the 
sales in their favour — Value. of the subject of 
the suit and that of properties in dispute in ap¬ 
peal in the aggregate exceeding Rs. 10,000— 
Granting of leave, if proper. 

The High Court decreed a suit setting aside 
fourteen sales and a power of attorney and grant¬ 
ed leave to appeal to the Privy Council to three 
of the vendees only as regards the sales in their 
favour. The value of the subject of the suit 
in the Court of the first instance was upwards of 
Rs. 10,000 and the value of all the properties in 
dispute on appeal to the Board exceeded, in the 
aggregate this sum. 

On a preliminary objection that the High Court 
had no power to grant leave having regard to 
the terms of S. 110, C. P. Code, for the pur¬ 
poses of which the case of each appellant must 
be regarded separately, 

Held, negativing the objection, the case was 
not one of an appeal involving several appellants 
each of whom sued or was sued in respect of 
some distinct or unrelated cause of action and 
it was unnecessary to consider the applicability 
of S. 110, C. P. Code, and on the facts of the 
appeal there was but one "matter in dispute,” 
and the mere circumstance of a plurality of ap¬ 
pellants cannot make it otherwise. ( Lord Mac 
Dermoll. ) Pethu Reddiar v. Rajambu Ammal. 
75 I.A. 153=1.L.R. (1949) Mad. 211=62 L. 
W. 881=1948 A.L.J. 228=1948 M.W.N. 441= 
3 D’.L.R. (P.C.) 1=A.I.R. 1948 P.C. 97= 
50 Bom.L.R. 503=52 C.W.N. 892=(1948) 2 
M.L.J. 25 (P.C. 1 ). 

-S. 110— Decree in respect of 6 out of 11 

items claimed valued at more than Rs. 10,000— 
Appeal by defendant against the decree and 
cross-objections by plaintiff in regard to 4 out of 5 
items disallowed—Dismissal of appeal and allow¬ 
ing of cross-objections—Value of items allowed less 
than Rs. 10,000— No question of lotv involved — 
Leave to appeal to Privy Council by defendants 
as against the ) decree in regard to all the 
10 items—Competency — Decree of High Court 
one of variation and not of affirmance — Certi¬ 
ficate to issue as of right. 

Plaintiff the reversioner to the estate of S. 
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claiming to be entitled to all the 11 items of pro- 
peprty of 5 valued at Rs. 31,304 sued for a de¬ 
claration that they belonged to 5 and that a 
settlement deed executed by S'-s mother in res¬ 
pect of them was void. The trial Court gave 
the plaintiff a declaration in respect of 6 out of 
the 11 items of property claimed valued at Rs. 
21,214. The defendants appealed to the High 
Court and the plaintiff filed a memorandum of 
cross-objection in which he said that the sub¬ 
ordinate Judge should have declared him to be 
entitled to 4 more of the disallowed 5 items. The 
value of these 4 items was Rs. 9,190. The ap¬ 
peal was dismissed while the cross-objections 
were allowed. The defendants wanted to appeal 
to the Privy Council in -espect of all the 10 
items. On an objection by the plaintiff that as 
there were concurrent findings so far as 6 items 
of the property are concerned, the defendants 
could only appeal with regard to the items award¬ 
ed by the High Court in appeal and they in them¬ 
selves did not fulfil the requirements 01 the 
C. P. Code with regard to value, there being 
no question of law involved. 

Held, that the petitioners wished to challenge 
in the appeal to the Privy Council the validity of 
the plaintiff’s claim with regard to 10 out of 11 
items of property and the High Court’s decree 
varied the decree in respect of four of the items. 
This being a decree of variation and not of affir¬ 
mance, the petitioners are entitled as of light 
to a certificate under the provisions of S. 110, 
C. P. Code. 51 M.L.J. 295, overruled. (Leach, 
C. J., Lakshmana Rao and Rajamatmar, JJ.) 
GANGADARA AyYAR V. SUBRAMANTA SASTRIGAL. 

I.L.R. (1947) Mad. 6=228 I.C. 420=1947 
Mad. (Rul.) 74=59 L.W. 387=1946 M.W.N. 
483=A.I.R. 1946 Mad. 539=(1Q46) 2 M.L.J. 
69 (F.B.). 

-S. 110—“ Involve directly”, etc.—Mortgage 

of property worth more than Rs. 10,000— Suit for 
amount less than Rs. 10,000— Decree for amount 
exceeding Rs. 10,000, including a post litem in¬ 
terest—Leave to appeal. 

In a suit to enforce a mortgage, claiming an 
amount of less than Rs. 10,000, there was a de¬ 
cree for an amount more than Rs. 10,000, in¬ 
cluding post litem interest. The value of the 
mortgaged property was more than Rs. 10,000. 
The mortgagor applied for leave to appeal to 
the Privy Council. 

Held, that a mortgage suit was concerned ex¬ 
clusively with the amount due on the mortgage 
to the mortgagee and unless the amount exceeded 
Rs. 10,000 it would not satisfy the requirements 
of the first paragraph of S. 110, C. P. Code, 
that the subject-matter of the suit must be 
that sum. 1937 All. 169, Diss. 39 Mad. 843, 
rel. on. ( Aganvala, C.J. and Narayan, l ) 
Satibaladasi v. Chota Nagpur B. A. Ctd 27 
Pat. 237=A.I.R. 1949 Pat. 448. 

•-S. 110— Leave to appeal to Federal Court 

—Grant of—Guiding principles to he home in 
mind. 

Where an application is made to the High 
Court under S. 110, C. P. Code, for the grant 
of leave to appeal to the Federal Court, the Court 
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must bear in mind some very fundamental prin¬ 
ciples. The first is that the High Court is the 
final Court in the Province normally and ordin¬ 
arily; another is that law favours a finality in 
litigation and that it is only in the special cir¬ 
cumstances laid down in the code that a litigant 
is entitled to travel outside the Province and go 
to the Federal Court. Where the trial Court 
as well as the Court of appeal have concurred in 
their judgments, it is for the petitioner seeking 
leave fo appeal to satisfy the High Court that a 
substantial question of law arises which requires 
further deliberation and adjudication by the high¬ 
est Court. At the same time, in spite of the 
fact that both the Courts have arrived at the 
conclusion, if they have done by different pro¬ 
cesses of reasoning, if those processes of reason¬ 
ing are inconsistent or self-destructive there would 
be justification for allowing the matter to be 
further considered by the Federal Couifc. But 
when those processes of reasoning supplement 
each other and the result is that the ultimate 
conclusion reached by both Courts is reinforced 
by the reasoning which each of them has advanced, 
there is no ground for further consideration. 
(Cltagla, C. J. and Gajendragadka **, 7.) Kai- 

KHUSHROO PeROJSHA GhIARA V. C. P. SYNDICATE 

Ltd. 50 Bom.L.R. 744=A.I R. 1949 Bom. 134 
=4 D.L.R. (Bom.) 20. 

—-S. 110 —Requirements of section — Valua¬ 

tion of subject-matter—Leave to appeal to Federal 
Court. 

Under para. 1 of S. 110, C. P. Code, where 
the subj)ect-mattcr of the suit in the Court of 
first instance was less than Rs. 10,000, it must 
be the same as far as the petitioner is concerned 
for leave to appeal to the Federal Court. Under 
para. 2 of the section, the Court* has to consider 
what is the detriment to the petitioner, and if 
that is less than Rs. 10,000, then, whatever may 
he the value of the property in suit, the case does 
not fulfil the requirements of the section. The 
phrase “directly or indirectly'* refers to suits in 
existence, and cannot he stretched to refer to suits 
tn genmo futuri. 9 R. 53 and 24 A. 236, 
referred to. (Khosla and Kapur, //.) Tej 
Krishen s'. Df.i.ht Cloth and General Mills 

L ™* 5 D.L.R. (Simla) 119=A.I.R. 1950 
E.P. 195. 

— S. 110 Right 0} appeal to TViVv Council 

l hough appeal failed decision modified partly 
on^cross-objcctions—No substantial question of 

Where the main appeal against the decision of 
the ,A, C° UI T fails, but the decision is partly 
modified on cross-objection and there is no sub¬ 
stantial question of law, the appellate decree does 
vary the decision of the trial Court as contem¬ 
plated by S. 110, C. P. Code, so as to entitle 
the appellant to go up to the Privy Council. 
(Misra, Kaul and Kidwai, JJ.) Abdur Samad 
Ansari 7 /. Aisha Bnu. 22 Luck. 461=1947 O.A. 

i j, L \y= W7 O.W.N 369= A.T.R. 1948 
Oudh 76=1947 A.W.R. (C.C.) 119 (F.B.). 

S. 110— Substantial question of law. 

A question which has been well considered in 
previous decisions of the Privy Council is not a 
substantial question of law within the meaning of 
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S. 110 of the C. P. Code, for the purpose of 
granting leave to appeal to the Privy Council 
{Nehru, A.M.) Bahadur y. Banshi. 1947 A. 
W.R. (Rev.) 113. 

—-—S. 110 and O. 32, R. 3 (4)— Substantial 

question of law—Failure to serve notice on 
minors under 0. 32, R. 3 (4) . 

After the decision of their Lordships of the 
Privy Council in I.L.R. 30 Cal. 1021, that 
failure to serve notice on the minors under O. 32, 
R. 3 (4), C. P. Code, is a mere irregularity and 
is not fatal to the suit, it cannot be contended 
that such an irregularity involves a substantial 
question of law. (Oak, J.C.) Panmal v. 
Narain Singh. A.I.R. 1950 Ajmer 62. 

-S. 110— Substantial question of law — In¬ 
ference as to nature of property (e.g.) whether 
debutter or secular. 

If a Court is asked to infer from evidence 
the legal nature of a certain property, (e.g.) whe¬ 
ther it is to be regarded as debutter or secular, 
the inference would be an inference of law and 
not of fact. Where the oral evidence as to the 
user of the property is in conflict and there is not 
much evidence to establish the debutter nature of 
the property, the question whether the High Court 
is right in inferring from such evidence that the 
property is debutter , is a substantial question of 
law giving rise to a right of appeal to the Fede¬ 
ral Court. (Harries, C.J. and Sarkar, J.) 
Purnendu Nath v. Sree Radhakanta Jew. 

54 C.W.N. 538. 

-S. 110— “ Substantial question of law” — 

Meaning of. 

A question of law is substantial if it is substan¬ 
tial as between the parties to the suit. A ques¬ 
tion of law is substantial as between the parties 
if the decision turns one way or another on the 
particular view taken of the law. If it does not 
affect the decision then it cannot be substantial as 
between the parties. But if it substantially affects 
the decision then it is substantial as between the 
parties though it may be wholly unimportant to 
others. The construction of a compromise which 
forms the root of title and whether it is possible, 
as a matter of law, to infer that there was a com¬ 
promise, and as to what the terms were, from the 
material on record, are not only questions of law 
but are substantial questions of law as between the 
parties when the decision of the case turns upon 
those questions. 2 Luck. 93 (P.C.), foil. 1940 
Nag. 29 and 1948 Mad. Ill, Comm. on. (Bose, 
A.C.J. and Padhye, J.) Dinkar Rao Rat- 
tansey Asariya. I.L.R. (1949) Nag. 224=A 
I.R. 1949 Nag. 300=1949 N.L.J. 125=4 D.L. 
R. (Nag.) 56. 

~ ~S. 110— “Substantial question of law ”— 
Meaning and essentials of —Construction of docu - 
went or decree . 

. A substantial question of law within the mean- 
of S. 110, C. P. Code, is not necessarily a 
question of public importanceit must be a sub¬ 
stantial question of law as between the parties 
to the case involved. What is contemplated is 
not a question of law alone; it must be a sub¬ 
stantial question of law. Where the question of 
law is not well settled or when there is some 


doubt as to the principle of law involved, it 
would certainly be “a substantial question of 
law. ” 

The question of construction of a document or 
a decree is certainly a question of law; but every 
construction of a document or decree does not 
necessarily involve a substantial question of law. 
(Chagla, C.J. and Gajendrcgadkar, J .) Kai- 
kushroo Pirojsha Ghiara v. C. P. Syndi¬ 
cate, Ltd. 50 Bom.L.R. 744=A.I.R. 1949 Bom. 
134=4 D.L.R. (Bom.) 20. 

-S. 110 —Substantial question of law of 

general interest—Question of jurisdiction of the 
Civil Court in view of S. 211 of the U. P. Muni¬ 
cipalities Act. 

Where a question as to the bar of jurisdiction 
of the Civil Court by virtue of the provisions of 
S. 211 of the U. P. Municipalities Act is in¬ 
volved, as cases of such character come before 
the Court frequently, it cannot be denied that the 
question, is a substantial question of law of 
general interest so as to satisfy the condition in 
the third part of S. 110, C. P. Code. (Venna 
C.J. and Sinha, J.) Chail Behari Lal v. 
Municipal Board, Agra. I.L.R. (1948) Ail. 
99=1947 A.L.J. 616=1947 A.W.R. (H.C.) 
412=2 ^D.L.R. 685=A.I.R. 1948 All. 189. 
-S. 110— Substantial question of law — In¬ 
come . from forest 'produce—Liability to tax— 
Question of—If justifies grant of leave. 

The question whether income from self-grown 
forest produce is agricultural income within the 
meaning of the Income-tax Act is a substantial 
question of law within the meaning of S. 110, 
C. P. Code, and would justify the grant of' a 
certificate for an appeal to the Privy Council. 
(Madeley and Misra , JJ.) Mustafa Ali Khan 
v. Commissioner of Invome-tax. U. P •& C 
P. (1946) I.T.R. 265. 


“Malikhana”—Income from-Liability to incow- 
tax—Question of—Leave to appeal. 

. TK question whether income from “malikhana” 
is liable .to income-tax is a substantial question 

°/J a V 7*™** the meaning of S. 110, C. P. Code. 
(Madeley and Misra, JJ.) Must at a Ali Khan 
v. Commissioner of Income-tax TJ p &■ r 
P. (1946) I.T. R. 265. * 

~ .DO —Substantial question of law— 

Order dismissing appeal for default. 

annpJi orcIer dismissing an 

appeal for default dots not involve a substantial 

question of law within the meaning of S. 110 

r 35 tlie onJ y Question before the Privy 

Counal if an appeal is preferred will be whether 
or not the Court was justified, under the circums- 

^ ce f. twu the , in dismissing the appSl. 

vffln !! a \ K ani ™ tnd Basni Prasad > JJ -) Ganesh 
Prasad*/. Mr. Makhna. A.I.R. 1948 AH. 375. 

• DO Substantial question of law — Pay¬ 
ment of annuity with interest-Liability to income - 
tax—Quesion as to—Leave to appeal. 

., question whether certain payments of an¬ 
nuity with interest are liable to income-tax is a 
substantial quesion of law for purposes of appeal 

, Pnvy , Council under S. 110, C. P. Code. 
{Madeley and Misra, JJ.) Mustafa Ah Khan 
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v. Commissioner of Income-tax, U. P. &. C.P. 
(1946) I.T.R. 205. 

-S. 110— Substantial question of law — Prin¬ 
ciple of law well established—Application of those 
principles to a particular set of facts—Hindu Law 
—Joint family—Blending of separate property — 
Test. 

Where the principles of law on a point are well 
settled and the only question is the application of 
those legal principles to a particular set of facts, 
it cannot be said that a substantial question of 
law arises. 

The test for determining whether there had 
been a blending of separate with joint family pro¬ 
perty by a Hindu is the intention of the person 
dealing with the; properties and the various mat¬ 
ters which may legicinately be considered by the 
Courts in order to determine what the intention 
of the persons concerned was have been already 
indicated by the Privy Council and as there could 
be no enunciation of any fresh legal principle leave 
to appeal cannot be granted on the question 
whether the circumstances in any particular case 
would justify an inference of “blending." ( Shala - 
buddin, J .) Chinnaswami v. Nallappa Red- 
diar. 60 L.W. 511=1947 M.W.N. 497=A.I.R. 
1948 Mad. Ill = (1947) 2 M.L.J. 194. 

-S. 110— Substantial question of law — Ques¬ 
tion of law definitely settled by High Courts in 
India . 

A question of law which has been definitely set¬ 
tled by the High Courts in India and on which 
there is no difference of opinion, is not a substan¬ 
tial question of law within the meaning of S. 
110, C. P. Code. ( Bhandari and Harnam Singh, 
JJ.) Nika Singh v. Ram Chand. 51 P.L.R. 
95=A.I.R. 1949 E. P. 330=4 D.L.R. (Simla) 
208. 

-S. 110— Substantial question of law — 

What is—Case involving important rights of 
parties — Sufficiency. 

The fact that the case is one which is un¬ 
doubtedly important and in which important 
rights are in question does not necessarily 
mean that substantial questions of law arise out 
of the judgment of the Court so as to entitle an 
applicant to leave to appeal to the Federal Court. 
(Imam and Narayan , JJ.) Janki Prasad v. 
Ramkripal Pandey. A.I.R. 1950 Pat. 335. 

-S. 110 —Substantial question of lazv— 

What is—Question of Court-fee, if one. 

A substantial question of law within the mean¬ 
ing of S. 110, C. P. Code, does not mean a ques¬ 
tion of general importance but only a substan¬ 
tial question of law as between the parties in the 
case. The question of the payment of the pro¬ 
per Court-fee is no question between the parties 
and is just a question between the state on the 
one hand and the plaintiff in the suit on the other 
and so would not be substantial question of law. 
(Atma Charam , J.C.) Daui.at Ram v. Prf.m 
Das. 5 D.L.R. (A.M.) 37=A.I.R. 1950 Ajmer 

28 (2). 

- S. 110—“ Subject-matter ” —Valuation of — 

Suit to declare several alienations by Hindu alienor 
invalid —Alienees different—Suit founded on com- 


C. P. CODE (1908), S. 110. 

mon cause of action—Value of all alienated proper¬ 
ties—If to be taken—Mesne profits—Net ascertain¬ 
ed—If to be included. 

In a suit to have it declared that various aliena¬ 
tions effected by a Hindu alienor were invalid* 
founded on a common cause of action, the value 
of the subject-matter of the suit, for purposes of 
S. 110, C. P. Code, is the value of all the pro¬ 
perties, though the alienees are different; and if 
such value exceeds Rs. 10,000 a certificate under 
S. 110, C. P. Code, will issue. 

Obiter: The mere fact that mesne profits nave 
not yet been ascertained is no ground for not 
including the value of the mesne profits for the 
purpose of ascertaining the value of the subject- 
matter of the appeal to His Majesty in Council 
under S. 110, C. P. Code. (Somayya and 
Chandrasekhara Ayyar, JJ.) Pethu Reddiar v. 
Rajamba Ammal. 226 I.C. 398=1946 M.W.N. 
401=1946 Mad. (Rul.) 261=A.I.R. 1946 Mad. 
458= (1946) 1 M.L.J. 245. 

-S. 110— Valuation—Approbate and repro¬ 
bate—Plaint giving low valuation—Defendant 
disputing and alleging higher value but not pres¬ 
sing plea—Suit proceeding on plaintiff's valuation 
—Application for leave to appeal to Federal Court 
on allegation of higher value—Plea by defendant 
of lower value—If barred. 

Where in a suit the defendants disputed low 
valuation given by the plaintiffs and alleged a 
higher valuation, but did not press their 
point and accepted the valuation of the plaintiff 
and the suit proceeded on the basis of the valua¬ 
tion given by the plaintiffs, the defendants are not 
estopped from taking objection to a higher valua¬ 
tion given by the plaintiffs in an application for 
leave ^to appeal to the Federal Court, so as to 
make "out that the property was worth more than 
Rs. 10,000. The principle of approbate and re¬ 
probate does not arise in such a case so as to 
preclude the defendants from contending that tne 
value of the properties is not such as to entitle 
the plaintiffs to the grant of leave. (Imam and 
Narayan , JJ.) Janki Prasad v. Ramkripal 

Pandf.y. A.I.R. 1950 Pat. 305. 

-Ss. 110 and 109 (c)— Valuation—Court 

of first instance — Meaning — Arbitrators , if can be 
described as such — Claim before arbitrators ex¬ 
ceeding Rs. 10,000 — Award for a lesser mm— 
Amount due with interest as per award less than 

Rs. 10,000 on the date of filing in the High Court 
of the petition to pass a decree in terms of the 
azvard—Decision of the High Court on the Peti¬ 
tion on the Original Side reversed on appeal^ 
Leave to appeal to the Federal Court against 
decision on appeal—If can be granted— S. 109 
(c )—Substantial question of law — If sufficient ■>r 
granting of leave . > . 

Arbitrators cannot be described as the “Court ox 
first instance" within the meaning of S. 

C.P. Code. The word "Court’* in that secUon 
must be understood with reference to the scheme 
of the Code in general arid refers to one of the 
Couts in the hierarchy of Civil Courts in the 
country as envisaged by the Code. 

A claim before the arbitrators was above Rs. 
10,000. But the award was for a lesser amount. An 
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Vv • • X—^ was made to the Original Side of the 

High Court to pass a decree in terms of the 

award. Even on that date the amount awarded 

together with interest as provided in the award 

was less than Rs.. 10,000. The petition was 

dismissed but upon appeal this decision was re- 

versed. On an application for leave to appeal to 

the federal Court, it was contended that for rur- 

poses of S. 110 in regard to valuation “the 

Court of first instance” must be deemed to be 
the arbitrators. 

Held : As the word “Court” in S. 110 re- 
ters to Courts as contemplated by the C. P. 

<the Court °* first instance” 
must be held to be the High Court on the Origi- 

h? imV ^ thC 7 VaIu , e of the su bject-matter 

C Z Tt IeSS than 10 > 000 leave to 
appeal could not be granted. 

f,'Z h °? g i h a m , a 7 a substantial ques- 

Uon of law, it would not be a ground entitling a 

^ if * taJ ? eave appeal because it is not 
every substantial question of law’ that can be 

^ ^ a que ^ tlon of Public importance to 
justify the grant of a certificate under S. 109 (c) 

fc *• i S ode * T ( fafamannar, C.J. and Bala- 
Jtnshna Ayyar, /.) Balasubramanja & Co. v 
Radhakrishnamurthy. I.L R nQSO^ tvV, a 
245=62 L.W. 288=1949 M.W.N 235-a¥r 

Sa. DX ' E ' 1 “=<»») i 

- S. 110— Valuation — Test. 

A srnt for a declaration that the plaintiff was 
the sole owner of certain property of the value of 

°T Cr fk". ld ’ 00 .° “ d that the defendants A and B 
who had obtained decrees against the husband of 
the plaintiff had no right to proceed against it 

“eed Ruff 17 ' 500 was de¬ 

creed. But B who held a decree for a sum 

tes than Rs.. 10,000 appealed against the decree 

ther^h a ? P - ea .L Was , a i lowed - On a question whe- 
^ FTM W lf iu° U ? • ap ?5 al to the Privy Council 

■STS' l! nf <?j TafcV^c 

'S'™ to wpol could be granted". (Aril llj 
d {n P )EVI v - Badlu Ram I T R 

aR A “- 806=1947 A -LJ- 31 S=A.I R L ^8 

Z P , S ; , 1 1 of subject-matter—Appeal 

Federal Court—Application for leave—Report 

iL V nf U ? t,0n r ed f ° r * r0m lower Court—Find- 

, ng °f ‘ower Court as to value—When to be dial 
lenged-Principles to be considered be Ch °’’ 

he I" e gi n Peoeeedmgs for leave to appeal -o the 

Federal Court under S. 110, C. P. Code the 

'gh Court calls for a report from the Court 
elow as to the true value of the subject-matter 

suit ^ rf Wt a u th - e tlme of the inst >tution of the 
suit and at the time of the application for leave 

Cou^ 1 t0 th e Federal Court, and the lower 

the J£F a .valuation, in considering whether 

whether I 0 " gIV6 " by a* 6 Coa ? is a “eptable or 
of W r ere , are S° od grounds for the finding 

matter SVlu as to , the value of the subject- 
* what has to be looked is the principle 


CIVIL, CRIMINAL AND REVENUE. 


958 

C. P. CODE (1908), S. 110. 

adopted in arriving at the valuation and not the 

rs; °cVV*‘t 

tea usssi 1 'grar&Z' * 

by Pl th e h T been r ad ° pted ’ the valuati^arrfveTat 

and Norton, //!)*jSkTpSs^R- Umam 

Pandey . A.I.R. 1950 Pat X * ***™*al 
Council-When granted. appad lo Pri ^ 

an appeal to the Priv^Coun T'^ 1 ' m dispute « 

joint family property nT 3 ^ ° f « the 

appellant is claimin/ Wl Vc ° f which the 
variation of t h e Ee “ th f e is a s hght 

of the proposed appeLTtd fh W , ° iIyin fa vour 

appellate decree has affirm J t^ 6 ! matters ‘he 

‘rial Court, the aMe dtV • de - Cree of th e 

one of affirmance within the n- 6 ** ln ihe main 
of the C. P Code ir,n mean mg of S. 110 

because of the modification T C f annot bav e 

other points on which the Cnurt^u ° f appeal on 
without showine thni tl” 6 . urts ha ve concurred 

ton of law ffifoS I?IL* S ^ stan «al ques- 

the dispute in appeal hJbeen 1 h^ J 6Ct ' matter of 
decree or the ammmf ? j Cai am ount of the 

the prejudice 0“ 3 ^riation to 

'vould not alter th e J c a r r r nf ° f the Petitioner 

pute is on a totallv ^r re tbe ^ ue stion in dis- 
of •doffL'fc* f"f 

bon suit in regard to which y ln a par ti- 

succeeded and Succeeded alw appIicant bas 

bas no further grie~ f n + f ther 80 tha t he 
not without showing a suh n 16 f tter ’ ' XQ can " 
law have a right to litiW*^ 1 ^ ^ uesti on of 
«Pon which the Courts fee7^°" ° ther ^ts 
( Wadsworth, O C J in a &reemenf. 

Lakshmanak CHErn^ °%Jahya All, /.) 

appeal exceeds R^ 10 000 and th^ ' he V3,Ue of tlle 

'n Part a nd a portion of ffie He aPP6al r iS a,lowed 

<-ourt is vacated, the derre deCree of t! ’e trial 
^firmance but is a rW decree J s not a decree of 
Court below and th 66 Varyin ^ th e decree of the 
right to a certificate ya 99613 " 1 is entity t ‘of 

tff&tvs*" JSSSkfi-st 


nanerjee, /.) Kedar AT a 7; -K* arries > CJ - i 

Sree Iswar Kaumat^ c n M i UK rt HERJEE v - s 
A.I.R. 1950 Cal. m ’ 5 D ‘ L R - (Cal.) 5 

law—WhethietheilVe/ Pl ‘ Cah i lily ~Caestwn 
promise—If can he ° S j consi derat\on for co 

The question wh ffi/r fc** in 

consideration for a ^ aS 0r was 1 

ior a compromise is a question 
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C. P. CODE (1908), S. 110. 

fact and not a question of law or a substantial 
question of law for purposes of granting leave 
to appeal to the Supreme Court under S. 110 (3), 
C. P. Code. Nor can such a question of fact 
be raised for the first time in appeal; it ought to 
be raised in the first Court itself and made the 
subject of an issue in that Court. ( Shearer and 
Das, JJ.) Gangamoni Devi v. Kumud Chandra 
Mazumdar. A.I.R. 1950 Pat. 478. 

-S. 110, Para. 2— Value of subject-matter 

of suit less than Rs. 10,000 — Decree of High 
Court directly involving right valued over 
Rs. 10,000. 

A common Manager was appointed under S. 
95 of the B. T. Act, in respect of several items 
of immovable property. Thereafter one G pur¬ 
chased an undivided four annas share in two of 
these items, and brought a suit for a declaration 
that the appointment of the common manager was 
illegal and for restoration to him of the said 
four annas share. To that suit he made all the 
proprietors parties-defendants. The High Court 
reversing the decree of the lower appellate Court 
held that the appointment of the common manager 
was illegal. The common manager filed an ap¬ 
plication for leave to appeal to His Majesty in 
Council. It was admitted that the value of the 
right of management of the four annas share was 
only Rs. 2,900. 

Held, that as the value of the subject-matter of 
the suit in the Court of first instance and in ap¬ 
peal was below Rs. 10,000 the case did not fulfil 
the requirements of the first paragraph of S. 110, 
C. P. Code, but that the case came under the 
second paragraph of that section as the decree 
of the High Court directly involved the question 
of the management of the entire property, and 
the value of that right was over Rs. 10,000. 
(Mitter and Akram, JJ.) Nural Absar v. 
Haripada Biswas. 50 C.W.N. 255. 

•-S. 110 (3)— Substantial question of law — 

Question never raised in Courts below or even 
in application for leave to appeal to Supreme Court 
—Grant of leave — Permissibility. 

An entirely new point, never taken at any 
previous stage of the litigation, nor even in the 
application for leave to appeal to the Supreme 
Court, cannot be urged or made the ground for 
granting leave to appeal. The ouesYion of law must 

and clearly arise and must not be one 
newly raised; and leave to appeal cannot be 
granted for the purpose of raising for the first 
time a question which was not raised at any time 
while the litigation was pending, i.e., either in 
the trial Court or the appellate Court. A.I.R. 
1940 Mad. 810, foil. ( Shearer and Das, JJ.) 
Gangamoni Df.vi v. Kumud Chandra Mazum¬ 
dar. A.I.R. 1950 Pat. 478. 

--S. Ill— Leave to appeal to Privy Council 

from decision of single Judge of High Court in 
second appeal—If can be granted—Leave to ap- 
Peal under Letters Patent refused. 

S. Ill, C. P.. Code, is a bar to leave to ap¬ 
peal to His Majesty in Council being granted 
from a decision of a single Judge of a High Court 
sitting in second appeal, even where leave to 
appeal from it to Division Bench under the Letters 


C. P. CODE (1908), S. 115. 

Patent has been rejected. The section does not 
however affect the power of the Privy Council 
to grant special leave to appeal. 1936 Pat. 106, 
foil. ( Agarwala and Narayan, JJ.) Motjlal 
Parmanik v. Mt. Jagat Rani Devi. A.I.R, 
1949 Pat. 77. 

-S. Ill— Scope—If governs Cl. 31, Letters 

Patent (Pat.)—Order of single Judge in civil 
revision—Appeal to Supreme Court — Maintain¬ 
ability. 

There is no conflict between S. Ill, C. P. 
Code, and Cl. 31 of the Letters Patent (Pat); 
the latter is governed by the former and no 
appeal therefore lies to the Supreme Court under 
S. Ill, C. P. Code, from an order of a single 
Judge of the High Court passed in the exercise 
of revisional jurisdiction. 6 Pat.L.J. 116, dist; 
23 Lah. 592 (F.B.) ; 17 P.L.T. 173; A.I.R. 
1949 Nag. 96, ref.; 56 Cal. 512; 46 Mad. 958; 
A.I.R. 1931 Bom. 503, rel. ( Reuben and 
Jamuar. JJ.) Mahadeo Chaudhary v. Parbati 
Devi. 5 D.L.R. (Pat.) 137. 

-S. 114 and O. 47, R. 1— Review appli¬ 
cation—Appeal also filed subsequently—.Reviciv 
application, if can be heard. 

The filing of an appeal subsequent to the filing 
of an application for review does not make the 
hearing of the review application incompetent. 
(Dayal , Chandra and Saj>ru , JJ.) Behari Lal 
v. Gobardhan Lal. I.L.R. (1948) All. 532= 
1948 A.L.J. 312=1948 O.W.N. 261=A.I.R. 
1948 A. 353=3 D.L.R. (All.) 77=1948 A.L. 
W. 256. 

-S. 115—REVISION. 

Applicability. 

Applicability of O. 22 to Revision appli¬ 
cations. 

Case decided. 

“Case”—Meaning. 

Court-fee—Decision as to—Revision. 
Court subordinate. 

Cross objections in revision. 

Decisions extra cursum curiae. 

Decree not in excess of award. 

Delay in applying. »• 

Discretion. 

Erroneous decision. 

Error of law. 

Failure to bring L.R. of respondent on 
record. 

Finding of fact. (See C. P. Code, 
S. 115— Question of fact.) 

Illegality. 

Incorrect decision. (See C. P. Code, 
S. 115— Erroneous decision.) 

Interference. 

Interlocutory Orders. 

Jurisdiction. 

Material Irregularity. 

New plea. 

New point. 

Order as to amendment. 

Order in revision—Appeal to P.C. 
Other remedy open. 

Question of fact. 

Question of law. 
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Revenue Court. (See C. P. Code, S. 115 
—Court Subordinate.) 

—Court Subordinate. 

Revision Competency. 

Revisional Jurisdiction—Scope. 

Scope and applicability. 

—“ “S. 115 Applicability — Appellate order by 
District Judge under S. 476-B, Cr. P. Code- 

Procedure— Cr, P. Code , Ss. 435 and 439— 

Application of. 

An application in revision against an appellate 

order of a District Judge under S. 476-B, Cr. 

P. Code, is governed not by Ss. 435 and 439 Cr. 

P. Code, but by S. 115, C. P. Code. ( Fad Ali, 

C.J., Manohar Lall and Ramaswami, JJ.) Deo- 

nandan Singh v. Ramlakhan Singh. 27 Pat. 

52=2 D.L.R. 492=A.I.R. 1948 Pat. 225=49 
Cr.L.J. 246 (F.B.). 

- "IT"?.* Applicability — Application under 

b. 47 dismissed as incompetent—Appeal also dis¬ 
missed—Revision —Competency— Remedy— Se- 

cond appeal. See C. P, Code, Ss. 47 and 145. 
4 D.L.R. (Nag.) 47. 

-S. 115—Applicability—Order by Magis¬ 
trate under S. 110, Bombay Municipal Boroughs 
Act—Revision to High Court—Civil or criminal. 
See Bom. Municipal Boroughs Act. S 100 S2 
Bom.L.R. 537 (F.B.). 

-S. 115—Applicability—OHer from which 

no appeal lies—Order under 0. 32, R. 2—Revision 
—Competency. See C. P. Code O. 43 R 1 
(a), 4 D.L.R. (Cal.) 78. ’ 

-S. 115— Applicability—Process for re- 

tovery of fine against property of deceased under 
\ P- Code—Objection by person in posses¬ 

sion—Order rejecting—Remedy—Revisionr-Com- 

petency . 

If a process for recovery of a fine or a penalty 
is issued against the property of a deceased person 
in the possession of another, the latter, if he does 
not pay the fine and thereby save the property, but 
wishes to oppose the recovery, he may sue the 
Government for a declaration that the deceased had 
no subsisting right or interest in the property and 
in that suit he may pray for an injunction against 
the execution of the process. He can of course 
still press his claim on the property direci in 
the Court which issues the process for recovery of 
the fine. But if he fails in that Court, his remedy 
is not by way of a revision application against 
the order, n but only by suit. ( Trivedi , J.C) 

•Gajasinghji v, Kutch Gogernmfnt. A.I R 
1950 Kutch 20=51 Cr.L.J. 643. 

•-S. 115 and O. 22—Applicability’ of O. 22 

to revision applications—Principles to be applied 
tn regard to revisions generally . 

There is no provision of law laying down the 
procedure or law applicable for substitution of 
legal representative in revision applications. But 
as the remedy by way of revision is only discretio¬ 
nary, if the party does not apply for substitution 
in time, the proceedings will cease unless there 
are good grounds for the failure to apply in time. 

{Raul and Mis*a, JJ.) Khuda Bux Khan v. 
Mahanand Tewari. 22 Luck. 373=A. I.R 1948 
Oudh 84=1947 O.W.N. 221=1947 O A (C 
C.) 150=1947 A.W.R. (C.C.) 156 ’ ' 

Q. D.—6i 


C. P. CODE (1908), S. 115. 

“ ■ S. 115— r-Case decided—Decision oti preli~ 

minary issue of jurisdiction. 

No revision lies against a decision on a prelimi- 
/nary issue of jurisdiction because it does not 
I amount to a “case decided’* within the meaning of 

S. 115, C. P. Code. I.L.R. 43 All. 564, Rel. 
on. ( Chandiramani , J.) Manna Lal v. Ram 
Gopal. A.I.R. 1950 All. 205. 

and 0. 32, R. 15—‘Case decided*— 
Dismissal of application under R. 15 of O. 32, 
C. P. Code, for appointment of guajrdian ad 
litem —Revision. [See Q.D. 1941-1945, Vol. I, 
Col. 970.] Drigraj Kjjnwar v. Amar Krishan 
Narain Singh. 20 Luck. 454. 

S. H5 — u Case decided”—Interlocutory or¬ 
ders— Revision — Competency—Order refusing 
amendment of written statement. 

It cannot be laid down as an invariable rule 
that no application in revision will lie against any 
interlocutory order. Each order has to be look-, 
ed at from the point of view as to whether it is 
a “case decided’* within the meaning of S. 115, 

“Case” is not an exact equivalent 
of a “suit!’. It is something wider, but not 
wde enough to include every order passed by a 
Court during the pendency of a suit. An order 
refusing to amend a written statement cannot be 
a case decided” within the meaning of S. 115 
C. P. Code. (Davis C. J. and Thadani J.) 
Dassomal v. Kundanmal. I.L.R. (1945) Kar 

mrlid». 641=19 * i Si ° d <“•> 

» ?>* . Case decided”—Interlocutory 

order—Revision—Interference — Rule—Ends of 

justice. J 

The High Court is no doubt ordinarily un- 
wilhng to interfere in revision with interlocutory 

but wber t e the exercise of, or failure to 
exercise, jurisdiction results or is likely to result 
m gross injustice or irreparable injury, interfer- 

necessary for the ends of justice. 

KiS £.§“£• 4 D L -R- (M-B.) 

Revision-Order irnproperl^Mdiff in- 

dZl J 0 / mn ? ° f Suit Admissible in evi- 
dence and excluding same from evidence on re- 
cord Revision—Interference 

The word W in S. 115 does not mean the 
hole case always. Any state of facts juridi- 

C «de , decision „„ ,„ y &LSS 

troversy between the parties affecting their riehts 

3Vgf b ' to £ SK 

dLidWo of s the s “t- An interlocutory order 

fro!? a® ° f , kin . d « distinguished 

“case decider?” T* and incidental order is a 

if the ntw wou 'd be subject to revision 

the/rder u condltl ° ns , of S. 115 are satisfied and 

such pros ^ a ? r 5 Sulted or is hkely to result in 
“?-f ss injustice or irreparable injury as can- 

f ,, remedied otherwise than by the exercise 

P* extraordinary jurisdiction of the High 
Court at that stage. S 

document the l0 ^ er Court improperly holds a 
basi^nf t +if r instrument, which is the very 
basis of the suit, to be inadmissible in evidence 
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and thus prevents it from coining in evidence on 
record, such an order is revisible under S. 115, 
C. P. Code; if the order is not interfered with, 
it is likely to result in gross injustice to the 
plainntiff. 1943 Lah. 65, foil. (A'ma Charan, J. 
C.) Jhumar Mal Bohra v. Mohan Lai. Pai.ol. 

5 D.L.R. (A.M.) 1. 

-S. 115 —Case decided — Meaning. 

The word ‘case’ in case decided in S. 115, C. P. 
Code, should he construed to he wide enough to 
include the decision on any substantial question 
in controversy between the parties affecting their 
rights even though such order is passed in the 
course of the trial of the suit. (Nawal K ish o re 
and Bapna, J J.) Dr. Niranjan Nath v. Sard.ar 
Mal. A. 1. R. 1950 Raj. 11. 

-S. 115 —Case decided — Meaning. 

It is not possible to evolve a clear, hard and 
fast line between orders which do not amount 
to the decision of a “case” and orders which do 
amount to the decision of a “case”. The word 
“case” would seem to be wide enough to cover 
decisions on any matter in controversy affecting 
the rights of the parties to a suit. In this view 
interlocuory orders would be covered by the 
words “case decided”. ( Ram Labhaya.) Muni¬ 
cipal Committee v. Moolciiand. 4 D.L.R. (A. 
& M.) 69=1949 A.M.L.J. 9. 

-S. 115 —Case decided—Order by District 

Judge on objection by Chief Inspector of Stamps 
as to insufficiency of Court-fee paid. 

The amendments introduced into the Court- 
Fees Act by S. 6-A and 6-B has fundamentally i 
altered the rights of parties in regard to an 
order as to court-fees. In view of this, an order 
of District Judge passed .»n an objection taken 
by the Chief Inspector of Stamps as to the 
insufficiency of court-fee paid in the trial Court 
has to be held to amount to a ‘case decided* 
within the meaning of S. 115, C. P. Code and 
liable to be revised by the High Court. (Wali 
UllaJi, J .) Mahomed Ishao' v. The Chief 
Inspectory of Stamps. J.L.R. ( 1947) All. 
433=1947 A.W.R. (H.C.) 94=1947 A.L.I. 99 
=A.I.R. 1947 A. 340. 

" S. 115 —( a Si’ decided’—Order granting 

application jor leave to sue in Imma pauperis. 

An order granting an application for leave to 
sue in forma pauperis is a “case decided” within 
the meaning of S. 115, C. P. Code and hence i 
C ? n )c rcv ised. (Malik, Waii-ullah and Moo- 
tham, JJ.) Ramzan Ali v. Satul Bibi T T R 
(1947) All. 812=1948 A.L.T. 43=A.LR. 1948 
A 244=1948 A.L.W. 86=2 D.L.R. 673 (E. 

•U a J a 

•— S. 115 Case decided’'—Order in suit f,\r 

damages j for breach of contract for sale of mil- 
lets.asking plaintiff to withdraw claim as beyond 
jurisdiction — Revision . 

* TiV A sllit f° r damages for breach of contract 
of sale of certain goods the Munsif split, np <i lc 
claim into two parts, vix ., one claiming refund 
on account, of an alleged overpayment and the 
other claiming damages on account of an alleged 
failure to supply a certain portion of the goods 
agreed to he sold. He held that lie had jurisdic-' 
tion to entertain the claim for recovery of over- 


C. P. CODE (1908), S. 115. 
payment but that he had no jurisdiction to enter¬ 
tain the claim with regard to damages. He passed 
an order:—I therefore order that the plaintiffs, 
if they so choose, may withdraw their claim for 
damages within 10 days of today failing which 
that claim shall stand dismissed for want of juris¬ 
diction while I shall proceed with the trial for the 
claim for refund of overpayments. 

Held, so far as this part of the order as to 
the claim for damages is concerned a “gase has 
been decided.” Further if that decision is wrong, 
the lower Court has failed to exercise a juris¬ 
diction vested in it by law. Accordingly a revi¬ 
sion petition against the order is entertainable. 

(Verma and Sankar Saran, JJ.) Hazari Ram v. 
Umrao Singh Skvvat Lal. I.L.R. (1947) All. 
3=225 I.C. 96=1946 A.L.W. 378=1946 A. 
(Rul.) 417=1946 A.W.R. (H.C.) 551=A.I.R. 
1946 All. 512. 

-S. 115— “Case decided ” —Order of District 

Judge fixing remuneration for an auditor under 
the Giiardians and Wards Act proceeding. 

During the course of Guardians and Wards Act 

an auditor was appointed and the 
District Judge fixed certain remuneration for him 
according to his interpretation of High Court 
Rules. On a question whether his order was 
open to revision under S. 115, C. P. Code, 

Held, Mathur, J., in the peculiar circumstances 
ot the ease, it could not be said that the order 
was not. a case decided and that ic. did not come 
within the mischief of S. 115. 

Sinha, J . : It cannot be said that the order in 
question is not a judicial order. Unless there is 
something in the Act “expressly or impliedly oust¬ 
ing its jurisdiction”, the High Court has a right 
to review the order of the District Judge. To 
hold that the High Court has no jurisdicion to- 
interfere with such an order is to deprive the 
High Court of the power which the legislature 
has allowed it, to redress an obvious wrong iii 
certain cases. ( Sinha and Mathur, JJ.) Vish¬ 
nu Sahai v. Bhagbhari. 19*17 A.L.I. 675=194& 
O.W.N. 57=2 D.L.R. 360=A.I.R. 1949 All. 

117=1948 A.L.W. 54. 

- S. 115— “Case decided ”— Order on appli¬ 
cation for examination of zvitness on commis- 
ston. 

An order that a commission shall or shall not 
issue or that viva vocc cross-examination of a 
witness on commission cannot be permitted is 
* <c i? se decided” within the meaning of S*, 

^ P* Code. The aggrieved party has how- 
c Y cr a *’ emcc b* by invoking the inherent powers 
of the Court under S. 151, C. P. Code. (Davis,. 
t .. . and Thadani, J ) Shantibai v. Moti- 
JT, R - (1945) Kar. 351=223 l.C. 281 = 
1946 S » ld (Rul.) 144=A.I.R. 1946 Sind 30. 

. .. . C (Ks'e decided—Order on rcxdew 

application. 

The proceeding relating to the application for 
review is a separate proceeding and as such when* 
the Court decides that application one way or the 

10 !, 1 j —its to a case decided and a revision 
uould be competent. I.L.R. 53 All. 612- 1948 

p ' U c ’ a ^ ) * anchoo and Bhargava', JJ.) 
AU 18 AI Vm Bhagwan Degi - I-I-.R. (1950>> 


* 
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■S. 115—Case decided—Order overruling 


objection that debt was wiped out under S. 13 
(3) of Punjab Relief of Indebtedness Act— 
Revision. [See Q.D 1941-1945, Vol. I, Col* 
972.] Bheri Ram v. Jivvaya Mal. I.L.R. 
(1945) Lah. 513. 

-S. 115—‘Case’ decided—Order refusing to 

allow amendment of pleading—Revision. [See 

Q. D. 1941-1945, Vol. I, Col. 971.] Liladhar 
v. Firm Radhak[Shan Ramshahaya. A.I. 

R. 1946 Nag. 5. 

-S. 115 —“Case decided”—Order tinder S. 

16, Arbitration Act, remitting order for re¬ 
consideration — Revision — Competency. 

An order under S. 16, Arbitration Act of 
1940, remitting an award for reconsideration by 
the arbitrators does not “decide a case” within 
the meaning of S. 115, C. P. Code, and hence 
such an order, is not open to revision. Since 
an objection as to improper remission of the 
award can be taken in appeal against the order 
setting aside or refusing to ^et aside the 
award, a revision application under S. 115 is 
incompetent and would nont properly lie. 

( Davis, C.J. and Thadani, J.) Mt. Zaralbibi 
V. Shamsuddin Khan. I.L.R. (1946) Kar. 
21=227 T.C. 129=A.I.R. 1946 Sind 141. 

—--S. 115 and O. 22, R. 5—“Case decid¬ 

ed”—Question as to proper legal representative 
left to be determined during trial of suit—Re¬ 
vision-Competency. [See Q.D. 1941-1945, Vol. 
I, Col. 974.] Ambika Prasad Singh v. Jag- 
damba Prasad Singh. 20 Luck 488. 

--S. 115— “Case decided”—Suit for account 

—Preliminary decree—Application for final de¬ 
cree—Dismissal for default—Order refusing to 
restore on application by Plaintiff — Revision. 

An order rejecting an application for restoration 
of an application for a final decree in a suit for 
account dismissed for default is a case decided and 
is open to revision under S. 115, C. P. Code, 
when there has been an irregularity ; ri the exer¬ 
cise of jurisdiction. (Misra and KauL JJ ) 
Jamaluddin Abdul Wahab v. Abdul Axr I 
L.R. (1950) All. 65=4 D.L.R. (All.) 277. 

-S. 115— “Case decided ” —When would 

amount to—Proceeding for the substitution of 
legal representatives—If “a case decided.” 

In order that a proceeding may be regarded as 
a ‘case decided’ within the meaning of S. 115, 
C. P. Code, it must be shown that it is a pro¬ 
ceeding independent of the suit and entirely 
dissociated from it. Hence a proceeding relating 
to substitution of a legal representative of a 
deceased plaintiff which is a proceeding in the 
suit, it is not a ‘case decided’. (Gliulam Hasan, 
C.J. and Kadivai, J.) Anand Behari Lal v. 
Shah Mahd. Hafiz Ata. 226'I.C. 439=1946 
A.W.R* (C.C.) 206=1946 Oudh Rul. 252=A. 
I.R. 1947 Oudh 44=1946 O.W.N. 301=1946 O. 

A. (C.C.) 206. 

—S. 115 and O. 1, R. 10— Case decided — 
Refusal to add party. 

An order refusing to implead a person as a 
Party under 0 . 1, R. 10, C. P, Code is a case, 
decided and may be challenged in revision. The 
trial of-a case without impleading the proper par- 
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ties may amount to an irregular exercise of ju¬ 
risdiction. ( Kidwai, J.) Shri Nath v. NajJd 
Lal. 1947 O.W.N. 236=A.I.R. 1948 Oudh 44 
=1947 O.A.. (C.C.) 167=1947 A.W.R. (C. 

L.) 167. 

—-S..115— Case Meaning of—Decision on 
question if plaint should be rejected for uant of 
jurisdiction — Revision. 

In S. 115, C. P. Code, “case” is not synony¬ 
mous with a suit when an order is passed in 
that suit. A case can be a part of proceedings 
in a suit A decision on the question whether 
a plaint should be rejected for want of jurisdiction 
of Court, should be taken as decision of a case.' 
A revision application against such order can be 
properly entertained under S. 115, C. P. Code 
(Irtvedi, J.C.) Murarji Surji v. Tayant 

1949 D Kut C 5 RP0RATI0n ’ Ltd '> Bombay. A.I.R. 

~ 13 ' o 115 ~ C °™ersion of second appeal into 
revision—Practice . 

A second appeal which is not competent will not 
be treated as an application in revision where the 

t Pr _ i* . *ie subject-mat- 

I CJ f nld P p Ceed / n 'l 1S a s ™ a11 sum - ( T h°dani, 

mV Ra v Labh °y a > J -y musahr au v . 

M°, R oysul Haq. A I.R. 1950 Assam 114. 

.. “• 115 Court — See C P Cnd^ c: lie 

Court subordinate”. e ’ 111 

— s. 115 Court-fee Decision as to—Revi- 

Question^nf ” ■ ° f - not involving also a 

i tote rW U n . sdlc tion, can well be left over 
Rnf if de + ter . min ? d ln an appeal from the decree 


1948 Nag. 219.. 
S. H5— Court-fees—Decision 


as to 


—Revision. 

sS“ d £ <£ if ! s& £ KS £ 

piamnn and the defendant, and in such a case 
to thp C1S1 °" ° f i th - e Subordin ate Court is subject 
under T*US r”!, ° f t he Hi ^ h 

Pr£j' 3 ,) , rd B <*»»- 

sion. ' 5 Cour t~f e c Decision as to—R e vi- 

cidTd h by the lowef Coimt haS been de “ 

dedme to iL&f 

PR. m9 A TsLnZ v ' Rash Behari Roy - a - 

vision. S ' 115 Court-fees—Decision as to-Re- 

diction n of fl< tl, ma i ttCr ‘ n X 0,ves a question of juris- 
affeciL n l° wer Coilrt also and is not one 
Si C ° urt - f « alone, a revision lies to the 

rahma^IC ( P r chapakesa A{ y* r ' P) Sot! 

M v. Lakshmi Nakayakamma. 61 
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L.W. 789=1948 M.W.N. 832=A.I.R. 1949 
Mad. 415=4 D.L.R. (Mad.) 100= (1948) 2 M. 
L.J. 523. 

*-——S. 115— Court-fees—Decision as to- 

Revision . 

An order demanding additional court-fee is 
revisable. (Sen, J.) Pandurang Mangal v. 
Bhojalu Usanna. I.L.R. (1948) Nag. 210= 
A.I.R. 1949 Nag. 37=1948 N.L.J. 121. 

~ S. 11 5 -—C ourt-fees — Decision as to valua¬ 
tion. and ordering payment of proper court-fee- 

Where on a dispute as to the valuation and the 
court-fee payable, the Court determines the valua¬ 
tion and directs the party concerned to pay the 
additional court-fee, the order of the Court is 
not open to revision under S. 115, C. P. Code. 
(Dayal and Agarwalla, JJ.) Ahmadi Begum v. 
Kulsumun Nisa. 1949 A.L.T. 250=* D.L.R 
(A.) 185=1949 A.W.R. 338. 

- 7 S. 115 —C ourt-fees—/)ecision regarding 

valuation—Revision—Court-Fees Act, S. 12 . 

If in coming to a decision as to the value for 
purposes of jurisdiction and court-fee the lower 
Court commits an irregularity which comes with- 

2 . n Sr ^7 Code, the High Court will be 
justified in interfering at that stage. If the 

lower Court has no material before it on which 
to come to the finding at which it has arrived, 
a case is made out for revision of its order * 
(Kapur J .) Vakharia v. Bkhari Lae Batra. 
4 D.L.R. (Simla) 257=A.I.R. 1949 E.P. 372. 
---S. 115— Court-fee—Order as to-—Revi¬ 
sion — Court-Fees Act, S. 12. 

An order demanding additional court-fees is 
revisable. I.L.R. (1938) Nag. 106, foil. 29 
N.L.R. 125 and 1946 N.L.J. 110, not followed. 
(oarwate, /.) Manohar Singh v. Parmeshari. 

I. L.R. (1949) Nag. 66=A.I.R. 1949 Nag. 211 
=4 D.L.R. (Nag.) 78=1949 N.L.J. 33. 

—-S. 115—Court-fees—Order as to—Revision 

[.See Q.D. 1941-1945, Vol. I. Col. 975.] Maha- 
deo Gopal v. Hari Waman. I.L R (1945) 
Bom. 729=222 I.C. 14=1946 Bom. (Rul.)'65. 

.... H5 Court-Fees—Order requiring 

additional court-fee—Revision. 

An order demanding additional court-fee is 
revisable under S. 115, C. P. Code, as in such 
cases there is a refusal to exercise jurisdiction in 
the matter and trying the case on the merits 
unless the additional court-1 ce demanded is paid. 
A.I.R. 1942 Mad. 585, foil. ( Harnatn Stnah, 

J. ) Anguri Devi v. Gurnam Singh 5? P L 

336. ’ * 

“ TTT^: Courl-tcc—Wrong decision as to 

Jurisdiction of High Court to interfere. See 
Court-Fees Act, S. 12 (1). 49 Bom.L.R. 72. 

Ss. 115 and 3— “Court subordinate” — 
Court with exclusive jurisdiction—If included. 

S. 115, C. 1 . Code, can have application in 
respect of the Courts mentioned in S. 3 but not 
in respect of those Courts which have been given 
exclusive jurisdiction by express provision of law 
or by necessary implication. Where the legisla¬ 
ture bv clear words creates a new tribunal, self- 
contained and exclusive, then the mat'er which 
needs to be considered is not whether the iuris- 
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diction of the High Court is taken away but whe¬ 
ther it was at all there. 31 B. 604, rel. on. 

(Hidayatullali and Kaushalendra Rao , JJ.) Sa- 
watram Ramprasad Mills Co., Ltd. v. Vishnu 
I.L.R. (1949) Nag. 905=A.I.R. 1950 Nag.' 
14. 

--S. 115— Court subordinate—Flection Com¬ 
missioner acting under District Board Electoral 
Rules—Order on election petition — Revision — 
Erroneous construction of rule—If ground for 
revision as affecting jurisdiction to decide. 

It is open to the High Court to interfere in 
revision with an order of an Election Commissio¬ 
ner acting tinder the Bihar District Board Electo¬ 
ral Rules. He is a Court subordinate to the High 
Court within the meaning of S. 115, C. P. Code, 
and hence his orders can be revised by the High 
Court if sufficient grounds exist. But an error 
of law, e.g., a wrong interpretation of the Elec¬ 
toral Rules, is not a ground for revision, as it 
does not affect his jurisdiction to decide the 
matter, as it is oj>en to the Election Commissioner 
to continue the rule rightly or wrongly and it is 
solely within his jurisdiction to decide about it, 
and his decision, is therefore not open to revi¬ 
sion. 14 Pat. 488; 20 Pat. 373; 22 Pat. 577, 
rel. (Das and Sarjoo Prasad, JJ.) Jamuna 
Prasad v. Jogendra Prasad. 29 Pat. 581=5 D. 
L.R. (Pat.) 211. 

• S. 115—" Court subordinate”—Rent con¬ 
troller and appellate authority appointed under 
Punjab Urban Rent Restriction Act. 

A Court of law may be defined as a tribunal 
dealing with and adjudicating upon civil disputes 
by operation of law in a judicial manner untrou¬ 
bled by ulterior considerations or matters of 
executive policy and observing certain definite 
rules of procedure which are either defined by 
statute or recognised by practice. Applying this 
test to the controller and the “Appellate Autho- 
nty” appointed under the Punjab Urban Rent 
Restriction Act, they arc not Courts of law sub- 
ordina e to« the High Court within the meaning 
of S. 115, C. P. Code, and their orders are there¬ 
fore not subject to revision Ivy the High Court. 
A LR. 1949 Lah. 04 . diss. from. (Das, C.J., 
Khcnsla and Kapur , JJ.) Pitman’s Shorthand 
Academy v. Lila Ram & Sons. 5? P T R 1 — 

1950 Ep - 181=5 D.L.R.” (Simla) 162 

7~ S Court subordinate—Appellate au¬ 

thority under S. 12 (1) of the Madras Buildings 
(Lease and Rent Control) Act-Orders of— 
Revision—If competent. See Madras Buildings 
(Lease and Rent Control) Act, S. 12 (1). (194S) 
1 M.L.J. 314; (1949) 1 M.L.J. 419. 

- S. 115— Court subordinate—Authorilv Ap¬ 
pointed under S. 15 of the Payment of Wages 
Act. See Payment of Wages Act 15 vnd 
C. P. Code, S. 115. 1946 A.L.W. 49. 

—--S. 115—Court subordinate—Authorilv ap- 

potnted under S. 15 of Payment of Wages’Act. 

the authority” appointed under S. 15, Pay¬ 
ment of Wages Act. is a Civil Court and further 
it is a Court subordinate to the High Court \vith- 

P„ iV'P r,e Y °1 S - I1S - C - P - Code, and S. 44, 
Punjab Courts Act. (Abdul Rash !d, Ag. C. J., 
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Ram Lall and Mahajan, JJ.) Works Manager, 
Carriage and Wagonshops v. Hash mat. I.L. 

R. (1947) Lah. 1=226 T.C. 44=1946 Lah. 
(Rul.) 425=48 P.L.R. 477=A.I.R. 1946 Lah. 
316 (F.B.). 

- —S. 115—“Court subordinate”—Authority 

appointed under S. 15, Payment of Wages Act— 
Revisional jurisdiction of High Court. See Pay¬ 
ment of Wages Act, S. 15 (1). I.L.R. (1949) 
Nag. 905. 

- —S. 115— “Court subordinate”—Authority 

appointed under—Payment of Wages Act, S. 15 
(1)— Order of—Jurisdiction of High Court to 
revise. 

The Authority under S. 15 (1) of the Payment 
of Wages Act is not a “Court” subordinate to 
the High Court within the meaning of S. 115, 
C. P. Code, and therefore the High Court has 
no revisional jurisdiction over the orders of that 
authority. The mere use of the word "Court” in 
connection with that authority and the mere fact 
that the Act and the rules thereunder enjoin the 
authority to follow the procedure oj a Court of 
civil jurisdiction would not make that authority 
a Court. 47 Bom.L.R. 852, appl. and foil. 1944 
Nag. 531; 1937 Sind 6 foil.; 28 Lah. 1; 20 Pat. 
373^(F.B.), not foil. (Rajadhyaksha and Taha- 
girdar, JJ.) Spring Mills, Ltd. v. Ambekar. 
I.L.R. (1949) Bom. 863=4 D.L.R. (Bom.) 46 
=A.I.R, 1949 Bom. 188=51 Bom.L.R. 148. 

-S. 115— “Court subordinate” Authority 

invested with jurisdiction under the Payment of 
Wages Act—If a Court whose orders are revis- 
a ble by the High Court—Payment of Wages Act 
(IV of 1936), S. 15. 

The word “Court” is not a term of art having 
a fixed meaning: it indicates a large number of 
entirely divergent things. So far as a Court of 
law, in the wider sense of the word, is concerned, 
it might be held that any person or bodv of per¬ 
sons, called upon to decide any question of right in 
accordance with judicial principles and which is a 
‘tribunal which exercises jurisdiction by reason 
of the sanction of the law’ is a Court. It does 
not, however, follow from this that every such 
tribunal is a Court of civil jurisdiction to which 
alone S. 115, C. P. Code, applies. It cannot be 
predicated of a large variety of tribunals, like the 
revenue and rent Courts. Commissioner* for the 
trial of election petitions and special Courts as 
those of Special Judges under the U. P. E. E. 
Act, that they are subject to the powers vested 
in the High Court by reason of S. 115, C. P. 
Code. 

The authority invested with jurisdiction under 
the Payment of Wages Act is not a Couh sub¬ 
ordinate to the High Court within the meaning of 

S. 115, C. P. Code and as such an application to 
revise its orders would not be maintainable. 
(Misra, Kaul and Kidwai, JJ.) H. C. D. Ma- 
thur v. E. I. Ry. 1949 A.L.J. 471=1949 A. 
W.R., 581=A.I.R. 1950 All. 80=5 D.L.R. 
(All.) 81 (F.B.). 

■-S. 115 —“Court Subordinate”—Bombay 

Tenancy Act , S. 24— Collector’s order under — 
Revision—Jurisdiction of High Court. 

An order made by the Collector in appeal under 
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S. 24 of the Bombay Tenancy Act, 1939, is not 
subject to the revisional jurisdiction of the High 
Court under S. 115, C. P. Code. The Collector 
; in . such a case, is not a Court subordinate to the 
! High Court. (Sen and Rajadhyaksha , JJ.) Par- 
| vatibai Utamlal v. Rupakeshay. I.L.R. 

(1947) Bom. 351=49 Bom.L.R. 658=A.I R 
! 1948 Bom. 118. 


--S. 115—“Court subordinate”—Debt Ad¬ 

justment Board under Bombay Agricultural 
Debtors Relief Act—Order of—Revision. I See 
Q.D. 1941-1945, Vol. I, Col. 977.] People's 
Own Provident and General Insurance Co. v. 
Guracharya. I.L.R. (1945) Bom. 912=224 
I.C. 289=1946 Bom. (Rul.) 207=A.I.R. 1946 
Bom. 200. 

--S. 115— Court subordinate—District Court 

exercising powers of Qazi unde>[ Mahomedan 
Law. 

The Court of the District Judge exercising as 
the principal Court of original civil jurisdiction 
the powers of a Qazi under the Mahomedan Law, 
is subordinate to the High Court, and its orders 
can, therefore, be revised under S. 315, C. P. 
Code. (Misra and Madeley, JJ.) Mahomed 
Safdar Ali v. Advocate-General. 21 Luck 5^6 
=225 I.C. 21=1946 O.W.N. 240=1946 O.A. 
(C.C.) 179=1946 A.W.R. (C.C.) 179=1946 
Oudh (Rul.) 205=A.I.R. 1946 Oudh 244. 


u . 


no 


uur t Mivuuinuie—uisiici 




acting as Revenue Court — Re7)ision — Compe^^y. 

No revision lies to the Chief Court when a 
District Judge decides cases under the Oudh 
Rent Act because he is not a Civil Court but a 
Revenue Court and is consequently not subordi¬ 
nate to the Chief Court for the purposes of S. 
115, C. P. Code. (Misra and Kidwai, JJ.) 
Sankata Prasad v. Ram Kushi Devi. 22 Luck 
207=230 I.C. 25=1947 Oudh (Rul.) 117=1947 
A.W.R. (C.C.) 44=1947 R.D. 94=1947 O.W. 

n-,u 88 oTo 1947 °* A * (C - C -) 44=A.I.R. 1947 

Oudh 232. 


--S. 115—“Court subordinate”—District 

Judge acting under proviso *co S. 10, Bengal Alien¬ 
ation of Land Act—If Court or persona designata 
—Order on application to revise order of Col¬ 
lector-Jurisdiction of High Court to revise. See 
Bengal Alienation of Land (Temporary Pro¬ 
visions) Act (1944), S. 10. 227 I.C. 194. 

~S. 115— Court subordinate—District Judge 
exercising powers under 9. 78 of Bihar and 
Orissa Village Administration Act. 

An application for revision does not lie against 
an order of a District Judge setting aside a decree 
passed by a panchayat in exercise of the powers 
conferred on him by S. 78, Bihar and Orissa 
Village Administration Act. The High Court 
has no power to revise an order made by a 

as it is not a civil Court and is not 
subject to the superintendence of the High 
Court. The District Judge, when exercising his 
jurisdiction under S. 78 of the Act, is not sitting 
as the president of the District Court and is 
not a Court subordinate to the High Court with¬ 
in the meaning of S. 115, C. P. Code. 22 P. 
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577, comm. on. (Shearer and Reuben, fj.) 
.Sudagar Chaudhary v. Raoharaman Pr\sad 
28 Pat^ 63=A .1.R. 1949 Pat. 333. 

S. 115—“Court Miioniimor”—District 

Judge holding election inquiry under S. 15, Bom- 
Day Municipal Moroughs Act—If Court or persona 
deswnata. [See Q.D. 1941-1945, Vol. I, Col. 
^78.) Keshav Ramchandra 7 . Municipal Bo- 
ROuch, Jalgaon. I.L.R. (1946) Bom. 143=A 
I R. 1946 Bom. 64. 

“ “S . 115 —Court subordinate—District Judn~ 
refusing to appoint mutwalli of mosque on appli¬ 
cation—-Revision—Competency. 

A District judge in appointing or refusing to 
appoint a mutwalli of a mosque in a summary 
proceeding unde- S . 10, Regions Endowments 

• i r i i'’ acts as a Court and exercises judi¬ 
cial functions and not administrative or executive 
unctions. His order on such application is there¬ 
fore subject to revision by the High Court under 
lly P - Code. (Sen, f .) Mahomed Bhai 

N T 1 frh R - (V)46) N ^- 646=1946 

?rW iSrAVc. X N - 3, = 1946 

•- -S .. 115 *Court subordinat*'”—Election 
Commissioner under rules framed under Madras 
District Municipalities Act (V of 1Q?0) 

J Ie ^ nata not subject to revisional 
jurisdiction of High Court. 

If ™ Ie ; s under the Madras District Munici- 

vl 4 irnn et T d °{ 1920) fr:uned under G. O. 
d° t - P cd 4Hl Mav. 1940, provide 

that, an Election Commissioner exercising jnri- 

d.ct, o „ under the rules shall he deemed to exercise 

-uch jurisdiction as a persona desiqnala- and not 

which h C p aPaC,t -M “ % Judge 0f the C °urt ever 
which he presides. It , s also provided that his 

under' S m ? J”®!; -^ccor-dinfgly a petition 
revise his T ,° a’ 6 C ° dc of Civil Procedure to 

21 f r n Cr does " ot !ic - (Krisfomssoami 

aTr io'n B M r - Rl ' AN °n Row. 

A.l.R. 19o0 Mad. 123= (19-19) 2 M.L.T. 532. 
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which are not subject to the High Court’s appel¬ 
late power if these matters have been entrusted for 
adjudication to an admittedly subordinate Court 
as a Court and not to the Presiding Officer of 
such Court as a persona designate . The Elec¬ 
tion Petitions Commissioners do not satisfy either 
of these tests. 

Per Cornelius, Jcontra .—ThTr Election Peti¬ 
tions Commission is a Court Subordinate to the 
High Court for the purposes of S. 115, C. P. 
Code. By merely declaring or characterising a 
cerain funcionary as persona designate the effect 
cannot be produced of rendering such functionary 
not a Court, if his functions involve the determi¬ 
nation by reason of the sanction of the law, and 
not merely by reason of voluntary submission to 
such jurisdiction, of justiciable issues relating to 
civil rights arising between persons subject to the 
jurisdiction and if the manner in which he is re¬ 
quired or expected to resolve such issues is essen¬ 
tially the manner adopted by a Court. It is 
undeniable that an election pertition challenging the 
election of a member of a Provincial Legislature 
raises an issue relating to civil rights between 
persons within the jurisdiction, and the commis¬ 
sion determines this issue not by reason of volun¬ 
tary submission of the parties to its jurisdiction 
but under the sanction of law. 

S. 115, C. P. Code, embodies a very important 
part of the High Court’s functions in relation to 
all Courts and tribunals which are required by law 
to observe the procedure laid down in the C. P. 
Code. The Election Petitions Commission is re¬ 
quired by statutory rule to follow that procedure, 
and it is a necessary consequence of that statutory 
provision that in procedural matters the commis¬ 
sion should be subject to the revisionary jurisdic¬ 
tion of .the High Court. The mere fact that- elec- 
lon petitions are exclusively triable bv the com¬ 
mission does not affect this conclusion,’ for, it can 
never be any part of the High Court’s intention to 


S. I,5^( ;r vL- i r' interfere with the making of any order by a Court 

ns .. ' h J er ,"Z °f special jurisdiction, if the grounds on which 


(pill - ■ Co »'»»ssioncrs—Government of India 
(Promncial Elections) (Conn// Practice? and FI 
cetton Petitions) Order . 1936 . 

Petitioner' 5 ’ °- • PuU Bn,rh -~The Election 
editions Commissioners appointed under the 

Governmental India (Provincial Elections) (Cor- 

1936 are^ot*' r'' ® ect , ,on Pcti, 'ons) Order, 
Corrr’t within fc C p' 

jurisdiction in a defined"rlass oTousk S CIiC ' llslvc 
It cannot be laid down as a broad and unqualified 
proposition that once it is held that an officer 
authority or functionary is exercising the functions 
of a Court in relation to rights tint , O f 
ed civil that officer, authority nr f,,',..!* 
must, he held to he subordinate 1o the High Court* 
One clear indication of subordination has always 
been held to he that the Court whose suhordi aVio, 
1? ,n question is subject to (ho appellat "7 rfi lie 
tion of the High Court. A Court k 

Subordinate to the High Court even qua matted 


the order proceeds have been exclusively assigned 
by law to such tribunal or to interfere by peremp¬ 
tory order with the ordinary course of adjudica¬ 
tion by such tribunal within its limited jurisdic¬ 
tion except where a grave wrong or defect of 
justice is manifest such as cannot be remedied by 
the regular procedure, or where there is reason 
to assume absence of good faith. For instance, 
whether the High Court’s jurisdiction is attracted 
during the pendency, or after the conclusion of 
the proceedings before a special tribunal, in a case 
of which such tribunal is properly seized, and 
which falls within its exclusive jurisdiction, .the 
Iiigli Court can never undertake the decision, 
directly or indirectly, of any question which lies 
within the aforesaid exclusive jurisdiction, but 
nevertheless it may make effective orders to safe¬ 
guard the interest of justice, (c.g.) where there 
has been failure to conduct the proceedings “ac¬ 
cording to the requirements of substantial justice’' 
and equally even in relation to interlocutory or 
procedural orders, there is nothing to prevent the 
riign court from making an effective order, where 
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the conditions which will justify interference are 
present. 

For the purposes of S. 115, C. P. Code, direct 
subjection to the authority of the High Court in 
any or all respects is not necessary in relation to 
the Court whose orders are to be revised, but it is 
sufficient that it is a Court of a civil nature, and 
inferior in rank. (Munir, Aq. C.J., Cornelius 
and Khurshid Zaman, JJ.) Sultan Ali v. Nur 
Hussain. Pak.L.R. (1949) Lah. 215_=r50 Cr.L. 
J. 598=A.I.R. 1949 Lah. 131 (F.B.). 

-S. 115— Court subordinate — Judge as per¬ 
sona designata exceeding pozvcrs conferred and 
acting outside powers — Revision—High Count's 
Power to interfere. 

If a Judge acting as a persona designata exceeds 
the powers conferred upon him by law or acts 
outside it he ceases to act as a persona designata, 
and becomes a Court subordinate to the High 
Court under S. 115, C. P. Code. The High 
Court has therefore power to revise an order 
passed by a persona designata who acts without 
jurisdiction. (Davis, C.J. and Thadani', J.) 
Vensimal v. Karachi Dt. Local Board. I.L. 

R. (1947) Kar. 117=A.I.R. 1948 Sind 116. 
-S. 115— Court subordinate — Land acquisi¬ 
tion collector dealing with application for refer¬ 
ence — Land Acquisition Act, S. 18. 

In dealing with an application under S. 18 of 
the Land Acquisition Act asking for a reference, 
the collector does not act as a Court and even 
if he does, he does not do so as a Court sub¬ 
ordinate to the High Court, and his order is 
therefore, not revisable under S, 115, C. P. 
Code. (Biszvas, Blank and ChakravartU, JJ.) 
Khetsidas Gangaram v. First Land Acquisi¬ 
tion Collector. I.L.R. (1946) 2 Cal. 573=226 
I.C. 330=1946 Cal. (Rul.) 357=50 C.W.N 
758=A.I.R. 1946 Cal. 508 (F.B.). 

-S. 115— “Court subordinate” — Ord^r of 

fine by Revenue Officer for breach of Forest 
Rules under C. P. Land Revenue Act—Revision 
—Jurisdiction of High Court — Cr. P. Code, Ss. 
435 and 439— Powers of revision — ‘Offence 

The High Court has no jurisdiction under 

S. 115, C. P. Code, to entertain applications in 
revision from orders passed by a Revenue Officer 
(Deputy Commissioner) imposing penalties under 
the C. P. Land Revenue Act for breach of Forest 
Rules framed under S. 162 of that Act nor 
would the breach of the rules in question be an 
“offence” as defined by the Cr. P. Code. Hence 
an order by the Revenue Commissioner or De¬ 
puty Commissioner imposing a fine for breach 
of Forest Rules cannot be considered to be a 
conviction by a Criminal Court under the Cr. P. 
Code, and is therefore not revisable by the High 
Court in the exercise of its powers of revision 
tinder the Cr. P. Code. (Meredith and Ray, 
JJ.) Udit Pratap Singh v. Sukru Kishan. 
25 Pat. 806=13 Cut.L.T. 14=A.I.R. 1947 
Pat. 381. 

' — -S. 115— Cross-objections in revision — 

Competency. 

Cross-objections cannot be filed in civil revi¬ 
sion petitions under S. 115, C. P. Code. A.I. 

. R. 1941 Mad. 55; 14 I.C. 562, Rel. on. (Chan- 
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diramoni, J.) Sundar Lal v. SasiRa Begam. 1950 

A.L.J. 672. 

-S. 115 —Decision extra cursum curiae— 

Revision . 

Where the parties to a pending suit ask the 
presiding Judge to decide the matter before him 
in his own way with or without evidence, with 
or without issues, with or without details, and 
deal with the dispute as extra cursum curiae, and 
agree to abide by his decision against which they 
agree not to appeal, the High Court will not inter¬ 
fere in revision with the order of the Judge. 
(Davis, C.J. and Thadani, J.) Pirdinoshah v, 
Bachalshah. A.I.R. 1947 Sind 185. 

--S. 115—-Decree not in excess of award 

—Revision—Validity of award—If can be chal¬ 
lenged. See Arbitration Act, S. 17. I.L.R 
(1949) Nag. 272. 

-S. 115— Decree of affirmance — Variation of 

decree in respect of costs only. 

Where the only variation that is made by the 
appellate Court is in respect of the costs as 
awarded by the lower Court but otherwise abso¬ 
lutely affirms the decree of the lower Court, leave 
to appeal to Supreme Court cannot be granted 
unless some substantial question of law is involv¬ 
ed. I.L.R. 2 Luck. 98 (P.C.), fol. (Atma 
Clic.ran, J.C.) Daulat Ram v. Prem Das. 
A.I.R, 1950 Ajmer 28 (2)=5 D.L.R. (A.M.) 

Of • 

- S. 115— Delay in applying—If ground for 

refusal to interfere—Interference on payment of 
costs to opposite party. 

The fact that an applicant for revision of an 
order under S. 115, C. P. Code, has applied 
after a great delay would not be a ground for 
the High Court refusing to exercise its revi- 
sional powers in a fit case, when for such delay, 
the opposite part}' can be sufficiently compensated 
for in costs. A.I.R. 1938 Mad. 921, ref. 

(Ramaswami and Sarjoo Prasad, JJ.) Basuki 
Prasad Singh v. Satya Kinkar. A.I.R. 1950 
Pat. 470. 

-S. 115— Delay in applying — Practice. 

When applications in revision are very belated 
ones and are not intended to be pressed, the High 
Court would not interfere with the order of the 
lower Court sought to be revised even though the 
order itself might be an improper one. (Seth, 
J.) Raghunath Das v. Sri Kishan. 1950 A. 
W.R. 137=A.I.R. 1950 A. 248=1950 A.L.J. 
80. 

- S. 115—Discretionary order—Revision— 

Order refusing stay, under S. 151. of civil suit 
for rent, pending commutation proceedings under 
Tenancy Act before Revenue Officer—Interference 

—Grounds for. See C. P. Code, S. 151. 5 D.L. 
R. (Pat.) 192. 

— -S. 115— Discretion — Illegal order setting 

aside prior illegal order—Interference in revision. 

The exercise by the High Court of its : powers 
of revision under S. 115, C. P. Code, is dis¬ 
cretionary, and the section imposes no obligation 
on the High Court to interfere in each case of 
illegal exercise of jurisdiction by a subordinate 
Court. Where the effect of an illegal order pass- 
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ed by the lower Court has been to set aside ano¬ 
ther illegal order, and thus to restore the parties to 
their original position, the High Court 
will not be disposed to interfere and set aside 
the second only of the two illegal orders which 
would have the result of restoring the first illegal 
order. ( Mootham, J.) Chawder Bhan Singh 

9? 0T A r L ^ Sl S- TLR - 0947) All. 389= 
A 9 343' 26=1947 A1L (Rd-) 112=A.I.R. 1947 

—S 115 Discretion of lower Court as to 

■specific Performance-Interference. 

dUrrffi relie£ ° f J Sp , ecific performance is no doubt 
Hinnr?f " ary ? nd the revis, °nal Court will not or- 
Cnnrt'J j! lterf ? re with the exercise of the lower 
the mep V Scret10 "' Where a particular aspect of 

CourK th n °- been cons,(lcrC( i at all by the lower 
anrl it ’• there IS no exercise of discretion at all 
d it is open to the Court in revision to exercise 

R S Ax!rD Cre IOn r? n t,ie facts found. ( Baxi, J.C.) 
R-anibai V. Khimji Hirji. A.I.R. 1950 Kut 


9/6 


h ?•* V 5 E r f°neous decision—Order to sup- 
Pb particulars under O. 6, R. 5-Revision. 

o. 115, C. P. Code, is not concerned with 
erroneous conclusions of law or fact in which the 
question of jurisdiction is not involved. An 
erroneous order under O. 6, R. 5, C. P. Code, 
directing the defendant to supply certain particulars 
of the written statement filed by him, has nothing 
whatsoever to do with jurisdiction and cannot be 
revised under S 115, C. P. Code. ( Harries , C. 
A and Sarkar, J.) Ralyaram Melaram v. 
Kaluram. A.I.R. 1950 Cal. 149. 

——-S .1 i S—Erroneous decision—Question of 
Tact—Decision gome, to root of jurisdiction- 
interference. 

The question whether a particular enactment is 
applicable to a particular territory is, no doubt, 

£ of , fact -. an<1 not one of law. But if 

wL/hT ° f the - sl ! lt f,e l«"ds on the question 
ether a particular enactment is in force in 

a particular territory, the decision of the question 

ronV° ‘i 6 /° 0t - of the Jurisdiction of the trial 
Court, and if it is erroneous the High Court will 

LablZ, 7) re KA 0 OH 

01*50) 2 Am. 
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The question whether the decision of the lower 
Court was correct or incorrect cannot be gone into 
in an application under S. 115, C. P. Code. If 
the lower Court had jurisdiction to decide the 
Question before it and there is no irregularity or 
illegality in the exercise of that jurisdiction, its 
decision is not open to revision even if it is a 
wrong decision. 1944 O.YV.N. 440: 1945 O W 
N 234, Rel. on. 1948 A.L.T. 90, Distd. (Misra 
and Bharqava ,, JJ.) Janki Prasad Simgh v 

?AH°) 102 JJAN ‘ 1949 A ‘ LJ ’ 5UZZS £) ' LR * 

■ S. 115 Erroneous decisioti-r-Revision, 
zvlien competent. 

Although error in a decision may not by itself 
mean that the subordinate Court acted illegally or 
with material irregularity so as to justify inter-, 
ference in revision under S. 115 (c), C. P. 
Code, nevertheless, if the erroneous decision 
results in the subordinate Court exercising a 
jurisdiction not vested in it by law, or failing to 
exercise a jurisdiction so vested, a case for revi¬ 
sion arises under sub-S. (a) or sub-S. ( b ), and 
sub-S. ( c ), can be ignored. 76 I.A. 131, ref. 
to. (Mahomed Khurshid Zaman and Kayani, 
JJ.) Fateh Mahomed Khan v. Malkani Bhag 
Bhari. A.I.R. 1950 Lah. 185. 


limitation. nS ~ Erroneo ^ decision-Question of 

Where the lower Court exercises a jurisdiction 
not vested in it by law under a misconception of 
the law of limitation its order is liable to be set 
aside in revision. (Harnes, C.J. and Bancriee , 
" • / BASANTILATA DhAR r; Am \Rmsth 
Haldar. 54 C.W.N. 451=A.T.R. 1050 Cal. 


■S. 


US—Err,menus decision—Revision. 


. The Hl f h . P our t will not interfere with an 
incorrect decision of the lower Court when there 

is no question of lack of jurisdiction or material 
irregularly m procedure. („9.W* r and R cvh( ,„ 

„ p • C. Lall Choudhury v. S. \ Moim 
A.I.R. 1949 Pat. 472. M J ”• 

—-S. 115 —Erroneous decision — Revision 

when competent. 


———S. 115— Error of laze — Appellate Court 
failing to determine basic question of fact — Inter¬ 
ference in revision. 

When the decisions of the appellate Court are 
based on facts proved by the testimony of wit¬ 
nesses and the decision is not contrary to law, they 
will be binding on the highest Court. But where 
the only fact that goes to the root of the case 
is whether any right of way could be claimed on 
basis of long user, it is a question of law, and 
the appellate Court failing to determine the basic 
question of fact, commits a serious error of law 
calling for interference in revision. 70 I t A. 225, 
ref. to. (Bannerji, J.C.) Haroo v. Man Dass. 
A.I.R. 1949 H. P. 4. 

-S. 115 —Error of law—Erroneous decision 

on question of notice under S. 77 of Railways 
Act — Interference in revision . 

Where the Court below has passed a decree in 
favour of the plaintiff in a suit against the Rail¬ 
way Administration wrongly holding that a notice 
under S. 77 of the Railways Act is not necessary, 
the High Court in revision under S. 115, C. P. 
Code, is not entitled to reverse that decree, as 
the error of the Court is not on a point touching 
jurisdiction but a mere error of law. S. 77 of the 
Railways Act does not provide that no suit shall 
be entertained in the absence of notice. It pro¬ 
vides only that it cannot be decreed. The Court 
has always got the jurisdiction to entertain the 
suit, and has then to decide upon the necessity of 
notice. . With regard to the necessity of notice, 

/\J ias J* uriscliction to decide rightly or wrongly. 
(Manohar Lall, Meredith and Mahabir Prasad, 
JJ.) Dominion of India v. HazAri Lal. 28 

Pat 552=A.I.R. 1949 Pat. 410=30 P.L.T. 280 
(F.B.). 


-—S. 115 —Error of law—Interference. 

In a case under S. 115, C. P. Code, errors 
in law are not in themselves a ground for inter- 
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ference in revision. There must at the lowest be 
some material irregularity which touches the ques¬ 
tion of jurisdiction. ( Meredith J.) Governor- 
General in Council v. Bishundayal. A.I.R. 
1948 Pat. 48. 

—--S. 115 —Error of law—Interference by 

High Court-—Principles—Decree in spite of statu¬ 
tory prohibition. 

Where a decree is erroneous in the sense that 
some technical rule of law lias been overlooked 
which could have been remedied, the High Court 
would not ordinarily interfere in revision, but 
where there is a prohibition in a statute and a 
claim could not have been decreed according to 
law, the High Court would not be justified in 
importing any abstract considerations of justice 
and overlooked the principle that justice should 
be administered according to law. t ( Malik, C.J. 
and Mushtaq Ahmad, J.) Naubat Rai v. Ju¬ 
gal Kishore. I.L.R. (1950) A. 58=1949 A.W. 

R. 202=A.I.R. 1949 A. 606=1949 A.L.J. 102. 

-S. 115 —Error of law—Interference in 

revision. 

Under S. 115 (c ). C. P. Code, the High Court 
can interfere only in those cases where in the 
exercise of jurisdiction the lower Court acts ille¬ 
gally or with material irregularity. A mere er¬ 
ror of law not involving the jurisdiction of the 
Court is not enough. (Das and Guha. JJ.) Ral¬ 
ly Nath Dutta v. Shew Bux. 54 C.W.N. 
355=A.I.R. 1950 Cal. 87. 

-S. 115 —Error of law—When and when 

not a proper ground for interference. 

If the error of law complained of has resulted 
in giving the Court concerned a jurisdiction which 
it did not in fact possess, or if it has resulted 
in that Court refusing jurisdiction which it did 
in fact possess, then the question is one which is 
clearly within the scope of S. 115, Cl. (a) or 
(6), C. P. Code. If, however, the error com¬ 
mitted does not touch the question of jurisdiction, 

S. 115 has no application unless the case comes 
wihin the purview of cl. ( c) of the section. 

( KidwaiJ.) Lachman v. Ali Bux. 22 Luck. 403 
=1947 O.W.N. 362=1947 O.A. (C.C.) 140= 
1947 A.W.R. (C.C.) 140=A.I.R. 1947 Oudh 
228. 
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question of law or a question of fact erroneously 
and in such a case, High Court has no power of 
revision against a decision of the lower Court. 
But if a question of jurisdiction is involved in 
its conclusion of law or fact, then High Court 
can interfere in the event of such conclusion being 
erroneous, because that would amount to illegal 
assumption or exercise of jurisdiction. Under O. 
33, R. 5 ( d ), C.P. Code, the Court’s jurisdiction 
to reject an application for leave to sue in forma 
pauperis is derived from or is based upon the 
decision of the question whether the applicant’s 
allegations do not show a cause cf action. If it 
decides that question on an erroneous interpreta¬ 
tion of R. 5 (d), it will not be acting within 
the ambit of its jurisdiction, and its order dismis¬ 
sing the application is, therefore, revisable. 
(Sinha and Ray, J/.).Kamani Devi v. Kame- 
shwar Singh. 25 Pat. 58 12 B.R. 398=223 I. 
C. 336=1946 Pat. (Rul.) 183=A.I.R. 1946 
Pat. 316. 

- 7 - 7 —S. 115 —-Error of law—Wrong decision on 

limit atio n—R evisio n—In t e rfereti ce. 

# An erroneous decision on a question of limita¬ 
tion will not justify the High Court in interfer¬ 
ing with that decision in revision under S. 115, 
C. P. Code. ( Das and Ayyar, JJ.) Kantha 
Sahu v. Probasi Naik. 13 Cut.L.T. 63. 

S. 115 and O. 22— Failure to bring legal 
representatives of deceased respondent on record 
—Revision petition, if may be dismissed. 

Cornelius, J. —The High Court may dismiss a 
revision petition by reason of the petitioner’s 
failure to prosecute it. The expression “failure 
to prosecute” must necessarily include default in 
the taking of all such steps as are necessary for 
the further continuance of the proceedings, and 
failure to bring before the Court the representa¬ 
tives of a deceased respondent, Whose interests are 
likely to be affected, should the petition succeed, 
is clearly such a default. (Din Mahomed, Ram 
Lall and Cornelius , JJ.) Ajudhia Pershad Ram 
Pershad v. Sham Sunder. I.L.R. 1947 Lah. 
417=229 I.C. 307=1947 Lah. (Rul.) 168=A.I. 
R. 1947 Lah. 13 (F.B.). 

-——S 115—Finding of fact—Interference. See 

I C. P. Code. S. 115—Question of fact—Inter¬ 
ference. 


--S. 115— Error of law—When a ground for 

interference in revision. 

If a Court assumes jurisdiction, or declines to 
exercise jurisdiction upon an erroneous view of 
the law its order can be revised. But if the de¬ 
cision of a question of law has no effect upon 
the jurisdiction of the Court, it cannot be in¬ 
terfered with in revision under S. 115, C. P. 
Code. (Seth, /.) Lakshmi Shanker Tewari 
v. Rama Kant. 1949 A.L.J. 439=1949 A.W. 
R. 521=A.I.R. 1950 A. 144. 

■— 77 -S. 115— Error of law—When ground for 
revision—Order of Court dismissing pauper appli- 
catoin under O. 33, R. 5 (d) erroneously inter¬ 
preting that rule. 

Once a Court rightly assumes jurisdiction to 
<fedde a dispute between the parties, it does not 
exercise its jurisdiction illegally of with material 
irregularity simply because it decides either a 

Q..D .—62 ’ 


■S. 


115—Illegality—Appeal from order 
granting review—Appellate Court considering suffi¬ 
ciency of evidence in proof of grounds for review 
and reversing finding of trial Court—If acts il- 

^ ga ]L y “ Revision - Interference • See C. P. Code, 
a 47, R. 4 (2), proviso (b ). 4 D.L.R. (Nag,) 

r S • . — Illegality — Discretion — Interfer- 

ence inrevision—Order for refund of commission 

under O,. 21, R. 93 — Omission to award interest 
— Revision — Interference . 

In making an order under O. 21, R. 93, C. P. 
Lode, for refund of the commission on the sale 
proceeds by the Nazir who conducted the sale, 
it is discretionary with the Court to allow inter¬ 
est, on the amount or not. Where the Court 
does not consider it fair or just to allow inter¬ 
est, the High Court will not interfere with the 
discretion exercised by the lower Court, in the 
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absence of any question relating to jurisdiction. 

(Ram Labhaya, J. C . ) Guman Mal v. Parlad 
Das. 4 D.L.R. (A.M.) 24=A.T.R. 1949 

Ajmer 47=1949 A.M.L.J. 1. 

-S. 115 —Illegality or material irregularity 

—Court — Order for payment of excess court-fee 
on wrong application of lazv coming into force 
after suit —(Irani of short and inadequate ad¬ 
journments for payment—Order refecting plaint 
for non-payment — Interference in revision—Order 
of rejection becoming final—If bar to interference. 

W here the lower Court demands excessive 
court-fee on a plaint, applying to the case, the 1 
provisions of Act XXV of 1948, which came into 
force subsequent to the institution of the suit, and 
rejects the plaint for failure to pay the deficient 
court-fee, it having granted for payment of the 
excess-fee only short and inadequate adjournments, 
it manifestly acts illegally and with material 
irregularity in the exercise of its jurisdiction, and 
the High Court will consequently interfere in 
revision with the decision of the lower Court. 
By interfering with the order demanding further 
court-fee, the Court must, of necessity, as a 
consequence, also set aside the order rejecting the 
plaint, and the fact that the latter order has the 
force of a decree and has become final is no bar 
to the exercise by the High Court of its powers 
of interference with the order of the lower Court. 
(Ramasrwami and Sarjoo Prasad, JJ.) Basuki 
Prasad Singh v. Satya Kinkar. A.I.R. 1950 
Pat. 470. 

-S. 115 —Illegality or material irregularity 

—Wrong decision on fact or law — Revision— -Ju¬ 
risdiction under S. 34, Arbitration Act — Failure 
to exercise — Interference. 

It is settled law that where a Court has juris¬ 
diction to determine a quesion and it determines 
that question it cannot be said that it has acted 
illegally or with material irregularity because 
it has come to an erroneous decision on a ques¬ 
tion of fact or even of law. But where the 
lower Court has failed to exercise the jurisdiction 
vested in it, e.g., under S. 34, Arbitration Act, to 
stay proceedings in the suit the High Court is 
entitled to interfere in revision. T.L.R. (1945) 
All. 162, rel. on. ( Rajadhyaksha and Chainani, 
JJ.) Central Government of India v. Chho- 
talal Chhaganlal. T.L.R. (1949) Bom. 449= 
51 Bom.L.R. 615=A.I.R. 1949 Bom. 359= 
4 D.L.R. (Bom.) 147. 

-S. 115—Interference—Abuse of nowers by 

the execution Court—Interference. [Xee Q.D. 
1941-1945, Vol. I, Col. 984.] Bagym.akshmi 
Ammal v. Bappu Aiyar. T.L.R. (1946) Mad. 
640=223 I.C. 325=1946 Mad. (Rul.) 109=A. 
I.R. 1946 Mad. 90. 

-S. 115— Interference—.tppeal under S. 

476-B, Cr.P.Code — Order awarding a etc — Juris¬ 
diction—Interference by High Court. 

S. 35, C. P. Code, does not apply to an ap¬ 
peal under S. 476-B, <J.r. P. Code, and hence in 
such an appeal the Appellate Court has no juris¬ 
diction to award costs. Tf the Court awards 
costs, it acts illegally, in the exercise of its juris¬ 
diction and such an order awarding costs will be 
interfered with by the High Court under S. 115, 
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C. P. Code. ( Fazl Ali, C.J ., Manohar Lull and 
Ramaswatni, JJ.) Deonandan Singh v. Ram- 
lakh an Singh. 27 Pat. 52=2 D.L.R. 492= 
A.I.R. 1948 Pat. 225=49 Cr.L.J. 246 (F.B.). 

-S. 115— Interference — Conditions neces¬ 
sary for. 

S. 115, C. P. Code, applies to jurisdiction only, 
the irregular exercise, the non-exercise or the 
illegal assumption of jurisdiction. It is not 
directed against conclusion of law or fact which 
involve no question of jurisdiction. If, however, 
the lower Court has absolutely and whimsically 
declined to exercise its jurisdiction, and refuses 
to make any orders which it should have done, the 
High Court will interfere under S. 115, C. P. 
Code. J Manohar Lall, Ag. C. J., Sink a and Das t 
JJ.) R. Nicholes Lines v. All India Spinners 
Association. (1946) P.W.N. 321 = 13 B.R. 382 
=230 I.C. 88=1947 Pat. (Rul.) 274=A.I.R. 
1947 Pat. 185 (S.B.). 

-S. 115— Interference in revision — Deri¬ 
sion by lozver Court of question relating to sub - 
stantive part of ease as preliminary question — 
Proper course. 

1 A preliminary objection almost invariably re- 
I lates to the entire suit. While it may touch the 
i merits of the case in a collateral or indirect 
manner, it must not involve the direct decision of 
i a question which is an integral part of the 
merits of the case. If a lower Court decides a 
question which belongs to the substantive part of 
the case as preliminary question, it falls into the 
error of deciding the case piecemeal. The proper 
course for the High Court in revision is to set 
aside the finding recorded by the Court and to 
make a direction that the issue in question should 
be decided along with all other issues arising out 
of the case on the merits, at the close of the 
trial. (Cornelius, J.) Tahir Shah z*. Kanda. 
Pak.L.R. (1949) Lah. 619=A. LR. % 1949 Lah. 
279. 

-S. 115—Interference—Discretion of Court 

as to sufficiency of cause for and excusing of delay 
under S. 5 of Limitation Act. See Limitation 
Act (IX of 1908), S. 5. (1949) 1 M.L.J. 144. 

-S. 115 and O. 33, R. 5— Interference — 

Dismissal of pauper application on extraneous and 
irrelevant considerations. 

Where a Court purports to dismiss an applica¬ 
tion to sue in forma pauperis on certain considera¬ 
tions extraneous to those provided for in R. 5 
of O. 33, C. P. Code, and which are irrelevant, 
on grounds which could not he the basis of such 
a decision, the Court thereby invests itself with a 
jurisdiction which in law it did not possess and 
as such its order can he interfered with in revi¬ 
sion. (Malik, C.J. and Desai, J.) Orpf. t\ 

Deacon. 1950 A.W.N. 191=1950 A.L.J. 93. 

-S. 115 —I ntcrfcrcncc—Executing Court 

adjourning petition for acceptance of security 
from decree-holder owing to his absence. 

There is nothing illegal in an execution Court 
adjourning a petition for acceptance of security 
| from the decree-holder owing to his absence, and 
if there is any illegality it is not such as to call 
for interference in revision. (A into Charon, 

J.C.) Trut.ni Pkrshap Shiv Chanii. 5 D. 
L.R. (A.M.) 30. 
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-S. 115—Interference—Grounds for—Exe¬ 
cuting Court going behind the decree under a 
mistake of law. See Hindu Law — Joint Family 
— Father. (1947) 1 M.L.J. 183. 

- ; —S. 115— Interference — Grounds—Order 

without jurisdiction but rectifying an error — 
Interference by High Court. 

The revisional powers of the High Court have 
to be exercised only in the interests of justice. 
While the Higli Court has power to interfere with 
an order made without jurisdiction, it will not 
interfere with an order which the interests of 
justice required should be upheld, and which has 
rectified an error which should not be allowed to 
remain. (Davis, C. J. and Thadani, J.) Vensi- 
mal v. Karachi Dt. Local Board. I.L.R. 
(1947) Kar. 117=A.I.R. 1948 Sind 116. 

-S. 115— Interference — Limits to powers 

of- 

If the High Court is satisfied upon these three 
matters, viz., (a) that the order of the subordi¬ 
nate Court is within its jurisdiction, (b) the case 
is one in which the Court ought to exercise juris¬ 
diction and (c) the Court has not acted illegally, 
it has no power to interfere because it differs, 
however profoundly, from the conclusions of the 
subordinate Court upon questions of fact or law. 

A.I.R. 1949 P.C. 156, foil. (Sen, J.) Rajul 
Raojee v. Provincial Government, Central 
Provinces and Berar. I.L R. (1950) Nag. 690 
=5 D.L.R. (Nag.) 174. 

--115— Interference — Order cutting down 

Pleader Commissioner’s Bill — Interference—Power 
of High Court — Constitution of India, Art. 227. 

An order of lower Court cutting down a Plea¬ 
der Commissioner’s Bill on the ground that some 
unnecessary work had been done by the Pleader 
• Commissioner without hearing him in the matter, 
is not a judgment or a judicial order at all. The 
fact that the amount of fees determined is inci¬ 
dentally to be included in the decree 
amount to be paid by the parties does 
not make it a judicial order. The High 
Court has, therefore, no power to inter¬ 
fere with an OTder of that sort under S. 115, 
C. P. Code; on the other hand, this is a case 
covered by the High Court’s powers of superin¬ 
tendence under Art. 227 of the Constitution. It 
is under this provision that the Court has power 
to fix the fees to be paid in such matters and it 
-is clearly ancillary to that that the Court has 
power to control orders to be passed in respect 
of such fees. (Roxburgh, J.) Sitansujiban 
Mitra v. Dilip Kumar. 86 C.L.T. 26=54 C.W. 
N. 782. 

- S. 115— Interference — Order made by con¬ 
sent of parties. 

The 'Court would not ordinarily be disposed to 
exercise its discretion any powers under S. 115, 
C. P. Code for the purpose of setting aside an 
order of a lower Court which was made with the 
consent express or tacit ^f tiie person who seeks 
to have that order vacated. (Mooihani, J .) Suraj 
Bali Singh v. Jadu N and an Singh. I.L.R. 
(1947) A. 223=1946 AAV.R. (H.C.) 618=1946 
A.L.J. 479=1946 A.L.W. 593=£.I.R. 1947 
All. 98=231 I.C. 281. 
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-S. 115— Interference—Order that no spe¬ 
cial issue need be framed on a point. 

Where a Court orders that no special issue 
need be framed on a particular point and that 
parties can lead evidence on that point under an¬ 
other issue the matter is one which need not be 
agitated in revision at that stage and could well 
be agitated in the appeal. Hence a revision against 
such an order would have to be dismissed. 
Das. A.I.R. 1950 Ajmer 28 (2)=5 D.L.R. 
(Atma Charan , J.C.) Doulat Ram v. Prem 
(A.M.) 37. 

-Ss. 115 and 151— Interference—Orders un¬ 
der S. 151. 


Powers under S. 151, C. P. Code, after all are 
discretionary and orders passed under the section 
cannot be ordinarily interfered with on the revi¬ 
sional side by the Court under S. 115, C. P. 
Code and more so when another remedy by way 
a suit is available. 76 I.A. 67, Foil. (Atma 
Charan, J.C.) Jugal Kisiiore v. Anant Ram 
Chaturbhuj. 5 D.L.R. (A.M.) 48=A.I.R. 
1950 Ajmer 27. 

- 7 ~S. H5—- Interference—Petitioner not fully 

candid and failing to disclose essential facts — 
High Court will not interfere in revision. 

The High Court will be reluctant to interfere 
with an order in revision in favour of a party 
who has not been fully candid with the High 
j Court and has omitted to disclose essential matters 
upon which the decision of the case would turn. 
(Swas and Chakravartti, //.) Jitendra Nath 
Basu v. Tarak Chandra Roy Choudhury. 225 
I.C. 254=A.I.R. 1947 Cal. 28. 

—-—-S. 115— Interference by High Court — 
Principles governing. 

S. 115 of the C. P. Code is intended inter alia 
to keep Subordinate Courts within the limits of 
their jurisdiction. Neither the trial Court can 
give jurisdiction to itself, nor can the appellate 
Court give jurisdiction to the trial Court, by an 
erroneous decision and in either case the High 
Court is competent to interfere in revision. 

. Where the very basis and foundation of the 
jurisdiction of the Court below rests on the cor¬ 
rectness of the conclusion of the lower Court as 
regards the character of the lands in question, if 
the High Court finds that the Court below assum¬ 
ed jurisdiction to try the suit for rent on an 
erroneous finding as to the character of the land 
it can interfere under S. 115, C. P. Code. Case 
law discussed. (Viswanatha Sastri, J. ) Penta- 
kota Naryudu V . Venkata Ramanamurthi. 
AT.R.^ 1950 Mad. 158= (1949) 2 M.L.J. 623. 

S. 115 Interference in revision—Setting 

xxru CX Parte decree a V Q i”st pardanashm lady. 
.ere a lower Court finds that there was no 
proper service of the notice of suit on a parda¬ 
nashm lady and sets aside an ex parte decree on 
the ground, there is nothing to justify the in¬ 
ference that it has acted illegally or with mate¬ 
rial irregularity so as to justify interference in 
revision under S. 115, C. P. Code. (Atmacha- 
ran, J.C.) Gopi Lal v. Mr. Gaindi. 5 D.L. 
R. (A.M.) 11. 

S. 115—Interference—Unjust order. See 
C. P. Code, O. 23, R. 3 and S. 115. 1946 A.L. 

J. 500. 



984 


983 the QUINQUENNIAL DIGEST, 1946—1950. 


C. P. CODE (1908), S. 115. 

-S. 115— Interference—liezv of law not 

necessarily ivrong—Other remedy open. 

Where it cannot be said that the view of law 
of the lower Court is necessarily wrong and 
where another remedy by way ot suit is open to 
the aggrieved party, it is not necessary to inter¬ 
fere in revision with the order of the lower Court. 

(Oak, J.C.) The Official Receiver v. Hira. A. 
I.R. 1950 Ajmer 38. 

-S. 115—Interference in revision—Wrong 
decree set aside in appeal which is incompetent. 
[See Q.D. 1941-1945, Vol. I, Col. 985.] Sud- 
hansu Kumar v. Banamali. 223 I.C. 537= 
1946 Cal. (Rul.) 193= A.I.R. 1946 Cal. 63. 

S. 115 —Interlocutory order — Interfer- 

cncc Order refusing amendment of written 
statement. 

S. 115, C. P. Code, is no bar to the maintain¬ 
ability of a petition for revision of an order 
refusing amendment of a written statement. The 
High Court’s powers to interfere in revision with 
interlocutory orders are not restricted where, 
however, another remedy is available to the in¬ 
jured party by way of appeal or suit, an inter¬ 
locutory order will not ordinarily be interfered 
with. A.I.R. 1947 Pat. 469, ref. to. (Pani- 
grahi and Narasimliam, JJ.) Chandra Kishore 
Das v. Babulal Agarwal. I.L.R. (1949) Cut. 
105=A.I.R. 1949 Orissa 77. 

-S. 115 and O. 6, R. 17— Interlocutory 

order — Interference—Order refusing leave to 
amend pleadings. 

An order refusing leave to amend a pleading is 
certainly open to revision. 1934 A.L.J. 989; 40 
I.C. 65, Rel. on. ( Atma Charan. J.C.) Ram 
SwaRup v. Mt. Nasibi. 5 D.L.R. (A.M.') 28 
=A.I.R. 1950 Ajmer 32 (1). 

-S. 115 —Interlocutory orders — Interfer¬ 
ence—Pozcer of High Court. 

The High Court has jurisdiction to revise an 
interlocutory order, ( e.g .), order refusing prayer 
tor amendment of plaint passed by a subordinate 
Court from which no appeal lies to the High 
Court. View of Page, F., in 53 C. 767, foil.; 
28 C.W.N. 991; 37 C.W.N. 1098 and 33 C. 
W.N. 1146, ref. to. (Sen, J.) Nanilal Dey 
v. Kanaki.ata Dasi. I.L.R. (1949) 1 Cal. 76 
=54 C.W.N. 37. 

-S. 115 —Interlocutory orders — Interfe- 

ference when justified. 

Ordinarily the High Court is loathe to interfere 
in interlocutory orders, but where the exercise of 
jurisdiction or failure to exercise it results or is 
likely to result in gross injustice or irreparable 
injury, interference ex debito jicstitiae becomes 
necessary. Such a matter would be a “case decid- 
ed ,, within the meaning of S. 115, C. P. Code. 
(Rege, J.) Korji v. Satan. A.I.R. 1950 M. 
B. 24. 

-S. 115— Interlocutory orders — Revision. 

The High Court has ample jurisdiction to 
revise interlocutory orders and to set them aside, 
although such orders may be attacked in an appeal 
from the final decree or order in the proceeding. 

53 Cal. 767; 38 C.W.N. 1146; 7 I.C. 436, ref. 
(Amarend^a Nath Sen, J.) Ktsiiore Mohan 
Pal v. Sudhamayee. 4 D.L.R. (Cal.) 168. 
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*-S. 115 —Interlocutory orders—Revisiom 

—Order improperly holding document forming 
basis of suit inadmissible in evidence and exclud¬ 
ing same from evidence on record — Revision — 
Interference. 

The word “case” in S. 115 does not mean the 
whole case always. Any state of facts juridi¬ 
cally considered would be a “case”; it would in¬ 
clude a decision on any substantial question in con¬ 
troversy between the parties affecting their rights, 
even though such order be passed in the course 
of the trial of the suit. An interlocutory order 
deciding a question of that kind as distinguished 
from a purely formal and incidental order is a 
“case decided,” and would be subject to revision 
if the other conditions of S. 115 are satisfied and 
the order has resulted or is likely to result in 
such gross injustice or irreparable injury as can¬ 
not be remedied otherwise than by the exercise 
of the extraordinary jurisdiction of the High 
Court at that stage. 

Where the lower Court improperly holds a 
document or an instrument, which is the very 
basis of the suit, to be inadmissible in evidence 
and thus prevents it from coming in evidence on 
record, such an order is revisable under S. 115, 
C. P. Code; if the order is not interfered with, 
it is likely to result in gross injustice to the plain¬ 
tiff. A.I.R. 1943 Lah. 65, foil. (Atma Charan, 
J.C.) Thijmar Mal Rohra v. Mohan Lal 
Palal. 5 D.L.R. (A.M.) 1. 

-S. 115 —Interlocutory order — Rez'ision — 

Power of High Court—Order wrongly placing 
onus of proof. 

The High Court has power to revise an inter¬ 
locutory order of the Courts below in which con¬ 
ditions of Cls. (a), (b) or (c) of S. 115, C.P. 
Code, are satisfied, where the order complained 
against is such as is calculated to cause irrepara¬ 
ble loss to the injured party and there is no 
remedy available to him. 

The correct placing of the onus of proof is a 
vital point of procedure, and the incorrect plac¬ 
ing of the onus may, therefore, amount to a 
material irregularity. Where the onus of proof 
is wrongly placed on the defendant and. the 
effect of requiring him to lead evidence serious¬ 
ly prejudices him and deprives him of the very 
valuable right of adducing evidence in rebuttal 
of evidence adduced by the plaintiff, the prejudi¬ 
cial effect of this procedure is not capable of 
remedy and it is a proper case in which the 
High Court ought to interfere in revision. (Reu¬ 
ben and Ray, JJ.) Bin Babu v. Raghubak 
Babu. 26 Pat. 393=A.I.R. 1947 Pat. 469. 

-S. 11 5— Irregularity justifying interference 

—Direction as to order in which evidence was 
to be let in. 

Where in a case of clash of interests between 
defendants inter se , the trial Court gives a direc¬ 
tion in regard to the order in which the evidence 
is to be given, though it might be irregular, the- 
irregularity is not such which calls for an inter¬ 
ference on the revisional side. ( Atmacharan , /. 

C.) Kishan Lal v. Sujan Mal. 5 D.L.R. 
(A.M.) 21 (2)=A.I.R. 1950 Ajmer 35 (2). 
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“—“—S. 115— Irregularity—Order refusing to 
decide question of jurisdiction as preliminary is¬ 
sue — Revision. 

An order by a subordinate Court refusing to go 
into and decide the question of jurisdiction as a 
preliminary issue before proceeding to hear the 
suit on the merits may amount to an irregularity 
calling for interference in revision. A.I.R. 1934 
Mad. 617; 146 I.C. 792, foil. (M. B. Rene , 
J • ) Lachman V. Balkrishna. 5 D.L.R. CM 
B.) 6 =A.I.R. 1950 M.B. 45. ' 

S • 115—Jurisdiction—Absence of—Claim 
petition under O. 21, R. 58, C. ?. Code-Dis- 

missal. c* parte —Order setting aside dismissal and 
restoring petition to file—Revision—Competency. 
See C P. Code, O. 9, R. 13. I.L.R. (1947) 
Kar. 73. 

-S. 115—Jurisdiction—Absence of—Court 

re-opening case after decree and ordering pay¬ 
ment of stamp duty and penalty under S. 33, 
Stamp Act—Revision—Interference, See Stamp 
Act, S. 33. 3 D.L.R. (Nag.) 103. 

T--S.^ US—Jurisdiction—Absence of material 

irregularity—Defendant offering to confess judg¬ 
ment if plaintiff (Zamindar) zvotild appear in 
Court and state on affirmation as to debt—Order 
calling on plaintiff to appear in Court—Disobcdi- 

Dismissal of suit- — Rezdsion—Interference _ 

Oaths Act, Ss. 8 , 9 and 12. 

_ Where a plaintiff declines to appear in Court 
in accordance with an order of Court requiring 
mm to appear and make an affirmation, on the 
application of the defendant agreeing to confess 
judgments if the plaintiff were to take oath or 
state on solemn affirmation that the defendant had 
borrowed money from him, but offers to give evi¬ 
dence on commission (he being a zamindar and 
pleading status and prestige as a plea-for non- 
appearance in Court), and the Court dismisses the 
suit on the ground of disobedience of the order 
of the the Court, the order, is without jurisdiction 
or m any event, vitiated by material irregularity 
justifying the Court to interfere with and set 
aside the order under S. 115, C. P. Code. What 
fhe Court, is entitled to in such a case is that 
it may take into consideration the refusal of the 
party to take the oath or make the affirmation, 
but it cannot compel the plaintiff to attend per¬ 
sonally in order to state whether he is prepared 
to take the oath or make the affirmaion which the 
defendant calls on him to do J nor can It dismiss 
the smt for failure to appear in Court to make 
the affirmation on oath. The Court can onlv pro¬ 
ceed with the trial of the suit. 4 P.LJ. 152 
dist. ( Shearer, J.) BhubneshwaRi Chand v 
Sukal. A.I.R. 1950 Pat. 180. 

—; S. 115— Jurisdiction—Absence of Re¬ 
ceiver in suit for dissolution of firm—Lease by of 
factory of firm for premium—Non-payment of 
premium by lessee—Attachment of lessee’s money 

°? nk on receiver’s application—If without-juris- 
diction — Revision. 

Where in a suit for dissolution of partnership 
”. a fil y> a receiver is appointed b/ the Court 
such receiver leases out a property of the 
1 , factory) on premium for a period of 

two years, and, on default by the lessee, the 


C. P. CODE (1908), S. 115. 

Court, at the instance of the receiver, attaches 
the lessee’s _ moneys _ in a bank, the order Df 
attachment is not without jurisdiction, so as to 
entitle the High Court to revise such order under 

. P - Code, on the ground of want of 

jurisdiction. ( Agarwala, C.J. and Narayan J ) 

Nasir v. Lutf. 27 Pat. 263=A.I.R. 1949 Pat 
496. 

“ 7 S * 115 —Jurisdiction—Absence of—Rejec¬ 
ts 011 . of application for leave to sue in forma Pau - 
^rz^-Revis^n _ Interference — Grounds. See 

?r' F\ C n DE ' °- 33 ’ Rr ’ 5 * 6 7 - * D.L.R 

(Lah.) 9. 

oi d ^ai Jurisdiction—Application under O. 

21 , R 91 —Appellate decision holding that judq- 
ment-debtor had no saleable interest and setting 
aside sale Revision — Competency. 

f 11 1 j i „ i * * . ^ ect question 

o } umitacioiTi gives rise to an application in revi- 

n Under S i C ‘ P ' Code - Bu t when the 
decision merely affects jurisdiction but is not it¬ 
self a decision as to jurisdiction, the High Court 

nofnt* ?OWer to mter , fere !n revision, when the 
points giving rise to the application is a decision 

to hJcm"* °m 3W ™ h . irh the Court had Jurisdiction 
He d from' r - SWn application therefore 

Son'S, ■J“r 2 i" •»/»'»- 

SssFff" -- ss a 

^ojadhyaksha, JJ.) Jayarabai v. Bindo Ganesh 
48 Bom.L.R. 598=A.I.R. 1947 Bom. 119 

- S 115 Jurisdiction—Failure to exercise 

? rd cVpf u s ng ^ f n 

303. ’ °‘ 14 ’ R - 5 ANP S. 115. 223 I.C. 

—S. 115— Jurisdiction — Illeaal ererrtto -a 

%t£s£z withdrawal ° f fuit ° fe 

ca” . 5 c?S^ O^V 6 * 

exerdsed d by H a^T the hnihV 11 '^ ^ 

circumstances interfere StritiT ThJ Tl* 

‘ oh , J .) Satyanarayan Hiralat „ ( r H J da y atu '- 
Onkar Prasad . j l A r ~ ^ Chhotelal 

I*R' 1949 Nag. 10=1948 N.L.J. 325 ’ 

*— S. 115—Jurisdiction—Illegal exerric* 

pas sfesl 

of—-O. 33 p ^r^J^^sdiction Irregular exercise 

itself to’ matter—Onfer 10 !? co . ri ! ec ^ y addressing 
Code, O 3 ?r“ r 7 u ™er-R eV ision. See C. P. 

364. ’ R ‘ h Expl - A.I.R. 1950 Pat. 

A dericmV'* Jurisdiction—Question of fact. 
by a morto-a^ *° the am ? unt . of profits derived 
of fact and dn ^ m P° ssession is a pure question 
diction and T* invoIve an ) r Question of juris- 
maT J ) li n0t ^ n t0 ^vision. (Chandira- 

S ? R l Tha kurji Maharaj T an . 

goo Singh. A.I.R. 1950 All. 105. J 
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_S 115—lurisdiction—Scheme decree— ] 

Directions for budget-Objection to hems in bud¬ 
get framed—Order disallowing—Revision—Cornpe ■ 

tenancy . .See t . 1'. Code, S. 47. 49 Bom.L.R. , 

_§ 115 —Jurisdiction under—Extension of 

to cases not falling under ; 

The Court as a matter of principle will not ex¬ 
tend it- lurisdiction under S. lb, C. 1 • Code, 
to case- not specifically falling within the section. 

(Mack tin and Havdckar, JJ.) B 4 ,, * :V,,AS X 
i Aini das v. Dkvkndra Prasad. 4t Horn. L. k. 

306—A . I. K. 1947 Bom. 462. 

_S. 115 —Limitation for a Plication—Aj¬ 
mer J.C.’s Court Notification of 12 th May, 1938 

_ Exclusion of time requisite for obtaining copy 

of lower Court's judgment 

No limitation is prescribed in the Limitation 
Act for purposes of admitting applications m 
revision. The Ajmer J C/s Court Notification 
No 518-835. dated 12th May 1933. appear* to lay 
down that m case an application in revision is 
filed beyond the period of three months it would 
be considered to have been filed with undue delay 
and thrown out on that ground alone. There is 
however no reason why die time required tor 
obtaining copy of the judgment of the Court be¬ 
low should not be excluded. (Atma Lharan, J. 
C.) Bhuralal v. Kasim. A.I.R. 1950 Ajmer 1. 

_S. 115 —Material Irregularity—Court clo¬ 
sing defendants' case for his failure to execute 
warrant of arrest against his witness. 

A Court acts illegally and with material irre¬ 
gularity in abruptly closing the defendant’s case 
on the ground that he did not get the summons 
served on a witness who was reported to be dead 
or did not get a warrant of arrest issued agains. 
another witness executed. (Atma Char an, J.C.) 
Lala v. Anant Mai.. A.I.R. 1950 Ajmer 2. 

S. 115— Material irregularity—Court mis¬ 
directing itself and not considering crucial point— 
Application to sue in forma paufeCs Court 
taking subject-matter of suit into account and 
treating possession of property as equivalent to 
possession of sufficient means to pay Comt-fee 
Legality—Interference. Sec C. P. Cook, O. 33. 
R. 1, Expi.. 25 Pat. 318. 

_S 115 — Material irregularity—Court not 

applying its mind to the facts of the case 

Where a Court does not apply its mind to the 
facts of a case, when it is its duty to do so, it 
acts with material irregularity in the exercise of 
its jurisdiction, for it then omits to perform a 
function which it is its duty to perform, for a 
proper disposal of the case. Therefore, in such 
a case a revision is competent against such an 
order. (Seth, J.) Hirania v. Ram Piari. PbO 
A.W.R. 164= A . I. R. 1950 A. 367. 

_ S . 115 —Material irregularity—Decision 

based on faulty reading or non-reading of record 

— Interference. . . 

The omission to look into the recon in the case 

by the lower Court is a gross irregularity in the 

exercise of its jurisdiction, and its decision based 

upon a faulty reading or rather a non-reading of 

the record is liable to he set aside m revision by 

the High Court. (.Das and Das Gupta, JJ.) 


Mihiklal v. Panchkari. 54 C.W.N. 637=A. 
I.R. 1950 Cal. 520. 

_S. 115 —Material irregularity — Dismissal’ 

of appeal on question of fact not raised in the 
trial Court—Interference in revision. 

Where an appellate Court dismisses an appeal on 
a question of fact which was never agitated in 
the trial Court, it is an irregularity in the exer¬ 
cise of the Court’s jurisdiction and its decision is 
liable to he set aside in revision. (Madeley, J.) 
Darbari Singh v. Sheo Shankar Lal. 1947 
A.W.R. (C.C.) 93=1947 O.A. (C.C.) 93- 
1947 O. W. N. 298= A .I.R. 1948 Oudh 98=2 
D.L.R. 71. 

_S. 115 — Material irregularity—Erroneous 

decision on limitation based on misapprehension 

of pleadings. # ... 

If a wrong decision on a question of limitation 
is based on misapprehension by the lower Courts 
of the pleadings of the parties, that would amount 
to material irregularity, and a revision in that 
case would he competent. 135 P.L.R. 1913* 
ref. to. (Mahomed Shaft, J.) Mt. Maluk 
Ladi v. Anwar Sultan. A.I.R. 1950 Pesh. 31. 

_S. 115 —Material irregularity—Failure to 

record finding that claim was not barred by limi- 

tation. . 

Where a Court fails to record a definite find¬ 
ing that the claim was not barred by limitation 
before passing a decree for redemption, it acts, 
illegally and 'with material irregularity in the 
exercise of its jurisdiction and its orders has to 
he set aside in revision. (Seth, J.) Suraj Bali 
v. Rang Bahadur Singh. 1950 A.L.J. 86 =o D. 
L.R. (A.) 07=1950 A.W.R. 180=A.I.R. 19a0. 

Ail. 88 . . 1 

- 115 —Material irregularity—Ignoring, 

of express statute. . . 

Ignoring of express statute and depriving a 
party of his right under it, is material irregu¬ 
larity in the exercise of jurisdiction and would 
be ground for interference in revision. (Tnvedt r 

J.C.) Gangabai v. Mai.bai A.I.R. 1950 Kut. 
64. • • 

-S. 115 —Material irregularity — Wrong 

procedure in course of trial. _ . 

A Court acts with material irregularity in the* 
exercise of its jurisdiction when it adopts a wrong 
procedure in the course of the trial which mate-, 
riallv affects the decision of the case. Where in 
a suit for mesne profits in which the plaintiff 
make* a claim in respect of profits that might have 
been realised by the defendant by the exercise or 
reasonable care, the lower Court wrongly directs 
die defendant to lead evidence in the first instance*, 
such direction materially affects the determination 
of the question of mesne profits, and the High 
Court can interfere under S. 115 (c), C. P. Code* 
53 C.W.N. 458 (P.C.) and 53 C.W.N. 562* 
Disc. (Dos and Guha , JJ.) Rally Nath 
Dutta v. Shew Bux. 54 C.W.N. 355=A.1.K. 
1950 Cal. 87. 

-S. 1 15 —Material i rregulari ty—Int erf e- 

retice—Defendant offering to confess judgment. %T 
plaintiff (Zamindar) would appear in Court 
state on affirmation as to debt—Order calling off 
plaintiff to appear in Court — Disobedience DfS- 
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missal of suit — Revision — Interference—Oaths 

Act, Ss. 8, 9 and 12. 

Where a plaintiff declines to appear in Court 
in accordance with an order of Court requiring 
him to appear and make an affirmation, on the 
application of the defendant agreeing to confess 
judgments if the plaintiff were to take oath Or 
state on solemn affirmation that the defendant had 
borrowed money from him, but offers to give evi¬ 
dence on commission (he being a zamindar and 
pleading status and prestige as a plea for non- 
appearance in Court), and the Court dismisses the 
suit on the ground of disobedience of the order of 
the Court, the order, is without jurisdiction or in 
any event, vitiated by material irregularity justi¬ 
fying the Court to interfere with and set aside 
the order under S. 115, C. P. Code. What the 
Court; is entitled to in such a case is that it may 
take into consideration the refusal of the party 
to take the oath or make the affirmation, but it 
cantlot compel the plaintiff to attend personally 
in order to state whether he is prepared to take 
the oath or make the affirmation which the de¬ 
fendant calls on him to do; nor can it dismiss the 
suit for failure to appear in Court to make the 
affirmation on oath. The Court can only pro¬ 
ceed with the trial of the suit. 4 P.L.J. 152, 
dist. ( Shearer . /.) Bhubneshwari Chand v 
Sukal. A.I.R. 1950 Pat. 180. 

" S ; I 15 —Material irregularity—Omission 

to consider important provisions of law. 

Exclusion from consideration bv a Court of 
the most important and relevant provisions of 
law or a misreading of it would be a material 
irregularity or illegality in exercise of jurisdic¬ 
tion and would be a valid ground for interference 
under S. 115, C. P. Code. ( Yorke, Sinha and 
Mathur, JJ.) Khun Khun Chawbe v Maha- 
bir Chawbe. I.L.R. (1948) All. 155=1948 A. 
L.W. 113—,1948 A.L.J. 90=A.I.R. 1948 A 
261=2 D.L.R. 856 (F.B.). 

-S. 115 —Material irregularity—Order dis¬ 
missing application under O. 33, R. 5 (d)— Real 
point in controversy not considered. 

If a Court rejects an application for leave to 
sue in forma pauperis under O. 33, R. 5 (dj, 
C. P. Code, without applying its mind to the 
real point in controversy, it acts with material ir¬ 
regularity in the exercise of its jurisdiction, and 
its order is, therefore, open to revision. (Sinha 
and Ray, JJ.) Kamani Devi v. Kameshwar 
Singh. 25 Pat. 58=12 B.R. 398=223 I.C. 336= 
1946 Pat. (RuL) 183=A.I.R. 1946 Pat. 316. 

“ " S. 115 and O. 33, R. 1 —Material irregu¬ 
larity—Order refusing leave to sue in forma 
pauperis— Revision. 

Where in disallowing an application for leave 
to sue in forma pauperis the Court has entirely 
misdirected itself and has taken wholly irrelevant 
matter into consideration and no evidence is on the 
record for the Court to have arrived at a decision 
m favour of the respondent, the Court has acted 
with material irregularity in giving a decision 
calling for interference in revision. ( Abdul Rah- 

Mahomed Ashraf v. Mahomed Bibi 
P /n*£l A 353=1946 ^ Lah - ( RuL > 268=47 P.L. 

K. 40£=A. I.R. 1046 T.ah 81 


C. P. CODE (1908), S. 115. 

- S. 115 —Material irregularity—Permission 

to withdraw suit with leave to file fresh suit_ 

Failure to give reasons or state defects—Material 
irregularity justifying interference in revision. See 

C. P. Code, O. 23, R. 1 (2). (1946) 2 M.L.L 
113. 

^ • 115 and O. 23, R. 1— 'Material irre¬ 
gularity—Withdrawal permitted with consent as 

application was not opposed—If material irregula¬ 
rity. 

The Court would not ordinarily be disposed to 
exercise its discretionary powers under S. 115, 
C. P. Code, for the purpose of setting aside an 
order of a lower Court which was made with the 
consent, express or tacit, of the person who seeks 
to have that order vacated. Where an applica¬ 
tion for withdrawal of a suit under O. 23, R. 1, 
C. P. Code, was not opposed and the withdrawal 
is ordered, it cannot be said that the Judge acted 
with material irregularity as to justifv interfer¬ 
ence under S.115, C. P. Code. (Moothani, J.) 
Suraj Bali Singh v. Jadu Nanda n Singh. 
I.L.R. (1947) A. 223=1946 A.W.R (H C ) 
618=1946 A.L.J. 479=1946 A.L.W 593=A 1 
R. 1947 A. 98=231 I.C. 281. * ’ 


^ 'New plea — Limitation—Ground of 
e\ emption claimed on basis of endorsement of pay - 
merit under S. 20, Limitation Act, not sustained— 
tndorsement as acknowledgment under, S 19 — 
Relief on basis of—Right to in revision. 

A party relying on an endorsement of payment 
on a promissory note as saving limitation 'under 

debarred £ L ” ,otl Act and filing in it is not 
debarred from relying on the endorsement as an 

acknowledgment under S. 19, in revision. The 

extend"?'^ 61 ' th ? endorsement did or did not 
extend limitation, either under S. 19 or under 

decide th aV ‘ ng bee " m \ SSUe ’ the trial Court should 
decide the issue not only with reference to S 20 

which the party set up but also with reference to 

f n that Court n 0 W PeC : fiC f"^ Set “P b >' th <= Party, 
n that Court. The trial Court not having ap¬ 
plied its mind to the question whether S 19 LinrT 
tation Act, would apply to save limitation’ as it 

Priate relief h ^d ““T ‘ S n ° reason wh >’ appro- 
revi fon Theh 0 ^ “V ' gI T ed to the P art > in 

irregularity in ‘° hav ? acted with ™feriat 

the basis of S. 19 2 Lah n Z , o on 

/■) T„«» Df, r ST? 

(Simla) 51=A.I.R. 1949 £ p 2 ig U - L - R - 

s. ns. S (iw,Tm < v » ™ 8 >- 

An !'• plea—Practice. 

parent from Wh,Ch , is " 0t ^ a law point 
nrnrlnrfinn f C recorc ^ anc ^ which necessitates the 
not hftT 0 S0 ? e / vide . n “ by the parties, can- 
J } Mr e c f ° r ^ rst time i n revision. ( Chopra , 

So rL. s C*'“ '■ N ™ r “- 

— --S. 115 Order allowing amendment— 

Interference in revision—Principles. See C. P. 
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Code (V of 1908), Ss. 80 and 115. (1948) 2 

M.L.J. 423. 

- S. 115 and O. 6, R. 17— Order allow¬ 
ing amendment of plaint — Revision — Competency. 

A revision under S. 115, C. P. Code, against 
an order allowing an amendment of the plaint 
under O. 6, K. 17, is not competent. ( Sapru , 

J ) Si tea Bux Singh v. Mahabik Singh. 
1948 A.L.J. 136=A.I.R. 1948 A. 221=1948 
A. LAV. 229. 

-S. 115 —Order amending decree — Revi¬ 
sion — Competency. 

An order amending a decree so as to bring it 
in conformity with the judgment is not revisable 
under S. 115 of the Civil Procedure Code, be¬ 
cause an alternative remedy in the form of an 
appeal against the amended decree is available. 

(Vxswanatha Sastri, J .) Pullappa Naidu v. 
Venkatanarappa Reddi. 1950 M.W.N. 326= 
A.I.R. 1950 Mad. 578= (1950) 1 M.L.J. 667. 

-S. 115 —Order amending or refusing to 

amend plaint—Order as to framing of issue — In¬ 
terpretation of re annul order — Revision — Inter¬ 
ference. 

An order amending or refusing to amend a 
plaint or other pleading is open to revision by 

the High Court under S. 115, C. P. Code. The 

Pligh Court, under S. 115, has jurisdiction to 
•entertain revisions against orders relating to 
amendment of pleadings, or the framing of an 
issue, or relating to the proper interpretation of 
a remand order made by the lower Court. The 
High Court, however, is not bound to interfere; 
the discretion has to be exercised judicially and 
according to well-recognised principles. Each 
case will have to be judged on its own facts and 1 
circumstances. (Pollock, Hemeon and Padhye, 
J.) Narayan Sonaji v. Sheshrao Vithoba. 
I.L.R. (1948) Nag. 16=A.I.R. 1948 Nag. 
258=3 D.L.R. (Nag.) 18=1948 N.L.J. 477 
(F.B.). 

-S. 115 —Order appealable — Revision—C om- 

petency — Procedure. 

No revision application lies from an order open 
to appeal. When such an application is made, the 
proper course for the Court is to treat the applica¬ 
tion as an appeal and proceed to dispose of it. 

(Trivedi , J.C.) Khimji Champsi v. Devji 
Vijpar. A.I.R. 1950 Kut. 18. 


115—Order 


the 


High Court—Appeal to Privy Council—If lies. 
SVp C. P. Code, Ss. 109 and 115. 1946 O.A. 

(C.C.) 4. 

- S. 115 and O. 6, R. 17 —Order reject¬ 
ing amendment of plaint—Revision, when lies. 

Where a plaintiff seeks to amend his plaint 
by the addition of a defendant, and consequential 
amendment in the relief claimed and it is re¬ 
fused, the order refusing the amendment can be 
revised by the High Court. (.9 inha and Ma- 
thur JJ.) Shyam Lai. v. Bhukan Saran. 
1947 A.L.J. 666=2 D.L.R. 366=1947 A.W.N. 
(H.C.) 439. 

--S. 115—Remedy open. [Sec Q.D. 1941- 

1945 Vol. I, Col. 992.1 Ramcharan Das v. 
IIiro Nand. I.L.R; (1946) Lab. 427=222 I.C. 
177=1946 Lab. (Rul.) 164. 


C. P. CODE (1908), S. 115. 

- S. 115 —Other remedy open—Amendment 

of decree consequent on amendment of decretal 
Portion of judgment. 

An order amending a decree to bring it into 
conformity with the judgment whose decretal por¬ 
tion has been amended to bring it into confor¬ 
mity with its earlier parts is not revisable under 
S. 115 of the Code as an alternative remedy in 
the form of an appeal against the amended decree 
is available. Case-law discussed. ( Horwill, J.) 
Simhagiri Dora v. Zamindarini of Chemudu. 
1949 M.W.N. 69=A.I.R. 1950 Mad. 15= 
(1949) 1 M.L.J. 171. 

-S. 115— Other remedy open — Appealable • 

order not appealed against — Revision—Order re¬ 
jecting application under O. 9, R. 9— Revision, if 
open. 

An order rejecting an application under O. 9, 

R. 9, C. P. Code, for restoration of a suit dis¬ 
posed of adversely to the plaintiff for default in 
payment of adjournment costs is open to appeal; 
the remedy is not by way of revision to the High 
Court. ( Beevor , J.) Kishun Prasad v. Hard- 
war Singh. 225 I.C. 559=12 B.R. 641=1945 
P.W.N. 392= A.I.R. 1946 Pat. 184. 

-S. 115— Other remedy open — Appealable 

order under S. 47, C. P. Code. 

Where an order under S. 47, C. P. Code, is 
appealable, a revision is not competent. ( Rama- 
bhadram.) Dhula v. Chandan Lal. 1949 A. 
M.L.J. 56=A . I. R. 1949 Ajmer 62 (1). 

- S. 115 — Other remedy open — Compro¬ 
mise order relating to execution, discharge or 
satisfaction of decree. 

Where as a result of a compromise of execu¬ 
tion proceedings an order is made relating to 
execution, discharge or satisfaction of decree, it 
is appealable and a revision is not competent. 

( Ramabhadram .) Nathu Lal v. Mahomed 
Sadiq. 1949 A.M.L.J. 52. 

- S. 115 —Other remedy open—Decision 

under S. 9, Specific Relief Act. See Specific 
Relief Act, S. 9. 

- S. 115 —Other remedy open—Interference 

—Discretion of High Court. 

S. 115, C. P. Code, gives the High Court dis¬ 
cretionary powers to interfere or not, the High 
Court will not usually interfere if another remedy 
is available to the aggrieved party. (Manohar, 
Call, Ag.C.J., Sinha and Das, JJ.) R. Nicholes 
Lines v. All India Spinners Association. 
13 B.R. 382=230 I.C. 88=1947 Pat. (Rul.) 
274=A.I.R. 1947 Pat. 185=1946 P.W.N. 321 
(S.B.). 

- S. 115— Other remedy open — Interfe¬ 
rence. 

The High Court will not interfere in revision 
when another remedy by way of suit is open to the 
aggrieved party. (Mehta, J.) Faizulla Bhai 
v. Chunnilal. 5 D.L.R. (M.B.) 26. 

- S. 115 —Other remedy open—Interference 

when proper. 

Where non-interference in revision is likely to 
result in multiplicity of suits, in delay apd in 
unnecessary c.\i>ensc to the parties, a revisiofi may 
foe entertained, although the applicant has not 
availed himself of his remedy by way of appeal 
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to the lower Court. ( Ghulavi Hasan and Wal- 
ford, //.) Ram Sundar Pande v. Parasram. 

21 Luck. 167 , =1946 Oudh (Rul.) 105=223 I.C. 

40=1945 O.W.N. 416=1945 O.A. (C.C.) 267 
=1945 A.W.R. (C.C.) 267=A. I. R. 1946 

Oudh 88. 

-S. 115— Other remedy open — Order re¬ 
fusing to set aside ex parte decree under 0. 9, 

R. 13. 

The High Court may interfere in revision with 
an order refusing to set aside art ex parte decree 
under O. 9, R. 13, C. P. Code, where the find¬ 
ing of the Court below as to want of sufficient 
cause for non-appearance has not been reached 
after due inquiry, although the applicant has not 
availed himself of his right of appeal against the 
ex parte decree. The rule as to non-inter¬ 
ference in revision when another remedy is open 
is not rigid, and each case must be considered 
on merits. ( Padhye, J.) Kashi Rao v. Ram- 
chandra. I.L.R. (1948) Nag. 252=A.I.R. 
1948 Nag. 362=1949 N.L.J. 83. 

-S. 115 —Other remedy open—Order under 

S. 3 of Charitable and Religious Trusts Act — 
Revision, if tenable. 

It is not an absolute rule that there should be 
no interference in revision if another remedy 
is open. This is a matter to be decided on the 
facts of each case. An application in revision 
against an order passed by an additional District 
Judge under S. 3 of the Charitable and Religious 
Trusts Act, is tenable, and the High Court may 
interfere in an appropriate case. ( Puranik, J.) 
Ramkishorelal v. Kamal Narain. I.L.R. 
(1946) Nag. 96=A.I.R. 1947 Nag. 87=1946 

N.L.J. 5. 

-S. 115 —Other remedy open—Order under 

S . 9, Specific Relief Act — Interference. 

The High Court will not interfere in revision 
with an order under S. 9 of the Specific Relief 
Act, as the aggrieved party has a more effective 
remedy by a regular suit to get rid of the sum¬ 
mary decision. A.I.R. 1914 Mad. 382, rel. on. 
( Atma Charan, J.C.) Mota v. Uda. 5 D.L.R. 
(A.M.) 4=A.I.R. 1950 Ajmer 6 (2). 

-S. 115 —Other remedy open—View of 

law not necessarily wrong — Interference. 

Where it cannot be said that the view of law 
of the lower Court is necessarily wrong and 
where another remedy by way of suit is open to 
the aggrieved party, it is not necessary to inter¬ 
fere in revision with the order of the lower Court. 
(Oak, J.C.) The Official Receiver v. Hira. 
A.I.R. 1950 Ajmer 38. 

•- S. 115 —Other remedy open — Revision — 

Competency—Case open to appeal but not appeal¬ 
ed against. 

. It is only in cases in which no appeal at all, 
either first or second, lies to the Chief Court that 
a Revision Application will be entertained, if no 
appeal is preferred to a lower appellate Court 
although such an appeal lay. But this is extra¬ 
ordinary and should be resorted to only for special 
reasons.. ( Kidwai, J.) Barko v. Habiba Khanam. 

22 Luck. 88=1946 Oudh (Rul.) 271=A.I.R. 
1947 Oudh 101=227 I.C. 100=4946 R.D. 250= 
1946 O.W.N. 303=1946 A.W.R. (C.C.) 212= 
1946 O.A. (C.C.) 212. 

Q. D .—63 
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S. 115 — Other remedy open — Revision — 

Interference. 

The general rule is that where another remedy 
(by suit) is open, it is not the practice of the 
High Court to interfere in revision. But this rule 
is not inflexible. Each case must be considered 
on its own merits. (Sen, J.) Pra G ilal v. Khi- 
lawansing Dangi. I.L.R. (1946) Nag. 586= 
224 I.C. 526=1946 Nag. (Rul.) 155=1946 N 
L.J. 349=A.I.R. 1946 Nag. 393. 

—-S. 115— Other remedy open—Revision- 

Maintainability. See C. P. Code, O. 21 Rr 46 
&ND 49^ AND s. 52. (1945) 2 M.L.J. 531. 

“:-S- 115 —Question of fact—Inference of 

misconduct on part of railway administration — 
Interference in revision. 

Where on the facts proved, the lower Court in¬ 
fers misconduct on the part of the Railway Com¬ 
pany in respect of a consignment, the High Court 
wall not interfere in revision with such a finding 

of fact. (Reuben, J.) Governor-General in 
Council v. Amilal Marwari. (1946) P W N 

jf^30 a C t-d 274 T 1947 Pat - ( Rul -> 303=13 B.* 

R ’ 421 if A ;?; R ^ 1947 . Pat * 81 - 

~ S. 115 Question of fact — Interference. 
Where the finding of fact is arrived at by the 
application of a wrong principle of law or is 
manifestly at variance with the evidence on 

"g 0 * Court will interfere in revision. 

(Balaknshna Ayyar, J.) Devaraja Aivar v. 

Srinivasan. 63 L.W. 1172=1950 M W N 
705= (1950) 2 M.L.J. 484. 

" Question of fact — Interference. 

A finding that certain payments were in fact 
made is a finding of fact and as such it is not for 
the Court sittmg in revision to hold otherwise. 
I™ C/zaran J-C.) Sheoji v . Motilal. 5 
D.^R. (A.M.) 46 (2)=A.I.R. 1950 Ajmer 

7 ’®..H5 —“Question of fact — Interference. 

« • j q V e f tl0n ^ act which has been concurrently 
decided by two Courts cannot be in any way in¬ 
terfered with in a revision petition, when the 
Courts below have not acted in the exercise of their 
junsdictmn illegafly or with material irregularity. 

{ j % ra ’ i LI td Mt - Shankri t,. Nathu Ram. 
a.i.k. 1950 Pepsu 1. 


' . . S ■ 11S —Question of fact-interference- 

Decision as to amount of profits derived, by 
mortgage m possession. 

A decision as to the amount of profits derived 

nf t " 10 rt Pp e ln Possession is a pure question 
ot tact and does not involve any question of juris- 

? not ° pen t0 ^vision. (Cliandira- 

™ C S ™ ThAKUR J! MAHARAJ V . JAN- 

goo Singh. A.I.R. 1950 All. 105. 


C- CTC Question of fact — Interference — 
f inding that Counsel is material witness—Order 
directing his withdrawal from suit. 

Where a lower Court directs the withdrawal of 
a Counsel from a suit after taking into considera- 
l on . all the circumstances and coming to a con¬ 
clusion that he is a material witness and that 

. 1S ap P. earance .will be embarrassing to the trial, 
its finding is binding on the High Court in revi¬ 
sion, and even if the High Court takes a diffe¬ 
rent view that the Counsel is not a material 
witness, it is not open to it to set aside that 
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finding. (Sen, J .) All India Reporter, Ltd. 
G. D. Moghe. 5 D.L.R. (Nag.) 92=A.I.R. 
1950 Nag. 110=1950 N.L.J. 187. 

--S. 115— Question of fact-Interference- 

Question as to existence of oral contract to pay 
debt of another. 

Where the question is as to whether there was 
an oral contract between the parties as to the 
payment by the defendant of a debt of another, is 
a pure question of fact and ordinarily on an ap¬ 
plication for revision the Court of the J. C. 
would not entertain such a question. But where 
the Courts below have not looked at the subject- 
matter at dispute in its proper light, the Court 
will interfere in revision. (Trivedi, J.C .) 
Khimji Manek v. Thacker Chathurbhuj 
Laxmidas. A.I.R. 1950 Kut. 44. 

-S. 115 and O. 9, R. 13— Question of 

fact—Sufficient cause for setting aside ex parte 

decree. 

The question as to the existence of sufficient 
cause or otherwise for setting aside an ex parte 
decree is one of fact and cannot be interfered 
with in revision under S. 115, C. P. Code. 
(Ghulam Hasan. C.J .) Kewal Singh v. Tulshi 
Ram. 21 Luck. 581=A.I.R. 1947 Oudh 84= 
226 I.C. 543=1946 Oudh (Rul.) 257=1946 A.W. 

R. (C.C.) 217=1946 O.A. (C.C.) 217=1946 
O.W.N. 343. 

-S. 115 —Question of lazv—Whether ser¬ 
vice under O. 5, R. 15 is due and valid service. 

The question whether service of procees under 
O. 5, R. 15, C.P. Code, is due and valid service 
is a question of law. ( Almond, J.C. and 
Mahomed Ibrahim, J.) Mt. Ghulam Fatima v. 
Bilkis Jan. 228 I.C. 121=1947 Pesh. (Rul.) 
6=A.I.R. 1947 Pesh. 7. 

-S. 115 —Question of fact — Interference — 

When proper. 

Although in revision the High Court will not 
usually interfere with the findings of fact, there 
are circumstances when it will upset findings of 
fact if those findings arc not based on evidence 
or if they are based on inadmissible evidence or 
if they are blatantly and obviously inaccurate 
findings which no Court should have arrived at. 
(Sen, J.) Pannalal Shaw v. Nanigopal Bis¬ 
was. 3 D.L.R. (Cal.) 47=52 C.W.N. 922= 
A.I.R. 1949 Cal. 103=50 Cr.L.J. 142. 

.-S. 115—Revision—Competency—Decree in 

suit under S. 9 of Specific Relief Act—Revision. 
See Specific Relief Act, S. 9. 1948 N.L.J. 337. 

-S. 115 —Revision — Competency—Decision 

in Proceedings under S. 9, Specific Relief Act. 
Reading S. 9 of the Specific Relief Act and 

S. 115 of the C. P. Code, it cannot be said that 
no revision lies from a decision under S. 9 of 
the Specific Relief Act. Moreover, there must be 
some remedy if in proceedings under S. 9 of the 
Specific Relief Act, there has been grave abuse of 
jurisdiction or material illegality or irregularity 
has occurred in the case. It is left to the dis¬ 
cretion of the High Court to decide whether or 
not it is expedient to interfere in a particular 
case. (Davies.) Babu Ram v. Bashiruddin. 

1946 A.M.L.J. 30. 


C. P. CODE (1908), S. 115. 

- S. 115 and O. 9, R. 9 — Revision—Com¬ 
petency—Dismissal of restoration application 
without issuing notice. 

Where an application filed under O. 9, R. 9, 

C. P. Code, for the restoration of a suit dis¬ 
missed for default is itself dismissed without 
notice being issued to opposite party, a revision 
petition against such dismissal is maintainable as 
the order is one passed without notice to the 
opposite party and is hence not one passed under 
O. 9, R. 9, C. P. Code. (Roman, J.) Kunhi- 
krishna Reddi v. RamarAju. 227 I.C. 93=59 
L.W. 279=1946 M.W.N. 343=A.I.R. 1946 
Mad. 482= (1946) 1 M.L.J. 274. 

- S. 115 — Revision—Competency—Exis¬ 
tence of appeal. See U. P. E. E. Act, S. 14 
and U. P. Debt Red. Act, S. 8. 1946 A.L. 

J. 3. 

-S. 115 — Revision—Competency—Failure 

to exercise jurisdiction. See Court-Fees Act 
(VII of 1870), S. 11 and C. P. Code 
(V of 1908), Ss. 148 and 151. ‘(1949) 1 M. 
L.J. 233. 

- S. 115 —Revision — Competency — Loiver 

appellate Court holding reference to arbitration 
to be invalid and directing case to be tried and 
disposed of according to law. 

Where a Munsif overruled all objections as to 
the validity of a reference and passed a decree in 
terms of the award but the lower appellate Court 
held the reference to be invalid and directed the 
case to be tried and disposed of according to law, 
in revision it was contended that it could not be 
interfered with in revision. 

Held, the order of the lower appellate Court 
amounted to a “case decided” within the meaning 
of S. 115, C. P. Code, as the appeal pending 
before it was a case which was entirely disposed 
of by it finally by its order. 

The lower appellate Court by deciding thafi 
there was no valid reference to arbitration and 

that there the case should not have been 

• 

referred to arbitration but that it should have 
been tried by the trial Court and in ordering the 
trial Court to try the case itself, had acted 
illegally in the exercise of its jurisdiction and its 
order was therefore revisable. (Dayal and Agar- 
wala, JJ.) Mahomed Yakub Khan v. Sirajul 
Haq. 1949 A.L.T. 288=A.I.R. 1949 A. 771= 
1949 A.W.R. 342. 

* ■ S. 115 —Revision — Competency—Order 
allowing valuation of appeal to be amended after 
time for filing appeal had expired. 

Where a lower Court allows the valuation of an 
appeal to be amended after the time for filing 
the appeal bad expired, it is not a matter in 
which the High Court would be justified in inter¬ 
fering in the exercise of its revisional jurisdic¬ 
tion. Either the lower Court committed an 
error of law or in applying S. 5, Limitation Act, 
it improperly exercised a discretion vested in it 
by law. In any event no revision would lie 
against such an order. (Katil and Chandtramani , 
JJ.) Gajadhar Misir v. Ram Bux Singh. 
I.L.R. (1950) All. 86. 

- S. 115 — Revision—Competency—Order 

dismissing application for amendment of execu- 
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tion petition. See C. P. Code, Ss. 47 and 115. 
(1947) 2 M.L.J. 235. 

- S. 115 —- Revision—Competency—Order 

holding suit bad for misjoinder. See C. P. 
Code (V of 1908), O. 1, R. 1 and S. 115. 
(1949) 1 M.L.J. 207. 

-S. 115— Revision—Competency—Order of 

appellate authority appointed under S. 12 (1) (a) 
of the Madras Buildings (Lease and Rent Con¬ 
trol) Act (XV of 1946), to entertain appeals 
against orders of Rent Controller. See Madras 
Buildings (Lease and Rent Control.) Act, 
S. 12 (1) (a) and C. P. Code, S. 115. (1948) 

1 M.L.J. 314. 

- S. 115 —Revision—Competency—Order of 

remand after setting aside order of lower Court 
returning plaint for presentation to proper Court. 
See C. P. Code (V of 1908), 0. 41, R. 23 
and S. 115. 1948 O.A. (C.C.) 1. 

S. 115 and O. 6, R. 17— Revision — Com¬ 
petency-Order refusing leave to amend pleadings. 

An order refusing leave to amend a pleading is 
certainly open to revision. 1934 A.L.J. 989; 40 
I.C. 65, Rel. on. ( Atma Charan, J.C.) Ram 
Swarup v. Mt. Nasibi. A.I.R. 1950 Ajmer 32 
(1)=5 D.L.R. (A.M.) 28. 

--- S. 115 —Revision—Competency—Order re¬ 
fusing to bring a person on record as legal repre¬ 
sentative of deceased party. See C. P. Code (V 
of 1908), O. 22, R. 3 and S. 115. (1950) 1 
M.L.J. 309. 

—- S. 115 and O. 14, R. 5 (2)—Revision 

— Competency—Order striking off issues. 

It is within the powers of trial Court under 
R. 5 (2) of O. 14, C. P. Code, to strike off 
any issues which according to it is either wrongly 
framed or introduced and as such an order strik¬ 
ing off certain issues, is not revisable under S. 115, 
C. P. Code. ( Malik and Bind Basni Prasad, 
//.) Prakash Chand v. Mahendra Kumar I ’ 
L.R. (1948) All. 337=1948 A.L.J. 105=1948 
A.W.R. (H.C.) 112=A.I.R. 1948 A. 288= 
1948 O.A. (H.C.) 112=1948 A.L.W. 155. 

- S. 115 —Revision—Competency—Refusal to 

entertain objection as to attachment. See C. P. 
Code (V of 1908), Ss. 60 and 115 and Provident 
Funds Act (XIX of 1925), S. 3. (1950) 1 M. 

L.J. 186. 

-S. 115— Revision — Maintainability—D is - 

allowance of claim for want of proof. 

Where the collection charges are disallowed to 
a mortgagee because there was no proof that they 
were incurred in making the collection, it cannot 
be said that the Court has acted unreasonably or 
contrary to law and a revision against such an 
order is not maintainable. ( Chandiramani, 7.) 
Shri Thakurji Maharaj v. Jangoo Singh. 
A.I.R. 1950 All. 105. 

-S. 115 — Revision—Matter of calculation— 

If can be gone into. 

Where the question involved is purely one of 
calculation as to amount due in a suit for redemp¬ 
tion, it' is not a matter which can be gone into 
in revision. ( Kidwai and Chandiramani , 77.) 
Abdul Sattar Khan v . Brij Raj Singh. 5 D. 

L.R. (All.) 62. 

% 
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C. P. CODE (1908), S. 115. 

- S. 115 —Revisional jurisdiction of High 

Court — Scope—Order for temporary injunction — 
Whether can be passed. 

The revisional jurisdiction of the High Court 
is only a variety or form of appellate jurisdiction 
and consequently it is competent for the High 
Court to issue a temporary injunction in its revi¬ 
sional side. (Yahya Ali, ].) Tirumalai Tiru- 

PATI DEVASTHANAMS COMMITTEE V . N. CHENGA- 

ma Naidu. 60 L.W. 301=1947 M.W.N. 361= 
=A.I.R. 1947 Mad. 390=(1947) 1 M.L.J. 411. 

- S. 115 —Scope and applicability of. 

Cl. (c) of S. 115, C. P. Code, will apply when 
the Court concerned acts illegally or with mate¬ 
rial irregularity. It cannot apply to cases where 
the Court merely comes to a wrong decision on 
a question of fact or law. The use of the word 
“acted” indicates the true position and limits this 
clause to that class of cases where the Courts 
having jurisdiction violates any rule of law or of 
procedure prescribing the mode in which such ju¬ 
risdiction is to be exercised. Where the decision 
of the lower Court may be wrong as to the inter¬ 
pretation of a particular provision of law, no 
revision would lie under S. 115 (c) if the Court 
has not “acted” illegally or with material irregu¬ 
larity in the manner explained above. (Wanchoo 
and Bhargava, 77.) Abdul Majid v. Daleep 
Singh. 1949 A.L.J. 216=A.I.R. 1949 A. 

744=1949 A.W.R. 313. 

- S. 115 —Scope and applicability. 

S. 115, C. P. Code, applies only to cases in 
which no appeal lies, and, where the Legislature 
has provided no right of appeal, the manifest in¬ 
tention is that the order of the trial Court, right 
or wrong, shall be final. The section empowers 
the High Court to satisfy itself upon three mat¬ 
ters: (a) That the order of the Subordinate Court 
is within its jurisdiction, (b) That the case is 
one. in which the Court ought to exercise juris¬ 
diction, and (c) That in exercising jurisdiction, 
the Court has not acted illegally, that is, in breach 
of some provision of law, or with material irregu¬ 
larity, that is, by committing some error of pro¬ 
cedure in the course of the trial which is material 
in that it may have affected the ultimate decision. 

If the High Court is satisfied upon those three 
matters, it has no power to interfere because it 
differs, however profoundly, from the conclusions 
of the Subordinate Court upon questions of fact or 
few- 11 LA. 237=11 Cal. 6 (P.C.) and 33 
M L.J. 69=44 I.A. 261=40 Mad. 793 (P.C.), 

referred to. 

There is no justification for the view that sub- 
section (c) of S. 115 is intended to authorise 
the High Courts to interfere and correct gross and 
palpable errors of subordinate Courts so as to 
prevent gross injustice in non-appealable cases; it 
would indeed be difficult to formulate any stand¬ 
ard by which the degree of error of subordinate 
Courts could be measured. 1 C.W.N. 617, dis¬ 
approved. (Sir John Beaumont.) Venkatagiri 
Ayyangar v. Hindu Religious Endowments 
Board, Madras. 76 I.A. 67=53 C.W.N. 458= 
A.I.R. 1949 P.C/ 156=1949 A.L.J. 213=62 
L.W. 374=1949 M.W.N. 402=51 P.L.R. 265= 

4 D.L.R. (P.C.) 225=1949 A.W.R. 335=51 
Bom.L.R. 952= (1949) 1 M.L.J. 505 (P.C.). 
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_S. 115—Scope—Appeal not competent— 

Revision.' See Bengal Tenancy Act, S. 26-F 

(10). 4 D.L.R. (Cal.) 168. 

_s. 115— Scope—Election dispute—Order of 

Presidency Small Cause Court setting aside the 
election of a candidate to the City Municipal 
Council—If open to revision—Madras City Muni¬ 
cipal Act {IV of 1919 )—Rules under 5>. 59 (1) 
and 347 (i) for adjudication of election disputes— 

R. 12 (3)— Effect. 

The fact that R. 12 (3) of the rules framed 
under Ss. 347 (1) and 59 (1) of the Madras City 
Municipal Act for adjudication of election dis¬ 
putes provides that “the order of the Small Causes 
Court under sub-Rr. (1) and (2) shall be final ’ 
does not bar a revision petition under S. 115 of 
the Code of Civil Procedure. , . 

In view of the fact that a difference of opinion 
is possible on the rule as it stands, it is desirable 
that the intention—whether it be to permit or 
prohibit revision petitions—be made clear by an 
appropriate amendment of the rule. 

The powers of the Court in revision are very 
much less than when the matter is brought up to 
it in appeal. If the trial judge had jurisdiction in 
the matter and had not acted illegally or with 
material irregularity, the High Court has no power 
to interfere even if it differs from the conclusions 
of the Subordinate Court upon questions of fact 
or law. ( Balakrishna Ayyar, J .) Raj am 
Bharathi v. Damodaram Naidu. A.I.R. 19a0 
Mad. 730= (1950) 1 M.L.J. 332. 

-S. 115 —Scope and applicability—Ques¬ 
tion as to competency of a second suit for 
redemption — Decision, if revisable. 

S. 115, C. P. Code, applies to jurisdiction alone, 

the irregular exercise or non-exercise of it, or 
the illegal assumption of it. The section is not 
directed against conclusions of law or fact in 
which the question of jurisdiction is not in- j 
volved. 44 I.A. 261 and 1949 A.W.R, 335, 
Foil. . 

The determination of the question whether. a 
second suit for redemption docs or docs not lie, 
is a matter which the trial Court has jurisdiction 
to decide, and even if it decides it erroneously, 
that is not a matter for interference in revision. 

( Kaul,J .) Tirloki v. Chaitram. 1950 A.W.R. 
179. 

-S. 115 —Suit tried as original suit after 

objection that it should be tried as a small cause 
suit—Appeal by plaintiff—No question of juris¬ 
diction raised—Revision of appellate decree as 
being without jurisdiction—Not maintainable. 

If a small cause suit is tried as an original 
suit and then on that basis an appeal is preferred, 
an application to set aside the appellate decree may 
be entertained in revision on the ground of its being 
without jurisdiction. But where the parties join¬ 
ed issue in the trial Court as to whether the suit 
should be tried as an original suit or a small cause 
suit and the District Munsiff found that it should 
be tried as an original suit and the plaintiff ap¬ 
pealed against the decision in the suit but in the 
appeal itself no question of jurisdiction was raised 
at all, the circumstances are such that it is not 
open to the plaintiff to contend in revision that the 
appellate decree was without jurisdiction. (77 ap- 


C. P. CODE (1908), S. 132. 

pell, J.) Srinivasa Varadachariar v. Sri Ma- 
navala Mahamunigal Temple. 1946 M.W.N. 
579=59 L.W. 410=A.I.R. 1947 Mad. 63=231 

I. C. 456= (1946) 2 M.L.J. 112. 

-S. 132— Exemption from personal appear¬ 
ance—Right of Muslim purdah ladies to claim as 
of right. 

The time has come when S. 132 (1), C. P. 
Code, should be given a fresh judicial interpreta¬ 
tion to accord with the customs and manners of 1 
the country which have greatly changed. As 
customs and manners stand to-day no Muslim lady 
or purdanashin lady has an absolute right to 
claim exemption from personal appearance in 
Court. It does not mean that no purdanashin • 
lady should be examined on commission. Whe¬ 
ther or not this should be done would depend upon 
the facts of each case, the position of the lady 
in the litigation, the nature of the evidence she 
has to give and the circumstances in which she 
is placed. {Mack, J.) Salma Bi v. Mohammed 
Ebrahim Sahib. 1949 M.W.N. 678=A.I.R. 
1950 Mad. 151=(1949) 2 M.L.J. 517. 

-S. 132—“ Personal appearance in Court” — 

Woman taken to Court in curtained vehicle and 
examined in private room veiled—If personally 
appears. 

A woman who is conveyed to the Court build¬ 
ing in some suitably curtained vehicle and then 
escorted to a private room in such building, suit¬ 
ably and completely veiled in a burkali or some 
other garment, and is examined in a private room, 
cannot be said to be making a “personal appearance 
in Court” under S. 132, C. P. Code. ( Blagden, 

J. ) Mariambai v. Abdul Hamid. 225 I. C. 
493=48 Bom.L.R. 73=A.I.R. 1946 Bom. 340. 

-S. 132 (1)— Scope —' Customs and man¬ 
ners of the country*—Meaning — Application by 
zvoman entitled to exemption from personal ap¬ 
pearance for examination on commission — Con¬ 
siderations for grant of—Personal ' appearance* 
and *personal attendance* — Distinction, if any. 

“The customs and manners of the country” in 
S. 132 (1), C. P. Code, mean the customs and 
manners of the different communities and classes 
and sections of the people in the country. It 
may also be that according to the customs and 
manners of a particular locality, certain fatnilics, 
say of a noble rank, observe Gosha. But it is 
difficult to speak of the customs and manners of 
a particular lady. The question whether any 
woman falls within the category of women men¬ 
tioned in S. 132 (1) is really one of fact. Once 
that question of fact is decided and it is found 
that a particular woman falls within the class 
mentioned in S. 132 (1), she is entitled to exemp¬ 
tion from “personal appearance” in Court. The 
Code does not make any distinction between 
“appearance” and “attendance”. (1949) 2 M.L.J. 

517 ’ dis ‘ . . . , - „ 

A commission to examine a person who tails 

within the class of women described in S. 132 
(1) should issue as a matter of course, almost 
as of right both when such a person is a party to 
a suit or petition as well as when she is a witness 
summoned by any of the parties to a suit,, except 
when the application for her examination is made 
mala fide and would amount to an abuse of the 


1001 


CIVIL, CRIMINAL AND REVENUE. 


1002 


C. P. CODE (1908), S. 136. 

process of the Court. The Court can refuse to 
grant the application of a woman who though 
she may belong to a community which observe 
gosha has herself abandoned the custom, to be 
examined on commission, when she is herself a 
party to the suit. In such a case there is no 
question of the Court compelling her to give evi¬ 
dence. If she wants to support her case with 
her own evidence there is no reason why she 
should be given the indulgence which she does 
not deserve. 

Though the custom of gosha is not being 
observed as strictly as before by the members of 
the Muslim community in the State of Madras 
it would be rash to hold that*the custom has 
become obsolete and has been entirely abandoned 
by the Muslim community in the State of Madras. 

Quaere. —Whether a woman who belongs to a 
community which still observes gosha generally 
but who herself completely abandoned that custom 
is entitled to claim exemption from personal ap¬ 
pearance? A change in the mode of life of a 
particular lady can be taken into consideration in 
exercising discretion in the grant of a prayer 
from her for being examined on commission. 

There could be no conceivable objection on the 
ground of an encroachment on the right conferred 
by S. 132 (1), to the trial Judge himself, taking 
evidence, say, in the residence of such a woman. 
Where such a person submits to an examination 
on commission outside her residence, there is no 
reason why she should object to her being ex¬ 
amined by the trial Judge himself in his chambers 
or in the Court room after excluding the general 
public from it altogether. ( Rajamannar , C.J . 
and Viswanatha Sastri, /.) Mohammad Ismail 
Maracair v. Wazir Bi'Bi Saheba. 1950 M.W. 
N. 488= (1950) 2 M.L.J. 385. 

_ Ss. 1'36, 60 and O. 21, R. 48— Decree 

passed by Court in India—Execution by Court in 

Pakistan , _ f . 

The Dominions of India and Pakistan are two 

separate sovereign and foreign states. A Court 
in India has no authority on any Court or Office 
Resident in the other Dominion. It is, therefore, 
ndt competent for a Court in India which has 
passed a decree to direct a Court in Pakistan to 
take necessary steps for its execution. 

The provisions contained in S. 60, read with 
S. 136 and O. 21, R. 48, C P. Code, prune 
facie apply only to Courts in India. This Code 
is not attracted or is applicable outside India. It 
is permissible for the Court to issue a writ of 
attachment outside the jurisdiction of that parti¬ 
cular Court, but that Court must be situated with¬ 
in India where the Code is in force. 18 L 206 
-and 53 C.W.N. 817, referred to. ( Mookerjee 
and Lahiri, JJ.) Sushama Roy v. A. S. M. 
Osman. A.I.R. 1950 Cal. 255—5 D. L. R. 
(Cal.) 74=54 C.W.N. 491. 

-_s, 141 —Applicability and scope—Nature 

of proceedings contemplated Abatement proceed¬ 
ings—Applicability to execution proceedings. 

See C. P. C., 0. 22, R. 12. 5 D.L.R. (Pat.) 
139. 

-S. 141 — Applicability—Revisions. See C. 

P. Code, O. 22, R. 3 and S. 141. Pak.L.R. 

(1948) Lah. 225. 


C. P. CODE (1908), S. 144. 

- S. 144 — Applicability—Case in which a 

decree has been varied or reversed by the same 
Court. 

The language of S. 144, C. P. Code, does not 
expressly rule out the case of a decree which has 
been varied or reversed by the same Court. The 
section seems to be couched in very general 
terms and there is nothing in it to rule out the 
case of such a decree from the purview of that 
section by necessary implication. 1948 A.L.J. 
25, foil. (Harishchandra and Sapru, JJ.) Alla¬ 
habad Theatres, Ltd., Allahabad v. Ram Saji- 
wan Misra. I.L.R. (1949) A. 313=1949 A. 
L.J. 263=4 D.L.R. (A.) 135=A.I.R. 1949 A. 
730=1949 A.W.R. 406. 

- S. 144 — Applicability—Decree for eject¬ 
ment — Execution—Delivery of possession to decree- 
holder—Subsequent decree against same defendant 
for ejectment in respect of same property—First 
decree-holder not party —Locus standi of second 
decree-holder to apply for restitution . 

Where in execution of a decree for ejectment, 
property has been delivered to the decree-holder, 
the fact that another person, subsequently obtains 
another decree for ejectment of the same defend¬ 
ant in respect of the same property, the first 
decree-holder not being a party to the second de¬ 
cree, and puts it into execution, would not justify 
the executing Court to dispossess the first decree- 
holder and to deliver it to the second decree-holder, 
whose suit and decree were against the defendant 
in the suit and not against the first decree-holder. 
The second decree-holder, who was never in pos¬ 
session, has no locus standi to applyi as it were 
for restitution. (Trivedi, J.C .) Shah Kunvarji 
Lalji v. Shah Kanji Ghela. A.I.R. 1950 
Kut. 13. 

- S. 144 —Applicability and scope — <( Rever¬ 
sal or variation of decree”—If to be necessarily 
by appeal—Modification or reversal by Court of 
co-ordinate jurisdiction in separate suit—Power to 
order restitution. 

S. 144, C. P. Code, is not confined to cases 
of a reversal of a decree in appeal or second 
appeal. The section applies to every case of 
reversal or variation, however or in whatever 
way the reversal or variation is effected. The 
section is worded in comprehensive terms and 
should not be construed in any narrow sense. The 
Court has therefore jurisdiction to order resti¬ 
tution under S. 144 even if the decree is modified 
or reversed by a Court of co-ordinate jurisdiction 
in a separate suit. The section does not provide 
for any order of restitution in any particular form 
or proceeding or by any particular Court. 1 P. 

L. J. 43, overruled; 57 Cal. 226, distinguished;! 
1928 Pat. 447, declared obiter\ 49 I.A. 351; 40 

M. 299; 10 M.I.A. 203; 1948 All. 252 (F.B.); 
44 All. 555;/ (1940) 2 M.L.J. 877; 17 I.C. 121, 

relied on. ( Meredith , Sinha and Ramaszvami, JJ.) 
Maqbool Alam Khan v. Khodaija Begam. 27 
Pat. 873=1949 D.L.R. (Pat.) 1=1949 P.W.N 
25=A.I.R. 1949 Pat. 133=30 P.L.T. 19 (F.B.). 
- S. J44 — Applicability— e< Varied or re¬ 
versed”—Meaning of—Decree in mortgage suit 
and sale of property—Decree in different suit 
holding that sale was not of any effect and bind- 
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ittg on the parties—Application by decree-holder 
in later suit under S. 144, against decree-holder pur¬ 
chaser under the sale — Maintainability. 

A decree may be “varied or reversed” in vari¬ 
ous ways. There is no reason why those words, 
though commonly applicable to a case where a 
decree has been set aside on appeal or revision by 
a superior Court, could not be applied to a case 
where the decree had been set aside or varied by 
the same court or some other court of concurrent 
jurisdiction where grounds for variation or re¬ 
versal exists. 

Hence, where after a mortgage decree and sale, 
in a different suit by the son of the mortgagor 
claiming that the mortgage decree was not bind¬ 
ing on the joint family; it is held in appeal that 
the amount due was considerably less than the 
amount decreed and the sale is set aside, the son 
of the mortgagor is entitled to apply under S. 144, 
C. P. Code, against the decree-holder purchaser 
in the mortgage suit for restitution of mesne pro¬ 
fits enjoyed by him till the date of the second 
decree. (Malik, Waliullah and Mootham, JJ.) 
Jogendra Nath Singh v. Hira Sahu. I.L.R. 
(1948) All. 62=1948 A.L.J. 25=A.I.R. 1948 
A. 252=1948 O.W.N. 73=1948 A.L.W. 70= 
2 D.L.R. 534 (F.B.). 

— -- S. 144—Application for restitution—Limi¬ 

tation-Conditional decree—Independent provision 
regarding costs—Amount paid for costs—Appli¬ 
cation for restitution. See Execution—Limita¬ 
tion. (1947) 2 M.L.J. 354. 

— --S. 144 —Application for restitution — Limi¬ 

tation—Starting point—Affirmance of decree in 
Letters Patent appeal. 

The affirmance of a decree in a Letters Patent 
appeal does not give a fresh start to the period 
of limitation for making an application for resti¬ 
tution under S. 144, C. P. Code. The time 
would begin to run from the date of the first 
decree. 1 (Mansur Alam, J.) Kai.icharAn Sain- 
thwar v. Banka Chand. (1946) A.W.R. (H. 
C.) 576 (1)=1947 A.L.W. 565=1947 A.LJ. 
259=A.I.R. 1947 A. 172. 

-- S. 144—Ex parte decree — Sale in execu¬ 
tion —-Ex parte decree set aside subsequently — Ap¬ 
plication for restitution—Fresh decree passed in 
restored suit in the meanwhile—Right to restitution 
thereafter . 

In execution of an ex parte decree for Rs. 948 
the properties of the judgment-debtors were sold. 
Subsequently on an application by the judgment- 
debtors, the ex parte decree was set aside and 
thereupon they filed a petition under S. 144, C. 
P. Code, for restitution of their property sold 
in execution. Before, however, this application 
was decided, the restored suit had been decided 
and a fresh decree passed for Rs. 798. On a 
question whether the judgment-debtors were en¬ 
titled to ask for restitution thereafter. 

Held, it must be taken that where an ex parte 
decree has been set aside, the fresh decree that may 
subsequently be passed has no relation to the ex 
Parte decree and cannot be regarded as varying 
it. Irrespective of the nature of the fresh decree, 
a judgment-debtor is entitled to recovery of the 
property sold in execution of the ex parte decree. 
The purchase of immovable property belonging to 
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the judgment-debtor in execution of an ex parte 
decree becomes ipso facto void when the ex parte 
decree is set aside. No doubt, before the judg¬ 
ment-debtor can be allowed to recover, he may 
on principles of equity, be directed to pay either 
what has been paid to him from the proceeds of 
the sale or the decree amount if a decree has been 
passed. (Happell, J .) Balarama Reddi v. Go- 
vinda Reddi. 59 L.W. 413 (2)=1946 M W N 
504=229 I.C. 211=1947 Mad. (Rul.) 120=A.I* 
R. 1947 Mad. 54=(1946) 2 M.L.J. 108. 

“—■—ySs. 144 and 151 — Restitution — Duty and 

jurisdiction of Court. 

The jurisdiction of the Court to direct resti¬ 
tution is not limited by S. 144, C. P. Code. It 
is inherent in the general jurisdiction of the 
Court to act rightly and fairly according to the 
circumstances towards all parties involved. The 
duty and the jurisdiction of the Court in direct¬ 
ing restitution is to place the parties in the posi¬ 
tion which they would have occupied but for the 
act of the Court. The expression "the act of 
the Court” does not mean merely the act of the 
primary Court, or of any intermediate Court of 
appeal, but the act of the Court as a whole, from 
the lowest Court which entertains jurisdiction 
over the matter up to the highest Court which 
finally disposes of the case. 

It is unquestionable that if the possession of 
property by a party has been disturbed by an 
order or decree of Court which has been varied 
or reversed, that party is entitled to be put back 
to the same position as he had held previous to 
the disturbance of his possession. It cannot also 
be disputed that if the opposite party had been 
in possession of some interest in the property 
from before the said order or decree of Court, 
in whatever capacity or under whatever circum¬ 
stances it might be the Court while allowing 
restitution is not entitled to affect such possession 
of his. 49 I.A. 351, ref. to. (Mookerjee, 
J.) Naren Kumar Ghosh v. Benod Behari 
Dutta. 54 C.W.N. 896. 

“- S. 144 — Restitution — Principles — Calcula¬ 

tion of compensation — Basis. 

According to S. 144 the restitution to be made 
should as far as possible place the parties in the 
position which they would have occupied but for 
the decree which had been varied or reversed. It 
would follow from this that a calculation of the 
compensation on the basis of the crops that might 
have been sown on the land would be justified. 
(Lai, J.M. II.) Mula Singh v. Dharma. 1948 
R.D. 136. 

S. 144 — Restitution — Principles governing 
—Sale in execution. 

For purposes of S. 144 the Court should "place 
the parties in the position which they would have 
occupied but for such decree or such part thereof 
as has been varied or reversed”. It cannot be 
said that in every case where a decree is subse¬ 
quently reversed or modified, the previous exe¬ 
cution proceedings must necessarily be wiped off. 
The only question to which the Court should 
direct its attention is as to what would have been 
the position if the amended decree was in force 
at the date of the sale sought to be set aside. 
(Ghulatn Hasan, C.J. and Misra, J.) Sri Krishna 
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Dass v. Lal Bhagwant Singh. 23 Luck. 126= 
1947 A.W.R. (C.C.) 281=A.I.R. 1949 Oudh 
69=1947 O.A. (C.C.) 281=1947 O.W.N. 569. 

- S. 144 — Restitution—Rents realised by 

decree-holder pending appeal from decree — Rever¬ 
sal of decree in appeal — Restitution—Amounts re¬ 
fundable. 

Where, pending appeal from a decree, the de¬ 
cree-holder executes the decree and recovers 
rents from the tenants of the j,udgment-debtor, 
and the decree is reversed on appeal, the only 
amount that can be ordered to be refunded by 
way of restitution is the amount actually realised 
from the tenants in execution and not the full 
amount of the rents due by the tenants. ( Sir 
Madhavan Nair.) Mehr Chand v. Shiblal. 
3 D.L.R. (P.C.) 44=A.I.R. 1948 P.C. 178. 

—--S. 144 — Restitution—Sale in execution of 

mortgage decree (for about Rs. 4,120) of two 
items of property for Rs. 1,900 and Rs. 2,223 res¬ 
pectively after rejection of application under 
S. 19 of Madras Act (IV of 1938) on the ground 
that applicant was not possessed of saleable in¬ 
terest in agricultural land—Order on revision after 
confirmation of sale that the equity of redemption 
must be deemed to be saleable interest in agricul¬ 
tural land—Subsequent scaling down of decree to 
Rs. 2,469— Restitution — Criterion—Sale if to be 
set aside—Madras Agriculturists' Relief Act (IV 
of 1938), Ss. 7 and 19 —Sale in execution of decree 
which is subsequently scaled down — Validity. 

After the rejection of an application under 
S. 19 of the Madras Agriculturists’ Relief Act on 
the ground that the mortgagors judgment-debtors 
had no saleable interest in agricultural land and 
were therefore not “agriculturists” two items of 
property were sold in execution of the mortgage- 
decree for Rs. 1,900 and R. 2,223 respectively, 
the preliminary decree being for Rs. 4,119-7-4. A 
revision petition against the rejection of the ap¬ 
plication under S. 19 of Madras Act (IV of 
1938), resulted in a decision that to the extent of 
their interest in the equity of redemption the 
judgment-debtors must be deemed to have been 
possessed of a saleable interest in agricultural 
lands and therefore agriculturists. The decree 
was then scaled down to a sum of Rs. 1,728-9-0 
and Rs. 493 costs with subsequent interest 
amounting in all to Rs. 2,469. The judgment- 
debtors claimed by way of restitution the cancel¬ 
lation of the sale on payment by them of the 
amount of the decree as scaled down or at least 
that the sale of the second item of property should 
he set aside on payment of the small balance of 
the scaled down amount due. Negativing the 
claim, 

Held : (i) Unless the decree had been amended 
by appropriate procedure it was not open to the 
executing Court to refuse to execute the decree as 
it stood and the sale did not offend S. 7 of 
Madras Act IV of 1938. 

( ii ) Had the ultimate decree as scaled down 
been in existence at the time of the sale the exe¬ 
cuting Court would have had no option but to 
proceed with the sale ^>f the second item also 
as the sale of the first" item would have left a 
balance of approximately Rs. 569 still due under 
the amended decree. 


C. P. CODE (1908), S. 144. 

| (Hi) The judgment-debtors are entitled only to 
a refund of the difference between the amount 
due on the decree as scaled down and the amount 
realized by the sale. (Wadsworth, /.) Kuppa 
Sankara Sastri v. Kakumanu Varaprasad. 
60 L.W. 307=1947 M.W.N. 626=A.I.R. 1948 
Mad. 12=(1947) 1 M.L.J. 369. 

-Ss. 144 and 151— Scope—Power of 

Court—Sale in execution of ex parte decree — 
Subsequent setting aside of ex parte decree — 
Restitution of property sold in execution—Powers 
of Court—Inherent jurisdiction — Principles — 
Purchase for value by stranger—When to be set 
aside. 

Where property is sold in execution of an 
ex parte decree and purchased bona fide by a 
third party for value and the ex parte decree is 
subsequently set aside, restitution will not ordi¬ 
narily be granted against such a stranger pur¬ 
chaser. This, however, is not an inflexible rule 
and in exceptional circumstances restitution will 
be allowed even against bona fide purchasers for 
value, e.g., where the sale itself was without 
jurisdiction, or where there has been a mistake 
or material irregularity on the part of the Court. 
Even if S. 144, C. P. Code, may not in terms 
apply, the Court has inherent powers to grant 
restitution under S. 151, C. P. Code. 13 I.A. 
106; 15 I.A. 12; 49 I.A. 351; 38 Cal. 622; 11 
C.L.J. 254; A.I.R. 1916 All. 159; A.I.R. 
1937 Mad. 694; A.I.R. 1943 Pat. 325, rel. on. 
(Panigrahi and Narasimham, JJ.) BiswakesAn 
Ramanuj Das v. Krishna Chandra Rout. 16 
Cut.L.T. 182. 

-S. 144— Scope—Decree executed pending 

appeal — Decree-holder purchasing judgment- 
debtor's equity of redemption in mortgaged pro¬ 
perties and redeeming mortgage—Right to rebate 
interest on amount paid for redemption. 

Where, in execution of a decree pending appeal 
therefrom, the decree-holder purchases the equity 
of redemption owned by the judgment-debtor in 
mortgaged properties and redeems the mortgage, 
he is entitled in proceedings for restitution on 
reversal of the decrees, to rebate interest on the 
sums paid by him to the mortgagee from whom 
he has redeemed the properties, in working out 
the amounts payable to the j,udgment-debtor in 
restitution. (Sir Madhavan Nair.) Mehr 
Chand v. Shiblal. 3 D.L.R. (.C.) 44=A. 
I.R. 1948 P.C. 178. 

--S. 144— Scope — Decree-holder purchasing 

judgment-debtor J s property in execution pending 
appeal—Repairs effected—Subsequent reversal of 
decree — Restitution—Right to payment of sums 
spent for repairs. 

Where a decree-holder purchases, in execution 
of his decree, pending appeal therefrom, property 
of the judgment-debtor and effects repairs therein, 
and subsequently the decree is reversed on appeal 
and _ the judgment-debtor claims restitution, the 
original decree-holder is entitled to be paid by 
the judgment-debtor the amounts spent by him 
for repairing the judgment-debtor's properties 
while they were in his possession. (Sir Madhavan 
Nair.) Mehr Chand v. Shiblal. 3 D.L.R. 
(P.C.) 44=A.I.R. 1948 P.C. 178. 

-S. 1 44- Scope—If exhaustive. 
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The principle of restitution is not restricted 
by the exact words of S. 144, C. P. Code. 

(Verma and Beevor, JJ.) Narendra Nath Sen 
v. Mahasoy Ganesh Prasad Ray. 227 I.C. 
172=13 B.R. 20=12 Cut.L.T. 10=A.I.R. 
1946 Pat. 408. 

-S. 144— Scope—If exhaustive — Absence 

of right under the section—Right to relief, matter 
of discretion. 

Though it can he said that S. 144 of the C. P. 
Code is not exhaustive of the principle of resti¬ 
tution, when once it is found that an applicant 
is not entitled to take his stand upon the statute 
itself, it is a matter of discretion with the Court 
to grant or refuse the relief. ( Sinha, J.) Umma- 
tunnissa Bibi v. Sheik Jumman. 225 I.C. 
471=1946 A.L.W. 132=1946 O.W.N. (H.C.) 
124=1946 A.W.R. (H.C.) 63=A.I.R. 1946 

All. 329. 

-S. 144—Scope of powers of Court in 

ordering restitution. See C. P. Code (V or 
1908), O. 21, Rr. 98 and 103 and S. 144. (1949) 

1 M.L.J. 286. 

-S. 144—Separate suit—If lies. See 

Mad. Buildings (Lease and Rent Control.) 
Act (XV of 1946), Ss. 9 and 12 and C. P. 
Code (V of 1908), S. 144. (1949) 2 M.L.J. 

699. 

-S. 145—Applicability—Decree-holder get¬ 
ting delivery of possession of house in execution 
—Movables found in house, but not attached, made 
over to decree-holder without bond—Return of 
movables from decree-holder to judgment-debtor 
—Remedy—Application to executing Court—Com¬ 
petency. See C. P. Code, Ss. 47 and 145. 4 

D. L.R. (Nag.) 47. 

-S. 145 —Liability as surety under — 

Entrustment of attached property. 

Where property is entrusted by an attaching 
officer to a watchman from whom no bond is 
taken for the safe custody and safe return of the 
property attached and the arrangement is not 
approved by Court, the custodian is not respon¬ 
sible as a surety under S. 145, C. P. Code. 
When a bond is taken from the custodian which 
bond is approved by the Court, the custodian 
renders himself liable as a surety under S. 145, 
C. P. Code. ( Agarwala , /.) Sheo Dhari 
Pandey v. Nand Kumar Pandey. 1950 A.W . 

R. 652=A.I.R. 1950 All. 699. 

-S. 145—Supurdar who had failed to pro¬ 
duce the property entrusted to him after decree- 
holders had released the property—Remedies open 
to the judgment-debtor. 

Properties which were attached and entrusted 
to supurdars were not produced by them. The 
decree-holder released that property and proceed¬ 
ed against other properties of the judgment- 
debtor. On a question as to the remedy of the 
judgment-debtor, 

Held: The judgment-debtor can enforce the 
liability of the supurdar by an application under 

S. 145, C. P. Code or by a regular suit. An 
application by him under S. 145 would lie clearly 
maintainable. 18 A.L.J. 357, distd.; 1931 All. 
567, foil. ( Wanchoo and Bhargava, JJ.) 
Mathura Das v. IIari Shankar. PM9 A.W. 
R. 8—A.I.R. 1949 A. 306=1949 A.W'.N. 23 

=1949 A.L.W. 23. 


C. P. CODE (1908), S. 148. 

- S. 145 —Supurdar failing to restore pro¬ 
perty entrusted to him — Decree-holder, if also 
liable. 

Where it is the supurdar who fails to restore 
the property entrusted to him, it is he that is 
liable and has to be proceeded against and the 
decree-holder is in no way liable for the default 
of the stipurdar. ( Chandiramani , J .) Hira Lai 
v. Ram Pher. 1949 A.W.R. 39=1949 A.L. 
W. 2S=A.I.R. 1949 A. 260=1949 A.W.N. 25. 

-S. 145—Surety “agreeing to stand surety 

and to make movable and immovable properties 
liable for any deficiency”—Personal liability— 

T. P. Act, S. 68—Applicability. \See Q.D. 
1941-1945, Vol. I, Col. 1016.] Kesar Chand 
v. Uttam Chand. I.L.R. (1945) Lah. 411=48 
P.L.R. 275=1.L.R. (1945) Kar. (P.C.) 269 
(P.C.). 

- S. 146 — Requirements. See C. P. Code, 

O. 21, R. 16, Ss. 44 -a and 146. (1946) 2 M. 

L.J. 132. 

-S. 146— Order under — Appeal. 

There is no right of appeal against an order 
under S. 146, C. P. Code. (Sen and Chunder, 
JJ.) Anil Chandra Banerjee v. Gopinath 
Mukherjee. 86 C.L.I. 293=5 D.L.R. (Cal.) 
108=A.I.R. 1950 Cal. 376. 

- S. 146 —Transferee of Legal Representa¬ 
tive of deceased—If entitled to apply for substitu¬ 
tion. 

What S. 146, C. P. Code, means is that an 
application or proceeding of a like nature can be 
taken by the transferee as could have been taken 
by the transferor, not that he should make the 
identical application. A transferee of the legal 
representative of a deceased party can, therefore, 
ask under that section for substitution of his 
name in place of the transferor though the latter 
had not applied for such substitution himself. 
15 P. 82, Diss. from. (Sen and Chunder , JJ.) 
Anil Chandra Banerjee v. Gopinath Mu¬ 
kherjee. 86 C.L.T. 293=5 D.L.R. (Cal.) 
108=A.I.R. 1950 Cal. 376. 

- S. 147—Scope and effect—Consent decree 

against minor—Right of latter to avoid. Sec 
Minor — Decree against. A.I.R. 1946 Lah. 
233 (F.B.). 

- S. 148 — Applicability—Extension of time 

allowed by final decree—Power of Court . 

S. 148, C. P. Code, has no application when the 
period for doing any act is fixed by a final decree 
of the Court. The Court has no power to grant 
any further extension of time or to make any 
order which would be really an alteration or 
modification of the final decree. 39 M. 876; 27 
C.W.N. 720; A.I.R. 1935 Rang. 341 and 74 
LA. 573, referred to. (Chatterjce t J.) .Bengal 
Cf.ntrat. Bank, Limited v. Rf.zon & Co. 85 
C.L.J. 90. 

- S. 148 — Applicability—Time fixed for 

payment of redemption money in order made 
under S. 16 of the U. P. Agriculturists 9 Relief Act . 

S. 148, C. P. Code, is applicable only to exten¬ 
sion of time where a period is fixed for doing of 
an act prescribed by the Code. It does not apply 
to a case where the period is fixed under any other 
statute. Hence the time fixed by an order under 
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S. 16 of the U. P. Agriculturists’ Relief Act cannot 
be extended even on the principles underlying 
S. 148, C. P. Code. ( Misra, Kaul and Kidwai. 
//.) Jagji Singh v. Sankatha Singh. 5 D. 
L.R. (All.) 121=1950 A.L.J. 424=A.I.R. 
1950 A. 675=1950 A.W.R. 565 (F.B.). 

- S. 148 and O: 37 —Application for leave 

to defend suit under O. 37— Leave granted on 
condition that security is furnished within cer ¬ 
tain time—Order providing for dismissal of ap¬ 
plication on default—-Power of Court to extend 
time after default. 

On an application for leave to defend suit un¬ 
der O. 37, C. P. Code, the Court granted leave 
on condition that security was furnished within 
certain time and ordered that in default the ap¬ 
plication would, stand dismissed. An application 
was made for an extension of time for furnish¬ 
ing security after expiry of the time given. 

Held, that the granting of the application would 
mean in effect an extension of time for making 
an application for leave to defend beyond the 
statutory limit of 10 days and that the Court had 
no power to do so. If however a decree was 
passed, the Court would have power to set aside 
the same under O. 37, R. 4 and in an appro¬ 
priate case give leave to the defendant to defend 
the suit on such terms as it might think fit. 

Held also, that by virtue of the previous order 
of Court the application for leave to defend the 
suit stood automatically dismissed on failure to 
furnish security within the time limited and 
therefore there was no application which was 
pending on which another order extending time 
could possibly operate. 37 C.W.N. 878, I.L.R. 
(1938) 2 Cal. 14 and 1936 All. 477, referred to. 
(Chatterjee, /.) Pulin Krishna Roy v. Susil 
Kumar Dey. 53 C.W.N. 192. 

- Ss. 148 and 149 —Deficiency in court-fee 

—Time for payment—Case to stand dismissed on 
default of payment within time allowed—Default 
—Furthertime, if could be granted. [See Q.D. 
1941-1945, Vol. I, Col. 1020.] Sheo Prasad 
Kuar v. Bhanu. A.I.R. 1946 Oudh 52. 


—-S. 148 —Discretion of Court—Power of 

appellate Court to interfere. 

power conferred upon the Court must be exer- 
Under S. 148, C. P. Code, the discretionary 
cised judicially and reasonably with due regard 
to all the circumstances of the case, and the effect 
of such exercise on the rights of the parties, 
including vested rights as well as those asserted 
in the suit. It is always open to a superior Court 
in appeal to correct the exercise of such discre¬ 
tion where it has been wrongful, in that no weight, 
or insufficient weight, has been given to relevant 
considerations, although the Appellate Court must 
refrain from interfering merely because it would 
itself have exercised such discretion differently, 
had it been dealing with the case. (Abdul Rashid, 
C.J. and Cornelius, /.) Saeed Ahmad v. Karam 
Singh. Pak.L.R. (1948) Lah. 202=A.I.R. 
!949 Lah. 121. 

- S. 148 —Extension of time—Power of 

Court— Provisional order in proceeding under 
o . 9, R. 9. 

Q. D.—64 
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Where in a proceeding under O. 9, R. 9, C. P. 
Code, the Court passed an order that the miscel¬ 
laneous case should be allowed on contest provi¬ 
sionally and that the petitioners should pay a 
certain sum to the opposite party by a certain 
date upon which the suit would be restored to 
file and that in default the miscellaneous case 
should stand dismissed, 

Held, that the order was not a final order but 
was in part of a provisional nature, that the Court 
did not divest itself of the power given under 
S. 148, C. P. Code, to alter the form of its 
provisional order, that is to say, to extend the 
time, and that so long as the actual order of dis¬ 
missal had not operated, the Court had seisin of 
the case and had jurisdiction to make use of the 
powers given under S. 148, to extend the time. 
(Roxburgh, /.) Bajranglal Jhunjhunwalla 
v. Solaki Marwarini. 54 C.W.N. 933=A.I. 
R. 1950 Cal. 564=5 D.L.R. (Cal.) 129. 

-S. 148 and O. 9, R. 13 —Order setting 

aside ex parte decree on payment of costs within 
stated time—Extension of such time—Power of 
Court . 

Where on appeal from an order rejecting an ap¬ 
plication for setting aside an ex parte decree under 
O. 9, R. 13, C. P. Code, the appellate Court 
passes an order to the effect that the appeal will be 
allowed and the ex parte decree will be set aside on 
the defendant-applicant depositing a certain amount 
as costs within a certain time of the arrival of the 
record in the trial Court and that in case of de¬ 
fault the appeal will be treated as dismissed, the 
trial Court has power to extend the time for 
deposit. The appellate order is not an order 
which can be properly said to be decree in the 
suit without some further subsequent order being 
passed. Even if the trial Court has only to in¬ 
vestigate into the simple question whether the 
money has .been paid within time or not, even this 
will entail some fresh order of the- trial Court be¬ 
fore the order of the Appellate Court becomes 
finally operative as a decree. Apart from that, 
as the order has been made not in the suit itself 
or in appeal from the decree, it is not itself a de¬ 
cree and cannot properly be said to be more than 
an order in subsidiary proceedings. For these 
reasons, the trial Court has power to extend the 
time. 37 C.W.N. 878, 36 A. 77, and 55 A. 326, 
referred to. (Ormond, J .) Mozaharul Hug 
v. Sultan Ahmad. 2 D.R. 235. 

—--Ss. 148 and 149 —Relative scope of — 

Time for payment of Court-fee fixed by prelimi¬ 
nary decree—Power to extend time. 

Ss. 148 and 149 of the C. P. Code deal with 
the matter of extension of time fixed by the 
Court for certain purposes. The former relates 
to the fixing of time of an “act prescribed or 
allowed by the Code” and provides that the Court 
may in its discretion from time to time extend 
such time, even though the period originally fixed 
may have expired. S. 149 refers specifically to 
deficit Court-fee paid and authorises the Court 
in its discretion at any stage to allow the party 
concerned to pay the balance. 

Where a Court in its preliminary decree for 
partition directs the payment of deficit Court-fee 
within a particular time without specifying the 
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consequences for non-payment, it is open to the 
Court under S. 149, C. P. Code to extend time 
lor payment of deficit Court-fees. S. 148 could 
not apply as the time was fixed in a decree and 
not prescribed or allowed by the Code’. (Mush- 
taq Ahmad and Desai, JJ .) Makund L\l v 
Gopal Das. A.I.R. 1950 All. 536. 

— S. 149— Appeal insufficiently stamped — 
Date of Presentation-Single . Judge of I^ahore 

tixgh Court allowing deficiency in court-fee to be 

made up for purposes of admission of first appeal 

Order, if amounts to one extending time—Lahore 
High Court Rules. 

An insufficiently stamped appeal cannot be con¬ 
sidered to have been presented till the day on 
which the memorandum of appeal is properly 
stamped, unless an extension of time has been 
given by Court under S. 149, C. P. Code. An 
order under this section is a judicial order and 
it must be passed by the Court before which the 
appeal comes Where under the rules of the 
Lahore High Court a single Judge can only admit 
a regular first appeal but cannot reject such an 
appea or decide questions of law arising in the 
appeal which has to be heard by a Division Bench 
an order of a single Judge allowing the deficiency 
in the court-fee to be made up for the purposes 
ot the admission of the appeal subject to all just 
exceptions at the hearing, does not amount to an 

r moW' rT 5 J he , time within ‘he meaning of 
1 : V f • Code, and the question of limita¬ 
tion has to be decided by the Bench hearing the 
appeal. (Abdul Rashid, A.C.J. and Khosla 1) 

Singh v. Jagjit Singh. 2?7 I C OS 

rat 8 al;*- 52 9 i 3=A I R 1947 Lah 2,ft=i946 
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up the deficiency. S. 149 is only a general 
section applicable to all cases of under-stamod 
documents and does not overrule or abropat* 
special provision in O. 7, R. 11 . c 

Where a plaint on the face of it is not under 
stamped, and the Court does not refuse to accent 
it, if subsequently it is discovered that the rourf 
fee paid is insufficient. O. 7, R. 11 comes fa 

play and the Court must give time to the plaintiff 
to make up the deficiency and cannot straight¬ 
away reject the plaint. 1938 Lah. 361- mi 
Oudh 30, dist. ( Pollock, /.) ApparA 0 v, Mt 
Bhagubal. I.L.R. (1948) Nag. 932^:1949 N 
L.J. 361=A.I.R. 1949 Nag. 263=1949 D L R 
(Nag.) 15. ‘ 

--S. 149 —Discretion and duty of Court- 

Deficiency in Court-fee—Court, if bound to qwe 
opportunity to party to make good. 

S. 149, C. P. Code, does not cast on the Court 
a definite obligation to give a party an opportu¬ 
nity to make good any deficiency in court-fees. 
The matter is one entirely for the Court’s dis¬ 
cretion. ( Nagarkar , J.C.) Dharam Chand v 

i B 04qT R M ^r 4 D L R - (A.M.) 21=A.I.R, 

1949 Ajmer 46. 

S. 149—Discretion of Court—Pre-emption 


—- S. 149 Applicability—Application to ap¬ 
peal as pauper rejected-Conrt-fcc paid beyond 

limitation but within time granted by Court— 
Appeal, if competent. 

-W!| Cre 3fter the r ?j ection of an application to 
appeal as a pauper the applicant pays the requi- 

Cnnn C0U r feeS the granted by The 

Lourt, the appeal is competent although such 
court-fees are pai d after the expiry- of the pres- 

Rahman 6 m of ' lmitation - (Bdgley and lltifur 

Kahman JJ.) Keshab Lal Rudra v. IvarAni 
=231 A i C° 270 872=A LR 1047 Cal 176 

——S. 149—Applicability—Death of pauper 

applicant prior to disposal of pauper application— 

A lcat ' on hts legal representatives to con¬ 
tinue suit on payment of court-fee. See C P 

iT'i' j'n"''® 1 ' °- 33 s ■« ('») 

ftme for making up deficiency—Legality. ^ ‘ 

A plaint cannot be rejected under O. 7 R \\ 

L \ P Iu , X or . I)cin S insufficientlv stamped’ 

unless the plaintiff ,s first called upon' to supply 
the deficiency within a specified time and unless 
the plaintiff fails to do so within such time Tt 
cannot be satd that under S. 149, the Court'has 
a discretion to fix or not to fix a time for making 


. " - —v . V l/llf »-1 ft- 

suit—Power of appellate Court to review. 

The discretion conferred by S. 149, C. P. 
Code, needs to be exercised with the greatest care 
where extension of limitation is also involved! 
specially if the suit is one for pre-emption. The 
right of pre-emption albeit allowed by statute is 
a predatory right, which constitutes a drawback 
on the recognised principle of freedom of con¬ 
tract, and consequently it is necessary that its 
exercise should be strictly in accordance with the 
legal requirements, however technical they may 
appear to he, in order that it should be legally 

An appellate Court has power to review an 
order made by an inferior Court in the exercise 

lab wi V°S n UCr S ’ ,49 ' C - p - Code. 1938 

rT:J (A ( r F C B 9- ref - {Abdul Rashid, C.J. and 

Pak L R noj«w D , AhMAD KARAM Singh ' 

121 ^ R 948 Lah ' 202 = a T.R. 1949 Lah. 

Tid n 14 9-—Pojt , crr under—When to be exer¬ 
cised—Deficient Court-fee. 

discretion' 1 ' ,,ndcr S ' 149 ' c - p - Code, full 
on ‘ l,e mutter of giving time to make 

onlv be Coi, . rt - cc - but that discretion should 
sufficient C ' S A d wh . ere the Court is satisfied that 
having Rr0Unds 1 cxist for the full Court-fee not 

effert S of CCn . pai r ln t,le first insta nce, for the 
Other _t eX, Tl', nfi ‘.he time is to deprive the 
from th' r ?b tle ng ht which otherwise arises 
2 the fa , an a PPe a I not filed in due time 
The V r ? pCr Court-fee is barred, 
site of the a PPlicant to find the requi- 

cumstinr/ IS T'’ save Perhaps in special dr- 
robbed .?n as -' for cxam ple, where he has been 
f ml fllC1 ?» sroi ' nd for extending the period 

Krishna W 00 "'™ end Safin,, JJ.) Smi 
f-T-Cr ,/'■ .Saraswati Devi. 1950 A.W.R. 

A .T.R 0,a° A. 499=1950 A.L.T. 269. 

9 , 40 b T . 149 a nd O. 33, R. I— Scope of 

granted il"rTis/of Mi ” 9 C0Ur ‘- fee ’ * C(m U 
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C. P. CODE (1908), C. 150. 

The provisions of S. 149, C. P. Code, are 
sufficiently wide and in a proper case could be 
applied to grant time for payment of court-fee | 
even in a revision against a refusal to grant leave 1 
to sue in forma pauperis. (Ghulam Hasan, C.J. ! 
and Kaul, J.) Tej Dat Singh v. Yuvraj Dat. 
23 Luck. 70=A.I.R. 1948 Oudh 157=1947 O. 
1947 OAV.N. 561. 

A. (C.C.) 275=1947 A.W.R. (C.C.) 275= 

-S. 150—Applicability—Transfer of busi¬ 
ness due to the creation of two Dominions. See 
Indian Independence (Legal Proceedings) 
Order (1947), Cl. 4 (2) and C. P. Code, S. 150 
and O. 9, R. 13. 52 C.W.N. 491. 

-Ss. 151 and 152 —Amending decree in re¬ 
gard to pleaders* fees — Legality. 

Where a judgment has fixed the pleader’s fee 
and the decree has been drawn up in accordance 
with the judgment, even if the amount fixed is 
wrong, it is not open to the Court to amend the 
decree. The only course open to the aggrieved 
party to set matters right is to apply for a review 
of the judgment or to prefer an appeal. Ss. 
151 and 152, Civil Procedure Code, cannot be in¬ 
voked in substitution of the specific remedies of 
review and appeal. ( Rajamannar, C.J. and 
Soma-sundaram, J.) Abdul Razack Sahib v. 
Abdul Hamid Sait. 63 L.W. 759=1950 M.W. 

N. 616=5 D.L.R. (Mad.) 347=(1950) 2 M. 
L.J. 282. 

-S. 151— Appeal—Order restoring exe¬ 
cution case dismissed for default. 

No appeal lies from an order passed under 
S. 151, C. P. Code, restoring an execution case 
which- has been dismissed for default. (Muk- 
herjea and Blank, JJ.) Radha Kissen v. Kes- 
habdeo. 50 C.W.N. 592=A.I.R. 1946 Cal. 
488=227 I.C. 533=1947 Cal.'(Rul.) 31. 

-S. 151— Applicability—Order rejecting 

plaint for non-payment of deficit court-fee — 
Inherent power of Court to restore—Remedy of 
party—Review — C. P. Code, O. 7, R. 11. 

No application for restoration lies under S. 151, 
C. P. Code, when an order has been made reject¬ 
ing a plaint under O. 7, R. 11, for non-payment 
of deficient court-fee within the time allowed for 
payment. The order rejecting the plaint under 

O. 7, R. 11 ( c ) operates as a decree, and the 
Court has no inherent power to alter or add to 
that order in view of O. 20, R. 3, C. P. Code, 
except by way of review or amendment. The 
remedy of the party is therefore to apply for 
review of the order on payment of the proper 
court-fee therefor. 20 P.L.T. 883, Dist. 4 P. 
L.T. 261, foil. ( Agarwala, C.J.) Ganga Prasad 
v. Girja Devi. 29 P.L.T. 354=A.I.R. 1949 
Pat. 366. 

-S. 151 — Applicability—Other remedy 

open. 

Relief under S. 151, C. P. Code, should not 
be granted where there is another remedy avail¬ 
able or possible. ( Reuben, J.) Banshidhar 
Kanungo v. Nabal Khan. 14 Cut.L.T. 22= 
A.I.R. 1949 Pat. 190. 

--S. 151— Applicability—Other remedy open 

Fraud between parties—Remedy of suit available 
Inherent powers—If can be invoked. 


C. P. CODE (1908), S. 151. 

S. 151, C. P. Code cannot be invoked in a 
case where the party has another remedy by way 
of a separate suit, and when it is a case of fraud 
between the parties and not fraud upon the Court. 
(1934) Cal. 623; (1929) Nag. Ill; 13 Pat. 165, 
rel. on. ( Sarwate, J.) Abdul Majid Kha v. 
Mt. Mahmudabi. I.L.R. (1949) Nag. 358= 
A.I.R. 1949 Nag. 366=4 D.L.R. (Nag.) 70= 
1949 N.L.J. 582. 

- -—Ss. 151 and 152 —Applicability to pro¬ 
ceedings under U. P. Encumbered Estates Act. 
See P. P. E. E. Act (XXV of 1934), S. 47 
and C. P. Code (V of 1908), Ss. 151 and 152 
and O. 47. 1950 A. L.J. 64. 

- S. 151 —Application under to revise order 

of dismissal for default of petition to set aside 
sale under 0. 21, R. 90 and Ss. 47 and 151, C. P. 
C ode—Maintainability. 

An application by a judgment-debtor to set 
aside a sale under O. 21, R. 90 and Ss. 47 and 
151, C. P. Code, was dismissed for default. Then 
the judgment-debtor applied under S. 151, C. P. 
Code, to revise the order of dismissal, to set aside 
the sale and to re-open the first petition and en¬ 
quire into the same. On a question as to its 
maintainability. 

Held, that such an application would not lie 
in law. It cannot be said that when the Court 
has inherent power to dismiss, it must also have 
inherent power to restore. (Bell, J.) Venkata - 
ramudu v. Krishnayya. 1947 M.W.N. 508= 
60 L.W. 566=A.I.R. 1948 Mad. 204=(1947) 2 
M.L.J. 244. 

-S. 151 and Court-Fees Act (VII of 

1870), S. 13 —Belated application for refund of 
Court-fees—Right to relief. {See Q.D. 1941— 
1945, Vol. I, Col. 1036.] Mahomed Azim Khan 
v. Saadat Ali Khan. A.I.R. 1946 Oudh 9. 

- S. 151 —Compromise decree—Compromise 

set aside in a subsequent suit on ground of fraud 
—Application by plaintiff in original suit to res - 
tore it to file—Such restoration if and when can 
be ordered—Power of Court under S . 151, Civil 
Procedure Code. 

Petitioner (plaintiff) in a suit to recover pro¬ 
perties from her mother (first defendant), her 
sister (second defendant) and her sister's husband 
(third defendant) on the basis of a settlement deed 
had her suit decreed in terms of a compromise. 
Then the third defendant brought another suit to 
set aside the compromise on the score of its having 
been fraudulently susbstituted for the real com¬ 
promise and it was set aside in appeal on grounds 
of fraud. The petitioner herein filed an appli¬ 
cation under S. 151 of the Civil Procedure Code 
to restore to file the original suit by her to re¬ 
cover her properties. 

Held, that the petition had to be dismissed by 
the Court. The Civil Procedure Code makes no 
provision for any such application before the trial 
Court to restore a suit to file which has been de¬ 
creed on the basis of subsequent findings in an- 
other suit. Section 151, Civil Procedure Code gives 
the Court inherent powers to make such orders 
as may be necessary for the ends of justice, and 
can scarcely be invoked by the present petitioner 
who has been found guilty of a fraud on the 
Court. Had the position been reversed and had 
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the plaintiff sued to set aside a fraudulent com¬ 
promise decree filed into Court by defendants, one 
which was detrimental to her rights in the suit, 
it would be manifestly inequitable to say that the 
plaintiff would have no right to have her original 
suit retried. Consequential relief arising out of 
her suit to set aside the compromise decree on the 
ground of fraud could have been asked for in that 
suit either in the shape of damages or by a prayer 
for retrial of the original suit. That being not 
the procedure adopted here it would be improper 
to restore the original suit to file. (1923) 46 M. 
L.T. 348 and (1906) 16 M.L.J. 291: L.R. 33 
I.A. 128: I.L.R. 28 All. 585 (ICC.) distin¬ 
guished. (Mack, 7.) Polamma v. Sooramma. 
1950 M.W.N. 55=A.I.R. 1950 Mad. 301 = 
(1949) 2 M.L.J. 817. 

-S. 151 —Compromise recorded by Court 

mislead by statement of pleader that he was speci¬ 
ally authorised to compromise when in fact he was 
not—Power to set aside order recording compro¬ 
mise—Right of appeal if bar to exercise of in¬ 
herent power. 

Where a Court is misled into recording a com¬ 
promise by the statement of a pleader that lie was 
specially authorised by his client to compromise 
the suit when, in fact he was not, the Court has 
inherent power to set aside the compromise de¬ 
cree. The existence of a right of appeal against 
the order recording compromise is no bar to the 
exercise of the inherent powers if it was called 
for in the interests of justice. (Davis, C.J. and 
Thadani, 7.) Rijharam Badaldas v. VithAl¬ 
das JethanAnd. I. L.R. (1946) Ear. 251=A. 
I.R. 1947 Sind 4=225 I.C. 236=1946 Sind 
(Rul.) 205. 

-S. 151 —Consolidation of suits—Inherent 

power of Court—Procedure after consolidation. 

There is no specific provision of law in the 
C. P. Code for consolidation of two suits such 
as is contained in O. 49 of the Rules of Supreme 
Court requiring one trial and one judgment in 
consolidated actions. Jt is under the inherent 
powers of the Court under S. 151, C. P. Code, 
that the suits are consolidated. The legal effect 
of a de facto consolidation is usually achieved 
by two suits being tried together by consent of 
parties and with the approval of'the Court. 
After consolidation there is only one ci\sc atul 
the suit consolidated has no independent existence 
for trial. Roth the suits should be tried in one 
trial and should be disposed of by one judgment 
and decree. The fact that two judgments and 
decrees were passed at best show an irregularity 
in following a correct and an ideal procedure 
hut not an absence of an intention to consolidate 
the two suits. (Grille, C.J. and Padhve M 

T T AN r' A no)v\ N m A,< Laxman Anan-rao. 

I.L.R. (1947) Nag. 691 =A.T R 1047 v , <r 
248=2 D.L.R. 167=1948 N.L.T155 

-- S - 151 —Correction of errors— Potorr of 

C mirt. ‘ 

A Court may in a suitable case resort to its 
powers under S. 151, C. P. Code, to correct errors 
not covered by S. 152, but resort to snob powers 
can only be in exceptional circumstances <5 151 
•s not meant to re-open a case on any point which 
the parties and Courts never contemplated and 


C. P. CODE (1908), S. 151. 

certainly not those matters which are of a conten¬ 
tious nature. (Hidayatullah, 7.) Lungya Bal¬ 
ya v. Bansilal Pusaram. I.L.R. (1950) Nag. 
441=A.I.R. 1950 Nag. 95=5 D.L.R. (Nag.). 
117=1950 N.L.J. 75. 

-S. 151 —Error of Court—Poiver of Court 

to rectify—Revision application dismissed for non- 
prosecution under error—Power of Court to res¬ 
tore application. 

Where a revision application was dismissed for 
want of prosecution when the applicant had no 
notice of what was required to be done by him, 
it is always open to the Court to rectify its error 
under S. 151, C. P. Code, and restore the appli¬ 
cation. Art. 168, Limitation Act, does not come 
into play. A.I.R. 1949 All. 36, relied on. 
(Aima Charan , 7.C.) Anandi Prasad v. Jham- 
man Lal. A.I.R. 1950 Ajmer. 6 (1). 

- S. 151 —Execution sale—Setting aside of 

—Inherent power of Court. 

If the decree-holder gets the venue of sale chang¬ 
ed by practising fraud on Court and by abusing 
the process of the Court, the Court can act jko 
motu and declare the sale a nullity under its 
inherent powers. Even apart from fraud the 
Court has inherent powers to set aside an auction 
sale held contrary to its express orders and direc¬ 
tions. The Court is not deprived of its powers 
to exercise inherent powers merely because the 
sale is confirmed in ignorance of the ground ren¬ 
dering it void. (Padhve, 7.) Rai.labhdas v. 
Sobhaji. I.L.R. (1947) Nag. 344=A. I. R. 
1948 Nag. 52=231 I.C. 6=1947 N.L.T. 240. 

-S. 151 —Exercise of inherent powers— 

Other remedy open to party—Principles guiding 
Courts. 

The Courts jurisdiction to grant relief under 
its inherent powers may be exercised even though 
there may be another remedy open to the aggriev¬ 
ed party. This power will be readilv exercised 
where the mistake is that of the Court itself, it 
would not be so readily exercised where the other 
party was negligent in the prosecution of his case 
or did not avail himself of another remedy which 
"as easily available and did not involve greater 
expense or delay Case-law discussed. (Aqar- 

1051)’ A W P AJ « U a A ? n VED RoOP NarW 

a° 5 t° t X ■)) ' R ■ 35=A • T ■ R • 1Q 50 A. 293=1950 

- yS. 151 and O. 9, R. 13—Ex parte order 
—Setting aside—Grounds. 

~ t* a fJe order cannot be set aside under 

b. 151, C. P. Code, on grounds other than those 
specified in O. 9, R. 13, C. P. Code. S. 151 
can be brought into play only when there is no 
express provision of law applicable to the case. 

( I handart, 7.) Sharaf Jahan Bfgam v. Yaqub 
At.t. A.I.R. 1047 Lab. 400. 

— S. 151—Ex parte order — Setting aside of 
—Inherent jurisdiction. 

A Court has inherent jurisdiction to deal with 
an application to set aside an order affecting the 
rights of a person who is not a party to the suit 
made without any notice to him and without giv- 
tng him an opportunity of showing cause. 32 
C. 253; 55 B. 368; 10 C.W.N. 306, referred to. 
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C. P. CODE (1905), S. 151. 

(Sinha, J.) Mahmud Ismail Salehji v. Ah¬ 
med Ismail Salehji. I.L.R. (1949) 1 Cal. 153. 

- S. 151- —Ex parte order — Setting aside of 

—Inherent jurisdiction of Court. 

A Court has inherent jurisdiction to set aside 
an order made ex parte and without notice to the 
parties to be affected thereby if a proper case is 
substantiated. ( Sinha , J.) Desmond Paul 
Chater, In the matter of. I.L.R. (1949) 1 
Cal. 187. 

- S. 151—Expunging remarks, in order of 

Lower Court—Appeal from order discharging 
temporary injunction—Remarks on merits of case 
—Expunging of. See Practice — Duty of Court. 
4 D.L.R. (A.M.) 28. 

- S. 151 —If can be invoked for directing 

security for costs to be furnished. See C. P. 
Code (V of 1908), O. 25, R. 1 and S. 151. 
(1950) 2 M.L.J. 159. 

- S. 151 —Inherent jurisdiction of High 

Court to stay independent suit—Conditions neces¬ 
sary for. 

It cannot be said that the High Court has juris¬ 
diction under S. 151, C. P. Code, to stay the 
trial of a suit out of which the proceedings in 
the High Court do not arise. The only limita¬ 
tion that can be placed upon the exercise of such 
jurisdiction would be that the applicant for stay 
has no other remedy available to him in law which 
he can seek from a competent Civil Court. For 
instance, if he can get the particular suit stayed 
under S. 10 of the C. P. Code it would be ne¬ 
cessary for him to adopt that remedy and where 
he has failed to do this, the High Court would 
not in exercise of its inherent jurisdiction direct 
the stay of the suit under S. 151 of the C. P. 
Code. It should further be established to the 
satisfaction of the High Court for invoking its 
inherent jurisdiction that the stay has to be order¬ 
ed in the ends of justice or to prevent abuse of the 
process of the. Court. If these conditions are 
satisfied, there can be no question that the trial 
of an independent suit can be stayed by the High 
Court in exercise of its inherent powers under 
S. 151, C. P. Code, in the course of other proceed¬ 
ings pending before it. ( Yahya Ali, J.) Bala- 
ji Rao v. Natesa Chetty. 60 L.W. 276=1947 
M.W.N. 476=A.I.R. 1948 Mad. 138= (1947) 
1 M.L.J. 330. 

—■-S. 151 —Inherent jurisdiction—Stay of 

suit—Case not falling under S. 10—Inherent 
power to order stay of later suit. See C. P. 
Code, S. 10. 224 I.C. 532. 

-S. 151 —Inherent jurisdiction of High 

Court to stay independent suit—Conditions neces¬ 
sary for. 

The High Court in the exercise of its inherent 
jurisdiction can stay the trial of an independent 
suit in the course of the proceedings before it if 
(t) it is in the interests of justice or to prevent 
abuse of process of the Court and (it) there is no 
other remedy available to the applicant. 

As the words “the matter in issue” in S. 10, 
C.^P. Code,* have to be deemed to denote the 
entire subject in controversy, relief under that 
section would not be available where the facts in 
the two suits are not common except only with 


C. P. CODE (1905), S. 151. 

regard to one matter in issue. (Yahya Ali, J.) 
Komarappa Goundan v. Ramaswamy Goundan. 
1947 M.W.N. 380=60 L.W. 300=A.I.R. 1948 
: Mad. 150= (194*7) 1 M.L.J. 365. 

-Ss. 151 and 10 —Inherent jurisdiction to 

stay suit apart from S. 10. 

A subsequently instituted suit could be stayed 
under S. 151, C. P. Code, even though S. 10 
of the Code may not strictly apply. ( Padhye , 
J.) Lax mi Bank, Ltd., Akola v . Harikisan 
Balabakas. I.L.R. (1948) Nag. 403=1948 N 
L.J. 250=A.I.R. 1948 Nag. 297=3 D.L.R. 
(Nag.) 12. 

-S. 151 —Inherent jurisdiction to stay suit 

—Some of issues involved being also issues in 
another suit—Inherent power of Court. 

Power to stay a suit on account of some of 
the issues which it involves being also issues in 
another pending suit, which is clearly not deriv¬ 
able from S. 10, C. P. Code, is not inherently 
possessed by a Court under S. 151, C. P. Code, 
except where it is necessary in order to secure 
the ends of justice or to prevent abuse of the 
process of the Court. ( Cornelius, J.) Mahomed 
Afzal v. Mt. Sardar Begum. Pak.L.R. (1948) 
Lah. 79=A.I.R. 1949 Lah. 69. 






o . r • jurisdiction—^cope of — 

j Rectification of wrong orders based on wrong 
decrees. 

If a Court rectifies a mistake in a decree in the 
eercise of its inherent powers, it has jurisdiction 
to order restitution of any benefit which may have 
been received wrongly by the persons who were 
not entitled to such benefits but for the mistake 
in the decree. Where a Court has wrongly- 
awarded possession to a party under a wrong 
decree, it has not only got the power but it is 
also bound to restore possession to the party from 
whom such possession has b$en wrongly taken, 
(i brhulam Hasan, J.) Samal Singh v. Jhunkoo 
^, N . GH . 223 LC 250=1946 Ouclh (Rul.) 139= 
1946 O.A. (C.C.) 74=1946 A.W.R. (C.C.) 
74—1946 O.W.N. 112=1946 A L W (C C ) 
106=A.I.R. 1946 Oudh 210. ( } 

- -S. 151 Inherent power of Court—Altera- 

hon of order passed by predecessor in office. 

The fact that one officer has ceased to preside 

a f C ° Urt an L d 1S succeeded by another officer 
does not mean that the Court has ceased to exist 
or that the Court is another Court. It is the 
Court, which in the exercise of its inherent power, 
can, and where necessary should, make orders for 
he ends of justice There is no reason to limit 
this power given by the legislature to the Court 

nr m W " that - !t is onI >' when *e same 

T g ° ffiC t r co , ntmues that an ord er already 
passed can be altered. Whether a succeeding 

presiding officer can interfere with an order pass- 

y his predecessor in office or not depends 

entirely on the circumstances of each case. If 

a case is a suitable one for the exercise of powers 

S- 151, C. P. Code, the fact that there 
has been a change in the officer presiding over 
the Court would create no difficulty in his way. 
For the Court remains the same Court though the 
presiding officer changes. 74 I.C. 110. Expl. 
(Das Gupta and Mitra, //.) Subodhchandra 
Mukherjee v. Sudhir Kumar Basu. 54 C.W. 
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N. 106=A.I.R. 1950 Cal. 209. 

-- S. 151— Inherent powers—Amendment— 

Scheme decree—Absence of provision for applying 
for modification—Application for alteration— 
Maintainability—Power of Court to alter or 

modify. See C. P. Code, S. 92. 49 Bom.L.R. 
757. 

- S. 151— Inherent powders—Appeal dis¬ 
missed erroneously as for default—Restoration- 

Limitation. See C. P. Code, O. 41, Rr. 17 and 
19. 3 D.L.R. (All.) 96. 

-S. 151 —Inherent power—Appeal dis¬ 
missed for default of prosecution—Inherent 
power to restore. 

A Court has no inherent power under S. 151, 
C. P. Code, to restore an appeal which has been 
dismissed for default of prosecution, apart from 

O. 41, R. 19, C. P. Code. ( Shearer, J .) 
Sukhan Mahton v. Bansidhar Sukul. 1946 

P. W.N. 136=A.I.R. 1947 Pat. 62=220 I.C. 
227=13 B.R. 418=1947 Pat. (Rul.) 293. 

-S. 151 —Inherent power—Appeal dismis¬ 
sed for failure to file printing cost—Application 
for restoring appeal to file — Limitation — Limita¬ 
tion Act, Art. 168. 

If an appeal is dismissed as a result of the 
failure of the appellant to comply with a peremp¬ 
tory order to file the printing cost an application 
for vacating the order of dismissal and for restor¬ 
ing the appeal to the file lies under S. 151, C. P. 
Code, which preserves the inherent powers of 
the Court to act ex debito justitiae. An appli¬ 
cation of this sort does not come within the provi¬ 
sions of O. 41, R. 19, C. P. Code. 19 P. 159 
(F.B.), foil. 

Art. 168 of the Limitation Act is inapplicable 
to the above application. As the Court is called 
on to exercise its inherent power, that power is 
not affected by the law of limitation. 45 B. 648, 
foil.; 7 A. 276 and 8 A. 519, relied on; 8 R. 380 
(F.B.),dist. (Shearer and Reuben, JJ .) Minnie 
Lal v. Mahadeo Lall. 27 Pat. 745=29 P.L. 
T. 483=A.I.R. 1949 Pat. 112. 

--S. 151—Inherent powers—Appeal—Rejec¬ 
tion for failure to furnish copy of judgment of 
lower Court—Restoration—Powers of Court— 
Appeal—Competency. See C. P. Code, Ss. 
2 (2) and 151. A.I.R. 1950 Pat. 443. 

-S. 151 —Inherent powers—Application 

under O. 9, R. 13, dismissed for default — Restora¬ 
tion—Inherent jurisdiction of Court. 

It is open to the Court in appropriate cases to 
invoke its inherent jurisdiction and to restore an 
application under O. 9, R. 13, C. P. Code, which 
had been dismissed for default. 46 All. 144* 
1923 Bom. 386; 15 P.L.T. 166; 1922 Pat. 121; 
1927 Pat. 240; 1929 Pat. 529; 1946 Pat. 184, 
dist.; 47 All. 878; 54 Cal. 405, rel. on. (Sinha 
and Mahabir Prasad, JJ.) Mr. Kapura v. 
Narain. 27 Pat. 187= A.I.R. 1949 Pat. 491. 

-S. 151 —Inherent power — Co-owners — 

Absent co-owner—Power to appoint manager for , 
to join in sale deed of joint property—finds of 
justice. 

The petitioner who was one of four co-shares 
(others being his sister and two brothers) applied 
to the Court under very extraordinary circum 


C. P. CODE (1905), S. 151. 

stances to appoint him as manager to represent one 
of his brothers who was absent abroad, for effect¬ 
ing a sale of their joint property. It appeared 
that the property was mortgaged to the extent of 
Rs. 12,000, that there was a chance of selling that 
property for Rs. 45,000, that the sale would be in 
the interests of the co-sharers. His sister and 
one of the brothers were with him; the sister had 
agreed and the Court also sanctioned the sale on 
behalf of the brother who was with him but who 
was a lunatic. The other brother had left for 
China about 28 years ago, and was heard of about 
six years ago when a letter had been received 
from him which would show that he was alive and 
well. The sale could not be completed because of 
the absence of that brother who too had to join 
in the sale deed. The petitioner in the circum¬ 
stances prayed to the Court to appoint a proper 
person (manager) to look after the affairs and 
interests of the absent brother with authority to 
join in the proposed sale deed. 

Held, that in the peculiar circumstances of the 
case and in view of the facts that the absent 
brother could not be presumed to be dead as only 
less than seven years had elapsed after he was 
last heard of, there was jurisdiction in the Court 
to make the order asked for and to appoint the 
petitioner manager of the undivided share of the 
absent brother in the property to be sold, with 
power to join in the proposed sale of the pro¬ 
perty and to sign all deeds or other instruments 
necessary for the purpose. (Blagden, J.) Piroj- 
shaw Adarti Shroff, In re. 48 Bom.L.R. 640= 
A.I.R. 1947 Bom. 92=230 I.C. 222. 

-S. 151 —Inherent powers—Cannot be 

eercised to cure a legal defect. 

The inherent powers of the Court cannot be 
exercised in order to cure a legal defect. (Lal, 
J.M. II.) Shri Ram v. Zahar Singh. 1948 

R. D. 294. 

-S. 151 —Inherent power—Decree against 

minor set aside as nullity—Poivcr of Court to 
revive suit—Order rejecting application to revive 
suit — Revision — N. IV. F. P. Courts Regulation, 

S. 34 (1) (a). 

A Court setting aside a decree passed in a suit 
on the ground that it is a nullity having been 
passed against a minor who was not duly repre¬ 
sented in the suit, has not only jurisdiction under 
S. 151, C. P. Code, to revive the suit so as to 
restore the minor to the same position in which 
he was on the date on which the suit was filed 
against him but should do so. If the Court 
rejects an application for revival of the original 
suit, it fails to exercise its jurisdiction and its 
order comes within the mischief of S. 34 (1) 
(a), N. W. F. P. Courts Regulation and is sub¬ 
ject to revision. 63 C. 1227; 1934 Lah. 45;; 1928 
All. 684 and 52 A. 924, rel. on. (Malik Khuda 
Bakhsh, J.) Ardui. Qayum v. Mahomf.d Sadiq. 
A.I.R. 1949 Pcsh. 9. 

- S. 151—Inherent power—Exercise of— 

Appealable order. See B. T. Act, S. 174 (3) 
and (5). 83 C.L.J. 162. 

-7 -S. 151 — Inhcrctit power — Exercise of — 

Fraud practised on Court and fraud behvetn 
parties. 
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Under S. 151, Civil Procedure Code, the inhe¬ 
rent powers may be exercised in a case where the 
Court has been misled by a fraud practised upon 
it because in such a case the Court would be under 
a duty to correct its own proceedings which, in 
the absence of any other provision, it would do 
by resort to inherent powers. But when it is a 
case of fraud between the parties and the ag¬ 
grieved party has another remedy of a suit open 
to it, there should be no occasion for invoking 
inherent powers of the Court. 13 P. 165, A.I.R. 
1934 Cal. 623 and 46 A. 820, rel. on. ( Sarwate, 
/.) Abdul Majid v. Mahmudabi. 1949 N.L.J. 

582. 

-S. 151 —Inherent powers—Exercise of — 

Principle — Laches—Effect of. 

In exercising jurisdiction under its inherent 
powers, the Court is influenced by the justice of 
the case in favour of the party who invokes its 
assistance. Where the party has been guilty of 
laches or has been negligent in prosecuting his 
remedy, a Court of law would be most reluctant 
to exercise its inherent powers in his favour. 
Such power under S. 151, C. P. Code, has to be 
exercised to prevent the abuse of the process of 
Court. Equity aids the vigilant and not the in¬ 
dolent . 

Hence where a decree-holder takes no steps to 
correct his application for execution until nearly 
two years when the period had run out, he cannot 
be allowed to amend his application. ( Ghulam 
Hasan , Kidwai and Chandiramani, JJ.) Janki 
Sahu Trust v. Ram Palat. 1950 A.L.T. 833= 
A.I.R. 1950 A. 580=5 D.L.R. (All.) 275 
(F.B.),. 

——S. 151— Inherent powers—Exercise of 

when other remedy open. 

The rule that S. 151 of the C. P. Code should 
not be applied when another remedy is available 
is not an absolute one. There is no doubt that 
the Court has jurisdiction to exercise its inherent 
powers in exceptional cases where another remedy 
is open but where the other remedy for the’relief 
has been once availed of by the parties, S. 151 
can no longer be invoked. ( Misra , J .) Mustaq 
Ahmad Khan v. Noor Zohra Begam. 22 Luck. 
36&=A.I.R. 1948 Oudh 42=1947 O.A. (C.C.) 
102=1947 O.W.N. 299. 

-S. 151 —Inherent powers—Exercise of 

when other remedy open. 

Though as a general rule S. 151, C. P. Code 
should not be invoked when a party has another 
rtmed^j yeit circumstances in some cases may 
justify a departure from rule. (Nehru, A.M.) 
Debi Dayal v. Lalta. 1947 A.W.R. (Rev.) 
108. 

■-S. 151 —Inherent powers—Exercise of 

when other remedy open. 

Where a party has neglected to avail himself 
of a remedy provided by statute, e.g., an appeal 
under O. 43, R. 1, C. P. Code, it is not open 
to him to invite the Court, by virtue of its in¬ 
herent jurisdiction under S. 151, C. P. Code, to 
disturb a decree or order which he has failed 
to challenge in the statutory manner. ( Mootham, 
L) Chander Bhan Singh v. Lallu Singh. 
I.L.R. ( 1947 ) a. 389=229 I.C. 26=1947 All. 


C. P. CODE (1905), S. 151. 

(Rul.) 112=1947 A.L.W. 238=A.I.R. 1947 
A. 343. 

-S. 151 —Inherent powers—Exercise of 

when other remedy open—Limitation Act (IX of 
1908), Art. 181— Order of Appellate Court deter¬ 
mining nature of decree—Starting point of limi¬ 
tation for application for refund of money 
wrongly paid. 

In execution of a decree by the respondent 
certain sale proceeds were realised and distri¬ 
buted among the respondent and the two appel¬ 
lants in the two appeals who were also decree- 
holders in two other suits against the same 
judgment-debtor. One of the appellants got his 
share on the footing that he was a money decree- 
holder, but it was held on appeal to the Privy 
Council that he was entitled to a charge decree 
only having a vendor's lien and that he had no 
right to proceed against the general assets of the 
judgment-debtor. Meanwhile a suit filed by the 
respondent claiming a first charge over the pro¬ 
ceeds was dismissed with a declaration that the 
abovesaid appellant was not entitled to any rate¬ 
able distribution. An application by the respon¬ 
dent to direct that appellant to refund the money 
drawn by him was allowed by the trial Court 
under its inherent powers under S. 151, C P. 
Code. 


X JL C 


while the existence of a remedy by suit may be a 
ground for the Court whose inherent jurisdiction 
is invoked to say that it will not exercise such 
jurisdiction and that the party may file a suit, 
there is no justification in depriving a Court of 
its inherent jurisdiction to pass appropriate 
orders revoking, where the ends of justice so 
require, its own wrong orders based on assump¬ 
tions which later on have been proved to be base- 

^ I . an appeal may not be main¬ 
tainable against such an order, treating the ap¬ 
peal as revision, there was no reason to interfere 

as t h , e ° rder holding that the appellant was 
entitled only to a charge decree confers upon the 
respondent the right to apply for a refund of the 
amount wrongly paid, and as the proper article 
of the Limitation Act applicable is Art. 181 the 
respondents having applied within three years 
from the date of the order, were within time in 
seeking refund of the amount. (Chandrasekhara 
Aiyar, J.) Sri Rajah Ravu Venkata Mabi- 
pathi Suryarao V. Chalamayya. 1947 M. W N 
83-A.I.R. 1947 Mad. 339=(1947) 1 M.L.j! 


r . ™ powers unaer—txercise 

of in favour of party who has not availed himself 
of other remedy open to him-Pr 0 p r iety 

be Under , S ■ ^ C - P - Code, cannot 

debtnr C ° nfe U a ben efit on a judgment- 

neg- 1 * n . Is no .!| entitled to it by reason of his 

toliim r P ^/ Vai o \ mse ^ ot h er remedies open 

(P?dley,S.M. and Bates, J.M.) Thakur 


I '* • \ -Inherent powers—Injunction to 
es ram party from prosecuting ease before 
an ^her tribunal Power of High Court to issue. 

l ne High Court, it is true, has inherent juris¬ 
diction, apart from the C. P. Code, to restrain 



1023 


1024 


THE QUINIUENNIAL DIGEST, 1946 —195° 


C. P. CODE (1908), S. 151. 

a person froin prosecuting a case before another 
tribunal in exceptional cases. Such jurisdiction 
can, however, be exercised only with great cau¬ 
tion and on its being satisfied that the prosecution 
of the case is vexatious or oppressive. ( Ramaswatni 
and Narayan, J 7.) Lila Devi v. Bhatu Mah- 
ton. 5 D.L.R. (Pat.) 186. 

-Ss. 151 and 115— Inherent powers—In¬ 
terference under , ivhere S. 115 would not apply. 

Courts may exercise powers under S. 151, C. 
P. Code to correct mistakes and the High Court 
may interfere in a proper case under S. 151 even 
if S. 115 is not applicable where the powers 
were exercised by a Court whose jurisdiction in 
the matter was not barred by any law. (Misra 
and Kidwai, 77.) Sankata Prasad v. Ram 
Kushi Devi. 22 Luck. 207=230 I.C. 25=1047 
Oudh (Rul.) 117=1947 R.D. 94=1947 O.W.N. 
88=1947 A.W.R. (C.C.) 44=1947 O.A. (C. 
C.) 44=A.I.R. 1947 Oudh 232. 

- S. 151 — Inherent pozver — Invalid order — 

Power of Court to recall. 

A Court has inherent j>ower to set aside its 
own order which is null and void. In such a 
case the Court does not substitute one decision 
on the merits for another, but merely finds and 
records that what had been done was without 
jurisdiction. No Court is compelled to proceed 
with any proceeding after finding that the pro¬ 
ceeding was without jurisdiction, and the fact that 
many steps had been taken in the proceeding, 
before the Court found that it had no jurisdic¬ 
tion, is no ground for persisting in continuing the 
proceeding. ( Tyabji, C.J. and Meher, J.) Maho¬ 
med Hussain Khan v. Rasoolbux. l.L.R. 
(1947) Kar. 194=A.I.R. 1948 Sind 124. 

-S. 151—Inherent powers—“Justice”— 

Meaning of—Petition filed for relief instead of 
suit in order to evade S. 80, C. P. Code—Main¬ 
tainability. [Sec Q.D. 1941-1945, Yol. I, Col. 
1027.] I-Iunu Electricity Co., Ltd. v. Govern¬ 
ment of Bombay. 221 T.C. 422=1946 Bom. 
(Rul.) 55=1.L.R. (1945) Bom. 665. 

-—S. 151— Inherent pozvers—Mistake or 

oversight on part of Court resulting in defec¬ 
tive and unjust order—Duty to relieve injured 
party from injustice. 

It is the duty of a Court to relieve parties 
against injustice occasioned by its own acts and 
oversight. This principle finds expression in S. 
151, which in terms is very wide. The Court 
has inherent powers to set right any mistake or 
injustice. 

Where, by oversight, a decree in terms of a 
compromise is passed even against defendants not 
joining in the compromise, and an order is passed 
which is defective, irregular and inoperative 
against all the defendants, the Court not only has 
the power but owes a duty to relieve the plaintiff 
from the injustice done to him by its own acts, 
mistakes and oversights. 39 All. 8; 45 All. 606* 
54 All. 924; 12 Bom. 174; 10 Pat. 516, ref! 
(Ramaswatni and Narayan, 77.) Ram Snvarup 
Singh v. Kamala Prasad Singh. A.T.R. 1050 
Pat. 350=5 D.L.R. (Pat.) 182. 

-S. 151—Inherent powers—Mortgage suit 

—Final decree with wrong legal representatives 
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substituted by mistake—Execution sale or delivery 
of possession—Dispossession by rightful heirs under 
O. 21, R. 100—Application by decree-holder for 
fresh final decree with rightful heirs on record— 
Inherent jurisdiction to entertain and allow*. See 
C. P. Code, O. 34, R. 4. 1949 D.L.R. (Pat.) 
10=A.I.R. 1949 Pat. 259. 

-S. 151— Inherent pozvers — Order direct¬ 
ing withdrawal of counsel from suit — Evidence 
of counsel material in suit. 

A Court has inherent power to direct a coun¬ 
sel to withdraw from a suit if it comes to the 
conclusion that his evidence is material and his 
appearance in the Court in the capacity of a law¬ 
yer would embarrass the trial of the suit. If a 
counsel is a material witness it will not be right 
for a Court to ask a party not to examine him 
as a witness. The proper course would be to ask 
the counsel to withdraw provided the Court is 
fully satisfied that his evidence will not be of a 
formal character. It should bear in mind that 
this power is not to be lightly exercised. It 
should closely examine the object of the appli¬ 
cation of the party seeking withdrawal of a coun¬ 
sel of the opposite party. If the object is to 
prejudice his opponent the application should 
be turned down. If, however, the application is 
bona fide and the Court is satisfied that the evi¬ 
dence will be relevant and important and the 
withdrawal will be conducive to the proper trial, 
it may direct withdrawal of the counsel. The 
Court is the final authority in all matters affect¬ 
ing smooth and proper trial of a suit. A Court 
has also the power to punish a party by awarding 
heavy costs irrespectively of the result if ulti¬ 
mately he does not examine the counsel whose 
withdrawal was ordered at his instance or the 
evidence turns out to be formal. A.I.R. 1939 
Rang. 342 and A.I.R. 1939 Bom. 150, foil. 
(Sen, 7.) All India Reporter, Ltd. v. G. D. 
Moghe. 5 D.L.R. (Nag.) 92=A.I.R. 1950 
Nag. 110=1950 N.L.J. 187. 

-S. 151 and O. 39, R. 1 —Inherent pozvers 

of Court—Order under O. 39, R. I—Application 
to sue in 'forma pauperis* pending decision. 

The Court has no jurisdiction to pass any order 
under O. 39, R. 1, C. P. Code, pending the dis¬ 
posal of an application to sue in “forma paupe¬ 
ris”, as there is no pending suit at that time. But 
in such a case the Court may, in the exercise of 
its inherent jurisdiction under S. 151, C. P. 
Code, pass an order which partakes of the nature 
of an order under O. 39, R. 1, if such an order 
is really necessary for the ends of justice. In 
the exercise of its jurisdiction which is saved 
to it by the provisions of S. 151 the Court 
should be extremely careful in passing orders 
and it is only when no other relief is possible and 
when relief is urgently called for, that the Court 
should exercise its inherent powers, and when 
it does exercise such powers it should limit the 
scope of such exercise to as narrow a compass 
as possible. 21 C.W.N. 870, Dist.; A. I. R. 
1940 All. 185 and A.I.R. 1943 Bom. 143,. re¬ 
ferred to. (Sen and Chunder, JJ.) Manorama 
Dasi 7 ’. Sabita Dasi. 54 C.W.N. 848. 
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-S. 151—Inherent powers—Recall of pro¬ 
ceedings taken without jurisdiction and setting 
aside of illegal orders—Numerous steps take in 
proceeding—If bar to recall of illegal orders. 
See C. P. Code, O. 20, R. 12. I.L.R. (1947) 
Kar. 194. 


-S. 151—Inherent power—Refund of 

Court-fees. See Court-fees—Refund. (1950) 

1 M.L.J. 222. 

-S. 151— Inherent powers—Refund of 

court-fee—Inherent powers of Court — Court-Fees 
Act, Ss. 13, 14 and 15. 

The power of the Court to issue a certificate 
of refund of court-fees is not confined to cases 
falling under Ss. 13, 14 and 15 of the Court- 
Fees Act. Even in cases not covered by these 
sections, the Court can order refund of court- 
fees paid in excess, either by mistake inadver¬ 
tence or oversight. I.L.R. (1943) Bom. 25; 
(1942) 2 Cal. 253; 1940 Mad. 208; 6\ Pat. 599, 
rel. on. ( Gajendragadkar and Jahagirdar, //.) 

VlSHNUPRASAD NARANDAS MODI V. NARANDAS 

Mohanlal Modi. 51 Bom.L.R. 602=A.I.R. 
1950 Bom. 4. 

-S. 151— Inherent power to grant refund — 

Court auction sale and affixing of necessary stamp 
on the sale certificate—Sale subsequently set aside 
—Application for refund of value of stamp after 
six months of the setting aside of the sale—If 
can be ordered. 

Standing Order 92 was passed by the Govern¬ 
ment amending the Madras Stamp Manual allow¬ 
ing a refund of stamp duty to the purchaser 
(when a Court auction sale is set aside) only if 
an application was made within six months of the 
setting aside of the sale. No Court has an in¬ 
herent power to direct a refund of stamp duty 
when the application is made beyond the period 
fixed for the granting of a refund. ( Horwill, 
J.) Province of Madras v. Audemma. 1949 
M.W.N. 145=A.I.R. 1949 Mad. 895=4 D.L. 
R. (Mad.)-ll$=(1949) 1 M.L.J. 179. 

——S. 151— Inherent power to order refund 
of court-fee even where there are no specific pro¬ 
visions for the purpose. 

The petitioner filed a suit against his own 
father for recovery of about Rs. 3,000. He paid 
a court-fee of Re. 0-12-0 on his plaint and was 
•given on 13th September, 1946, seven days’ time 
for payment of deficit court-fee. He re-present- 
%, ed the plaint only on 7th November, 1946, ac¬ 
companied by an application for condonation of 
the delay in re-presentation and also with deficit 
court-fee of Rs. 276-11-0. The application for 
condonation of delay was dismissed and on an 
application for refund or court-fee under S 151 
C. P. Code, 

Held, in a case of this kind where no specific 
provision is made for the refund of court-fee, 
S. 151, C. P. Code, can be invoked to meet the 
ends> of justice. The petitioner tendered the 
court-fee only on the basis that his application 
tor condonation of the delay would be admitted. 
As such application however was rejected, the 
• ‘ejnrt-fee tendered should be refunded on equit¬ 
able principles. (1942) 1 M.L.J. 226, rel. 

v Q.- D.—65 
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(Mack, J.) China Varahalu v. Reddayya. 
1949 M.W.N. 338 (1)=(1949) 2 M.L.J. 12. 

-S. 151—Inherent powers—Restitution— 

Application for possession of property sold, in 
execution, dismissed for default. [See Q.D. 

1941-1945, Vol. I, Col. 1029.] Karam Chand v. 
Umar Bakhsh. 1946 Pesh. (Ruh) 1. . . 

-S. 151— Inherent powers — Restoration of 

execution application—Notice to judgment-debtor 
—If necessary—Order of restoration—Effect of. 

An executing Court has an inherent power not 
only of dismissing- an application for execution 
but also of restoring the application to the file. 
Since the decree-holder can bring successive ap¬ 
plications for execution, Courts would be slow to 
resort to their inherent powers and would only 
exercise their inherent powers ex debito justitiae 
to prevent a miscarriage of justice. 

Where an application for execution is dismiss¬ 
ed for default in the absence of the judgment- 
debtor, it can be restored without notice to him. 

Once an order of restoration is made, it has the 
effect of restoring not only the application but 
also all ancillary orders. ( Grille, C.J. and Hida- 
yatullah, J.) Dawoolal v. Kheduprasad. 

(1948) Nag. 631=A.I.R. 1949 Nag. 

3 -151“ Inherent powers—Setting aside 

decree—Commissioner directed to ascertain mes¬ 
ne profits instead of net income as directed by 
decree—Final decree on basis of Report of Com¬ 
missioner as to mesne profits—Setting aside — 

I Powers of Court. 

It is manifest that there is a great difference in 
principle between calculating “mesne profits” re¬ 
coverable from a person and “a share of the 
net incope” due from one person to another. 
Where instead of determining the total net in¬ 
come of the properties, the Court issues a writ 
to Commissioner “for ascertainment of mesne 
profits” for a certain period, and the Commissio¬ 
ner ascertained mesne profits and the Court mecha¬ 
nically accepts such report and passes a final de¬ 
cree on the basis of such a report, the same would 
result in injustice, and the Court in such a case 
can exercise its inherent jurisdiction to set aside 
the final decree so made. 1 Pat. 277; AIR 
1949 Pat. 68 , dist.; 35 Cal. 331 (P.C.); A.L 

818* foil. ( Ramaswami and Nara- 
ycn, //.) Balmatkuari Jagbandhan Nath 
5 D.L.R. (Pat.) 219=A.I.R. 1950 Pat. 497* 

77 ?,* 151 —Inherent power of Court—Set¬ 

ting aside ex parte final decree for foreclosure. 

A Court cannot set aside an ex parte final de¬ 
cree for foreclosure in exercise of its inherent 
power. It is only for granting relief against 
a use of process of Court that inherent power is 
given. Inherent power is not intended to be 
exercised by way of spinning out a new proce- 

u 7 e if ? pfctficular suit or proceeding. As 
under the law no notice is necessary of the ap¬ 
plication for making the preliminary decree final, 
there is no abuse of the process of the Court. 
■Further, the ends of justice cannot be served by 
setting aside the ex parte decree which would 
necessarily involve loss of vested right of the 
decree-holder. (Ray, J.) Surendra Kumar 



1027 


1028 


THE QUINQUENNIAL DIGEST, 1946—195°* 


C. P. CODE (1908), S. 151. 

Singh v. Mukund Lal Sahu. A.I.R. 1949 

Pat. 68. . 

-S. 151—Inherent powers—Setting aside 

sale brought about by an abuse of the process of 
Court. See Execution—Abuse of Process of 
Court. (1947) 2 M.L.J. 357. 

-S. 151 —Inherent powers—Stay of pro¬ 
ceedings—Court other than High Court, whether 
could exercise. 

Where the lower Court ordered stay in a suit 
for damages for malicious and wrongful institu¬ 
tion of insolvency proceedings on the ground that 
the existence of plaintiff’s liability to the defen¬ 
dants was itself the subject of appeals before the 
High Court, on the question whether a Court 
other than a High Court could invoke power under 
S. 151 of the C. P. Code, and stay the suit, 

Held, that there was no reason why the powers 
should be restricted to the High Court. The 
word ‘court’ in S. 151 is wide enough to include 
any Court and that in the circumstances, the order 
of stay passed by the lower Court was well 
within its competence. Case-law reviewed. 

(Somasundaram, J.) Ahamed Abdul Sukkoor 
v. Vallabhadas Kanji Firm. 1949 M.W.N. 
813=A.I.R. 1950 Mad. 21^=62 L.W. 795= 
(1949) 2 M.L.J. 645. 

-S. 151 —Inherent powers—Stay of suit — 

Rent suit against tenant in civil Court — Proceed¬ 
ings for commutation under S. 40, Bihar Tenancy 
Act, pending before Revenue Officer — Stay of 
civil Court—Right of tenant to order — S. 10, C. 
P. Code—Applicability — Order refusing stay — 
Revision — Grounds. 

S. 10, C. P. Code, does not apply and cannot be 
availed of where a tenant, who has applied for 
commutation of rent under S. 40, Bihar Tenancy 
Act, is sued in the civil Court for rent of the 
holding, so as to entitle him to a stay of the 
rent suit in the civil Court. An application for 
stay can, if at all, be entertained only under 

S. 151, C. P. Code, and if the Court in its 
discretion rejects the application for stay, the 
decision cannot be interfered with in revision un¬ 
less there has been material irregularity or illega¬ 
lity or a serious miscarriage of justice. 

There is no hard and fast rule that there should 
necessarily be a stay of the rent suit pending in 
the civil Court, merely because there is an appli¬ 
cation under S. 40, Bihar Tenancy Act, pending 
before the Revenue Officer. Whether a stay 
should or should not be granted would depend 
upon the facts and circumstances of each case. 
Though, if the commutation claimed by the 
tenant under S. 40 is allowed, the Revenue Offi¬ 
cer has a discretion to direct the period from 
which the commutation will take effect, that is no 
reason why the landlord who has instituted a suit 
for rent because of the tenant’s failure to divide 
the produce as required by law, should be com¬ 
pelled to wait until the proceedings under S. 40 
are decided. (Das and Sarjoo Prasad, JJ.) 
Baso Beldar v. Parameshwar Narayan Singh. 
5 D.L.R. (Pat.) 192=A.I.R. 1950 Pat. 363. 

-S. 151 and O. 21, R. 90— Inherent 

Power of Court to cancel a sale in execution after 
confirmation on the ground of the fraud of the 
decree-holder—No application under O. 21, R. 90 


C. P. CODE (1908), S. 151. 

filed in time—Time for deposit of sale amount— 

No inherent power in the Cowrf to extend—New 
plea under S. 18, Limitation Act-Not raised and 
necessary facts not pleaded in execution applica - 
lx 0n —if can be raised in Letters Patent Appeal. 

As regards the inherent powers of Court, the 
general rule is that the Court should not presume 
the existence of an inherent power to do that 
for which a statutory provision has been made 
and outside the limited discretion conferred by the 
Limitation Act, in certain cases, a Court has no 
general discretion to relieve a suitor from the 
operation of the provisions of the Limitation Act. 

A Court has not the power under S. 151 of 
the C. P. Code, to cancel a sale in execution after 
it has been confirmed on the ground of a fraud 
on the Court in the matter of the valuation of 
the property sold, which fraud had not been the 
subject of an application under O. 21, R. 90 
of the C. P. Code, preferred within the time 
allowed. The Code having given a specific 
remedy, the Court cannot be presumed to have an 
inherent power overlapping or running parallel to 
the procedure laid down in the Code. 

Similarly in the matter of depositing the sale 
amount in Court, the Code clearly provides a 
definite period of limitation for such payments 
and there cannot be an inherent power in the 
Court to extend that period beyond the limits 

prescribed by the Code. 

There is no reason why the principle of O. 7, 

R. 6 of the C. P. Code should not be applied 
to an application to set aside a sale in execution 
and it would be improper to treat an apparently 
time-barred application as being within time by 
calling in aid S. 18 of the Limitation Act when 
the pleading does not show how the exemption 
under the section is available to the petitioner and 
particularly when the plea is raised for the first 
time in Letters Patent Appeal. ( Wadsworth, 
O.CJ. and Govindarajachari, J.) Bojjanna v. 
Kristappa. I.L.R. (1947) Mad. 72—60 L.W. 
20=1947 M.W.N. 58=A.I.R. 1947 Mad. 268= 
(1947) 1 M.L.J. 10. 

-S. 151 and O. 39, R. 1 —Inherent power 

of High Court to grant interim injunction in its 

appellate jurisdiction. . 

In the exercise of the appellate jurisdiction of 
the High Court over mofussil proceedings, the 
High Court has no inherent power to pass an 
order of interim injunction outside the scope of 
Order 39 of the Gvil Procedure Code. Such an 
order cannot be passed merely because it is in ac- / 
cordancc with equity and good conscience, when 
O. 39 of the Code does not apply to the facts of 
the case. (Horwill and Balakrishna Ayyar, JJ.) 
Nagabhushana Reddy v. Reddivari Narasam- 

ma. 63 L.W. 961=1950 M.W.N. 690=5 D. 
L.R. (Mad.) 363= (1950) 2 M.L.J. 482. 

-S. Jurisdiction—Mortgage suit— 

Death of guardian ad litem of minor defendant 
—Preliminary decree in ignorance—Appeal 

Pinal decree as against major parties — Applica¬ 
tion for setting aside both decrees and for restor¬ 
ing suit—Jurisdiction of trial Court. 

Where a Court passes a final decree in a mort¬ 
gage suit, when the preliminary decree passed by 
it is bad by reason of the fact that the guardian 
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ad litem of a minor defendant had died before 
the preliminary decree which was made in 
ignorance of that death, it has jurisdiction to set 
aside the final decree. But it cannot restore the 
suit to the stage at which the guardian ad litem 
died when the preliminary decree has been 
appealed from and the appeal is pending. The 
question of the validity of the preliminary decree 
has to be considered by the appellate Court. 
(Reuben , /..) Banshidhar Kanungo v. Nabab 
Khan. 14 Cut.L.T. 22=A.I.R. 1949 Patna 

190. 


-S. 151 —Order for restitution or refund 

under—If appealable—Right of appeal—If can be 
extended to analogous cases—Order, for restitution 
under inherent powers—When proper—Desirability 
of giving right of appeal by making suitable rule. 

As there is no specific appeal provided under the 
C. P. Code against orders of restitution and 
refund under S. 151 of the Code and as an order 
under that section does not amount to a decree, 
an appeal against such an order does not lie.’ 
[Case-law discussed.] 

It is really inequitable that an order of this 
description under S. 151 should not be appealable. 
It is for the High Court to consider whether a 
rulte may be so framed as to give at least one right 
of appeal against orders of this description by 
adding a suitable clause to O. 43, R. 1 of the 
Code of Civil Procedure. 

. Per Viswanatha Sastri, /.—Courts exercising 
inherent powers may, and often do, act 
on the analogy of statutory provisions which, 
though not applicable proprio vigor e, are 
nearest to the point to the circumstances 
before them. A Court has, however, no 
inherent power to entertain an appeal from an 
order of an inferior Court, nor can it extend by 
analogy statutory provisions giving a right of 
appeal in particular cases to analogous cases not 
falling within those provisions. The statutory 
provisions providing for appeals must be considered 
to be exhaustive of all the matters which are consi¬ 
dered to be fit for appeal by the Legislature or 
rule-making body. There is no provision either in 
the body of the Code or in 0. 43, R. 1, making an 
order for refund or restitution passed by a Court 
in the exercise of its inherent powers appealable. 
If the order for restitution satisfies the require¬ 
ments of S. 47 of the 0. P. Code, it might be 
appealable as if it were a decree. 

. It is essential that Courts professing to exercise 
inherent powers and make orders for restitution, 
should exercise such powers only in very clear cases 
where the rights of patties do not admit of serious 
doubt or dispute. In other cases it is desirable to 
refer the parties to a separate suit so as to give 
them a right of appeal. 

. ^ er Raghava Rao, J .—The principle (assuming 
it to be sound) that "where a Court in the exercise 
°f its inherent power makes an adjudication, which 
conclusively determines the rights of the parties 
and that adjudication is not given in a suit under 
section 47 or under section 144, Civil Procedure 
v^ode, it would only be fair and in the fitness of 
tmngs that the party whose rights are adversely 
. ected should have a right to reagitate the matter 

® appeal JUld second rannnfr rmror 
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of what is only a summary order liable to challenge 
in a regular suit. (Satyanarayana Rao, Visva - 
natha Sastri and Raghava Rao, JJ.) Sayyed 
Usman Saheb v. Sivaramaraju. 1950 M W 
N. 196=63 L.W. 283=5 D.L.R. (Mad.) 174= 

A.LR. 1950 Mad. 463=(1950) 1 M.L.J. 363 
(F.B.). 

-S. 151 —Order under — Appeal — Revision. 

No appeal lies from an order passed by a Court 
in the exercise of its inherent jurisdiction under 
S. 151, C. P. Code, and the remedy of the 
aggrieved party is to move the High Court 
; direct under the provisions of S. 115, C. P. 
j Code. (Sen and Chunder, JJ.) Manorama- 
Dasi v. Sabita Dasi. 54 C.W.N. 848. 

— —T Ss * 151 and 2 (2)— Order under S. 151 
allowing amendment of execution application— 
Appealability. 

An order passed by an executing Court under 
S. 151, C. P. Code, allowing an amendment of 
an execution application is an order relating to 
die execution, discharge or satisfaction of the 
decree and is a decree within the meaning of the 
word in S. 2 (2) of the Code and would there¬ 
fore be appealable. (Ghulam Hasan, Kidwai and 
Lhandiramam, JJ.) Janki Sahu Trust v. Ram 

D.L.R. (All.) 275=A.I.R. 1950 A. 
580=1950 A.L.J. 833 (F.B.). 

7 151 —Other remedy open—Exercise of 

inherent powers—Principles guiding Courts. 

The Court's jurisdiction to grant relief under 
its inherent powers may be exercised even though 
there may be another remedy open to the aggriev- 
ed party. This power will be readily exercised 
where the mistake is that of the Court itself; it 
would not be so readily exercised where the other 
party was negligent in the prosecution of his case 
or did not aval himself of another remedy which 
J as easily available and did not involve greater 

walT^r 'i °p dC Case ' law discussed. (Agar- 

Yq5o' a' w7 7™ AR t l- Ved Roop Narain. 
A L J^ - 34' R ’ 3S—A ‘ r - R - 1950 A. 293=1950 

: S ' . 1S1 —Other remedy open—Order due to 
serious mistake of Court—Inherent power of 
Court to set it aside. • ' 

Ordinarily speaking the Court should not inter¬ 
fere under S. 151 Civil Procedure Code, whh 
orders against which the parties have other re- 
dress m law. Ordinarily, the exercise of inhe- 

under the section sh °uld be 
limited only to eases where the parties have no 

edTs a ed r r e e s S u S lt n of aW ' BU ‘ Where “ order is Pass- 
eci as a result of a serious mistake of the Court 

it is not only the right but the duty of the Court 

use of miSta 7 and !t -°uld be a pro 
per use of the power under S. 151, Civil Proce- 

and Mitra JJ f* cf de tha ‘ order - (Das Gupta 
v SrnmTi/ Vy ^ a Chandra Mukherjee 

il ,™ Ss.’Z*™- 54 c - w - N - 

■ S ‘} S1 T 0the r r remedy open—Order res- 

hot Zrtv t iK deCree at instance °f one 
not party to suit—Inherent power of Court. 

A d . ecree made . ln a suit cannot be executed 
Jf. , S 7°“ ™ho is not a party to the suit unless 
the latter is bound to obey the decree. If such 
execution is attempted, O. 21, C. P. Code, pro- 
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vides a complete procedure for protection of the 
rights of a person who is not bound by the de¬ 
cree. Where the Code provides a procedure for 
protection of such rights, it is not ordinarily right 
for the Court to exercise its inherent power and 
make an order restraining execution of the de¬ 
cree at the instance of one who was not a party 
to the suit in which the decree was made, (II ar- 
rics, C.J. and Sinha, J.) Narendra Krishna 
Bose v. Great Eastern Hotel, Ltd. 86 C.L.J. 
72. 

-S. 151 —Other remedy open—Setting 

aside of consent decree against minor—Minor 
challenging legality of appointment of his guar- 
dtan-ad-litem— Inherent power of Court. 

The proper, if not the only, course for a minor, 
who is aggrieved by a decree consented to by 
his guardian -ad-litem whose appointment, accord¬ 
ing to him, had been improper or illegal or whose 
consent was given or procured by fraud or collu¬ 
sion between him and the other parties to the 
suit or a stranger and where the rights of third 
parties have intervened subsequent to the decree, 
is to proceed by way of a suit. As the minor can 
properly obtain relief in a separate suit, he cannot 
invoke the inherent powers of the Court and 
invite it to exercise such powers on a summary 
application. 57 C. 154, rel. on. (Das, J.) 
Heeralal Dhandhania v. Choteylal Dhan- 
dhania. I.L.R. (1947) 2 Cal. 73. 

-S. 151—Power of Court in claim suit to 

stay sale in execution of decree in a suit against 
third party. See C. P. Code (V of 1908), Ss. 
94 (e) and 151 and O. 21, R. 58 (2). (1950) 

2 M.L J. 492. 

-S. 151 and O. 20, R. 3— Power of Court 

to set aside an order passed on the merits. 

If strict regard be had to the language of 
O. 20, R. 3, C. P. Code, no judgment can be 
set aside under the inherent powers of the Court 
under S. 151, C. P. Code. But certain excep¬ 
tions have been made, c.g., judgment delivered 
by mistake, etc. Where an application to set 
aside an ex parte decree is dismissed on the merits 
and the party aggrieved does not appeal against 
it but applies under S. 151 to set aside that order, 
in the circumstances, the Court has no inherent 
power to set aside its own order passed on the 
merits. (Bind Bastii Prasad and Agurwala , JJ.) 
Chandra Mohan v. Raghunath Prasad. 1950 
A.W.R. 181—1950 A.L.J. 82=5 D.L.R. (A.) 
198=A.I.R. 1950 A. 339. 

-S. 151 —Powers under—Failure of Court 

to appoint guardian-ad-Mtem—Rectification by 
Court—Appointment of new guardian—If amounts 
to addition of nezv party. 

Failure to appoint a guardian-acMttem for a 
minor can be rectified by the Court under S. 151, 
C. P. Code. The restoration of the case which 
had been dismissed and the appointment of a new 
guardian cannot amount to the addition of a new 
party to the suit. A.I.R. 1930 All. 644, Rel. on. 
(Zaidi, J.M. I and Prasad, J.M. II.) Badlu v. 

Mahomed Ilyas. 1950 R.D. 11. 

_S. 151— Powers under—Grave irregulari¬ 
ties in Court auction sale—Judgment-debtor not 
Viking proper steps to set it aside—Fresh sale, if 
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ran be ordered under the powers conferred by 

S. 151. 

Where there have been grave irregularities in 
connection with the sale proceedings ending in 
auction which results in the property being sold 
for an inadequate price and where no proper 
notice was given of the adjourned date of sale, 
the Court could interfere under S. 151, C. P. 
Code, to direct fresh sale proceedings even though 
the judgment-debtor had not taken the proper 
steps to set aside the sale. (Pedley, J.M.) 
Ambika Charan v. Brijrani. 1947 A.W.R. 
(Rev.) 45=1947 R.D. 114. 

-S. 151—Powers under—Order under—If 

revisable. See C. P. Code (V of 1908), Ss. 
115 and 151. A.I.R. 1950 Ajmer 27. 

- S. 151 —Refund of purchase money — 

Execution sale a nullity—Power of Court. 

Under S. 151, C. P. Code, a Court has juris¬ 
diction to order refund of the purchase money 
to an auction-purchaser if the execution sale is 
a nullity. (Lodge, J.) Dwijendra Kumar Roy 
v. Ram Ranjan Hati. 51 C.W.N. 255. 

-S. 151 and O. 41, R. 23— Remand 

under inherent powers of Court — Appealability. 

Where an appellate Court passes an order of 
remand under its inherent powers under S. 151, 
C. P. Code and it does not fall under O. 41, 
R. 23, the order is not appealable. (Allsofi; 
Mulla and Dayal, JJ.) BishwAnath Singh v. 
Sheik Abdul Jabbar. I.L.R. (1947) A. 582= 
1947 A.L.J. 518=A.I.R. 1948 A. 19=1947 A. 
W.R. (H.C.) 360 (F.B.). 

-S. 151— Remand — Pozvers of appellate 

Court apart from O. 41, Rr. 23 and 25— Juris¬ 
diction to order remand—Extent of. 

While an appellate -Court undoubtedly has juris¬ 
diction to make an order of remand under S. 151, 
C. P. Code, in cases not covered by O. 41, 

R. 23 and R. 25, such remand must not be con¬ 
trary to any express provision of the Code, c.g., 
O. 41, R. 27, C. P. Code. In a case where 
the appellate Court ought not to give facilities 
for adducing further or additional evidence, the 
fact that the Court desires to do so would not 
give it jurisdiction to set aside the decree of the 
lower Court and remand the case for re-trial. * 
43 Cal. 148; 15 P.L.T. 142; 16 P.L.T. 795, 
rel. (Reuben, J.) Prithwichand Lal v . 
Oramba Sundari Dasi. 4 D.L.R. (Pat.) 17= 
A.I.R. 1949 Pat. 338. 

- S. 151 —Re-opening of decrees under 

S. 151—When proper. See C. P. Code, O. 22, 
Rr. 4 and 11 and S. 151. (1947) 2 M.L.J. 
587. 

S. 151— Resort to, to defeat the objects 
of O. 47, Rr. 1 and 2. 

S. 151, C. P. Code, cannot be used to defeat 
the objects of O. 47, Rr. 1 and 2, C. P. Code. 
(Acton, S.M. and Pedlev, A.M.) Radhey 
Shiam 7;. Azam Ali Khan. 1946 A.W.R. 
(Rev.) 29=1946 R.D. 160. 

—S. 151—Restitution—Inherent powers— 
Sale in execution of ^.r parte decree—Subsequent 
order setting aside ex parte decree — Sale— Setting 
aside—Inherent power of Court to order restitu¬ 
tion. See C. P. Code, Ss. 144 and 151. 16 
Cut.L.T. 182. 
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-S. 151—Restitution—Power of Court— 

Application for mesne profits after restoration 
of property under S. 144, C. P. Code—Limita¬ 
tion. See Limitation Act, Art. 181. 51 C. ! 

W.N. 302. | 

-S. 151—Restoration of appeal—Court-fee 

—Order directing dismissal of appeal for. non- i 
payment of deficit Court-fee payable on plaint in 
lower Court—Order becoming final—Application j 
for restoration—Inherent power to entertain and 
allow. See Court-Fees Act, Ss. 10 (ii) and 
12 (ii). A.I.R. 1950 Pat. 358. # 

-S. 151— Restoration of suit—Order dis¬ 
missing suit in default without jurisdiction — In¬ 
herent pow^r of Court. 

Where a Court dismisses a suit in default in 
circumstances when it has no jturisdiction to .do 
so, it can rectify its error by resorting to its in¬ 
herent jurisdiction. ( Mudholkar , 7.) Mt. 
Khatizabai v. Mt. Akhtara Begam. A.I.R. 
1950 Nag. 194=1950 N.L.J. 419. 

-S. 151— Restitution — Order for — Appeal. 

When in a case to which S. 144, C. P. Code, 
does not apply, the Court acting under S. 151 
exercises the same jurisdiction which S. 144 
gives it, the order of restitution so made is ap¬ 
pealable. (Lodge, J.) Gopal Laskar v. Hari- 
har Mukherjee. 51 C.W.N. 302=A.I.R. 
1948 Cal. 37. 

-S. 151— Restoration—Execution petition 

dismissed for default—Powers of Court—High 
Court , when may interfere. 

In view of the express provisions of S. 151, 
C. P. Code, it cannot be said that the Court is 
altogether incapable of exercising its inherent 
powers in regard to the restoration of execution 
petitions dismissed for default. But there must 
be clear justifying necessity for exercising such 
extraordinary powers. When the Court passes 
an order of dismissal inadvertently or without 
being aware of certain facts which ought to have 
been brought to its notice, it can certainly correct 
its own error, in exercise of its inherent powers. 
But there is no justification for the exercise of 
such powers where the dismissal was due pri¬ 
marily to the negligence of a party. It has also 
got to consider whether the other side has or 
has not justice on his side or has acquired a 
valuable right under the law of limitation which 
it may not be just to override. Ordinarily, the 
High Court would not interfere with the exer¬ 
cise of discretionary powers by the Court below, 
but it may do so if it is satisfied that the lower 
Court misdirected itself on a material point of 
law or fact or failed to advert to and consider 
such matters as are essential for the proper dis¬ 
posal of the case. ( Mukherjea and Blank, JJ.) 
Radha Kissen v. Reshardeo. 50 C.W.N. 592 
=A.I.R. 1946 Cal. 488=227 I.C. 533=1947 

Cal. (Rul.) 31. 

~-S. 151 and O. 9, Rr. 8 and 9— Restora¬ 

tion—Suit dismissed for default—Inherent power 
of Court — “End? of justice”—Meaning of . 

S. 151, C. P. Code, does not formulate any 
new doctrine but is only a legitimate recognition of 
the well-known principle that every Court has in¬ 
herent power to act ex debit 0 justitiae and to do 
that real justice for the administration of which 
alone it exists. The words “ends of justice” in 
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the section, wide as they are, do not mean .vague 
and indeterminate notions of justice, but justice 
according to the statutes and laws of the land. 
They cannot mean that express provisions of the 
statute can be overridden at the dictates of what 
one might by private emotion or arbitrary prefer¬ 
ence call or conceive to be justice between the 
parties. The words “ends of justice” do not 
therefore permit the Court to take a step or a 
procedure which defeats a statutory provision of 
he law of the land. When the plaintiff does not 
appear and the defendant only appears O. 9, R. 
8, C. P. Code, makes the clear and mandatory 
provision that the Court shall dismiss the suit, 
and O. 9, R. 9, C. P. Code, lays down a parti¬ 
cular procedure by which the dismissal could be 
set aside. It is not open to the Court to say that 
nevertheless the defaulting party may choose net 
to adopt that procedure and yet ask the Court to 
set aside the dismissal by invoking its inherent 
jurisdiction. It is well-established law that there 
is no room for the application of the inherent 
power where there is an express provision in the 
C. P. Code. 19 C.W.N. 25, foil.; 34 A. 426, 
Diss. from; 44 C. W. N. 576, rel. on. ( P• 
B. Mukharji, 7.) Debendra Nath Dutt v. 
Satyabala Dassi. 54 C.W.N. 110=A.I.R. 
1950 Cal. 217. x 

■S. 151— Restoration—Suit dismissed for 


want of prosecution under O. 11, R . 21— Power 

of Court. .... . . 

A Court has no jurisdiction to set aside its 
order dismissing a suit for want of prosecution 

under O. 11, R. 21, C. P. Code. O. 43, R. 1 
provides an appeal from such an order and 0- 47, 

R. 1 provides for a review. As two distinct 
remedies are provided in the Code against an 
order dismissing a suit for want of prosecution, 
it is not possible to attract the provisions of 

S. 151 and invoke the inherent jurisdiction of 
the Court. (Bose, 7.) Krishnakumar v. 
Jawand Singh. I.L.R. (1947) Nag. 190=231 
I.C. 24=1947 N.L.J. 221=A.I.R. 1947 Nag. 
236. 

■S. 151— Review application—Misuse of 


the section. 

Where after the rejection of three applications 
for review of an order by the Board rejecting 
summarily an appeal in a suit under S. 59 of the 
Tenancy Act, a fresh application for review is 
filed, the Board cannot entertain it and thereby 
allow S. 151, C. P. Code, to be so misused. 
(Sultan Ahmad, S. J. M.) Hanuman Prasad 
v. Binda. (1948) A.W.R. (Rev.) 41 (1)= 

1948 R.D. 393 (2). 

- S. 151— Review—Modification of order — 

Inherent jurisdiction of Court. 

A Court has inherent jurisdiction to review or 
modify its orders while it is still seized of a case 
and retains jurisdiction. (Sen, 7.) All India 
I Reporter, Ltd. v. G. D. Moghe. 5 D. L. R. 
(Nag.) 92=A.I.R. 1950 Nag. 110=1950 N.L. 
J. 187. 

--—S. 151— Review under S. 151 of a review 

application already dismissed — Maintainability. 

S. 151 of the C. P. Code is obviously meant 
for very special and extraordinary cases of in¬ 
justice. Where there is no obvious mistake in 
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an order rejecting a review application, it cannot 
be sought to be reviewed under the provisions of S. 
151, C. P. Code. ( Sultan Ahmad, S.J.M.) J a- 
gannath Lonia v. Kalicharan. 1948 A.W.R. 
(Rev.) 10. 

--—Ss. 151 and 152— Scope — Amendment — 

Powers of Court—Decree already executed—If 

bar to amendment to correct mistake—Duty of 
Court. 

Ss. 151 and 152, C. P. Code, give the Court 
very wide powers of amendment of a decree, and 
when a mistake has cropped up, the Court is 
bound to correct it either of its own motion or 
on the application of any of the parties. Merely 
because the decree stands already executed is no 
ground for rejecting an application for amend¬ 
ment, if it is fit to be allowed under Ss. 151 and 
152. The fact that the decree has been executed 
is of no importance so far as the question of 
amendment is concerned. ( Narayan, J.) Khudu 
Mahto v. Bhim Mahto. 5 D.L.R. (Pat.) 
60=A.I.R. 1950 Pat. 183. 

—-S. 151— Scope—Preliminary decree for 

dissolution of partnership and accounts—Death of 
defendant (to whom a considerable amount would 
be due) before final decree could be passed— 
Failure of plaintiff to bring the legal representa¬ 
tives on record—Order dismissing suit — Legality — 
Application by son of deceased defendant after 
attaining majority to set aside order — Limitation. 

After the passing of a preliminary decree for 
dissolution of partnership and accounts the de¬ 
fendant died before the final decree could be pass¬ 
ed on the findings of the Commissioner. The 
plaintiff failed to bring the legal representative 
on record as a considerable sum would be due to 
the defendant. The suit was thereupon dismissed 
on 24th October, 1940. The elder son of the 
defendant attained majority on 16th November, 
1941 and applied on 15th November, 1944, to set 
aside the order of 24th October, 1940. 

Held .'Once a preliminary decree has been pass¬ 
ed the Court has no jurisdiction to dismiss the 
suit for default as the Court has a duty to work 
out the details of the preliminary decree inde¬ 
pendently of the conduct of (he parties. A wrong 
order dismissing the suit can be set aside under 
the inherent powers of (he Court under S. l5l 
of the Code of Civil Procedure. 

Where the ex-minor was not shown to have 

*3V PeC t lal means of knowledge, it cannot 
he ..aid that be was guilty of any gross laches, if 

he applies within three years of attaining majo¬ 
rity to have the wrong order set aside. Three 
years from the date when the minor attains majo¬ 
rity is a reasonable, time within which he mav'he 
expected to take action. (Honvill, 1) An- 

kamma z; Raghavamma. 60 L.W. 535=1047 

M.W.N. 551=A.I.R. 1948 Mad. 201=(1947) ? 
M.L.J. 233. v ; ~ 

! 7 S ; 1 Si-Scope—Restoration of appeal dis¬ 

missed for non-payment of printing charges— 
Inherent power—Limitation for application. See 
Limitation Act, Art. 168. 27 Pat. 745. 

^ S. 151—Setting aside of cx t'artc decree 
under—If justified. See C. P. Code (V of 
1908), O. 9, R. 13 and S. 151. 5 D.L.R. (A. 
M.) 23 (1). 
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-S. 151 —Setting aside sale—Inherent 

power—Court misled by decree-holder. 

If a Court misled by the fault of the decree- 
holder passes an order for sale in execution of a 
decree when it has no jurisdiction, it has inherent 
jurisdiction to correct its own proceedings. The 
only way in which it can do so is to set aside the 
sale. (Harries, C.J. and Sarkar t /.) BeN6Y 
Krishna Mukerjee v. Mohanlal Goenka A 
I.R. 1950 Cal. 287. 

-S. 151, O. 41, R. 5 and O. 39, R. 1— 

Stay of proceedings—Temporary injunction—In¬ 
herent powers—If may be invoked. 

Inherent powers cannot be called in aid when the 
subject-matter is dealt with by the Code or when 
other remedies are available. The matter of stay 
of proceedings and temporary injunctions are 
dealt with by the code, and inherent powers can¬ 
not be resorted to if the matter does not fall with¬ 
in the limits prescribed therein. (Bose, J.\) 
Fakira v. Rumsukhibai. I.L.R. (1946) Nag. 
908=1947 N.L.J. 43=224 I.C. 562=1946 Nag. 
(Rul.) 172=A.I.R. 1946 Nag. 428. 

S. 151—Substitution of parties—Execution 
proceedings—Inherent power of Court. See C. 
P. Code, Ss. 47, 146 and 151. I.L.R. (1947) 
1 Cal. 22. 

... . —S. 152— Amendment of decree — Permis¬ 
sibility—Method of assessment of costs wrong . 

Under S. 152, C. P. Code, a decree can be 
amended where the method of assessment of costs 
is wrong, (e.g.), where assessment of costs is 
based on an erroneous valuation of the suit. A.I. 
R. 1936 Pesh. 196, Foil.; A.I.R. 1940 Lah. 182, 
Not Foil. (Atma Charan , J.C.) Iainti Devi v . 
Basanti Ram. 4 D.L.R. (A. & M.) 8 S=A.I. 
R. 1950 Ajmer 5 (2). 

; S. 152— Applicability — Conditions — A ppli - 
cation for correction on the strength of a nnv 
Point—If can be ordered. 

The provisions of S. 152 of the C. P. Code 
are attracted only when there is a clerical or arith¬ 
metical mistake in judgments, decrees or orders 
or errors arising therein from any accidental slip 
or omission. . The section would be inapplicable 
where there is any error in the principle applied 
in the judgment. It follows that an application 
for correction of a judgment on the strength of 
a new point not raised before cannot be ordered 
under S. 152. (Bind Basni Prasad, J.) Triloki 

^I H A, Dalsinger Naik - A.L.W. 482= 
«« A.W. r . (H.C.) S45=A.I.R. 1947 All. 

T 2 T 23 . ( U' C • 225=1947 All. (Rul.) 181=1946 A. 
L.J. 4/7. 

7 7 S. s *. 152 and 153— Applicability — Mistake 

in description of item in plaint schedule and decree 
schedule—Application to amend description of item 
in the schedules after disposal of second appeal by 
\xn' gh Court —Permissibility. 

W here an application was filed to amend the 

, an item in the plaint 

- chedule and the decree schedule in a suit which 

!l l ? miate i'i d,spose( ! °? by the High Court in 
C appeal by substituting for a wrong survey 

number the correct survey number, the objections 

( 2 ) thnt C R* ( , V that the [5 ' vas a lon S delay and 
K } t,lat High Court could not grant the applica- 
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tion to amend the plaint schedule after the disposal 

of the suit. . 

Held, that the application to the High Court 

was not to amend the pleadings as such but only 
to correct an error which had crept into the decree 
by way of clerical mistake or accident and as on 
the merits there was no valid objection to the 
grant of the relief the application must be allowed 
in spite of the long delay as there was no avoid¬ 
able delay on the part of the applicant and as by the j 
delay circumstances have not intervened which 
would make it inequitable to grant the application. 

( Rajamannar , O.CJ.) Katamraju v. Paripurna- 
nandam. 1948 M.W.N. 629 (2)=61 L. W. 
622=A.I.R. 1949 Mad. 282=(1948) 2 M.L.J. 
301. 

-— S. 152 — Applicability—Sale Certificate- 

Amendment by Court—Permissibility when ques¬ 
tion is of contentious nature. 

S. 152 of the C. P. Code cannot be invoked 
to amend a sale certificate when the questions 
involved are of a contentious nature in the absence 
of any authoritative determination of the rights 
of the parties. ( Beevor, J.) RamasAn Rai v. 
Raghunath Sahu. 222 I.C. 617=1946 Pat. 
(Rul.) 117=12 B.R. 288=1945 P.W.N. 394= 
A.I.R. 1946 Pat. 190. 

- S. 152 —Correction of mistakes—Power 

of Court. 

Under S. 152, C. P. Code, a Court has power 
to make a slip order at any time, but under the 
guise of correcting mistakes it cannot begin ad¬ 
judicating upon matters which had not been be¬ 
fore it at an appropriate moment. ( Hidayatul - 
lah, J.) Lungya Balya v. Bansilal. I.L.R. 
(1950) Nag. 441=1950 N.L.J. 75=A.I.R. 1950 
Nag. 95=5 D.L.R. (Nag.) 117. 

- S. 152 —Correction of survey numbers of 

the property in the schedule to the plaint and 
decree — Permissibility. 

Where there is no dispute as regards the identi¬ 
ty of the property nor as regards the boundaries 
to it and there was no controversy at all at the 
thne of the suit as to the identity of the property 
which has been the subject of a deed, and it is 
only the errors as regards the survey numbers 
that have crept into the decree and plaint that 
are sought to be amended, the amendment does 
not go to the root of the claim, nor is it in respect 
of any matter which has been a subject of contro¬ 
versy between the parties, and so it can be made. 
(1948) 2 M.L.J. 301, relied on. (1947) 2 M. 
L.J. 72, distinguished. (Krishnaswami Nayudu, 
J.) Krishna Poduval v. Lakshmi Nethiar. 
A.I.R. 1950 Mad. 751=(1950) 1 M.L.J. 120. 

-S. 152 —Correction under—Clerical mis¬ 


take. 


Where a mistake is purely a clerical one in 
giving a wrong number it can be corrected under 
S. 152, C. P. Code, even suo motu by the Court. 
( Haider, J.M.) Sukhdar Singh v. Badam 
Singh. 1949 R.D. 152. 

—-S. 152 —Decree on award—Power of Court 

to amend. 

When the meaning of the arbitrator as well as of 
the Court is clear from the award and the decree, 
the Court has jurisdiction under S. 152, C. P. 


C. P. CODE (1908), S. 152. 

Code, to amend the award and its decree so as to 
carry out that meaning. ( Niyogi, J.) Sudha- 

ramsao v. Gendramsao. I.L.R. (1946) Nag. 
348=225 I.C. 34=1946 Nag. (Rul.) 188=1946 

N. L.J. 304=A.I.R. 1946 Nag. 257. 

- -S. 152 —Dismissal of appeal in limine— Ap¬ 
plication for amendment of decree—To which 
Court to be made. 

An order dismissing an appeal in limine under 

O. 41, R. 11 of the C. P. Code, has precisely the 
same effect as an order dismissing an appeal after 
notice under R. 32 and an application for amend¬ 
ment of the decree must be made to the Court 
which has dismissed the appeal and not to the 
lower Court whose decree has thereby been con¬ 
firmed. ( Horwill, J.) Subbamma v. Madhava- 
rao. 227 I.C. 247=59 L.W. 294=1946 M.W.N. 
313=A.I.R. 1946 Mad. 492= (1946) 1 M.L.J. 
393. 

-S. 152 —Jurisdiction to amend—Decree not 

drawn up according to judgment — Amendment — 
Power of trial Court after decision of appeal 
from decree — Rule. 

It is fairly well-established that, where a decree 
has been varied, affirmed or reversed on appeal, 
it is the appellate Court alone which can amend 
the decree under S. 152, C. P. Code. But 
where the case is one of pure omission to draw 
up the decree in conformity with the judgment, 
the power of amendment, so as to make the decree 
in conformity with the judgment, may be exer¬ 
cised by the trial Court even though the decree 
has been appealed against and the appeal decided. 

(Mukherjea and Ormond, JJ.) Sachindra Nath 
v. Probodh Chandra. 2 D.L.R. 222=A. I. R. 
1948 Cal. 126. 

—-—— Ss. 152 and 151 —Mistake in plaint — Ap¬ 
plication for correction of decree—If lies—Pro¬ 
per prayer to be made. 

Where the mistake is in the plaint, an application 
under S. 152, C. P. Code, for the correction of 
the judgment and the decree is entirely miscon¬ 
ceived. The only prayer which could reasonably 
be made under S. 151, C. P. Code, is that the 
decree obtained in the suit should be set aside and 
that the applicant should be allowed'to amend the 
plaint and have the case retried. ( Henderson, J.) 
Hamid-ud-din Ahmad v. Moyezuddin Mondal 
225 I.C. 623=A.I.R. 1946 Cal. 336. 


-S. 152— Powers of amendment — Amend¬ 
ment of order by Judge. 

A Judge has undoubted powers to amend his 
own order to the extent that it is a clerical mis¬ 
take or is a ‘slip order’ falling under S. 152, C. 

P. Code. (Stone, C.J. and Chagla, J.) Velji 
Shivji v. Mathuradas Haridas. 49 Bom.L.R. 
645=A.I.R. 1948 Bom. 47. 

7 -S. 152— Power of Court—Clerical mistake 

in order sheet — Notice to other party — Necessity . 

A Court has power to correct and is perfectly 
justified in correcting a mistake or clerical error 
in its order sheet without notice to the opposite 
party, under S.f 152, C. P. Code, where it was 
wrongly stated in the order sheet that a vakalat was 
filed on behalf of party A, while in fact the vaka¬ 
lat was on behalf of party B, the Court can correct 
the mistake on application by a party without notice 
to the opposite party. ( Atrna Charan, J.C .) 
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Khalil Ahmed v. Mt. Wafatan. 4 D.L.R. 
(A. & M.) 85. 

-S. 152 —Scope and applicability—Applica¬ 
tion to correct an error in a mortgage deed and the 
judgment and decrees in a suit thereon in which 
the mistake was copied—Maintainability — S. 151, 
if applies. 

S. 152, C. P. Code, corresponds to O. 38, 
R. 11 of the Rules of the Supreme Court; it is 
known as the “Slip Rule”. The alterations, 
amendments or corrections which the section 
authorises are limited by its provisions. They 
are clerical or arithmetical mistakes in judgments, 
decrees or orders, and in addition errors arising in 
judgments, decrees or orders from any accidental 
slip or omission. 

The survey number of an item of property 
mortgaged was wrongly mentioned in the mort¬ 
gage deed. The mistake was repeated in the plaint 
in a suit on the mortgage and from it copied on 
in the judgment, and the preliminary and final 
decrees. An application was made under S. 152, 
C. P. Code, to correct the mistake in the mort¬ 
gage deed, the judgment, the preliminary decree 
and the final decree. On a question as to its 
maintainability, 

Held, that S. 152 does not give to a Court 
jurisdiction and authority to modify documents 
particularly documents upon which a suit is 
instituted. There is a remedy by way of suit and 
there is nothing in S. 152 which confers upon the 
Court similar powers as are conferred by S. 31 
of the Specific Relief Act. S. 152 is for the 
purpose of correcting errors directly involved in 
the proceedings themselves and not for correct¬ 
ing errors which are anterior to the proceedings 
particularly in documents upon which proceedings 
are brought. Property wrongly described in a 
deed cannot be included in any of the mistakes 
which the section allows to be corrected. Hence 
the application was not maintainable. Neither 
could S. 151, C. P. Code, help the applicant. 
( Gentle, CJ. and Happdl, J .) Ramakrishnan 

Chettiar v. Radiiakrishnan Chettiar. T.L. 
R. (1948) Mad. 263=A.I.R. 1948 Mad. 13=60 
L.W. 401=1947 M.W.N. 382=( 1047) ? M 
L.J. 72. 


S. 153 and O. 6, R. 17— Court's pozvei 
of amendment. 

It is not open to a Court under S. 153 and O. 6 
R. 17, C. P. Code, to allow an amendment whicl 
alter the real matter in controversy between tin 
parties. 48 T.A. 214, foil. (Sir Lionel Leach.) 
Kanda v. Waghtl. 77 I.A. 15=1050 A L T 
326=1950 A.W.R. 292=1050 R.L.W 3*1—5' 
Bom.L R. 498=85 C.L.J. 352=63 L.W. 23fc 
1950 M.W.N. 168=A.T.R. 1950 P C 68 = 
(1950) 1 M.L.J. 417. (P.C.). 

-S. 153 —Scope of the exercise of inherent 

power. 


The inherent powers of the Court under S. 153, 
C. P. Code, to amend a defect or error in a 
proceeding are not to be exercised in favour of a 
particular party and in order to benefit it as 
against another party or to fill up a gap or to 
remove a lacuna arising from negligence or 
omission of one of the parties. (Lai, J.M. I.) 


C. P. CODE (1908), O. 1, R. 3. 

Chunni Kuer v. Daya Shankar. 1948 R D 
433. 

-O. 1, R. 1 and S. 115— Issues common 

to all plaintiffs—Joining in one suit — Permissibi¬ 
lity—Order holding suit bad for misjoinder — Revi¬ 
sion — Competency. 

Where in a suit by 30 plaintiffs to have their 
occupancy rights declared to several items of pro¬ 
perty detailed in one of the plaint schedules, it is 
contended for the defence that all the plaintiffs 
could not be said to be interested in all property 
in that schedule and that some of the plaintiffs 
were not in actual possession of the lands claimed 
and there is also a dispute as to the actual ex¬ 
tent in the case of some plaintiffs and that as 
such the suit was bad for multifariousness and 
misjoinder of parties, 

Held, in the circumstances, as the main issues 
which the plaint and written statements raised 
were common to all the plaintiffs, the plaintiffs 
should not be referred to separate suits, except 
in the case of those between whom and the 
defendants different issues arise. 

Held further, that the High Court could in the 
exercise of its revisional jurisdiction interfere 
when the lower Court has wrongly held a suit as 
bad for misjoinder of causes of action. 43 M.L. 
J. 218, foil. (Afack, J.) China Vf.nkatasubba 
Naidu v. Sundara Varadacharlu. A.I.R. 
1950 Mad. J2=(1949) 1 M.L.J. 207. 

• ^ • *—Joinder of plaintiffs — Per¬ 

missibility — Conditions. 

It is not necessary for joinder of plaintiffs in 
one suit that they must be interested in the entire 
relief or reliefs claimed in the suit or in the 
grounds on which those reliefs are based. If all 
the plaintiffs are interested in prohibiting the 
defendant from dealing with the plot in suit to 
their prejudice either in respect of their private 

ri riu S ° r , 1 ? res P ect: of their rights as members 
ot the public, there is no reason why all of them 

could not join in the same suit and claim a relief 

in which all of them are interested. 1928 Cal. 92, 

referred to. (Padhye, J.) Khirsingh v. Brijlal! 

( xr 9 t 9) NaR - 04 =A - T -R- 1949 Nail. 
314=1949 N.L..T. 499. 

' P • 1; H' 1 —Question of misjoinder — 
Allegations in plaint—Deciding factor. 

All questions of misjoinder and non-joinder 
must be decided on the basis of allegations in the 
plaint. 1919 Pat. 381, foil. ( Padhve, 7.) 

Khirsinch v. Brijlal. T.L.R. (1949) Nan. 94 
=A.I.R. 1949 Nap:. 314=1949 N.L.J. 499. 

O. 1 , R. 3 — Applicability—Compensation 
assessed hy Government for land compulsorily ac¬ 
quired—Suit for declaration that defendants claim¬ 
ing to be occupancy tenants are not entitled to 
any share—If bad for multifariousness. 

In a suit for a declaration that the plaintiff 
alone is entitled to the entire compensation assess¬ 
ed Ivy Government for land compulsorily acquired 

- an( * the defendants who claim to be 
occupancy tenants are not entitled to any share 
therein, the right to relief of both the plaintiff 
and the defendants arises as a result of the 
amount fixed by Government as compensation. In 
this view, it is plain that if separate suits are 
brought against the defendants or each of them. 
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common questions of law and fact would arise. 
The suit therefore comes within the purview of 
0. 1, R. 3, C. P. Code, and is not bad for 
multifariousness. ( Thadani , C. J. and Ram 
Labhaya, J.) Lalit Kumar y. Bhagaban Ch. 

Sarma. A.I.R. 1950 Assam 133. 

4 

O. 1, R. 3— Applicability—Conditions of 

A . • a a • « « • 


— , - 4 * * 

—"Common question of law or fact”—Meaning 
of. 

In order that the operation of 0. 1, R. 3, C. P 
Code, may be attracted, two conditions have to 
be fulfilled: (1) the relief claimed must be in 
respect of the same act or transaction or series 
of acts or transactions; (2) a common question 
of law or fact will arise if separate trials were 
held. 

Where the claim against each defendant is a 
distinct one, and the claim against one has no con¬ 
nection whatsoever with the claim against another, 
it cannot be said that the relief claimed is in res¬ 
pect of the same act or transaction or series of acts 
or transactions, so as to attract the application of 
the rule. The words “common question of law or 
fact” do not mean similar question of law or fact. 
The question of law and the question of fact 
must be common to all the defendants. The mere 
fact a similar element or circumstance would have 
to be proved in the separate suits does not connote 
that there is any common question of law or fact 
involved, so as to entitle the plaintiff to join all 
the defendants under O. 1, R. 3, C. P. Code. 
45 Cal. Ill;/ I.L.R. (1947) Nag. 159, dist. 49 
Mad. 836, expl. ( Amarendra Nath Sen, J.) 
Corporation of Calcutta v. Radhakrishna 
Dev. 4 D.L.R. (Cal.) 172. 

—--O. 1, Rr. 3 and 5 and O. 2, R. 3— 

Joinder of several defendants—When permissible. 

From 0. 1, R. 3, O. 1, R. 5 and O. 2, 
R. 3 (1), C. P. Code, it appears that there may 
in one suit be a number of defendants; and a 
diversity of reliefs may be claimed; and some 
of the defendants will not necessarily be inte¬ 
rested as to all the relief claimed in the suit. 
But there must at the same time be some nexus, 
and what is required in that respect has been 
specified: there must be one act or transaction 
or one series of acts or transactions in respect 
of ot arising out of which the right to relief 
against the several defendants is alleged to exist. 
There must also be present the further circum¬ 
stance that if separate suits were brought against 
the defendants some common question of law or 
fact would arise. The common question of law 
.or fact must be of sufficient importance in pro¬ 
portion to the rest of the action to render it 
desirable that the whole of the matter should 
be disposed of at the same time. ( Edgley and 
Clough, JJ.) Anukul Chandra Chakravarthy 
v. Province of Bengal. I.L.R. (1947) 1 Cal. 
559=51 C.W.N. 295=A.I.R. 1947 Cal. 374= 
83 C.L.J. 182. 

-O. 1, R. 3 and O. 2, R. 3 —Misjoinder 

of parties and causes of action—Suit for partition 
by a member of a joint Hindu family—Plaintiff 
claiming a share in certion leases standing m the 
name of a stranger to the family who was im¬ 
pleaded as a defendant to the suit—Stranger 

Q.D .—66 


C. P. CODE (1908), O. 1, R. 7. 

claiming title paramount — Suit, if bad for mis¬ 
joinder of parties and causes of action. 

0. 2, R. 3, C. P. Code, should be read with 
O. 1,\ R. 3 in deciding what constitutes a mis¬ 
joinder of parties and misjoinder of causes of 
action and in considering such a question, the 
Court should be guided principally by the aver¬ 
ments in the plaint. 

The plaintiff in a suit for partition claimed a 
share in certain leases standing in the name of 
a stranger to the family who was also impleaded 
as a defendant along with the members of the 
family. The plaintiff alleged that with reference 
to these leases the title vested in the family and 
the defendant in whose name they stood was only 
a benamidar for the head of the family. But 
that defendant’s claim was one of title paramount. 

Held, on the averments in the plaint, it was a 
clear case of misjoinder of parties and misjoinder 
of causes of action. The claim to a share in the 
leases is not based under the same right under 
which partition is sought. Such a claim cannot 
be tacked on to a general suit for partition. 

( Rajagopalan, J.) Nilakanta Iyer v. Rama- 
narayana Iyer. 61 L.W. 768=A.I.R 1949 

Mad. 410=(1948) 2 M.L.J. 504. 

-O. 1, R. 3 —Suit for declaration — Reve¬ 
nue authorities settling land on plaintiff and de¬ 
fendant in equal shares—Suit against defendant 
for declaration that plaintiff alone is entitled to 
settlement of whole plot—Government not unplead¬ 
ed — Maintainability. 

A suit for a declaration presupposes that the 
plaintiff has an existing character or an existing 
right as to property, which he wishes the Court 
to declare. Where the plaintiff sues for a decla¬ 
ration that he alone is entitled to get a settlement 
of the suit land and that the action of the 
revenue authorities in settling it on the plaintiff 
and the defendant in equal shares is wrong, there 
is no question of any legal character involved in 
the. suit.. If the plaintiff has any cause of action, 
it is against the Government and not against the 
defendant. The plaintiff’s suit against the defen¬ 
dant without impleading the Government is wholly 
misconceived and is liable to be dismissed. 
{Lodge, C.J and Thadani, J.) Chandra Nath 
sarma v. Guna Ram Kalita. A.I R 1949 
Assam 21 . 


— 0.1, R. 3 —Suit for declaration of right 

of way Person interested in servient tenement 
not made Party-Decree, if infructuous. 

11 in a suit for a declaration of a right of way 
over a certain land, a person interested in the 

tC - nen ? e ? t is not mad e a party, a decree, 
., made ; D ls infructuous and is liable to be set 

“l R.'fw hV^! H *“ '■ M “ D ‘“ 

~ 1, Rr. 7 and 10 —Suit for damages for 

injuries sustained by rash driving of bus against 
ariver and owner—Insurance company with whom 
bus ts insured against “third party risk”—If may 
be impleaded. 

In a suit for damages for injuries sustained by 
the plaintiff as a result of the rash driving by 
defendant 1 of a motor bus belonging to defend¬ 
ant 2 , the joinder by the plaintiff in the first 
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instance of defendant 3 with whom the bus is 
insured against “third party risk” is warranted 
by the principle underlying O. 1, Rr. 7 and 10 
(2), C. P. Code. (Sen, J.) Neptune Assur¬ 
ance Co., Ltd. v. Lakhiram. l.L.R. 1950 Nag. 
955=5 D.L.R. (Nag.) 178. 

-O. 1, R. 8 —Applicability—Case likely to 

affect large number of persons having similar 
rights proper procedure. [ See Q.D. 1941-1945, 
Vol. I, Col. 1042.] Bhikaji Yeshwant v. Secre¬ 
tary of State. 224 I.C. 148=1946 Bom. (Rul.) 
167=A.I.R. 1946 Bom. 293. 

-—O. 1, R. 8 —Applicability to appeals — 

Practice — Amendment—Plaint in individual capa¬ 
city—Amendment into one in a representative 
capacity—If permissible at the stage of appeal. 

An amendment of a plaint can be made at any 
stage so long as it does not alter the nature or 
the character of the suit or the cause of action 
and there is nothing which prevents a Court from 
permitting persons suing in their individual capa¬ 
city to sue as representatives of a larger group 
even during the stage of appeal. When the 
appellate Court finds that an amendment of this 
kind which does not materially change the sub¬ 
stance of the suit is necessary in the encls of 
justice, it should be allowed to overcome a techni¬ 
cal difficulty in the way of the plaintiffs. O. 1 , 

R. 8 of the C. P. Code, applies to appeals as 

well as suits. ( Chandreaskhara Aiyar, J.) Mooka 
Pielai v . Vaea vanda Pillai. 59 L.W. 707= 
1947 M.W.N. 33=A.I.R. 1947 Mad. 205= 

(1946) 2 M.L.J. 462. 

-O. 1 , R. 8 — Applicability—Suit under 

S . 53, 7. P. Act. 

A suit under S. 53, T. P. Act, does not neces¬ 
sarily attract the application of O. 1, R. 8 , C. P. 
Code; the latter rule refers to numerous persons, 
while the creditors in a suit under S. 53, T. P. 
Act, may no! he numerous. O. 1, R. 8 , C. P. 
Code, is an enabling provision; S. 53, T. P. Act, 
on the other hand, is mandatory. (Davis, C.J. and 
Thadani, J .) Rhojraj v . Veriiaram. l.L.R. 

(1946) Kar. 98=A.I.R. 1946 Sind 78=221 
I. C. 626. 

“ O* L R- 8 —Applicability to suits under 
S. 180 of the U. P. Ten. Act. See U. P. 
Ten. Act, S.^ 180. 1950 R.D. 97. 

7 R- 8 —Application for leave to sue 

in representative capacity—Large numbers on both 
sides contending respective rights—Duly of Court 

—Leave if can be refused on the ground of 
parties being equally balanced. 

In an application for leave to sue in a repre- 
sentative capacity, it was contended that the plain¬ 
tiffs did not represent the general bodv of persons 
they purported to represent and each side pro¬ 
duced about a hundred affidavits in support of 
their respective contentions. The lower Court re¬ 
fused leave simply because the parties were equ¬ 
ally balanced. 

Held, in revision, it was the duty of the Court 
to decide the question as to whether the plaintiffs* 
request was a bona fide one and whether they 
were agitating a proper claim. If the request 
was bona fide and the claim a proper one, leave 
should be granted. A decision without ’ going 
into the question of the bona fides is materially 


C. P. CODE (1908), O. 1, R. 8. 

irregular and has to be set aside. (Govinda 
Menon, J.) Mohammad Hassan Sabib v. 
Podanur Sunnath Jamath. 61 L.W. 381= 
A.I.R. 1948 Mad. 516=1948 M.W.N. 342i= 
(1948) 1 M.L.J. 379. 

-O. 1, R. 8 —Granting of permission 

under — Conditions—Application by member of 
society—Other members opposing application and 
filing affidavits—No attempt by applicant t* 
refute allegations in those affidavits — Leave, if can 
be granted. 

The first condition for the operation of O. 1, 
R. 8 , C. P. Code, is that there should be 
“numerous persons having the same interest in 
one suit.” In such a case, one or more such per¬ 
sons may, with the permission of the Court, sue 
or be sued on behalf of all persons so interested. 
It is not necessary that all members of a sangham 
or an Association should have an identical interest 
in the suit. There may be opposition between 
two groups and bona fide representatives of each 
group can file a representative suit to have such 
disputes resolved under O. 1, R. 8 to save multi¬ 
plicity of suits. The sole criterion is whether the 
plaintiff or the plaintiffs are representatives of 
numerous persons having the same interest in one 
suit. 

Where a member of a sangham applied to sue 
on behalf of the members of that sangham and 
after the Court had given publicity to it as re¬ 
quired by O. 1, R. 8 , twelve members file affida¬ 
vits strongly opposing the applicant’s right to re¬ 
present them or the majority of the members of 
the sangham and no attempt was made by the 
applicant to rebut those statements, 

Held, that though the opposition by the other 
members would not Per se deprive the plaintiff of 
his right to file a representative suit, in the cir¬ 
cumstances, it was not a case where permission to 
file a representative suit should be granted. 40 
Bom. 158, not followed. (Mack, J.) Chandap- 
pa Indra v. Jagathpala. 62 L.W. 380=A.I. 
R. 1949 Mad. 653=(1949) 1 M.L.J. 540. 

- O. 1, R. 8 —Leave under—Granting by 

appellate Court — Propriety—Single creditor — 
Failure to sue in representative capacity—Power 
of appellate Court to grant leave to change frame 
of suit. 

In a suit to set aside a summary order the 
question involved was whether an alienation was 
in fraud of creditors. Though the plaintiff was 
the only creditor, on an objection being raised as 
to the frame of the suit the trial Court dismissed 
the suit as it was not filed in a representative 
capacity. The first appellate Court granted the 
plaintiff leave to file it as a representative suit 
and decreed the suit. On a contention in second 
appeal that the lower appellate Court ought not 
to have granted leave to change the frame of 
suit after the objection was taken and upheld by 
the trial Court. 

Held, that as the failure to sue in a representa¬ 
tive capacity was due to a bona fide mistake, the 
first appellate Court was right in granting leave 
to the plaintiff to sue in a representative capacity. 
(Kuppuswami Ayyar, J.) Kamaraju v. Mal- 
layya. 59 L.W. 699t=1947 M.W.N. 35=A. 
I.R. 1947 Mad. 194=(1946) 2 M.L.J. 432. 
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— - O. 1, R. 8 — Permission under—Necessity 

—BenamidaPs suit against trespasser for posses¬ 
sion 

A benamidar holds the property as a trustee 
for the beneficiary. The legal title vests in him 
and as a legal owner the benamidar has the right 
to sue, for possession against a trespasser. There 
is no warrant for the proposition that a benami¬ 
dar must obtain the permission of the Court under 
R. 8 of O. 1 of the C. P. Code, in order to 
maintain a suit for ejectment. ( Ghulam Hasan, 
J.) Gur Prasad v. Hansraj. 21 Luck. 292= 
222 I.C. 630=1946 Oudh (Rul.) 97=1946 O. 
W.N. 100=1946 A.L.W. (C.C.) 94=1946 O. 
A. (C.C.) 62=1946 A.W.R. (C.C.) 62=A. 
I.R. 1946 Oudh 144. 

- O. 1, R. 8 — Permission under — Neces¬ 
sity — Suit by panches authorised by a community 
to deal with its properties. 

Though the panches of a biradari might have 
been authorised to look after the properties of 
the community, a suit by the panches for eject- 
ment in respect of such property cannot be filed 
without the permission of the Court under O. 1, 
R. 8 , C. P. Code. ( Bhargava, J.) Ahmad 
Sayed v. Bashir Ahmad. 1948 A.L.W. 395= 
A.I.R. 1949 A. 215=1948 O.W.N. 397. 

-O. 1, R. 8 — Representative suit—Grant 

of leave to person not really interested—Variance 
of order of later stage—Permissibility. 

O. 1, R. 8 , C. P. Code, presupposes the exis¬ 
tence of a right of suit in the plaintiff who insti¬ 
tuted the suit. Where a person is wrongly 
granted permission to represent a body that deci¬ 
sion is not final and can be reagitated at a later 
stage by the trial Court, or at any rate the order 
can be set aside in appeal. ( Horwill, J.) Subra- 
mania Vadiar v. Sreenivasa Vadiar. 59 L W 
499=1946 M.W.N. 596=230 I.C. 220=1947 
Mad. (Rul.) 178=A.I.R. 1947 Mad. 100= 

(1946 ) 2 M.L.J. 221. 

-O. 1, R. 8 —Representative suit — Leave — 

Effect of grant of—Death of one plaintiff—Right 
if survives to his legal representatives—Right of 
remaining plaintiffs to prosecute or defend suit 
or appeal—Proper procedure. 

Where the plaintiffs (the creditors of the es¬ 
tate of a deceased) did apply under O. 1, R. 8 
of the Code of Civil Procedure and did obtain 
an order permitting them to proceed with their 
suit for administration challenging the alienations 
made by the administrator, it is impossible there¬ 
after for the defendants to contend that the suit 
was not brought by them in a representative capa¬ 
city on the ground that there were no other cre¬ 
ditors whom the plaintiffs could be said to repre¬ 
sent, (1945) 2 M.L.J. 318, distinguished. 

When S suit is brought by several persons in 
a representative capacity, and if one of them dies, 
•the suit does not abate, because, the right to re¬ 
present others of a class is not a right which 
ip so facto survives to the legal representative of 
the deceased party. The source of that right is 
the order of die Court permitting the party to re¬ 
present others. In such a contingency, namely, 
the death of one of the parties to whom origi¬ 
nally permission was granted to institute a suit 
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in a representative capacity, it is for the Court to 
decide whether the suit can be allowed to be 
continued by the surviving person or persons or 
whether other person or persons should be jpined. 
The proper procedure is for the remaining per¬ 
son or persons to apply to the Court for direc¬ 
tions and it is for the Court to decide whether 
the person or persons to whom the original sanc¬ 
tion was given to continue to prosecute or defend 
the suit or appeal or it will give directions to 
bring on record additional person or persons. 61 

M. L.J. 135=54 Mad. 527 and A.I.R. 1937 Pat. 

149, rel. on. ( Rajamannar, C.J. and Balakrishna 
Ayyar, J.) Foulkes v. Suppan Chettiar. 

I.L.R. (1950) Mad. 607=63 L.W. 1101= 
(1950) 2 M.L.J. 220. 

-O. 1, R. 8 —Representative suit — Main¬ 
tainability — Conditions. 

In order that a suit may be brought in a repre¬ 
sentative capacity, the body of persons represented 
by the plaintiffs must be sufficiently definite for 
the Court to recognise as participants in the suit. 
Each case must depend upon and be judged in the 
light of its own relevant facts. ( Lord Porter.) 
Hasanali v. Masoorali. 75 I.A. 1=1.L.R. 
(1948) Nag. 179=52 C.W.N. 479=A.I.R. 1948 
P.C. 66=62 L.W. 1=50 Bom.L.R. 389=1948 

N. L.J. 89 (P.C.). 

- O. 1, R. 8 —Representative suit — Main¬ 
tainability — Conditions—What the plaintiff have to 
plead and prove—Proof of special damage — 
Necessity. 

The plaintiffs in a suit under O. 1, R. 8 , C. 
P. Code, must plead and prove that they sue not 
only on behalf of a public generally, but on 
behalf of a limited and clearly defined class with 
which they have a common interest and a com¬ 
mon right of suit. Persons of an immediate 
community or section of the public who are de¬ 
prived of an amenity provided for that particular 
community or section, ( e.g. f a village cart track 
used by the residents of one or more adjacent 
villages) may be deemed to have suffered loss 
without proof of such loss. No special damage 
need be proved in such a case. It will be sufficient 
if it is shown that a particular section of the pub¬ 
lic have been deprived of certain advantages which 
they had been enjoying for a long time. A suit 
under O. 1, R. 8 , would be maintainable in such 
a case. ( Sinha and A. P. Mukharji A JJ.) Bal- 
gobinda Mahota v. Khatu Mahata. 2 D. L. R. 
805. 

-O. 1, R. 8 —Representative suit—What is 

— Test—Frame of suit as a whole to be considered 
—Relief claimed not decisive test. 

The question whether a suit has been brought 
in a representative capacity or not has to be decid¬ 
ed. on a consideration of the whole frame of the 
suit and the averments made in the plaint, and 
does not depend upon the relief claimed in the 
plaint.. There must be something to indicate that 
the plaintiffs (or petitioners) desire to represent a 
class of persons and institute the suit in a repre¬ 
sentative as distinct from their individual capa¬ 
city. The fact that the relief claimed, if granted, 
would benefit also persons other than the actual 
plaintiffs would be no criterion to judge the re- 
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presentative character. ( Kaul and Chandiramani, 
JJ.) Mohan Kishan v. Seth Ramprasad. 4 

D. L.R. (Luck.) 25—A.I.R. 1949 A. 761. 

--O. 1, R. 8 —Scope—If controls S. 11, 

Expl. VI. See C. P. Code, S. 11, Expl. VI. 
4 D.L.R. (Luck.) 25“A.I.R. 1949 A. 761. 

-— O. 1, R. 8 — Scope — Non-compliance — 

Effect—Suit brought by persons both in personal 
right and as representatives of community—Nature 
of decree to be passed. 

Where the plaintiffs bring a suit claiming a 
right both in their individual capacity and also 
as representing the entire community to which they 
belong, but they have not taken the necessary 
steps under 0.1, R. 8 , C. P. Code; no decree 
can be passed in favour of the community as a 
whole in such suit, though the plaintiffs are en¬ 
titled to a decree in their individual capacitv, for 
their personal relief. 1929 All. 806, dist. (Mush- 
tag Ahmad, J.) Parbhu Daya l v. Rahimullah. 
4 D.L.R. (All.) 250. 

-O. 1, R. 8 —Scope of rule as to “nume¬ 
rous” persons. 

The word “numerous" in O. 1, R. 8 , C. P. 
Code, is by no means a term of art. It has 
an ordinary meaning implying a group of persons, 
such as would make it inconvenient to implead 
all of them individually. The word is not synony¬ 
mous with “numberless" or “innumerable". The 
true scope of it in each case must depend on its 
own facts including not only the nature of the 
controversy but also the volume or the quantum 
of the subject-matter in dispute. 

Where a plaint claims relief on behalf of a 
large body of co-sharers in common with the 
plaintiff, the suit would lye covered by O. 1, R. 
8. (Mushtaq Ahmad, J.) Kailashpat v. G> 
swami Brij Gopal. 1950 A.W.R. 233=A.I.R. 
1950 A. 405=1950 A.L.J. 258. 

—;-O- 1» R. 8 —Suit under in regard to a 

village pathway—Maintainability. See C. P. 
Code, S. 91 and O. 1, R. 8 . (1940) 1 M.L.T. 

56. 


“ O. Rr. 9 and 10 —Addition of par - 
litf Stage Suit by one of the co-mortgagees 
without impleading the others—Failure to im¬ 
plead even after objection—Application to implead 

in second appeal—If can be allozccd after their 
right is barred. 


Where one of the co-mortgagccs sues alone a 
even after objection does not choose to implc 
the other mortgagees and applies at the stage 
a second appeal to implead them, he cannot 
allowed to have them added at such a late stc 
when their rights have also become barre 
(Ghulam Hasan, Misra and Kidwai, JJ.) F 

MESHWAR BlJX SlNGH V . GANGA BlJX SlNC 

5 D.L.R. (All.) 211=1950 A.L.T. 632=A 
R. 1950 A. 598=1950 A.W.R. 584 (F.B.). 

-!—O-.L R- 9— Non-joinder of neeessi 

parties—Dismissal of suit — Propriety. 

O. 1, R. 9, C. P. Code, cannot be interpre 
to mean that a suit shall not be dismissed, e\ 
if the necessary parties arc not impleaded. If i 
plaintiff refuses to implead the necessary part 
in spite of a direction by the Court, his suit 
liable to be dismissed. (Ram Chandra, F. ( 
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Barkat Ali Shah v. Wadhawa Singh. 26 L. 
L.T. 18. 

- O. 1, R. 9— Non-joinder erf parties—Suit, 

if liable to dismissal. 

Although the non-joinder of a necessary party 
cannot be a ground for dismissing a suit, the 
Court has no option but to dismiss the suit where 
a decree, if passed, could be rendered nugatory at 
the instance of the j>ersons who have not been 
made parties to the suit. 57 A. 445, cons. (Atma 
Charan, J.C .) Bhuralal v. Kasim. A. I. R. 
1950 Ajmer 1. 

-O. 1, R. 10— Act of Legislature called in 

question — Government, whether a necessary party 
—When the Court should order the addition of 
a party. 

The addition of a party should be ordered only 
if in the absence of that party, the Court cannot 
effectually and completely adjudicate and settle 
all questions in the suit. 

Where in a suit between private parties the 
question of the competency of the Madras Legis¬ 
lature to enact S. 44-B of the Madras Hindu 
Religious Endowments Act and jurisdiction of 
the Revenue Divisional Officer and the Collector 
acting under that section, are raised, though the 
Government may be a proper party, it is not a 
necessary party as no relief is asked against die 
Government and the Court is only considering an 
order passed by an authority constituted under 
the Endowments Act, in this case the Collector,, 
whose order is attacked as being without juris¬ 
diction. (Krishnaswami Nayudu, J .) Dorai- 
swami Goundan v. Subramania Mudaliar. 63 

L. W. 381=1950 M.W.N. 395=5 D. L. R. 
(Mad.) 239t=A.I.R. 1950 Mad. 659=(1950) 1 

M. L.J. 521. 

- O. 1, R. 10— Addition of defendants — 

Discretion of appellate Court. 

A suit against some only of the persons in 
actual possession of land is not competent where 
the plaintiff claims khas possession. If the 
Courts below decree the suit without consider¬ 
ing the objection of the defendants to the compe¬ 
tency of the suit, the second appellate Court may 
remand the suit to the trial Court for fresh deci¬ 
sion after impleading the persons who are in pos¬ 
session of the suit land and who have not been 
impleaded as defendants. In exercising the dis¬ 
cretion conferred by O. 1, R. 10 (2), Civil Pro¬ 
cedure Code, it is proper to consider the con¬ 
venience of both parties as well as the necessity 
of providing conditions in which a full and final 
adjudication may be made of the dispute between 
the parties. A.I.R. 1928 Cal. 138 and A.I.R. 
1929 Cal. 669, Foil. ( Cornelius , /.) Imam 
Din v. Mt. Fazlan. A.I.R. 1949 Lah. 248. 

-O.. 1, R. 10 — Addition of Government 

as a party—When can be ordered . 

The Government should not be ordered 
to be made a party unless it is necessary for de¬ 
ciding the suit. In a suit for ejectment where 
the plaintiff alleges that he is a tenant from Go¬ 
vernment and that the defendant is his cultivator 
and the defendant alleges that he is the tenant 
from Government, the latter need not be made* 
a party to the suit because the only question is* 
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■whether defendant is a cultivator of the plaintiff 
or not and the question of as to who is the ten¬ 
ant of the Government does not arise for deci¬ 
sion in that suit. ( Trivedi, J.C.) Gordhandas 
v. Ali Osman. A.I.R. 1950 Kut. 56. 

Q. 1 , R. 10 —Addition of not necessary 
parties to avoid multiplicity of proceedings—If 
justified—Suit for specific performance of agree¬ 
ment to sell—Sons of executants of agreement— 
If necessary parties to the suit. 

In an application under O. 1, R. 10, C. P. 
Code, the Court should consider mainly whe¬ 
ther the presence of the proposed parties would 
be necessary for adjudicating upon the ques¬ 
tions that are involved in the suit and an order 
for addition of parties should not be made merely 
with a view to avoid multiplicity of suits if other¬ 
wise their presence is not necessary for determin¬ 
ing the real questions involved in the suit. 

In a suit for the specific performance of an 
agreement to sell against the executants of the 
agreement, the sons of the latter would not be 
necessary parties to such a suit and cannot be 
added as parties under O. 1, R. 10, C. P. Code, 
even though they may plead that the agreement 
would not bind them. ( Krishnaswami Nayudu, 
J ) Palanisamy Chettiar v. Komara Chettiar. 
1949 M.W.N. 663=62 L.W. 722=A.I.R. 1950 
Mad. 91=(1949) 2 M.L.J. 568. 

-O. 1 , R. 10 ( 2 )—Addition of parties — 

Power of Court. 

The powers conferred by O. 1, R. 10 (2), 
C. P. Gode, are extremely wide, and the expres¬ 
sion ‘‘all the questions involved in the suit” does 
not mean only the questions as between the par¬ 
ties to the litigation. The Court ought to en¬ 
deavour, if possible, to settle as effectually as 
may be, all the matters in controversy arising out 
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time of the presentation of the plaint and the 
plaint was properly presented so far as the sur¬ 
viving plaintiff was concerned, the latter can pro¬ 
secute the suit as if he was the sole plaintiff in 
the case. The suit vis-a-vis the deceased plaintiff 
will certainly be void and his legal representatives 
cannot be brought on the record under O. 22, R. 

3, C. P. Code. But if the surviving plaintiff 
thinks that his suit is likely to fail in the absence 
of the representatives of the deceased plaintiff, it 
is perfectly open to him to apply to the Court 
under O. 1, R. 10, for his legal representatives 
being impleaded in the suit as his co-plaintiffs pro¬ 
vided the cause of action in their favour is not 
extinguished by efflux of time. ( Niyogi, J.) Rang- 
rao Vyankatesh v. Kashinath Dhondu. I.L. 
R. (1947) Nag. 39=1946 Nag. (Rul.) 279= 
A.I.R. 1947 Nag. 73=227 I.C. 127=1946 N.L. 
J. 492. 

-O. 1, R. 10 — Applicability—Suit against 

dead man—Application under O. 1, R. 10— Compe¬ 
tency — O. 22, Rr. 4 and 9. 

A suit filed against a dead man is nullity. The 
Court in such a case has no jurisdiction to grant 
an application under O. 1, R. 10, C. P. Code, 
or under O. 22, Rr. 4 and 9. ( Thadani, J.) 

Karachi Municipal Corporation v. Baradio. 
I.L.R. (1945) Kar. 321=223 I.C. 233=1946 
Sind (Rul.) 141=A.I.R. 1946 Sind 20. 

- O. 1, R. 10 (2) — Applicability—Suit bad 

for misjoinder of causes of action. 

O. 1, R. 10 (2), C. P. Code, refers to a 
case where a defendant has been improperly 
joined, that is to say, where a defendant against 
whom no relief can be claimed has been made a 
defendant; in such a case his name may be struck 
out. The rule has no application to a case where 
the suit is bad for misjoinder of causes of action 
and not because of misjoinder of defendants. 
(Amarendra Nath Sen, J.) Corporation of 


of one subj'ect-matter by impleading all the par- 
ties interested in the dispute. In this way alone Calcutta v. Radhakrishna Dev. 4 D. L. R. 


can a multiplicity of suits and a conflict of deci¬ 
sions be avoided. A.I.R. 1926 M. 836; A.I.R. 
1935 M. 394 and A.I.R. 1935 S. 194, Not Foil*.; 
A.I.R. 1940 M. 69 and 225, A.I.R. 1935 !.I. 
353, A.I.R. 1934 P. 370 and A.I.R. 1934 P. 
425 Rel. on. ( Bhandari , /.) Indar Singh 
Hazara Singh. 5 D.L.R. (Simla) 37=52 P. 
L.R. 88 . 

_O. 1, R. 10 (2 )—Addition of parties— 


(Cal.) 172. 
- O. 1, 


R. 


10— Applicability—Suit by 
Hindu widow against divided brothers of her 
husband asking for declaration that she had suc¬ 
ceeded ■ to her husband’s property and injunction 
restraining defendants from causing her obstruc¬ 
tion—Plead that son of one of the defendants had 
been adopted by plaintiff’s husband and had title 
and possession—Addition of alleged adopted son as 
defendant — Legality. 

The plaintiff laid the suit in the first instance 


Principles governing. 

A party should not be added so as to change 

a. (TTiAnuni T Qudt Math "me aim ui me nrst instance 

\ n friA h 4 T 0 A d (C Cl 167 —1947 A againSt her deceased husband’s three brothers who 

w » AN ?r r\ 167 -a‘tV C l^n,S^21=1947 were divided in status from her husband. She 

n 167 “ A - LR - 1948 ° udh ^ 1947 claimed that on the death of her husband she suc- 

U.W.JN. so . ceeded to her husband’s properties and asked for 

—O. 1, R. 10 Applicability One of _ w a declaration of her title and injunction restrain- 

• A* ! „ 1 _I 1. - X AM />-t h I /IAAA t • .1 « « J . J 


plaintiffs dead at time of presentation of plaint— ing the defendants from causing obstruction or 
Right of surviving plaintiff • to implead his legal hindrance to her. The defendants denied the 
representatives as co-plaintiffs. . plaintiff’s allegations and the second defendant 

If the sole plaintiff or all the plaintiffs institut- alleged that his son was the adopted son of the 
ing a suit is or are dead, the plaint is one that is plaintiff’s husband and that on the latter’s death 
presented by a dead person or persons. The insti- succeeded to and was in possession of his adoptive 
tution of the suit therefore is void and is of no father’s properties. The adopted son also applied 
effect. No question of mistake or misdescription to be impleaded as a party defendant to the suit 
of party is involved in such a case so as to attract and was added as a proper party. In revision, 
the application of O. 1, R. 10, C. P. Code. Held: The lower Court was right in holding 
But where one of two plaintiffs was dead at the that the adopted son was a proper party whose 
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“presence was necessary for the determination of 
the real matter in dispute” within the meaning 
of O. 1, R. 10 of the C. P. Code. On the plead¬ 
ings of the plaintiff and the original defendants 
both the issues of title and possession arose for 
determination and the Court had to decide whe¬ 
ther the widow or the adopted son had title 
and possession. The right of the adopted son to 
be impleaded in the suit cannot be taken away 
merely on the ground that the plaintiff was do mi¬ 
nus litus and did not seek as against such adopted 
son any relief or any adjudication of his rights. 

( Kajagopalan , J .) Lakshmidf.vamma v. Nac.ay- 

1948 M.W.N. 692=61 L.W. 659=A.I.R. 

1949 Mad. 369=4 D.L.R. (Mad.) 181=(1948) 
o M. L. J . 362. 

—Remedy R 10 — 1 m P l - a <Iing of a new party 

An amendment under S. 152, C. P. Code, is not 
appealable and hence an application for revision 
wouM be in order. (Fedley, S.M. and Bates, J. 
M.) Dwarika Prasad v. Lala Ram 1947 R 
D. 137=1947 A.YV.R. (Rev.) 73. 

, , ^ Impleading of a new party as 

a defendant at the instance of the plaintiff— 
Newly added party setting up title in himself as 
against both the plaintiff and the defendants— 
Transposition of that party as co-plaintiff at the 
fag end of the trial and suit being decreed in his 

favour—Propriety. 

Where A and B are disputing title to a pro¬ 
perty setting up rival claims, it is not open to a 
third party C to come on the scene and insist on 

jdu • lch is contr ' ir y t0 that set up by A 
-u.c be,ng invcsti gatcd and it would not be 
nght for a Court to implead such a person as a 

defendant and to transpose him subsequently at 
the fag end of the trial as a co-plaintiff and pass 
a decree m his favour. ( Chandrasekhara Iyer, 

I AT Redm v . Deivasigamani Pit.- 

lai. 60 L.W. 380=1947 M W N — A t p 

1947 Mad. 395=0947) 1 M.L.j tft *' 

ties-Who are R ' 10 - Neeessar y and *<>Per far- 

C.ourl^T e~i ^ 0 '' e ’ empowers a 

tll J n at any sta £ e of proceedings to implead 
the necessary and proper parties. Necessary par- 

hat T Cl? ‘ Wh ° ° UKht f ° have heeu^joined’, 
the suit whl . nCC , eSSary t0 thc constitution of 

oassed an t ' Wh0m . no decree at all can he 
„ ■ and P ro I>er Parties are those whose pre- 

VffVrfi e I 1 , ab es thc Court to adjudicate more 

effectually and completely’ on thc points involv¬ 
ed in the case. (Bhandari, J.) Ranjit Singh 
v. Santokh Singh. 52 P.L.R. 313 J i,INGH 
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adjudicated insolvent—Right of simple creditors 
to be added as parties to the suit. 

All simple creditors need not be brought on 
record as parties in a partition suit. O. 1, R. 10, 

C. P. Code, uses the word “may” and not 
“shall”. 

In a suit for partition by minor plaintiffs 
against their father who has been adjudicated an 
insolvent and the Official Receiver is a defendant, 
the simple creditors of the father whose debts 
have been shown in the schedule in the insolvency 
petition are not entitled to be made parties as the 
Official Receiver can protect the interest of all 
creditors, and especially where the debts of such 
creditors are not mentioned eo nomine and attack¬ 
ed in the plaint as not binding on the plaintiffs. 
(Panchapakesa Ayyar, J.) Rattamma v . Ven¬ 
kata Rao. 63 L.W. 474 (1)=1950 M. W. N. 
381=A.I.R. 1950 Mad. 694=(1950) 1 M.L.J. 
649. 

- — O. 1, R. 10 —Object of provision—Suit 

against owner for specific performance of agree¬ 
ment to sell—Person alleging agreement for sale 
between himself and defendant—If entitled to be 
added as Party. 

The provisions contained in O. 1, R. 10 (2), 
C. P. Code, have been enacted for the purpose of 
enabling the Court effectually and completely to 
adjudicate upon the matters involved in the suit. 
The avoidance of multiplicity of suits is not the 
object of these provisions, though it will often be 
a their application. A person should be 

added as a party to the suit only when the Court 
is unable effectually and completely to adjudicate 
upon and settle all the questions involved in the 
suit in the absence of that person; that is to say, 
it must be shown that his presence is not merely 
convenient, but is necessary. In a suit against 
an owner of property for specific performance of 
an agreement to sell, a person who alleges that 
an agreement for sale of the same property was 
entered into between himself and the defendant, 

as a party, as his pre¬ 
sence is not necessary to enable the Court effectu¬ 
ally and completely to adjudicate upon and to 
settle the several Questions which are involved in 
the suit. ( Clough , J.) Gosto Behari Sarkar 

Sur's Estate, Ltd. I.L.R. (1946) 1 Cal. 
656. 


tion suit.' R • Necessary partics—Parti- 

Where in a suit which is essentially one for 
partition the plaintiff claims 10 as. share and 
prays for separate possession of it after division of 
the whole property, the owners of the remaining 
6 as share have to be made parties to the swt 
as a decree for partition cannot be passed in their 

sa? ^Ti^2, L ztr !i « b »- 

»rm° 2 


~~ O* R. 10 and O. 41, Rr. 4 and 33— 
Power of appellate Court—Transposition of res - 
Potent to category of appellant—Limitation Act , 
5. 22—Effect of. 

S. 22 of the Limitation Act does not, no doubt, 
apply to appeals, but its non-application to appeals 
cannot be in the way of an appellate Court exer¬ 
cising its power to transpose a respondent to the 
category of an appellant in proper cases. The 
ettcct of that section not applying to appeals is 
that where a respondent is transposed to the cate¬ 
gory of an appellant, the appeal as regards him 
will not be deemed to have been instituted when 

, mad ® 51,1 *PI*llant. The appeal is one 
;™ d f ,* he , d ( ate of »‘s filing even as regards him will 
be the date on which it was originallv filed. The 

only cases where the appellate Court will not 
exercise its power and will not allow a respon- 
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dent to be transposed to the category of an appel¬ 
lant, is, where the result of such transposition is 
likely to be, that new grounds not common to the 
appellants already on the record, may have to be 
determined for disposing of the appeal. The 
appellate Court having under O. 41, Rr. 4 and 
33, C. P. Code, large powers to pass whatever 
decree it considers just and proper in the case that 
comes before it can certainly allow transposition 
of a respondent to the category of an appellant in 
cases where ends of justice require it. ( Manohar 
Lall and Mahabir Prasad, 77.) Bhubneshwar 
Prasad v. Sidheswar Mukherjee. 27 Pat. 956— 

A.I.R. 1949 Pat. 309. 

- O. 1, R. 10— -Power of Court under— 

Addition as parties, persons not parties to either 
the agreement of reference or award when 
award is filed into Court. See Arbitration Act 
(X of 1940), S. 14. (1950) 1 M.L.J. 237. 

-O. 1, R. 10— Scope-Mortgage—Suit for 

redemption—Death of one of two mortgagees 
defendants—Failure to implead heirs—Order de¬ 
claring abatement of suit against deceased — Ap¬ 
plication by plaintiff to add heirs of deceased as 
parties—Power of Court to add parties—Princi¬ 
ples. 

Where, in a suit for redemption of a mortgage 
against two mortgagees, one of the mortgagees 
(defendants) dies and, on the plaintiff’s omission 
to implead the legal representatives of the deceased 
defendant, the Court orders that the suit had 
abated as against the deceased defendant, that 
order cannot be construed as one that the suit had 
abated as a whole or as extinguishing the right of 
the mortgagor to redeem the mortgage and will 
not preclude or debar the plaintiff from success¬ 
fully applying under O. 1, R. 10, C. P. Code, 
to implead the heirs of the mortgagor as parties 
to the suit for redemption; since the plaintiff 
would in any case be entitled to institute a fresh 
suit for redemption against the surviving mort¬ 
gagor and against the heirs of the deceased mort¬ 
gagor and no question of limitation would arise, 
the Court can properly add the heirs of the 
deceased as parties and allow the suit to continue, 
instead of driving the plaintiff to a fresh suit, 
thereby avoid additional litigation. A.I.R. 1936 
Pat. 420, ref. ( Agarwala, C.J.) Ramjatan 
Bhagat v. Babu Net Lal. 5 D.L.R. (Pat.) 
85=A.I.R. 1950 Pat. 281. 

-- O. 1, R. 10 (2 )—Scope of the power of 

Court under. 

O. 1, R. 10 (2) of the C. P. Code, gives 
power to the Court to direct any person to be 
joined as a party. (Davies.) Municipal Com¬ 
mittee, Ajmer v. Roop Chand. 1946 A.M.L.J. 
42(2). 

-- O. 1, R. 10 —Transposition of parties — 

Question of limitation—Stage for consideration — 
Limitation Act , 5*. 22. 

When an application for transposition is made, 
the Court should consider whether it should be 
allowed, and if so, on what terms. It is only 
after the order for transposition has been made 
and the party is transposed that the Court shall 
consider whether the claim of the transposed party, 
if he is transposed to the category of the plain- 
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tiff, or the claim against him if transposed to the 
category of defendant, is barred by time. ( Mitter 
and Sharpe, 77.) Moniruddin Ahmed v. Sarat 
Chandra Ray. I.L.R. (1949)' 1 Cal. 85. 

-O. 1, R. 10 (5) and S. 107 ( 2 )— 

Minor respondents shown as majors—Application 
to add name of guardian after limitation — Main¬ 
tainability. 

Under sub-R. (5) of R. 10 of O. 1 the pro¬ 
ceedings as against a person added as a defendant 
during the pendency of a suit are deemed to have 
begun only on the service of the summons. The 
same rule would apply by analogy to appeals ac¬ 
cording to S. 107 (2), C. P. Code. Hence, 
when an appeal is filed against some minor res¬ 
pondents as majors and an application is made 
to add the name of their guardian long after 
limitation for filing an appeal, the application 
cannot be granted. (Lal, J.M. I.) Sagiva v. 
Ragho Singh. 1949 R.D. 15. 

- O. 2, R. 1 —Suit for possession of pro¬ 
perty on pre-emption or on declaration that sale 
was not binding on plaintiff—Whether bad for 
misjoinder—Berar Land Revenue Code, S. 183. 

The father of the plaintiff sold certain lands 
in Berar. The plaintiff sued for their possession 
contending that the property in suit was his joint 
family property and its sale by his father was 
not binding on him for want of legal necessity. 
He claimed that he, as son of the vendor, had a 
preferential right to pre-empt. He further 
claimed in the alternative that in the event of his 
being not allowed to pre-empt the sale be held not 
1 binding on him and he should be put in posses¬ 
sion of the property either on pre-emption or on 
declaration as stated above. The defendants con¬ 
tended that the suit was bad for misjpinder of 
causes of action and defendants. Their main 
contention was that the plaintiff could not in the 
same suit claim alternative reliefs on inconsistent 
facts. Overruling their contention, 

Held, that the facts on which the plaintiff’s 
suit was based,. were the same though the reliefs 
claimed were inconsistent and this was permis¬ 
sible in law. Assuming that two causes of action 
were joined in the suit, such joinder was per¬ 
fectly unobjectionable as it would not render the 
suit in any way vexatious or harassing to the 
defendants. The rule that a pre-emptor should 
not be permitted to deny the title of the vendor 
was not rigid. O. 2, R. 1, C. P. Code, required 
that every suit should as far as practicable, be 
so framed as to afford grounds for final decision 
upon the subject in dispute and to prevent further 
litigation concerning it. It was moreover neither 
necessary nor even advisable that the plaintiff 
should be obliged to file separate suits when in 
those suits common questions of fact and law 
would arise. (Padhye, 7) Aambhau Waman- 
rao v. Ganesh Deorao. I.L.R. (1947) Nag. 
288=A.I.R. 1948 Nag. 321=1947 N.L.J. 249. 

- O. 2, R. 2 —Applicability after the sale 

of the hypothecs See C. P. Code (V of 1908), 
O. 34, R. 5. (1948) 1 M.L.J. 68. 

-O. 2, R. 2 —Applicability—Conditions— 

'Cause of action*—Meaning of. 
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Identity of the cause of action is the sine qua 
non to the application of O. 2, R. 2, C. P. 
Code. By the phrase ‘cause of action’ is meant 
all those facts which the plaintiff has to prove as 
oart of his case to entitle him to judgment. 

(Pollock atui Hidayatullali, JJ.) Amarsingh 
Gajjansingh v. Tulsiram Ramdayal. l.L.R. 
1948) Nag. 853=A.I.R. 1949 Nag. 195=1948 
N.L.J. 277. 

-O. 2, R. 2 — Applicability — Conditions — 

Second suit when barred by first—Identity of 
cause of action — Necessity—Prior suit based on 
allegation of apprehension of damage by illegal 
act of defendant and praying for prevention — 
Second suit based on actual damage caused by 
wrongful act — Bar. 

In order that O. 2, R. 2, C. P. Code, may 
operate as a bar to a second suit the cause of 
action in that suit must be the same as in the 
first suit which is pleaded as a bar. It is the 
identity of the cause of action that matters. 
Where in a prior suit, which was a quia timet 
action, the plaintiff, on the allegation that he had 
reasonable apprehension that the defendant had 
been harbouring the intention of causing injury to 
the plaintiff’s reversionary rights in c(frtain mov¬ 
able property, had asked the Court to prevent the 
defendant from carrying into effect that wrong¬ 
ful intention, and in the second suit alleged that 
after the first suit, the defendant in fact destroy¬ 
ed his reversionary right to that movable pro¬ 
perty by wrongful acts, it cannot be held that the 
second suit would be barred under O. 2, R. 2, 
C. P. Code, l/y reason of the first suit. The 
causes of action in the suits are entirely diffe¬ 
rent and totally distinct from each other. O. 2, 
R. 2, C. P. Code, would not apply to such a 
case. ( Milter and Sharpe, JJ.) Patta Kumari 
Bibi v. Nirmal Kumar Sinha. 229 I.C. 373= 
1947 Cal. (Rul.) 151=A.I.R. 1948 Cal. 97=82 
C.L.J. 173=51 C.W.N. 544. 

— O. 2, R. 2— Applicability—Correct test 

Cause of action — Meaning—What are different 
and identical causes of action. 

O. 2, R. 2, C. P. Code, enacts that if a 
plaintiff fails to sue tor the whole of the claim 
which he is entitled to make in respect of a 
cause of action in the first suit, then he is pre¬ 
cluded from suing in a second suit in respect of 
the portion so omitted. The object of the rule 
is clearly to avoid splitting up of claims and to 
prevent multiplicity of suits. 

The correct test in cases falling under O. 2. 
R. 2 is whether the claim in the new suit is in 
fact founded upon a cause of action distinct from 
that whic.i was the foundation for the former 

su . 1 „ * ie cause action means every fact which 

will be necessary for the plaintiff 'to prove if 
traversed in order to support his right to the judg¬ 
ment. It has no relation whatever to the defence 
that may be set up by the defendants nor does it 
depend upon the character of the relief prayed 
for by the plaintiff. It refers entirely to the 
grounds set out in the plaint as the cause of 
action or in other words to the media upon which 

the plaintiff asks the Court to arrive at a con- 
elusion in his favour. 
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If the evidence to support the two claims is 
different, then the causes of action are also differ- 
ent. The causes of action in the two suits may 
be considered to be same if in substance they 
are identical. ( Sir Madhavan Nair.) Moham¬ 
mad Khalil Khan v. Mahbub Ali Mian. 75 

I. A. 121=1.L.R. (1948) All. 571=1949 A.L. 

J. 574=A.I.R. 1949 P.C. 78=51 Bom.L.R. 
9=4 D.L.R. (P.C.) 73=61 L.W. 686=52 C. 
W.N. 812=(1948) 2 M.L.J. 318 (P.C.). 

- O. 2, R. 2— Applicability — Earlier suit 

by plaintiff as lessor to eject defendant, dismissed 
—Later suit based on title to eject defendant as 
trespasser—If barred. 

Where the earlier suit brought by the plaintiff 
as lessor to eject the defendant on the allegation 
that the tenancy had been terminated by the expiry 
of notice to quit was dismissed, a subsequent suit 
by the plaintiff based on his title to eject the 
defendant as trespasser is not barred by O. 2, 
R. 2, C. P. Code, as the causes of action are 
different. 12 I.A. 116, appl. ( Shearer and 
Reuben, JJ.) Ram Lakshman Janki v. 
Makund Lal Sahu. 27 Pat. 751=A.I.R. 1949 
Pat. 358. 

-— O. 2, R. 2 and O. 34, R. 14 (1)— 

Applicability—-Earlier suit for money embezzled — 
Non-realisation—Subsequent suit on surety bond 
for the same amount — Maintainability—0. 34, 
R. 14 (1) if applies to such a suit. 

An accountant in the service of a District Board 
who had executed a surety bond in favour of the 
Board embezzled the moneys of the Board and 
died. A suit was instituted against his widow 
for the amount embezzled and though a money 
decree was obtained nothing was realized. A 
second suit was therefore brought on the surety 
bond executed. While it was contended that it 
was not maintainable in view of O. 2, R. 2; 
O. 34, R. 14 (1) was relied upon by the Board. 

Held, that as the first suit was brought only 
on the obligation arising out of the embezzlement, 
and the collateral security—the surety bond— 
which was part of the same cause of action was 
ignored, the latter would not be available for the 
subsequent suit which was clearly barred by 
O. 2, R. 2, C. P. Code. Nor could O. 34, 
R. 14 (1), C. P. Code, help the plaintiff for 
it is only if the earlier suit was based on the 
personal liability contained in the surety bond that 
that provision would apply. One of the essential 
ingredients for the application of R. 14, O. 34, 
is that the earlier decree for payment of money 
must have been “for satisfaction of a claim aris¬ 
ing under the mortgage.” (Misra and Kaul, /.) 
District Board FyzAbad v. Ram Kishore. 22 
Luck 26 =A.I.R. 1947 Oudh 135=1947 Oudh 

™ * C - 201=1046 O.A. (C.C.) 

234-1046 A.W.R. (C.C.) 234=1946 O.VV.N. 


/ rP ^ 2— Applicability—Failure to sue 
for alternative relief in first suit-Subsequent 
smt for siich alternative relief— If barred—Cumu¬ 
lative reliefs- under same cause of action—Failure 
to sue for all—Effect. 

The operation of O. 2 , R. 2 , C. P. Code, 
must be confined to cases where the plaintiff is ea- 
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titled to more than one relief in respect of the 
same cause of action and not to cases where he 
is entitled to one relief out of many reliefs to 
which he may be entitled. In other words, O. 2, 
R. 2, creates a bar where only cumulative reliefs 
can be, but are not, asked for, and not where 
one of the two alternative reliefs can be and is, 
asked for in the first suit. 1 Lah. 457 (F.B.), 
foil.; A.I.R. 1932 Lah. 523, not foil.; A.I.R. 
1939 Lah. 112, rel. on. ( Rajadhyaksha and 

Shah, JJ.) Gopal Krishna Chandavarkar v. 
Sidram Satappa. 52 Bom.L.R. 594=5 D.L. 
R. (Bom.) 144. 

-O. 2, R. 2— Applicability—First suit 

against defendant 1 to recover rent for one year 
when rent for three years had become due—Second 
suit against defendant Nos. 1 and 2 to recover 
rent for remaining two years. 

The plaintiff sued for recovery of arrears of 
durpatni rent from defendants 1 and 2 for the 
years 1343 and 1344 B. S. Previously the plain¬ 
tiff’s predecessor brought a suit against defend¬ 
ant 1 claiming rent due in respect of the same dur- 
putni for the year 1342 B. S. although at the 
rate when the suit was filed rents for the years 1343 
and 1344 B.S. had already become due. 

Held, that so far as defendant 1 was concerned 
O. 2, R. 2, C. P. Code, operated as a complete 
bar to the present suit, but so far as defendant 2 
was concerned, 0. 2, R. 2, was not directly ap¬ 
plicable. The previous judgment could operate 
as a bar against him only if the cause of action 
against him was merged in the judgment, but as 
the claim for rent for the years 1343 and 1344 
B.S., was not the subject-matter of the earlier 
suit at all, the cause of action against defendant 
2, so far as the claim in the suit was concerned 
could not be merged in the judgment, even assum¬ 
ing that the liability of the two defendants was 
a joint and not a joint and several liability. 
(Sharpe and B. K. Mukherjea, JJ.) Phani 
Bhusan Mukherjee v. Rajendra Nandan 
Goswami. I.L.R. (1946 ) 2 Cal. 605=228 I.C. 
555=1947 Cal. (Rul.) 107=51 C.W.N. 261= 
A.I.R. 1947 Cal. 11=82 C.L.J. 108. 

-O. 2, R. 2— Applicability—Omits to “sue” 

—Certificate proceedings to recover royalty—No 
claim for cess—Subsequent suit for cess—If bar¬ 
red. 

Certificate proceedings for recovery: of royalty 
in respect of a coal mine are not a suit within 
the meaning of O. 2, R. 2, C. P. Code; hence 
a suit for recovery of cess on the royalty payable 
cannot be held barred by the provisions of O. 2, 
R. 2, C. P. Code, on the ground that in the 
prior certificate proceedings no cess but only 
royalty alone was claimed and recovered. (Mano- 
har Lall and Mukharji, JJ.) Kamakshya N. 
Singh v. Burnett. 26 Pat. 312=A.I.R. 1948 

Pat. 313. 

-O. 2, R. 2— Applicability—Test of — 

Mortgage—Mortgagee deprived of part of secur¬ 
ity — Suit for part of mortgage money — Decree — 
Subsequent deprivation of remaining property — 
Second suit for balance of mortgage-money—Bar 
if applies. 

u > Q. D.-67 
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The test to find out whether a subsequent suit 
is barred by O. 2, R. 2, C. P. Code, is to see 
whether the cause of action in the previous suit 
and the subsequent suit is the same, and whether 
the plaintiff could have and should have claimed 
in the former suit the relief which he claims in the 
subsequent suit. 

A prior suit for a part of the money on the 
ground of the mortgagee having been dispossessed 
of part of the mortgage security does not operate 
as a bar under O. 2, R. 2, to a subsequent suit 
by him for the balance of the mortgage money 
when dispossessed of the remaining mortgaged 
property. The cause of action in the later suit 
is not the same as in the former suit. 75 I. A. 
121, dist. and expl. 49 I.A. 9, ref. ( Manohar 
Lall and Mahabir Prasad, JJ.) Mt. Parbati 
Kuar v. Durga Prasad Missir. 28 Pat. 359= 
4 D.L.R. (Pat.) 166=A.I.R. 1949 Pat. 487. 

-O. 2 , R. 2— Applicability to proceedings 

before the Madras Hindu Religious Endowments 
Board—Framing of scheme by Board—Piecemeal 
inquiry into charges — Validity. 

O. 2, R. 2 of the C. P. Code has no appli¬ 
cation to proceedings before the Madras Hindu 
Religious Endowments Board. However undesir¬ 
able it might be for the Board to take up charges 
against trustees piecemeal that is purely a ques¬ 
tion of administrative expediency. When the 
Board has investigated one charge against a trus¬ 
tee and found it proved and has framed a scheme 
in consequence of that finding, subsequently when 
the scheme is set aside, there is no legal bar to 
prevent the Board from investigating another 
charge which might have been but was not gone 
into at the time when the earlier scheme was fram¬ 
ed and making an adverse finding thereon a basis 
for framing a fresh scheme. { Wadsworth and 
Patanjali Sastri, JJ.) Kothandarama Reddi v. 
Lakshminarasa Reddi. I.L.R. (1947) Mad. 
828—A.I.R. 1948 Mad. 152=60 L W 3?9— 
1947 M.W.N. 374=(1947) 2 M L J 23. 

' O. 2, R. 2 — Scope and effect—Suit by 
co-sharer for accounts for years 1931 to 1933— 
Subsequent suit for year 1933-34—// barred — 

Cause of action for subsequent suit ripe on date 
of first suit. 

A co-sharer sued his lambardar for an account 
of village profits for the year 1933-34.. The same 
plaintiff had filed a previous suit against the same 

193i n ^9H r T. Ct i° f th V Pr ° fitS for the 
!vi ^he lower Courts dismissed the 

aS ff S SUlt UndCr °- 2 ’ R * 2 ’ C - P - Code * 0n 

Meld, that the causes of action in respect of 
the year 1931-33, were separate and distinct from 
tne cause of action in respect of the year 1933-34, 
an even if it be assumed that the cause of action 
m respect of the latter suit had arisen at the date 
? 1 j P r e yi °us suit, the plaintiff was not bound to 
include this cause of action in the other suit, and 
according^, O. 2, R. 2 did not shut him out. A 
plaintiff may have many causes of action ripe at 
any particular point of time, but he is not bound 

t0 n+ U % m respect of them all. He can sue in res- 
of one or more as he chooses and leave the 
others for later suits. What O. 2, R. 2 states 



io 59 


1060 


THE QUINQUENNIAL DIGEST, 1946—1950. 


C. P. CODE (1908), O. 2, R. 2. 

he cannot do is to split up any claim arising in 
respect of any one cause of action and sue in res¬ 
pect of part of that claim first and then in res¬ 
pect of the rest of the claim in a later suit. The 
condition is that these various claims should arise 
in respect of the same cause of action. {Bose, J.) 
Sheoshankar Dayal v. Sheoshankar Sahai. 
I.L.R. (1947) Nag. 235=229 I.C. 575=1947 N. 

L. J. 71=1947 Nag. (Rul.) 135=A.I.R. 194/ 

Nag. 176. 

-O. 2, R. 2—Scope of the bar under. 

T. P. Act, S. 76 and C. P. Code, O. 34, 
R. 8, O. 2, R. 2 and O. 43, R. 1. (1949) 1 

M. L.J. 116. 

-O. 2, R. 2 and O. 9, R. 9—Suit for 

rent for certain year dismissed under O. 9, R. 8 
—Subsequent suit for rent for subsequent years 
falling due at time of earlier suit—Whether bar¬ 
red. 

Where a suit for rent for a certain year has 
been dismissed under O. 9, R. 8, C. P. Code, a 
subsequent suit for rent for the subsequent years 
which had already fallen due at the time of the 
institution of the earlier suit, though not barred 
by O. 9, R. 9, is barred by O. 2, R. 2, C. P. 
Code. {Roxburgh and Blank, JJ.) Jjban 
Krishna Chose v. Santimoyee Devi. A.I.R. 
1948 Cal. 366. 

-O. 2, R. 2 and S. 20 (c)— Suit for re¬ 
fund of price paid and for damages for failure to 
supply goods contracted for—Single suit — Neces- 
si ty—J urisd iction. 

Where a suit is filed for the refund of the price 
paid as well as for damages for the failure to 
supply a portion of the goods contracted for the 
Court where a part of the cause of action arose 
has jurisdiction to entertain the suit. Not only 
are the plaintiffs entitled hut they arc bound under 
O. 2, R. 2 of C. P. Code to include in a single 
suit the whole of the claim which they are en¬ 
titled to make in respect of the cause of action 
alleged by them. {Verma and Sankar Saran, 
JJ.) Hazartkam v. Umrao Singh Sknvati Lai.. 
I.L.R. (1947) All. 3=225 I.C. 96=1946 A. 
(Rul.) 417=1946 A.L.W. 378=1946 A.W.R. 
(H.C.) 551=A.I.R. 1946 All. 512. 

-O. 2, R. 2 (2 )—Plea of bar of suit 

under—If can be raised for the first time in 
appeal. 

As the plea that a suit is barred under O. 2, 

R. 2 (2), C. P. Code, is a mixed plea of fact 
and law, it should nont be allowed to he raised 
for the first time in appeal. {Lai, J.M. J and 
Haider, J.M. II.) AMiR’jnnrN v. Ghai-oor. 
1948 A.W.R. (Rev.) 193=1948 R.D. 343 (2). 

-O. 2, R. 3—Applicability 1o notice under 

S. 163 of the U. P. Tenancy Act. See TJ. P. 
Tenancy Act, S. 163 and C. P. Code. O. 2. R 
3. (1946) A.W.R. (Rev.) 20. 

-O. 2, Rr. 3 and 4 and Registration 

Act, S. 77— Joinder of claim for specific perfor¬ 
mance until claim to enforce registration—Pcrmis- 
sibildy. 

A claim for specific performance or any other 
claim cannot be coupled with a prayer to enforce 
registration under S. 77 of the Registration Act. 
In a claim for specific performance the cause of 
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action is based on the defendant’s refusal to carry 
out his part of the contract, while in the case of 
a claim under S. 77 of the Registration Act, the 
cause of action is based on the refusal 
of the registrar to register document. The 
causes of action are quite different and dissimilar 
in nature and cannot be joined in one suit. 9 
M.L.J. 107, A.I.R. 1924 Cal. 600 and A.I.R. 
1933 Cal. 196, referred to. {Sen, J.) Madan- 
lal Kevvalchand v. Radhakisan. I. L. R. 
(1950) Nag. 344=A.I.R. 1950 Nag. 101=5 D. 
L.R. (Nag.) 108=1950 N.L.J. 49. 

-O. 2, R. 3— Suit for accounts — Claim 

against several defendants in respect of same pro¬ 
perty—Causes of action different — Suit* if main¬ 
tainable—Amendment of plaint—Duty of plaintiff . 

A plaintiff will not be allowed to bring a suit 
for accounts against several defendants merely 
because the claims against them are in respect of 
the same property, when the causes of action are 
different not only for the different groups of the 
defendants but even for different persons within 
the same group in some cases. The plaintiff must 
elect against which of the defendants he wants to 
proceed and specifically state in the plaint as to 
the common cause of action giving rise to his 
claim against such defendants. If he does not 
take the necessary steps to amend his plaint at the 
earliest possible opportunity, he must be put to 
terms for having an opportunity to amend his 
plaint at a later stage. {R. P. Hooker jee, I.) 
Krishna Chandra Kabiraj v. Sankarsan 
Kabiraj. A.I.R. 1950 Cal. 128. 

-O. 2, R. 3— Suit for assessment and 

arrears of rent—If maintainable. 

A suit for both assessment of rent and recovery 
of arrears of rent at the rate assessed, is main¬ 
tainable. {Sharpe, /.) Anil Kumar Ray _t/. 
Promath a Nath. I.L.R. (1948) 1 Cal. 488= 
52 C.W.N. 316. 

-O. 2, R. 4 (b) and (c) and O. 20, 

R. 12— Suit for possession of immovable property 
and mesne profits—Claim for damages for period 
subsequent to suit—If can be joined. 

Under O. 2, R. 4 ( b ) and ( c ), C. P. Code, a 
claim for damages can, in a proper case, be joined 
with a claim for possession of immovable property 
and mesne profits, although the claim for damages 
relates to a period subsequent to the institution 
of the suit. O. 20, R, 12, C. P. Code, does not 
prohibit the joinder of such claims. {Khundkar r 
J.)' Gopaldas Khettry v. Phulchand. I.L.R. 
(1946) 1 Cal. 411=50 C.W.N. 229=80 C.L.L 
259=A.I.R. 1946 Cal. 357. 

-O. 2, R. 4 (c )—Suit for specific Per¬ 
formance and damages — Maintainability . 

A suit for specific performance of an agree¬ 
ment for sale and for damages based on (a) delay 
in completion of sale and (b) for failure to de¬ 
liver vacant possession, is not bad for misjoinder 
of causes of action and is protected by O. 2, R. 
4 (c), C. P. Code. The claim for damages 
arises out of the same cause of action and on the 
breach of the agreement for sale. ( Mukherji h 
J.) Sasht Bhusan Dey v. Raichand,. BurAl. 
A.I.R. 1950 Cal. 333. 
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C. P. CODE (1908), 0 . 2, R. 6. 

O. 2, R. 6— Applicability—Misjoinder of 


causes of action . 

0. 2, R. 6, C. P. Code, applies to cases of 
proper joinder of causes of action. Where causes 
of action have been properly joined power has 
been given to the Court to order separate trials 
or make such other order as may be convenient 
if it is of opinion that it cannot be conveniently ; 
tried or disposed of together. It does not apply 
to cases of misjoinder of causes of action. (Sen, 

J .) Madanlal Kewalchand v. Radhakisan. 
I.L.R. (1950) Nag. 344=A.I.R. 1950 Nag. 
101=5 D.L.R. (Nag.) 108=1950 N.L.J. 49. 

-O. 2, R. 6— Applicability—Misjoinder of 

causes of action — Effect . 

O. 2, R. 6, C. P. Code, pre-supposes a valid | 
joinder of causes of action. It- has no applica¬ 
tion to cases where there has been a misjoinder 
of causes of action. All that the rule says is that 
on grounds of convenience the Court may order 
separate trials or make such order as may be 
expedient in a suit where several causes of action 
have been validly Joined. 27 Mad. 80, appl. 55 
Cal. 164, dist. ( Amarmdra Nath Sen, J.) 
Corporation of Calcutta v. Radhakrishna 
Dev. 4 D.L.R. (Cal.) 172. 

-O. 2, R. 6— Plaintiff joining several 

causes of action against same defendant—Order of 
Court asking him to elect one of them — Legality. 

O. 2, R. 3, C. P. Code, permits a plaintiff to 
unite in the same suit several causes of action 
against the same defendant jointly. If it appears 
to the Court that any of them cannot be con¬ 
veniently tried together, it may under O. 2, R. 6 
at the most order them to be tried separately but 
in the same suit. O. 2 R. 6, does not contem¬ 
plate that the plaintiff should be asked to file 
separate suits. An order of Court calling on the 
plaintiff to elect one of the causes of action fail- 
lure whereof would result in the dismissal of his 
suit, is there fore without jurisdiction. ( Puranik'» 
J f) Parashram Sao v. Hiralal. I.L.R. (1947) 
Nag. 159=229 I.C. 241=1947 Nag. (Rul.) 91 
=1947 N.L.J. 41=A.I.R. 1947 Nag. 86. 

-O. 3, R. 1— “Acting”—Meaning of — Re¬ 
cognised agent of parly—Right to examine witnes¬ 
ses and to cross-examine witnesses of apposite 
party. 

“Acting” in R. 1, O. 3, C. P. Code, includes 
all acts which one is expected, to take for the 
proper conduct of the case, including examination 
of witnesses and cross-examination of the wit¬ 
nesses of the opposite party. A recognised agent 
of a party can therefore lead- evidence on behalf 
ol his principal and also cross-examine the wit¬ 
nesses of the opposite party. ( Teja Singh, J.) 
Governor-General in Council v. Bhagwan 
Sahai. 3 D.L.R. (Simla) 45=A.I.R. 1948 E. 

P. 61. 

•-O. 3, Rr. 1 and 2— Execution application 

Presented by unauthorised person--Irregularity, if 
curable—Subsequent appearance of counsel for 
decree-holder—If cures initial defect. 

■The fact that an execution application is pre¬ 
sented by a person who is not a recognised agent 
of the decree-holder, does not deprive the Court 
of its jurisdiction to act in the matter. The subse- 


C. P. CODE (1908), O. 3, R. 4. 

quent appearance of a counsel for the decree- 
holder would cure the initial defect, if there is any, 
and the application can be treated as having been 
presented by the counsel on the date on which the 
counsel put in his appearance. 54 A. 57 and 47 
B. 227, rel. on. 1929 Lan. 478 and 118 P.R. 
1912, appl. I.L.R. (1944) Bom. 66, Dist. (Ram 
Labhaya, J.C .) Panchulal v, Mt. Najjo A 
I.R. 1949 Ajmer 32=1949 A.M.L.T. 14i 

--O. 3, R. 1 —Recognised agent—Power to 

examine and cross-examine witnesses. 

It is true that a recognised agent appointed 
under O. 3, R. 2, C. P. Code, stands on a 
different footing from a pleader duly authorised 
and appointed to conduct a case. It is also true 
that a pleader i» so far as the conduct of the 
case is concerned, possesses more rights than the 
recognised agent of a party, but it does not 
follow therefrom that because the pleader pos¬ 
sesses the right to cross-examine witnesses pro¬ 
duced by the opposite side and lead the evidence 
of his own side, a recognised agent must be 
denied these rights for this reason alone. (Teja- 
Singh, /.) Governor-General in Council v. 
^ ha . g wan Wi 3 D.L.R. (Simla) 45=A.I. 

K. lV4o ii. r. 61. 

— O. 3, R. 1—Scope and object of. See 
Execution petition. (1950) 2 M.L.J. 256. 

O; 3, R. 2—Authority given to agent to 
compromise—If includes power to refer suit to 
arbitration. See Power of Aitokney—Construc- 
tion I.L.R. (1946) Nag. 824=1947 N.L.T. 1 

( r . B. ) . 

— yO ; 3, R. 4 —Appointment of counsel — 
1 ermination—Leave of Court subject to payment 
of fees to counsel—If may be granted — Appoint¬ 
ment terminated at counsel’s request. 

Under O. 3, R. 4, C. P. Code, no leave of 
Court is necessary for the appointment of a 
counsel by a party. A parly can engage as many 
counsel as he desires and are willing to appear 
and act for him. The leave of the Court is, 
however, necessary for the termination of the 
appointment of a counsel once made. The grant¬ 
ing of leave being within the power of the Court 
the Court may grant the leave, having regard to 
the circumstances of a particular case, subject to 
the condition of payment of fees to the counsel 
whose appomtment the party wants to terminate. 
But the Court cannot direct a party to pay his 
counse ls fee when the appointment is terminated 
at the request of the counsel himself. No order 

be made , by the Court for payment of the 

llZ t0 f M™ dv / 0cat ?- aft t S retiremen t from the 
case. ( Mangalmurti and Kaushalendra Rao JJ.) 

Appucation of An Advocate to retire from the 

x ?no*^A, A ( l 950) Na S- 613=5 D.L.R. 
(Nag.) 102=1950 N.L.J. 254. 

~ • r O* 3, R. 4— Discharge of lawyer — Provi- 
of Court ^ a ^ men t °f Mims due to him—Power 

Before a Court grants leave to discharge a law¬ 
yer under O 3, R. 4 , C. P. Code, it is entitled 
o make suitable provisions for the payment of the 
sums due to him in respect of the services ren¬ 
dered by him and in respect of the costs incurred 
by him on behalf of his client. A party cannot 
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C P CODE (1908), O. 3, R. 4. C. P. CODE (1908), O. 4, R. 1. 

eneaee another lawyer without formally discharg- - O. 3. R 4 and U P Revenue Court 

ing the previous lawyer and without arranging for ; Manual, Para 56—/ feedings under U P. 
payment of the sums due to him. (Das and \ Land Revenue Act—Third appeal—Applicability 
Guha JJ.) Mohanlal Sewlal v. Probodh of R. 4 of 0. 3, C. P. Coda, in regard to vaka- 
Krishna Shome. 54 C.W.N. 733—A.I.R. 19^>0 lat Proper lazu applicable. 


Cal. 576. 

-O. 3, R. A — Pleader— Authority to com¬ 
promise — Vakalat—Express power to compro¬ 
mise—If to be given. . 


R. 4 of O. 3, C. P. Code, doe? not apply to 
proceedings under U. P. Land Revenue Act. 
Hence where a third appeal is filed, a fresh 
vakalat is necessary for the pleader to file it 


A compromise by an advocate on behalf of his even though he might have filed a vakalat in 
client, in order to be binding, must be shown to second appeal. The question is governed by R. 
be authorised by the client, and it has to be shown 56 Q f the U. P. Revenue Court Manual. (Lai, 
that the vakalatnama given to the advocate con- J.M. J .) Janki v. Sugriva. 1949 R.D. 185. 

ferred on him power or authority which extended - q 3 ^ R 4 — Vakalat — Power under — 

to the compounding of the case on behalf of his p urat i on 0 f—Advocate reporting of no instruc- 
client. Whatever be the general powers of advo- tlons—-Effect on vakalat filed—Same vakalat, if 
cates appearing without a vakalatnama, where CQn be uscd p or ^ ng a ppU ca tion to set aside 
the advocate derives his authority to act under ex parte decree passed in the suit. 

a vakalatnama, his powers depend upon the in- Where an advocate reports no instructions, it 

strument which empowers him. Further the mcans be withdraws his vakalat. 

advocate signing and filing the compromise peti- Hence, the same vakalat filed in a suit cannot 

tion must indicate that he files it in exercise of bc used t0 fi ] e an application to set aside the 
the authority to compromise on behalf of his cx . artc c i ccrce passed in the suit on the advocate’s 
client. 34 C.W.N. 452 (P.C.), ref. (Reuben witbdnuvab 47 M.L.T. 398; I.L.R. 47 Mad. 
and Das, JJ.) Shital Prasad Singh v. Suren- 81 q (F B ) ref (Horwill, J.) Krishna 


dra Nath. A.I.R. 1950 Pat. 253. Pii.lai v. Ranganatha Pii.t.m. 1950 M.W.N. 

-O. 3, R. 4 —Power of attorney—Cons- 776 (i)-(i950) 2 M.L.J. 759. 

true tion Pleader engaged in I rial Court autho- _ 3, R. 4 (2)—Order directing with- 

rued to prefer appeal or to engage anotlpr for that of counsel fr0 ^ m suit _ Ev idence of :oun- 

purpose Appeal to High Court-Pleader not materinl in su i t _Tnherent rower of Court. 
empowered to appear m High Court-If can get Sgg c p CqdE) g 151 1950 N-L j. 187 . 

appeal filed through another. - Q . 3, R. 4 (2)— Partial revocation of 

A person who applied to be impieaded as a party f attorney _ Writing and !eave 0 f Court 

under O. 22, R. 10, C. P. Code, appointed one A, ' at, 


a vakil, to appear for him in the trial Court. The 


Necessity for. 

Under O. 3, R. 4 (2), C. P. Code, a power 


power of attorney expressly authorised the vakil to of attomey can be rcvoked either wholly or par- 
prefer an appeal in regard to any matter arising tia „ on , y bv a writing and w ith the leave of 
out of the siut or to engage another Vakil or bar- the Cf)Urt Xhe words "shall be deemed" leave 
rister for chat purpose. As Te application was dis- nQ Uon and the Court is boU n,l to regard the 
allowed an appeal had to he preterred to the High f of aUo mey to be in force until it has 

£™rt, ^ 1C valuation of the suit being above Ks. been br0U ght to an end in the manner provided 
5000. A appointed B to file the appeal. It was in thc sllb _ clause . (Abdul Rahman, /.) Sant 
contended for the respondent that as A was only ?. SlNGH ^ Rattan S ingh. 225 I.C. 343=48 P. 
pleader and could nor, appear in the High Court, L>R> 2 0=A.I.R. 1946 Lah. 266. 


the power of attorney must he so construed as to 


O. 4, R. 


Scopc—Suit when “ insti - 


permit him to file an appeal or to gc an appeal tutcd »__ C ompliance with O. 6, Rr. 14 and 15- 

filed be.ore (he District Judge only and not m the pj ecessitv _ If condition precedent. 

High Court. It was also contended that if he could Thc Court has always got the discretion if a 
not file an appeal himself m the High plaint is not properlv presented or is not signed 
Court, he could not appoint another vakil or Bar- ;md vcrificd j n accordance with the provisions of 
r.stcr to present an appeal to the High Court. Rr 14 and 15 of 0 . 6, C. P. Code, to allow 

Overruling these contentions, tbe plaintiff to remedy the defect at a later stage 

Held, that assuming that A had no power to cven though the period of limitation may already 
appear in the High Court, he could under the bave expirexl. But that is a matter of discretion 
power of attorney appoint B to file the appeal and Q f tbc Court which the Court exercises after due 
that, therefore ‘(he presentation of thc appeal by consideration of all the facts and circumstances 
B could not be held to be defective. ( Abdur • R ah- of (bc case be f orc it. Where, while granting the 
man, J.) Kartar Singh v. Sani he Khan, amendment or the opportunity to the plaintiff to 
224 I.C. 120=1046 Lah. (Rul.) 145=A.I.R. cure tbe defect, the Court reserves unto the defen- 
1046 Lah. 263. Hunt tbe right to plead tbe bar of limitation the 

-O. 3, R. 4 Scope—Advocate oi High defendant would not be deprived of his right to 

Court (O. S.)—Right, to act in moffusal Court plead tbe bar of limitation, and the plaint has to 
without vakalat—Presentation of plaint- without meet that point when properly raised by the defen- 
vakalat—Effect—Irregularity—Decree — If In- dant at any subsequent stage. In order, however, 
valid—C. P. Code, S. 00. [See Q.D. 1041-1945, that a plaint can be properly presented to the 
Vol. I, Col. 1061.1 Hiratut v. Bhagirath & Court it must comply with the provisions of 
Co. I.L.R. (1945) Bom. 810=224 I.C. 210= O. 6, Rr. 14 and 15; and unless and until a 
1946 Bom. (Rul.) 180=A.I.R. 1946 Bom. 174. plaint is presented to the Court complying with 


224 I.C. 120=1946 Lah. (Rul.) 145=A.I.R. 
1046 Lah. 263. 

-O. 3, R. 4—Scone—Advocate of High 
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C. p. CODE (1908), O. 5, R. 10. 

that a proper plaint is presented to the Court, and 
unless such a proper plaint is presented to the 
Court, it cannot be said that the suit has been 
instituted in the Court by a party. A plaint which 
has not been properly signed and verified in ac¬ 
cordance with O. 6 , Rr. 14 and 15, is not a 
proper plaint presented to the Court and no suit 
is therefore insti uted within the meaning of 
O 4 R. 1. 34 Bom. L. R. 628, commented; 
4 / I.A. 255; 46 All. 637; 54 All. 57: 17 Cal. 
580; 54 Cal. 380, dist. and expl.; 46 Bom. 150, ( 
foil. (Bhagwati , /.) Prince Line, Ltd. v. . 
Trustees of the Port of Bombay. 51 Bom.L.R. 
1004=A.I.R. 1950 Bom. 130. 

__O. 5, R. 10, Proviso (Lahore)— 

Service by registered post after trying other 
modes — Permissibility. 

Under the proviso to R. 10 of O. 5, C. P. 
Code, which has been added by the High Court 
of Lahore service of summons can be effected by 
registered post before and not after any other 
mode of service has been tried. It follows as a 
consequence that it is not open to a Court to 
^fect service by post if an attempt; has been .made 
tb effect service by another mode. ( Bhandari, /.) 
Mohan Lal Kajriwal v. Sundarlal Nand Lal. 
4 D.L.R. (Simla) 142=A.I.R. 1949 E.P. 295 
=51 P.L.R. 57. 

-O. 5, R. 17— Refusal to accept notice— 

Procedure to be followed . 

Where there is a refusal to accept service there 
is no due service and hence substituted service 
has to be effected. (Ram Labhaya.) Yasin 
Khan v. Balu Ram. 1949 A.M.L.T. 21. 

-O. 5, R. 17 (as amended by Calcutta 

High Court )—Service by affixture—Validity- 
Conditions—Summons to pardanashin lady. 

Under O. 5, R. 17, C. P. Code (as amended 
by Calcutta High Court) service of summons by 
affixation of a copy on the outer door can only 
be done, either, where the defendant refuses to 
sign the acknowledgment as mentioned in the first 
part of the rule, or, in the circumstances mention¬ 
ed in the second part. To allow it to be done 
within the second part of the rule several condi¬ 
tions have to exist. Firstly, the defendant must 
be absent from his residence at the time when 
service is sought to be effected on him, secondly, 
there is no likelihood of his being found thereat 
within a reasonable time, and thirdly, there must 
be no agent or other persons upon whom service 
can be made. The Rule and the facility for ser¬ 
vice by affixation is not intended to be universally 
applicable in every case where the party to be ser¬ 
ved with the summons is a pardanashin lady. It 
is clear that if such lady is present in her house 
at the time when the summons is sought to be 
served by the peon on her, there can be no proper 
service of the writ of summons on her by the 
peon reading aloud the purport of the. summons 
and thereafter affixing a copy of the summons on 
the outer door of her house, although no adult male 
member of the family was found who is residing 
with her. 51 C.W.N. 189, rel. on. ( Ormond , 
A) District Board of Tipperah v. Sarafat 

Ali. 2 D.R. 242. 

“V . -O. 5, R. 17 *—Service of summons by 
affixation — V alidity — C ondi tions. '• 


C. P. CODE (1908), O. 5, R. 19. 

O. 5, R. 17, C. P. Code, makes it quite clear 

that the service of summons by affixation would 
be valid if one or the other of the following two 
conditions are satisfied, namely, (1) if the defend¬ 
ant or his agent or such other person as is men¬ 
tioned in Rr. 13 to 15 refuses to sign the acknow¬ 
ledgment, or (2) if the serving officer after using 
all due and reasonable diligence cannot find the 
defendant and there is no agent or other person 
on whom service can be made. A serving cfficer 
cannot be deemed to have exercised due and lea- 
sonable diligence unless he has made a real and 
substantial effort after proper enquiries to find 

the defendant. 19 C. 201, l 3 C. 447, 1924 Oudh 
237, 1924 Cal. 1004, 1925 Cal. 627 and 801, 1930 
Lah. 192, 1939 All. 180 and i923 Pat. 433, rel. 

(Bhandari, /.) Mohan Lal Kajriwal v. Sun- 
dar Lal Nand Lal. 4 D.L.R. (Simla) 142= 
A.I.R. 1949 E.P. 295=51 P.L.R. 57. 

-O. 5, R. 17 (as amended by Calcutta 

High Court— Service on business man at his 
residence — Rule , when complied with. 

Per Gentle, J. —O. 5, R. 17, C. P. Code, as 
amended by the Calcutta High Court is no less 
stringent than it was prior to the amendment. If 
the defendant is a businessman, there is no com¬ 
pliance with this rule unless the serving officer 
goes to his business premises to find him during 
business hours or if he goes to his private resi¬ 
dence, he should go there during such hours of 
the day when ordinarily he would be expected to 
be found at those premises. 

Per Ormond, J. —If it is desired to serve a writ 
of summons at the defendant’s residence in a case 
where the defendant is known or expected to be 
or likely to be away from his residence during 
business hours, suitable arrangements should be 
made in the sheriff’s office for process-servers to 
serve writs of summons either early in the morn¬ 
ing or in the evening after office hours. ( Gentle 
and O r mond, //.) Jhabarmull Dudhwalla v. 
Bhagatram. I.L.R. (1946 ) 2 Cal. 495=51 C. 
W.N. 189. 

-O. 5, R. 19 and O. 9, R. 13—Ex parte 

decree—Duty of Court to record finding that 
summon has been duly served. 

The only material on which a Court could come 
to a conclusion that a summons has been duly 
served is the endorsement verified on oath on the 
summons itself, and the Court is not entitled to 
proceed with the inquiry ex parte and pass a de¬ 
cree without an order that the defendant had been 
duly served. (Rajagopalan, J.) Mantcka Goun- 
dan v. Krishna Goundan. 61 LAV. 853=1949 

M.W.N. 54=A.I.R. 1949 Mad. 396=(1948) 
2 M.L.J. 574. 

' ; 9 * % 19 — Omission to declare due 

service in respect of some defendants—Effect of 
—Jurisdiction of Court over parties present. 

Under O. 5, R. 19, Civil Procedure Code, the 
declaration of due service in express terms is not 
imperative and the declaration may be implied in 
the proceedings.. Even if an express declaration 
of due service is necessary, the omission to de¬ 
clare due service in respect of some defendants 
under the rule would be an irregularity on the 
basis of which those defendants may ask for an 
opportunity to be heard. It would not affect the 
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C. P. CODE (1908), O. 5, R. 20. 

jurisdiction of the Court as regards parties that 
are present before the Court. A.I.K. 1932 
Oudh 32b and A.I.K. 1934 Lah. 985, approved. 
( Thadani, Ag. C.J. and Rain Labhaya, J.) Sam- 
patlal Keshan v. Baliprasao Shah. 54 C.W. 
N. 92=A.I.R. 1950 Assam 6. 

; -O. 5, R. 20 —Order for substituted sendee 

without recording reasons — Legality. 

Where substituted service is ordered without 
even mentioning that the officer was satisfied 
that a contingency provided for in R. 20 of O. 
5 C. P. Code, did exist, the order is defective. 
(Lai, J.M. I.) Ram Dayal v. NaRain Das. 
1948 AAV.R. JRev.) 222-1948 R D. 366. 

T ! P • 2 —Adverse possession—Mode 

of pleading. 

Where a plaintiff alleges hostile title and leads 
evidence of possession for the statutory period 
which, if accepted, would extinguish the title of 
a true owner, it is not necessary for him to plead 
in terms advevrse possession, for, whether such 
possession is adverse or not is a question of evi¬ 
dence and not a matter of pleading. 1947 P.C. 
15, rel. on. (Thadani and Constantin?, JJ.) 
Aboobucker v. Sahibkh.ytoon. I L R (1947) 
Kar. 224=A.I.R. 1949 Sind 12. 

-- O- 6 > R- 2 —Issue in suit if plaintiff has 

title to property—Case of plaintiff that he pur¬ 
chased it from full owner—Plea that he is at- 
least ostensible owner—If covered by the issue. 

Where the case of the plaintiff is that he pur¬ 
chased the suit property from one who is a full 
owner and the issue framed in the suit is whether 
the plaintiff had acquired any right, title and 
interest to and in the suit property, it is open tu 
him fo urge that if the transferor was not the 
full owner he was at least an ostensible owner who 
conveyed the property to him under the circum¬ 
stances which bring his case under S. 41 of the 
T. P. Act.. Such a plea can be taken as invol¬ 
ved in the issue and its consideration would be 
permissible (Thadani, C.J. and Ram Labhaya, 
J.) Abdul Gafur v. Navvab Ali. AIR 1949 
Assam 17. 


0.6, Rr. 2 and 4— Pleadings— Statement 
of necessary particulars—Object. \See O.D 1911- 
1945, Vol. I, Col. 1064.] London and Lan¬ 
cashire Insurance Co., Ltd. 7-. Benoi Krishna 
Mitra. 18 R.C. 143. 


1 9j ^ ? Acre ease— Permissibility 

issue zviae enough to cover new case. 

Where the issue ns settled is sufficiently \vi 

to cover the case newly set up by the defonda 

and which is a departure from the position ador 

ed by him in his written statement, and all t 

documents relating to it arc before the Con 

so that no prejudice could be caused to the plai 

tiff, the Court may dispose of the case on \] 

new plea. (Ghulam Hasan, C.J. and Kidzvai /. 

Parbhu Narain Sr nc.it z>. Tuknpr.\ Mohl 

Singh. 22 Luck. 522=1947 O W N 4^1 _ 10 

A.W.R. (C.C. ) 301 = 1947 O.A. (C C )loi- 

A.T.R. 1948 Oudh 307. ’ 


--O. 6 . Rr. 7 and 17 and O. 8 , R 9 _ 

New plea—Proper mode if raising. 

Under R. 7 of O. 6 , no pleading, except by 
way of amendment, is allowed lo raise any new 
ground or claim. Amendment of pleadings is 


C. P. CODE (1908), O. 6, R. 14. 

permissible under R. 17 of O. 6 . Subsequent 
pleadings may also be filed by the leave of the 
Court under R. 9 of O. 8 , C. P. Code. (La/, 
J.M. I.) Dasrath Singh v. Ram Ugra 
Narain Singh. 1949 R.D. 188. 

| -O. 6 , Rr. 7 and 17— Scope — Amendment 

I changing subject-matter of suit at late stage — 
Permissibility. 

i There is no hard and fast rule of law which 
forbids the making of a amendment to a plaint, 
if necessary for the ends of justice, even at a 
late stage, though, in general, such amendments 
are disallowed. At the same time it must be 
held that there is no power in the Court to en¬ 
able one distinct cause of action to be substituted 
for another, nor to change, by means of amend¬ 
ment, the subject-matter of the suit. Where a 
suit has been instituted for dissolution of a 
partnership on the terms of a particular deed of 
partnership relied in the plaint, it would not be 
right or permissible to allow an amendment, es¬ 
pecially at a late stage, to set up a partnership on 
terms different from those relied on in the plaint, 
originally filed. Such an amendment would in¬ 
fringe the rule against a departure in pleadings. 
(Blagdcn, J.) Ramjohn Mehomoodin v. Yah- 
yabhai Abdul Kayum. 231 I.C. 182=48 Bom. 
L.R. 723=A.I.R. 1947 Bom. 149. 

; -O. 6 , R. 14 and S. 99— Plaint not signed 

by all the plaintiffs — Effect—Decree—If to be in- 
terfered with on appeal. 

Where a plaintiff has not signed a plaint filed 
with his knowledge and consent it is an omission 
which can be cured and should be corrected in the 
interests of justice. The omission to sign or 
verify a plaint is not such a defect as could affect 
the merits of a case qj* the jurisdiction of the 
Court. The curing of the defect comes within 
the provisions of S. 99 of the C. P. Code. 
(Gentle, C.J. and Yaliya Ali, J .) Subbiah Pillai 
v. Sankarapandiam Pillai. 61 L.W. 220=A. 
I.R. 1948 Mad. 369=1948 M.W.N. 10()=(1918) 
1 M.L.J. 227. 

— --O. 6 , Rr. 14 and 15 —Scope—Non-com¬ 

pliance—Effect—Plaint not properly signed and 
'•erifiod—If duly presented or instituted in Court. 

See C. P. Code, O. 4, R. 1. 51 Bom.L.R. 1904. 

— --O. 6 , Rr. 14 and 15 —Signing and verifi¬ 

cation by all plaintiffs — Necessity. 

There is no rule that all persons named as co¬ 
plaintiffs should sign and verify the plaint and 
so the absence of such verification and signing 
cannot be used as a ground for dismissing the 
suit. I.L.R. 17 Cal. 580, rel. on. (Attna 
Charan, J.C.) Ladu Lal v. Mangu. A.I.R. 
1950 Ajmer 30 (2). 


- . . *-r Uiiu W A\ k . JL f Oil 

6 —Written statement of firm—If may be signe 
by agent of one of partners. 

There is no provision in the C. P. Cod' 
restricting in any way the application of O. I 
R. 14, C. P. Code, to suits against firms unde 
U. 30, C. P. Code. Consequently, when unde 
O. 30, R. 6 , a partner appears individually i 
his own name and files a written statement 0 
behalf of the firm, it would he competent for hii 
to authorise another person to sign such writte 
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statement although that person is not a duly | 
authorised agent of the firm. ( Majmidar, J .) 
Kanhyalal Kanodia v. Select* Pictures Cir¬ 
cuit. 50 C.W.N. 850. 

-O. 6, R. 15— Pauper application not pro¬ 
perly verified—Proper procedure. 

A Court should not reject a pauper application 
on the ground that it is not properly verified 
without giving the applicant an opportunity of 
amending the application. 55 A. 216, 1936 All. 
475, 1937 Nag. 108 and 1932 Lah. 548, foil. 
(Ramabhadran, J.C.) Mr. Sobhag Kanwar *0 • 
Jugraj. 4 D.L.R. (A.M.) 50=A.I.R. 1949 
Ajmer 37=1949 A.M.L.J. 53. 

-O. 6, R. 15— Verification of pauper ap¬ 
plication—Proper mode. 

The proper course to verify a pauper appli¬ 
cation is to specify separately which paragraphs 
are verified on applicant’s knowledge and which 
other paragraphs upon information received or j 
believed to be'true. A verification to the effect 
that all the paragraphs in the application except 
the paragraph containing the prayer are true to 
the best of the applicant’s knowledge and instruc¬ 
tions is not proper. (Ramabhadran , J.C.) Mr. 
Sobhag Kanwar v. Jugraj. 4 D.L.R. (A.M.) 
50=A.I.R. 1949 Ajmer 37=1949 A.M.L.J. 53. 

-O. 6, R. 17— Amendment — Stage. 

Where the petition for amendment of the plaint 
is made after the issues have been struck but be¬ 
fore the recording of evidence had begun, it 
could not be said that in such circumstances, the 
plaintiff had put in the application for leave to 
amend with any delay and leave ought not 1o be 
refused. (Atma Charan, J.C.) Mt. Kasturi v. 
Sundar Lal. 5 D.L.R. (A.M.) 32 (1). 

•-O. 6, R. 17— Amendment allowed-—If to 

be subject to law of limitation. 

An amendment allowed under JR. 17 jof O. 6, 
C. P. Code, has to be subject to the law of 
limitation. (Lal, J.M. I.) Chunni Kuer v. 
Daya Shankar. 1948 R.D. 433. 

-O. 6, R. 17— Amendment allowing new 

plea or defence — Permissibility. 

An amendment of a written statement which 
seeks to introduce a new or inconsistent plea, and 
which is in the nature of a complete change of 
front in the defence ought not to be allowed. 
It is true the Court has wide powers of amend¬ 
ment, but amendments will be allowed only for 
the purpose of determining the real questions in 
controversy between the parties. (Puranik, J.) 
Chunnilal v. Deoram. 229 I.C. 63=A.I.R. 
1948 Nag. 119=1947 Nag. (Rul.) 71. 

-O. 6, R. 17— Amendment by way of addi¬ 
tion of prayer for possession in a suit for decla¬ 
ration—If can be allowed. 

Where in a suit for declaration in respect of 
a sale-deed and gift-deed the plaintiff wants to 
add a prayer for possession (if it is-found that 
he was out of possession) it is not a new plea, 
nor a new case and as such there is reason for 
refusing leave to amend the plaint. (Atma (. ha - 
ran, J.C.) Mt. Kasturi v. Sunder Lal. 5 D. 

L.R. (A.M.) 32 (1). 

-O. 6, R. 17— Amendment in appeal—In¬ 
troduction of new causes of action—Permissibility 


C. P. CODE (1908), O. 6, R. 17. 

It is true that Courts do not exist for the sake 
of discipline, but for the sake of deciding matters 
in controversy. But it would introduce endless 
confusion and embarrassment if litigants are 
allowed to agitate in appeal causes of action on 
which they have not relied at the trial. (Davis, C. 
J. and Constantine, J.) Lutufallar Khuda- 
bakhsh v. Mahomed Sidix. I.L.R. (1946) 
Kar 207=223 I.C. 307=1946 Sind (Rul.) 149 
—A.I.R. 1946 Sind 117. 

__ O. 6, R. 17— Amendment of plaint — Al¬ 
ternative claim flowing from cause of action al¬ 
leged—Bar of limitation—Question to be decided 
after evidence is taken—Amendment to be 
allowed. 

In a suit for declaration or the plaintiff’s title 
to plaint mentioned properties and for recovery 
of possession and mesne profits based on the 
strength of a sate deed executed by the defend¬ 
ants in his favour, the contention of the defend¬ 
ants was that the document in favour of the 
plaintiff was a nominal one and unenforceable. 
The plaintiff filed an application for amending 
the plaint by introducing anew paragraph claim¬ 
ing an alternative relief for a decree for the 
refund of the amount of the consideration al¬ 
leged by him to have been paid to the defend¬ 
ants. It was dismissed on the ground that the 
claim for refund was barred by limitation. In 
revision, 

Held, that the question whether the claim for 
refund was barred by limitation or not should be 
decided after the evidence was taken and that as 
the alternative claim of the plaintiif. flowed from 
the cause of action already alleged in the plaint, 
leave to amend the plaint should be granted. 
(Satyanarayan Rao, J.) Dodd ana Gown 

Sankarappa. 1947 M.W.N. 613 (1) = (1947) 2 
M.L.J. 335. 

-O. 6, R. 17—Amendment, of pleadings— 

Alteration in nature and complexion of suit—Suit 
for possession of partitioned property—Alternative 
case on footing of parties being joint—Whether 
can be brought in by amendment. [See Q.D. 
1941-1945, Vol. I, Col. 1067.] Seshackaryulu 

V. Lakshminarayanacharyulit. 224 I. C. 

90=A.I.R. 1946 Mad. 105. 

-O. 6, R. 17— Amendment of plaint — 

Amendment altering form of relief in view of 
subsequent decision of Privy Council—Grant of. 

The Court has power to grant an amendment of 
the plaint seeking alteration in the form of the 
relief to he granted, which has become necessary 
in view of a subsequent judgment of the judicial 
committee, when the facts constituting the cause 
of action as stated in the bodv of the plaint re¬ 
main unaffected. (Bose, I.) Someswar Baner- 
ji v. Union of India. 85 C.L.J. 364. 

-O. 6, R. 17—Amendment of plaint Am¬ 
endment in appeal—Plaintiff suing to recover pro¬ 
perty in personal capacity—If can be allowed to 
sue as trustee. [See Q.D. 1941-1945, Vol. I, Col. 
1069.] Kalayani Prosad Singh v. Borrea Coal 
Co. 223 I.C. 515=1946 Cal. (Rul.) 189=A.I. 
R. 1946 Cal. 123. , . 

-O. 6, R. 17— Amendment of Plaint- 

Amendment seeking to add another ground of ex- 
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emption from limitation—If may be disallowed 
on ground of delay. 

An amendment of plaint which seeks 'cu add 
one more ground of exemption from limitation 
to the grounds already shown in the plaint should 
be readily allowed, particularly when that ground 
is based on a letter of the defendant on which 
he himself relies in his written statement. Neither 
delay nor the non-production of the letter by the 
plaintiff can be a valid ground for disallowing it. 
Such an amendment does not introduce a fresh 
cause of action or change the cause of action. It 
is only when the amendment applied for is of a 
fundamental character that the question of delay 
becomes material. On the other hand where the 
amendment is not of a fundamental character it 
should be allowed readily and at any stage except 
that the other side may in suitable cases be com¬ 
pensated by the award of costs. (Bose and Padhye , 
JJ.) Fatechand v. Wasudeo. I.L.R. (1947) 
Nag. 477=A.I.R. 1948 Nag. 334=1947 N.L.J. 


O* 6, R. 17 —Amendment of plaint— 
Amendment when suit would be barred—If can bi 
allowed. 

Quaere: whether it is open to the Court t< 
grant leave to amend a plaint where the proposec 
amendment would deprive the defendant of th< 
plea of limitation? 11 M l.A. 468, 47 I.A 

255; 43 Cal. 95; 45 Cal. 305; 22 C.W.N. 104 
26 C.W.N. 73; 29 P.L.T. 201, ref. (Sinhc 
and Ramaswatm, JJ.) Gajadhar Singh v 
Radha Prasad Singh. 30 P.L.T. 168. 


~ ‘O- 6, R. 17 —Amendment of plaint- 

Change of cause of action not permissible—Dc 
Privation of right accrued to opposite party b 
lapse of time — Permissibility. 

. Though full powers of amendment must b 
liberally exercised under O. 6, R. 17, C. P 

Code, there is no power to substitute one distinc 
cause of action for another; further leave t 
amend will ordinarily be refused where the effec 
of the proposed amendment would be to lak 
away from the opposite party a legal right whicl 
has accrued to him by lapse of time, (Farm 
and Beevor, JJ.) NarendRa Nath Sf.n v , Ma 
hasoy Ganesh Prasad Ray. 227 T.C. 172—1 

J* 0 g R - 20=12 Cl,t -L.T. 10=A.I.R. 1946 Pat 


O. 6, R. 


r / ~ , AV - 17 —Amendment of plai 

t* sh tf [^Pendent cause of action ari. 

after filing of suit—Amendment to introdtu 
rermisswihty 

A plaintiff bringing a suit, on a certain cause 
action cannot, be permitted by mean? of an ana 
ment. to introduce a new and independent cr 
of action arising subsequent to Vhe institutior 
the suit. It a fresh cause of action arises sul 
quent, to the filing of the suiY, ||, c plaintiff , 
very well institute another suit on tliaV. cause 
action; but. be cannot be allowed to introduc 
fresh and independent cause of action hv wax 
amendment, of the plaint in the suit. (Amarer 
N«th Sen, J.) S.xsm Hitt-san TUnirtfe 
J ur.si Charan Basu. 4 D.L.R (C- x \ \ oi_ 
I.R. 1950 Cal. 107. ‘ 81 ~ 


C. P. CODE (1908), O. 6, R. 17. 

—--O. 6, R. 17 —Amendment of plaint — 

Limitation suit for declaration—Amendment of 
plaint adding consequential relief on account of 
circumstances happening after suit. 

Amendment of the plaint at a later stage on 
account of certain circumstances happening after 
the institution of the suit, cannot, by any stretch 
of imagination, be considered to mean the institu¬ 
tion of a new suit, particularly when the parties 
are the same and the dispute is the same. A suit 
for a declaration without consequential relief filed 
within limitation cannot become time-barred by the 
amendment of plaint adding a consequential lclief 
which can be granted to the plaintiff on account 
of the changed circumstances. ( Kartar Singh 
Sandhu, J.) Gonda Singh v Zora Singh. 5 D. 
L.R. (Pepsu) 3=A.I.R. 1950 Pepsu 21. 

-O. 6, R. 17 —Amendment of plaint—New 

cause of action—Suit by holder of impartible 
estate for declaration that a promissory note and 
a lease deed executed by him were not binding as 
obtained by coercion, fraud and undue influence— 
Death of plaintiff and bringing on record legal 
representative—Amendment of plaint raising con¬ 
tention that those documents are not binding on 
the estate—If can be alloiued—Holder of imparti¬ 
ble estate if can sue for declaration that aliena¬ 
tion by him is not binding on the estate. 

A suit was filed by the holder of an impartible 
estate for declaration that promissory note, and 
lease deed executed by him were not binding on 
him on the ground that the execution of the docu¬ 
ments was vitiated by coercion, undue influence 
and fraud. The plaintiff died pendente litc and 
his younger brother was brought on record as his 
legal representative and successor to the impartible 
estate and he sought to amend the plaint by rais¬ 
ing a contention that the documents were not bind¬ 
ing on the estate as it was not competent to his 
predecessor, who was only a qualified owner to 
alienate it beyond bis lifetime in the absence of 
necessity. 

Held, tha‘c as it was not open to the original pl¬ 
ain'd ff to have raised the plea now sought to be 
raised by the amendment, and further, even if it 
were permissible for the original plaintiff to have 
raised this plea in the plaint itself, the Court ought 
not to allow him at a subsequent stage to have the 
plaint amended by the addition of a new plea bas¬ 
ed upon a cause of action different from that on 
which the suit was originally laid, it would not 
be open to his successor to put forward a claim 
which was not available to his predecessor. The 
result, of allowing such an amendment would be to 
introduce a completely new element unconnected 
with and in essence even inconsistent with the 
grounds originally alleged in support of the plain¬ 
tiff s claim and it would not he proper to permit 

the amendment. (Rafamannar, J.) Elava Pil- 
LAI v. Ramasami Jadaya Goundan. 59 L.W. 
677=A .I.R. 1947 Mad. 165=1946 M.W.N. 745 
= (J946 ) 2 M.L.J. 373. 

7~9 \ . R. 17— Amendment of plaint — 
Permissibility— -Allegations in amended plaint 
inconsistent, with pleadings in original plaint. 

A Court may perniit an amendment of plaint 
if such amendment is necessary for the purpose 
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of determining the real questions in controversy 
between the parties, although the allegations in 
the amended plaint are inconsistent with the 
pleadings of the plaintiff in the original plaint. 

( Harnam Singh, I.) Man Singh v. Rulia. A. 
I.R. 1950 E.P. 363. 

-O. 6, R. 17—Amendment of plaint— 

Permissibility—Amendment of plaint in indivi¬ 
dual capacity into one in a representative capacity. 

See C. P. Code, 0. 1, R. 8. (1946) 2 M.L.J. 
462. 

_O. 6, R. 17— Amendment of plaint — 

Permissibility—Facts alleged in the proposed 
amendment available even at the lime of filing of 
plaint—Amendment making out a new rase on 
these facts—If can be allowed. 

Where certain facts are alleged in a proposed 
amendment of the plaint which facts were avail¬ 
able to the plaintiffs and which they had not 
chosen to mention in the original plaint, it would 
not be open to the Courts to permit such an 
amendment where it would result in a new case 
being made out un facts which were available 
but were not pleaded. (Knshmvrwami Nayudu , 

J ) Gopalakrishnamurthi v. Sreeuhara Rao. 
A.I.R. 1950 Mad. 32=1949 M.W.N. 651 = 
(1949) 2 M.L.J. 421. 

--O. 6, R. 17 --Amendment of plaint — Per¬ 
missibility—Plea of limitation intended to be got 
over—Amendment with a view to cure a defect— 
Statutory notice under S. 80, C. P. Code, not 
given—Refusal of amendment- If justified. 

The plaintiff whose father and brothers were 
alive brought a suit against the defendant, a vil¬ 
lage munsiff for recovery of damages to certain 
sugarcane crop during the period of its attach¬ 
ment by the village munsiff for non-payment of 
kist and for damages for nersonal reputation and 
mental suffering'of the plaintiff caused by Ihe at¬ 
tachment. The suit was filed in 1946 while the 
attachment which was effected in April 1945 has 
ceased in May, 1945. The plaintiff filed an amend¬ 
ment petition in July 1947 praying to amend the 
plaint by describing himself as the manager of the 
joint family consisting of himself, his father and 
brothers instead of the suit being brought in his 
own personal capacity as plaintiff. It was shown 
that if the amendment were allowed it wouid 
amount to allowing a suit by the manager of ihe. 
joint family which would have become barred by 
that date. It was also shown that the plaintiff 
had not sent 'che requisite notice under S. 80, C. 
P. Code, as manager. 

Held, that the amendment should be refused as 
the object of the plaintiff was not merely to des¬ 
cribe himself more fully and correctly, but to ob¬ 
viate the defendant’s plea that the plaintiff, not 
being the pattadar, was not entitled to maintain 
the suit. 

Held further, that the notice could not be con¬ 
strued as one by the manager of the joint family, 
and that the omission to give a proper notice 
could be treated as an additional ground for refus¬ 
ing the amendment prayed for. ( Panchapakesa 
Ayyar, J.) Ramachandra Naidu v. Kanda- 
swami Mudauar. 61 L.W. 807=A.I.R. 1949 
Q. D — 68 


C. P. CODE (1908), O. 6, R. 17. 

Mad. 416=1948 M.W.N. 340=(1948 ) 2 M.L.T. 
577. 

-O. 6, R. 17 —Amendment of plaint — 

j Permissibility—Suit for ejectment filed under 
Calcutta Rents Ordinance, 1946 —West Bengal 
Premises Rent Control Act, 1948, coming into 
force pending suit—Addition of new ground for 
ejectment under S. 12 (3) of latter Act. 

The plaintiff landlord instituted a suit in eject¬ 
ment against the defendant while the Calcutta 
Rent Ordinance, 1946, was in force. The suit 
was based on a notice to quit and the bona fide 
requirement of the premises for the use and 
occupation of the plaintiff. While the suit was 
pending, the West Bengal Premises Rent Control 
(Temporary Provisions) Act, 1948, came into 
force. The plaintiff applied to amend his plaint 
by an averment to the effect that the defendant 
had failed to pay rent for three consecutive 
months and that by reason of the provisions of 
S. 12 (3) of the aforesaid Act the tenancy had 
terminated ipso facto. 

Held, that the amendment should be allowed as 
it did not alter the plaintiff’s case at all. The 
plaintiff had sued in ejectment and the suit still 
remained a suit in ejectment. The cause of 
action had also not been altered. The plaintiff’s 
cause of action in the original suit was the termi¬ 
nation of the tenancy and the plaintiff was relying 
on the same cause of action and was only adding 
an additional ground in support of his case tltat 
the tenancy had ceased. (Sen, I.) Akhil 
Ranjan Das v. Biswas. 54 C.W.N. 536=A. 
I.R. 1950 *Cal. 472. 

-O. 6, R. 17— Amendment of plaint—Plaint 

for specific performance of contract — Amend¬ 

ment into claim for damages — Permissibility. 

In a proper case a plaint for specific perform¬ 
ance can be converted by amendment into a claim 
for damages for breach of contract and such an 
amendment does not amount to altering the cause 
of action or the nature of the suit. The consi¬ 
deration that in the claim for specific perform¬ 
ance the party claiming must be ready and willing 
and must treat the contract as subsisting although 
the other party has broken it or the consideration 
that a party claiming for damages need not treat 
the contract as subsisting does not alter the nature 
and character of the cause of action in the suit 
which remains in either case breach of contract. 
55 I.A. 360, rel. on. ( Mukherji, I.) Rajendra 
Nath Saha v. Sree Saraswati Press, Ltd. 86 
C.L.J. 186. 

- —O. 6, R. 17 —Amendment of plaint — 

I Plaint not containing averment of service cf notice 
under S. 80— If improper — Amendment including 
averment — Permissibility—Date of suit. 

Where a notice of suit r-s required by S. 80, 
C. P. Code, is in fact served, but the fact of such 
service is not averred in the plaint which is filed, 
it is competent to the Court to allow an amend¬ 
ment of the plaint, so as to enable the necessary 
averment to be made in it; it cannot he said that 
the original plaint is not validly presented and 
that the date of the amendment is the date of the 
institution of the suit. (1935) Pat. 86, Rel. 
(Sinha and Ramaswami, II.) Governor-General 
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in Council v. Kasiram Maxwari. 20 P.L.T. 
477=A. I .R. 1949 Pat. 268.-4 D.L.R. (Pat.) 
24. 

-O. 6, R. 17— Amendment of plaint — 

Plaint really -within jurisdiction o) higher court — 
Court allowing amendment to bring it within its 
own jurisdiction — Propriety. 

It is ordinarily not open to a Court, though 
there may be some exceptional circumstances which 
may justify the course, to allow an amendment of 
any plaint which may help to bring within its own 
pecuniary jurisdiction a doubtful plaint really with¬ 
in the jurisdiction of a higher Court. It is ordi¬ 
narily its duty to decide its own jurisdiction to try 
the original plaint filed before it. (Mark, 
/.) Mutyalamma v. Nar wanaswami. 1049 
M.YV.N. 434=A.I.R. 1949 Mad. 719= (1949) 

1 M.L.J. 589. 

-O. 6, R. 17— Amendment of Plaint — 

Principles—Addition of new causes of action 

arising after suit—Permissibility. 

The most important principle governing amend¬ 
ment of plaint is that amendment? should be al¬ 
lowed if by doing so, multiplicity of suits may be 
avoided. Tn exceptional circumstances like the 
occurrence of devolution of interest by dea'h 
or otherwise, it is open to the Court to allow 
an amendment of the plaint so as to add to the 
original cause of action new causes of action 
which have arisen after toe institution of the 
suit, when all these causes of action arc allied to 
one another on the allegations made by the plain¬ 
tiff. (Sinha, J.) Thakur Mahto v. Taco 
Kuer. 12 R. R. 383=223 T.C. 294=1946 Pat. 
(Rul.) 175=A.T.R. 1946 Pat. 429. 

—I yO . 6, R. 17— Amendment of plaint — Sub¬ 
stituting fresh declaration after deficit court- 
fee 7cas ordered to he Paid—If can he allowed. 

Where after a plaintiff was ordered to pay de¬ 
ficit court-fee the plaintiff applied to grant him 
leave to amend the plaint bv substituting a pra¬ 
yer for declaration that he was entitled only to 
a leasehold interest in the land title to which was 

him in the original plaint, 
and the objection was raised that since an order 

. made on the original plaint, for 
payment of deficit court-fee the present, applica¬ 
tion for amendment should not he allowed 

r Held > linf kr O. 6, R. 17 C. P. Code; the 
Court has sufficient power in appropriate cases 
to permit amendment of pleading and this power 
can naturally be exercised till the plaint is actu¬ 
ally rejected. The circumstance that the amend¬ 
ment of the plaint was sought only after the de¬ 
mand for the deficit court-fee had been made 
cannot stand in the way of amendment being al¬ 
lowed if it would be otherwise proper. 

Decision in C.M.P. No. 6269 of 1945 of 
Kuppuswami Aivar, J., and 44 Cal. 352, dis¬ 
tinguished. (Balakrishna dvy«/»*. /.) Goyinda- 
raja Mudaliar v. Sara van \ Mudauar. i<2 L 
W. 206=A.I.R. 1949 Mad. 640—1940 M W 
N. 293= (1949) 1 M.L.J. 331. * * j 

-O. 6, R. 17 —Amendment ,>/' pfoinf prov¬ 
ed for by one of several plaintiffs—If may he' 
allowed. 


C. P. CODE (1908), O. 6, R. 17. 

Under O. 6, R. 17, C. P. Code the Court 
has jurisdiction to allow in. suitable cases an 
amendment of plaint which is prayed for only 
! by one or some of the plaintiffs and not by all 
of them. ( Henderson, J.) Sarauindu Sekhar 
v. Amiya Pal. 50 C.W.N. 518. 

-O. 6, R. 17 — Amendment of plaint re¬ 
quired by death of defendant —Suit for parti¬ 
tion and possession of his share by adopted son 
against adoptive father—Death of latter before 
service of summons—His widozv and daughter 
added as legal representatives —Denial by them 
of adoption and setting up of will in their favour 
—Amendment asking for possession of the whole 
property oftcr ejecting the defendants — Only a 
just development of original case—No variation or 
alteration of the fundamental iharacter of the 
suit. 

In a suit by an adopted son against his adoptive 
father for partition and possession of his half 
share, the father died before the service of sum¬ 
mons and thereupon his widow and daughter were 
brought, on record. They denied the adoption and 
set up a will in their favour by the deceased. As 
a consequence of this the plaintiff feeling obliged 
to ask for reliefs appropriate to the altered situa¬ 
tion applied for an amendment of the plaint. By 
the amendment he sought to plead that by reason 
of the death of his adoptive father, the whole 
of the suit property passed to him according to 
Hindu Law and that he .had therefore absolute 
right to obtain possession thereof and that the 
widow and daughter had no rights at all as the 
will set up by them was not genuine. lie asked for 
the delivery of possession of the property eject¬ 
ing the defendants i here from. On a contention 
that the amendment altered the nature of the suit 
therefore ought not to he allowed, 

Held, negativing such contention, that having 
regard to the nature of the original and amended 
pleadings it cannot be said that there is such varia¬ 
tion thereof in the amendment asked for that, in 
giving effect, to the spirit, of O. 6, R. 17. C. P. 
Code, the amendment ought to he refused. The 
necessity for amendment arose out of circum- 
stancs which happened after the filing of the suit. 
The real basis or foundation of the claim in 
either situation is the alleged adoption. It was a 
necessary and just development of the plain¬ 
tiff’s original case that, he should ask for physical 
possession of the property on the strength of 
his alleged right of adoption and in doing so it 
cannot he said that there is an alteration or varia¬ 
tion of the fundamental character of the suit ur 
that it. is a case where one cause of action has been 
substituted for another. There is no new cause 
of action as the title remains the same and 
in any case there is no prejudice caused to the 
defendants. (Yahva Ali, J.) Bhimuou v. Prr- 
ciiavya. 227 T.C. 266=1946 M.W.N. 336=59 
L.W. 624=A.T.R. 1946 Mad. 497=(1Q46) 1 M. 
L.J. 462. 

-O. 6. R. 17 —Amendment of plaint—Suit 

for possession of temple property transferred 
witfiout. authority—Amendment asking far cancel¬ 
lation of sale—If changes cause of action. 
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A trustee of a temple filed a suit for recovery 
of possession of certain properties which he 
claimed to belong to the temple against the defen¬ 
dants to whom another trustee had purported to 
mortgage them without auhority. He also asked 
for the cancellation of the mortgage. There was 
a decree, but it was set aside on appeal and the 
case remanded for trial with liberty to the defen¬ 
dants to file additional statements and permission 
to the plaintiff to amend his plaint by adding new 
parties, if any plea of non-joinder was raised by 
the defendants. The plaintiff added as defen¬ 
dants a subsequent vendee of the same properties 
from the same trustee who originally mortgaged 
them without authority and also his lessee. At 
the hearing, the plaintiff applied to amend his 
plaint by inserting a claim for cancellation of the 
sale deed in favour of such transferee and for 
possession against him' and his lessee. On a 
contention that it should not be allowed as it had 
the effect of changing the cause of action, 

Held, that the suit was to be regarded as one 
for possession of the properties and it was proper 
that the claim should be fully decided in these 
proceedings. Under the circumstances, it would 
be most improper to refuse the amendment asked. 
(Clark, J.) Panchaksharam Pillai v. Ran- 
gaswami Pillai. 61 L.W. 328= A.I.R. 1948 
Mad. 332=1948 M.W.N. 312=(1948) 1 M.L. 
J. 337. 

-O. 6, R. 17— Amendment of plaint—Suit 

for possession on basis of sale deed—Amendment 
after limitation to convert suit into one for pos¬ 
session as usufructuary mortgagee — Permissibili¬ 
ty. 

Where a valuable right has accrued to a defen¬ 
dant, it is only in very exceptional circumstances 
that the Court may allow an amendment of the 
plaint overriding such rights, ordinarily such an 
amendment should not be allowed. 

Where, after the lapse of twelve years and 
after a suit on the cause of action had become 
barred, a party seeks to amend his plaint so as to 
convert his suit for possession on the basis of a 
sale deed into one for possession as an usufruc¬ 
tuary mortgagee, the amendment ought to be re¬ 
fused both on the ground that a new cause of 
action is sought to be substituted and that the 
defendant had already acquired a valuable right 
by limitation. (Sen, J.) Chunilal Bhogilai. 
v. Abdul Da wood. 49 Bom.L.R. 748= A. I R. 
1948 Bom. 140. 

-O. 6, R. 17 —Amendment of plaint—Suit 

under 0. 21, R. 103— Addition of new parties — 
Inclusion of claim not contemplated by R. 103. 

Ordinarily, when a suit is brought against cer¬ 
tain persons, A, B and C, for obtaining possession 
of certain lands said to be in possession of such 
persons and it is later found that another person 
D is in possession of some of the properties, it is 
necessary and proper that D should be brought 
on the record. It will however be unreasonable 
to grant such a prayer for bringing D on the 
record if at the time the prayer is made, the re¬ 
lief as against D is barred by limitation. 

It is not correct to say that because a suit has 
been brought by a party under the provisions of 
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O. 21, R. 103, C. P. Code, nothing else except 
the relief which is mentioned in R. 103 can be in¬ 
cluded in such a suit. The mere fact that the 
relief prayed for against the persons sought to be 
newly added as defendants is not of the nature 
contemplated in R. 103 does not justify the con¬ 
clusion that the nature of the suit will be altered 
substantially if they are added as parties and re¬ 
lief sought against them, or that the relief against 
them is barred by limitation on account of the 
suit not being brought within one year after the 
order was passed in favour of certain other 
persons under R. 101 of O. 21, C. P. Code. 
(Das Gupta and Guha , //.) S v ed Sekandar 
Ali v. Dh\ram Chand Seraogt. 85 C.L.J. 208= 
A.I.R. 1950 Cal. 566. 

-O. 6, R. 17— Amendment of plaint — When 

to be allowed . 

The ordinary rule is that no amendment of a 
plaint should be allowed when it would deprive 
the defendants of a valuable right which they 
have obtained by virtue of the law of limitation, 
though in very exceptional circumstances it may 
be allowed. (Amarendra Nath Sen, J.) Corpo¬ 
ration of Calcutta v. Radii a Krishna Dev. 4 

D. L.R. (Cal.) 172. 

-O. 6, R. 17— Amendment of pleadings — 

Change in the nature of the case—Prejudice to 
. the other party . 

Where the amendment sought would alter the 
nature of the original case and would cause pre¬ 
judice to the opposite party, the amendment ought 
not to be allowed. (Verma and Bind Basni Pra¬ 
sad, JJ.) Baijnath v. Ram Pyari. 1946 A.W. 
R. (H.C.) 555=1946 A.L.W. 334=A.I.R. 
1947 All. 59=231 I.C. 75. 

- O. 6, R. 17 and S. 115— Amendment 

of pleadings—Duty of Court — Revision—Power 
of High Court. 

If an amendment is necessary to decide the 
real issues between the parties, the amendment 
should be granted even though the Court may 
think that the plaintiff or the defendant who 
seeks the amendment will not be able to establish 
the facts necessary to support the amended plea 
or defence. 

If the lower Court wrongly rejects an appli¬ 
cation to amend the pleadings, the High Court 
can interfere either under S. 115, C. P. Code, 
or under its powers of superintendence under the 
new constitution. (Harries, C.J. and Sarkar , 
/.) Abdut. Rahtm Naskar v . Abdul Tarbar 
Naskar. 54 C.W.N. 445=A.I.R. 1950 Cal. 
379. 

-O. 6, R. 17— Amendment of pleadings — 

Duty of Court, when plaint is found defective — 
Request for amendment at late stage — Refusal — 
Propriety. 

If in a suit a trial Court finds that a plaint 
is defective, then it should either order amend¬ 
ment of the plaint then and there or reject it 
altogether under R. 11 (a) of O. 7, C. P. Code. 
But if it permits the suit to proceed -and tries 
it after framing issues it cannot refuse amend¬ 
ment but nevertheless dismiss it on the ground 
that it has not been amended. That would be 
contrary to the provisions of R. 17 of O. 6, C. 
P. Code, which specifically provides for amend- 
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ment at any stage of the proceedings. ( Dihle, S. 
M. and Acton, A.M.) Mohd. Raza Khan f. 
Bibi Saida Begam. 1946 R.D. 11 = 1946 A.W. 
R. (Rev.) 5. 

-O. 6, R. 17— Amendment of pleadings — 

When to be allowed. 

Where a plaintiff just seeks to remove a clerical 
error from the plaint and in no way attempts to 
set up a new case, there is no reason for dis¬ 
allowing his application for leave to amend his 
plaint. ( Atnta Charan, J.C.) Ram SwArup v. 
Mt. Nasibi. 5 D.L.R. (A.M.) 28=A.T.R. 1950 
Ajmer 32 (1 ) . 

-—0. 6, R. 17—Amendment sought ousting 

pecuniary jurisdiction of 'die Court—Proper pro¬ 
cedure. See Suits Valuation Act (VII or 
1870), S. 8. (1948) 2 M.L.J. 412. 

-O. 6, R. 17— Applicability — Scope — Ap¬ 
peal from compromise decree—Amendment seek¬ 
ing to convert into appeal from order recording 
compromise — Permissibility—Powers of Court. 

O. 6, R. 17, C. P. Code, does not specifically 
apply to appeals, but the same principle must 
apply. The effect of S. 107, C. P. Code, is 
to apply to the amendment of a memorandum of 
appeal, mutatis mutandis the provisions of the 
Code relating to the amendment of a plaint. The 
Court has no ;>ower to allow an amendment so 
as to convert an appeal against a compromise 
decree into an appeal against th6 order recording 
the compromise giving rise to the compromise 
decree. {Bennett and Beevor, fj.) Idimshaidek 
V. Hemayat Hussain. 26 Pat. 83=A.T.R. 1948 
Pat. 97. 

-O. 6, R. 17— Application for amendment 

—Applicant guilty of suppressio . veri— Applica¬ 
tion if liable to dismissal. 

Where a defendant is guilty of suppressio veri 
in making an application for amendment of his 
written statement under O. 6, R. 17, C. P. Code, 
^ . is liable to dismissal. ( Harnam 
Singh, J.) National Fire & General Insur¬ 
ance Co., Ltd. v. Mool Singh Gurdev Singh. 
52 P.L.R. 374. 

O. 6, R. 17— 'Application for amendment 
of written statement—Laches of defendant—Re¬ 
fusal of amendment—Propriety- -Falsity of the 
case in the amendment—If can be gone into at 

that stage Application if belated, when trial has 
not begun. 

Where the defendant seeking an amendment of 
the written statement is guilty of gross laches in 
not setting out the necessarv facts earlier and 
which he ought to have set out even in the original 
statement, refusal of the amendment on that 
ground would he too drastic a penalty. For such 
laches, it is enough to saddle him with costs 
which are the supreme panacea for all procedural* 
ills. I 

When a Court, has to decide whether the amend¬ 
ment, of a written statement is to be allowed 
or not, 'chat is not the stage when il can can¬ 
vass the truth ur falsity of the allegation in the 
proposed amendment and such allegations need 
not and shoud not he gone into then. 

An application for amendment of the written 
statement cannot be said to be so belated as to 
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deserve a refusal of the prayer where the trial 
of the case has not yet begun; amendments are 
allowed even in the course of first appeal and 
second appeal in deserving cases. (Pancha- 
pakesa Ayyar, J.) Dharmalin?a Chetti v. 
Krishnaswami Chetty. 1949 M.W.N. 71= 
A.I.R. 1949 Mad. 467=(1948) 2 M.L.J. 644. 
-O. 6, R. 17— Claim based on specific al¬ 
ternative titles—Amendment relying upon a third 
title—If can be allowed. 

Where the plaintiff’s case was originally based 
on two specific alternative titles, namely, (1) a 
title as ‘the adopted son of a deceased person to 
whom the suit properties admittpdlv belonged and 
(2) a title as the legatee under the will of the 
sa(d deceased person, he cannot be allowed to 
amend his plaint so as to enable him to rely upon 
a third tide, namely, title, under an earlier will 
if, for any reason, the will propounded by him is 
found to be not true. ( Rajamanttar, J.) Sfsh- 
amma v. Sesiiadri Ayyangar 60 L.W. 503= 
1947 M.W.N. 539=A.I.R. 1948 Mad. 179= 
(1947) 2 M.L.J. 183. 

-O. 6, R. 17— Discretion and duty of 

Court—Principles governing amendment. 

While under the first part of R. 17 of O. 6, 
C. P. Code, it is left to the discretion of the 
Court lo amend or not, the second part of the 
rule makes it imperative on the Court to make 
all such amendments as may be necessary for 
determining the real matter in controversy bet¬ 
ween the parties. As soon as it appears that the 
way in which a party has framed, his case will 
not lead to a decision of the real matter in con¬ 
troversy it is as much a matter of right on his 
part, as it is a duty on the part of the Court, 
to have it corrected, especially when the amend¬ 
ment does not cause any prejudice to the other 
party or substitute a totally new case for the 
original case. 39 I.A. 218; 48 I.A. 214, ref. 

( Batinerjee, J .) Jai Kissen v. Mt. Ram 
Rakhi. A.I.R. 1950 H.P. 12. 

- O. 6, R. 17— Discretion of Court — Amend¬ 
ment not introducing nnv case but only deleting 
part of case originally set up and retaining part — 

A T o question of limitation—Propriety of amend¬ 
ment. 

Where the effect, of an amendment is not to 
introduce any new cause of action, or any new 
case, hut only amounts to retention of a part of 
the case as grounded originally and deletion of 
another part, and there is no question of any bar 
of limitation, it cannot he said that the order 
allowing such an amendment is improper or ille¬ 
gal, especially when the defendant has been 
awarded costs and has accepted the same. (Pol¬ 
lock and Shevde , JJ.) K\nn\lal Damrulal 
7*. Bhagwandas. I.L.R. H948) Nag. 913= 
A.I.R. 19*49 Nag. 5=3 D.L.R. (Nag.) 94. 

-O. 6, R. 17 and S. 80 —Discretion of 

Court — Amendment of plaint — Cause of action 
specified in notice under S. 80 not affected there¬ 
by. 

If the amendment of plaint asked for would 
introduce a new cause of action not specified in 
the notice under S. 80, C. P. Code, such an 
amendment could not be allowed without serving 
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a fresh notice embodying the cause of action pro- 
posed to be introduced by the amendment. If 
however the cause of action is not affected by the 
proposed amendment and there is no reason to 
suppose that the plaintiff has acted otherwise than 
bona fide throughout, it is eminently a fit case for 
exercising the discretion in favour of allowing the 
amendment of the plaint asked for. (Bose, J .) 
SOMESWAR BaNERJI V. UNION OJ* INDIA. 85 C.L. 

J. 364. 

-O. 6, R. 17— Discretion of Court — Delay 

in applying for amendment--Effect of. 

It is a necessary condition for the exercise of 
the Court’s discretion under 0. 6, R. 17, C. P. 
Code, that the applicant should be acting in good 
faith. Where 'there is delay in applying for 
amendment, Courts are justified in inferring want 
of bona fides. (Ram Labhaya, J.C.) Beni 
Prasad v. Narayan Glass Works, Makhan- 
pur. A.I.R. 1949 Ajmer 19—4 D.L.R. (A. 

& M.) 81. 

-O. 6, R. 17— Form of relief — Amend¬ 
ment relating to — Permissibility. 

Under 0. 6, R. 17, C. P. Code, the Court 
may allow at any stage of the proceedings an 
amendment relating solely to the form of grant- j 
ing the relief to which a party is entitled upon 
the facts and circumstances previously discolsed 
and discussed. ( Gentle and Das, JJ.) Commis¬ 
sioner of the Calcutta Police v. 

Chopra. I.L.R. (1946) 2 Cal. 399=51 C.W.N. 
833. 


Hindu family firm registered under Partnership 
Act—Suit by—Plaint signed and verified by one of 
members as karta of family—Amendment of 
plaint in second appeal—Permissibility. See 
Civil Procedure Code, 0. 30, R. 1 and 0. 6, R. 
17. A.I.R. 1949 Assam 71. 


—Claim barred on date of application to amend — 
Amendment—If can be allowed. 

Although the power of a Court to amend the 
plaint in a suit should not as a rule be exercised 
where the effect is to take away from the defend¬ 
ant a legal right which accrued to him by lapse of 
time yet there are cases in which that considera¬ 
tion is out-weighed by the special circumstances of 
the case. 47 I.A. 255, referred to. ( Mukherji , 
J.) Rajendra Nath Saha v. Sree Saraswati 
Press, Ltd. 86 C.L.J. 196. 

-O. 6, R. 17 —Nature of suit changed — 

Suit to set aside compromise decree on ground of 
fraud—Amendment into or.e to set it aside on 
ground of mistake—Permissibility. 

Where the plaintiff sues to set aside a compro¬ 
mise decree on the ground of fraud, he cannot 
be permitted to amend his plaint by turning it 
into a spit for setting aside the decree on the 
ground that the compromise was one which con¬ 
tained a vital condition about which the parties 
were honestly mistaken, as the amendment would 
have the effect of transforming the entire nature 
of the suit. (Hindlcy, J.) Shibram Kairi v. 
Md. Masadar Ali. 228 I.C. 256=1947 Cal. 
(Rul.) 62=A.I.R. 1947 Cal. 17. 
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-O. 6, R. 17—Order allowing amendment 

of plaint—Revision—Competency. See C. P. Code 

(V of 1908), S. 115 and O. 6, R. 17. 1948 A.L. 

J. 136. 

-O. 6, R. 17—Order refusing amendment 

of plaint for the addition of a defendant and 
consequential amendment in the relief—Revision, if 
lies. See C. P. Code, S. 115 and O. 6, R. 17. 
1947 A.L.J. 666. 

-O. 6, R. 17—Order refusing amendment 

of pleadings—If revisable. See C. P. Code (V 

of 1908), S. 115 and O. 6, R. 17. A.I.R. 1950 
Ajmer 32 (1). 

-O. 6, R. 17 and O. 7, R. 11 —Plaint 

disclosing no cause of action—Amendment of 
plaint—Power of Court. 

O. 7, R. 11, C. P. Code, does not take away 
the Court’s power to amend a plaint when it dis¬ 
closes no cause of action. 44 C. 352 and 50 C. 
W.N. 540, diss. from; 40 C.W.N. 749 and 
A.I.R. 1937 Cal. 562. rel. on. ( Sarkar, J.) 
Ahmed Hossain v. Mst. Chembelli. 85 C.L.J. 
213. 

-O. 6, R. 17 and O. 7, R. 11 —Plaint dis¬ 
closing no cause of action—Amendment to make 
plaint disclose cause of action—^Permissibility . 

O. 6, R. 17, C. P. Code, is very wide in its 
terms and it gives power to the Court to allow an 
amendment of the plaint in order that the real 
questions in controversy between the parties 
be adjudicated upon. The rule is not 
controlled by O. 7, R. 11, C. P. Code. The 
power of the Court under O. 6, R. 17 to allow 
amendment is not in any way restricted or con¬ 
trolled by O. 7, R. 11; while it is, no doubt, 
incumbent upon the Court to reject a plaint that 
does not disclose a cause of action, i'c does not 
follow that it is not open to the Cour 1 ; to allow 
a plaint to be amended so that it should disclose 
a cause of action. The Court may prevent the 
operation of O. 7, R. 11 and may save ibe plaint 
being rejected by exercising its power under O. 
6, R. 17, and allowing the plaint to be amended. 
50 C.W.N. 540, diss.; 44 Cal. 352, dist.; 48 
I.A. 214, expl.; 48 Botp.L.R. 252, foil. ( Ch - 
agla, C.J. and Coyajee, J.) Shiavax Cambata 
v. Sunderdas Ebji. 52 Bom.L.R. 381=5 D L. 
R. (Bom.) 165=A.I.R. 1950.Bom. 343. 

-O. 6, R. 17— Power of Court — Amend¬ 
ment of plaint altering form of relief in view of 
subsequent decision of Privy Council—Grant of. 

The Court has power to grant an amendment of 
the plaint seeking alteration in the form of the 
relief to be granted, which has become necessary 
in view of a subsequent judgment of the Judicial 
Committee, when the facts constituting the cause 
of action as stated in the body of the plaint re¬ 
main unaffected. (Bose, J.) Someswar Baner- 
ji v. Union of India. 85 C.L.J. 364. 

-O. 6, R. 17— Powers of Court to allow 

amendment of written statement in appeal — Cir¬ 
cumstances . 

A written statement or plaint could be amended 
at any stage, if there are sufficient grounds shown 
for that purpose. 

During the pendency of an appeal against a 
decree obtained by a widow for maintenance from 
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out of the properties of her father in the hands 
of his heir, the latter applied for amendment of 
the written statement filed in the suit, raising a 
defence to the effect that the widow having be¬ 
come unchaste forfeited her rights to maintenance 
decreed in her favour. On the appellate Court 
refusing to allow the amendment, in revision, 

Held : Since the question raised in the appli¬ 
cation for amendment is an important legal ques¬ 
tion and can be agitated in separate proceedings 
notwithstanding the result of the appeal, it will 
meet the ends of justice and also avoid multi¬ 
plicity of proceedings if the petition for amend¬ 
ment of the written statement is granted. ( Bashccr 
Ahmed Sayeed , J .) Rajammal v. Kannammal. 

63 L.W. 3Q2=A.I.R. 1950 Mad. 695=(1950) 1 
M.L.J. 805. 

-O. 6, R . 17— “Questions in controversy 

between the parties”—Meaning of. 

The questions in controversy between the parties 
within the meaning of O. 6, R. 17, C. P. Code, 
are such questions which are in controversy bet¬ 
ween the parties at the time when they join issue, 
that is, when the defendant puts in his written 
statement. They do not include any questions 
which the parties neither wish nor intend to 
dispute till that stage, but which at a later stage 
in the proceedings parties may wish to raise 
because they have changed their mind or because 
something has happened after the filing of the 
written statement which makes it profitable or 
necessary for them to put forward. 16 Luck. 65, 
foil. {Rftm Labhaya, J. C.) Beni Pershad v. 
Narayan Glass Works, Makhan’pur. 4 D.L. 
R. (A. Sc M.) 81=A.I.R. 1949 Ajmer 19. 

-O. 6, R. 17— Scope — Discretion and duty 

of Court—Principles governing amendment . 

While under the part of R. 17 of CL 6, C. P. 
Cod'', it is left to the discretion of the Court to 
amend *>r not, the second part of the rule makes 
it imperative on the Court to make all such 
amendments as may be necessary for determining 
the real matter in controversy between the parties. 
As soon as it appears that ihe wav in winch a 
party has framed his case will not lead to a deci¬ 
sion of the real matter in controvert/ it is as much 
a matter of right on his part, as it is a duty on 
the part of the Court, to have it corrected, especi¬ 
ally when the amendment does not cause any pre¬ 
judice to the other party or substitute a totally 
new case for the original case. 39 LA. 218; 48 
I.A. 214, ref. ( Bannerjee, J.) Jai Kissen v. 
Mt. Ram Rakttt. A.I.R. 1950 II.P. 12. 

-O. 6, R. 17— Scope—Suit for partition 

based on invalidity of prior partition and for ac¬ 
counts—Amendment in appeal confining eiaim 
only to accounts on basis of -validity of prior 
partition — If open. 

A suit for partition after avoiding a prior parti¬ 
tion, and for accounts, cannot by amendment be 
converted into one purely for accounts, based on 
the recognition of the validity of the prior parti¬ 
tion which was challenged on the original plaint. 
(Achhru Ram and Khosla, Jf ) Chiranji Lal 
v. Ram Kanwar. 2 D.L.R. 811=A.I.R. 1948 
E. P. 26. 
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-O. 7, R. 2— Accounts—Suit for—What is 

—Form and essentials of. 

A suit for an account is a special form of suit. 

A suit docs not necessarily become a suit for 
accounts because the plaint asks for an 
account. The plaint must show that the defen¬ 
dant is an accounting party, i.e., under an obli¬ 
gation to render accounts tu the plaintiff. There 
must be something more than a mere relationship 
of debtor and creditor. The defendant, must 
stand in some other relation to the plaintiff, such 
as that of agent, or bailee, or receiver, or trustee 
or partner or mortgagee. The mere fact that, 
in ascertaining the sum due to the plaintiff, it 
would be necessary to investigate accounts, does 
not alter the nature of the suit. ( Sen and 
Lokur, JJ.) Kanhayalal Supduahai Hir- 
lal Deoram. I.L.R. (1947) Bom. 102—48 Bom. 
L.R. 795=A.I.R. 1947 Bom. 255. 

-O. 7, R. 2— Applicability — Future mesne 

profits. 

R. 2 of O. 7, C. P. Code, has no application 
to future mesne profits; consequently no ques¬ 
tion of putting a separate valuation upon that 
relief can arise. ( Kaul and Wolford, JJ.) Chan- 
drani Mst. v. Babu Singh. 1945 A.L.W. 
(C.C.) 363=1945 O.A. (C.C.) 262=1945 A. 
W.R. (C.C.) 262=1945 O.W.N. (C.C.) 398 
=A.I.R. 1946 Oudh 59. 

-O. 7, R. 3 and O. 20, R. 9—Immovable 

I roperty—Discrepancy between two descriptions— 
Leading description should prevail. | Sec Q.D. 

1941-1945, Vol. I, Col. 1076.] Munderlal Sahu 
v. Jiwan Ram. 18 R.P. 175. 

-O. 7, R. 3— Scope — Suit for declaration 

of title and possession of lands—Description of 
lands—Duty of plaintiff — Decree—Description of 
property in decree — Particulars—Plaint and de¬ 
cree not in conformity with law — Effect. 

It is obvious that in a suit for declaration of 
title and recovery of possession of immovable pro¬ 
perty, two things have to be found—namely, title 
and possession. If the plaintiff proves a subsisting 
title, he is entitled to a decree for possession to 
the extent of the area from which he has been 
dispossessed. Unless the plaintiff indicates the iden¬ 
tity of the property claimed by him either by 
means of boundaries or by means of a map as 
required by O. 7, R, 3, C. P. Code, it would 
be difficult for the Court to find whether the 
plaintiff has title to the property claimed and 
whether any encroachment or dispossession has 
been made by the defendants. The decree in 
such a suit has, as laid down in O. 20, R. 9, 
C. P. Code, to contain a description of the pro¬ 
perty sufficient to identify the same. Unless the 
identity of the property (land), is known, it 
would be impossible for the Court to pass a decree 
capable of execution. It would also cause P re " 
judice to the defendant, as it would be difficult 
for him to show (when they are able to show) 
that the plaintiff has no title to the land in dis¬ 
pute, unless the identity of the land claimed in the 
suit is known. (Das, /.) Chutahru Bhagat 
Hialal Sah. A.T.R. 1950 Pat. 306. 

-O. 7, Rr. 6 and 11— Scope and effect of— 

Ground of exemption from limitation to be sped - 
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ally pleaded or it should he apparent on the face J 

of the record. j £ 

Whether but for some ground of exemption irom t 

the law of limitation a suit would prima facie .be * 

barred by limitation it is necessary for the plain- c 

tiff to show in the plaint such ground of exemp- v 

tion and in the absence of such showing, the plaint “ 

is liable to be rejected under R. 11 of 0. 7. Where J 

the exemption is not specially pleaded, it would be j J 

enough if the ground of exemption sought is 

apparent on the face of the record. {Wolford, 1 

J ) Mangli v. Gaya Prasad. 22 Luck. 299=231 

IX. 27=1947 O.A. (C.C.) 154=1947 O.W.N. j 

162=A.I.R. 1947 Oudh 235. j 

__0. 7, R. 7—Applicability—Purchaser 

from proprietor of estate technically in possession j 
and bona fide believing to be in possession-Suit j 
by against purchaser at revenue sale for arrears: 
under certificate taken against original proprietor , 
for declaration that his rights were not affected 
by the sale and for injunction against certificate 
purchaser—Decree for possession—If can be given. 
See Bengal Public Demands Recovery Act, 

Ss. 45 and 46. A.I.R. 1950 Pat. 89. 

_O. 7, R. 7— Discretion of Court — Relief 

on basis of claim not made in plaint—Grant of — 
Suit for ejectment of tenant—Relationship of 
landlord and tenant not proved—Decree on title 
—Grant of—Permissibility. 

A plaintiff suing to eject an ex-tenant and 
failing to establish the relationship of landlord 
and tenant, cannot ordinarily be given a decree 
for ejectment on the basis of title. But if the 
question of title has been raised in the trial of 
the suit and has been investigated, the parties 
knowing it and adducing evidence on the point 
and the Court is in a position to give the relief 
asked for on the basis of his title, such relief 
may and ought to be given. There is no reason 
why in such a case the plaintiff should be driven 
to file another suit in order to get this relief, 
provided that he has done nothing to disqualify 
him from receiving this equitable relief, e.g., by 
coming to Court with a false story. This is, 
however, an equitable relief which is entirely 
within the discretion of the Court. Under O. 7, 
R. 7, Civil Procedure Code, where the question 
of title, though raised, has not been fairly tried 
between the parties and there is no sufficient evi¬ 
dence, the plaintiff is not entitled to ask the 
Court in its discretion to grant him relief on 

title. 

Per Shearer, J— A plaintiff, seeking to reco¬ 
ver possession of land from the defendant, on the 
footing that he is his tenant and his tenancy has 
been determined, cannot ordinarily be entitled to 
a decree on the footing that the defendant is not 
a tenant, but a trespasser. If there is evidence 
to show that the defendant is the latter and not 
the former, it must have been let in wrongly or 
by accident, where the Court is unable to say, on 
the evidence, whether the defendant is a tenant or 
' a licensee but is able to say definitely, that if he 
is not the one he is the other the position is .quite 
different, and there is no difficulty in passing a 

decree. 25 All. 256 (F.B.); 25 All. 498 (F. 
B.); (1901) A.W.N. 188; 57 Cal. 349; 7 C.L. 


C. P. CODE (1908), O. 7, R. 10. 

T. 44 (P.C.); 32 C.W.N. 1113; A.I.R. 1934 
Pat. 184; A.I.R. 1936 Pat. 147; A.I.R. 1942 
Pat. 379; A.I.R. 1946 Pat. 103; 2 P.L.J. 69; 

21 IX. 560, considered and examined. ( Shearer 
end Reuben, JJ.) Mahomed Mian v. Jugesh- 
war. 27 Pat. 554. 

_O. 7, R. 7—Powers of Court under. See 

U. P. Tenancy Act, S. 192 (1) (a) and (b). 
1946 R.D. 11. 

_ O. 7, R. 7— Suit for possession — Prayer 

for other reliefs—How may be construed. 

In a suit for possession, a prayer for other 
reliefs can only be construed to mean reliefs 
ancillary to the main claim for possession. A 
suit for possession on behalf of A in whom alone 
the title is said to reside cannot be turned into a 
1 suit for other reliefs which are to benefit B t 
1 C & D in a totally different capacity. (Bose, I.) 

: Kisan Bhagwan v. Shree Maroti Saunsthan. 

I I.L.R. (1947) Nag. 819=1947 N.L.J. 527=A.I. 

R. 1947 Nag. 233. 

-O. 7, R. 10— Applicability—Election 

petition—C. P. and Berar Municipalities Act, 

S. 20 -A (2). 

Though O. 7, R. 10, C. P. Code, does not in 
terms apply to an election petition, that rule has 
to be read with S. 141, C. P. Code. Where a 
Court finds that it has no jurisdiction to deal with 
an election petition presented under S. 20-A (2) 
of the C. P. and Berar Municipalities Act, the 
order should be not one of dismissal but of re¬ 
turning the petition for presentation to the Judge 
having jurisdiction to deal with the matter. 44 

A. 686 and 6 P. 358, referred to. ( Kaushalen - 
dra Rao, J.) Purshottam Vithal v. G. V. 
i Pandit. 1950 N.L.J. 520=A.I.R. 1950 Nag. 

: 212 . 

: -O. 7, R. 10—Costs—Order returning 

plaint—Order providing for costs—Jurisdiction to 

1 make. See C. P. Code, S. 35. 1946 M.W.N. 

1 74 (2). 

* - O. 7, R. 10— Powers under — If can be 

f exercised by appellate Court directly without sen - 
^ ding file to trial Court. 

R. 10 of O. 7, C.P.Code, does not restrict 
f the powers of the appellate Court to pass orders 
’ which the trial Court is competent to pass, namely, 
j the actual return of the plaint to the plaintiff or 
his counsel for presentation to the proper Court 
after the decision of the appeal and without his 
e having to wait for the return of the file to the 
n trial Court. ( Ghulam Pfasan, J.) Ram Adhin v. 
Gulzari Singh. 21 Luck. 350=222 I.C. 355= 
1946 Oudh (Rul.) 67=1946 A.L.W. 24=1946 O. 
e W.N. 24=1946 A.W.R. (C.C.) 10=1946 O.A. 
s (C.C.) 10=A.I.R. 1946 Oudh 116. 

o 

-O. 7, R. 10 —Rrtum of Plaint far pre- 

;e sentatioyi to proper Court—Cancellation of stamp 
—Presentation to proper Court—Duty of that 
)r Court to give credit for fee levied . 
in Where a Court after receiving a plaint and can- 
)r celling the stamp affixed thereto returns the plaint 
ie for presentation to the proper .Court, under O. 7, 
te R. 10 of the Code, the latter Court to which the 
a plaint is presented is bound to give credit for 
i*. the fee already levied by the former Court. But it 
is necessary that the plaint returned for presenta- 
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C. P. CODE (1908), O. 7, R. 10. 

tion and the plaint as presented to the. proper 
Court must be substantially, if not verbatim ct 
literatim , the same. ( Raghava Rao, J .) Sara- 
BHAMMA V. VeKRANNA. 1949 M.W.N. 703=4 

D. L.R. (Mad.) 253=A.I.R. 1950 Mad. 57= 
(1949) 2 M.L.J. 159. 

-O. 7, R. 10—Scope—Suit, when insti¬ 
tuted—Return of plaint for presentation to proper 
Court—Presentation in proper Court—Date of 
institution—Suit instituted in second Court, if 
continuation of suit in Court which returned 
flaint. See C. P. Code, S. 15, O. 7, R. 10 and 
O. 23, R. 3. A.I.R. 1950 Pat. 473. 

-O. 7, R . 11— Applicability — Appeals. 

Quaere : Whether O. 7, R. 11, C. P. Code, ap¬ 
plies to suits only or applies to appeals also. 
(Nagarkar, J .C .) Dharam Chand v. Bahadur 
Mal. 4 D.L.R. (A. & M.) 21=A.I.R. 1949 
Ajmer 46. 

-O. 7, R. 11— Applicability — Appeals. 

The provisions of O. 7, R. 11, C.P. Code, do 
not apply to memoranda of appeals. ( Abdul 
Rashid, A.C.J. and Khosla , J.) Balwant Singh 
v. Jagjit Singh. 227 I.C. 95=48 P.L.R. 393= 
A.I.R. 1947 Lab. 210=1946 Lah. (Rul.) 521. 

-O. 7, R. 11—Dismissal of entire suit for 

non-payment of deficit court-fee when plaintiff 
abandons part of his claim—Legality. See C.P. 
Code, O. 23, R. 1 and O. 7, R. 11. (1945) 2 
M.L.J. 473. 

-O. 7, R. 11—Scope—If controls or 

restricts O. 6, R. 17. See C. P. Code, O. 6 , 
R. 17. 52 Bom.L.R. 381. 

-O. 7, R. 11—Scope—If overridden by S. 

149. See C. P. Code, S. 149 and O. 7, R. 11. 
1949 D.L.R. (Nag.) 15. 

-O. 7, R. 11—Scope—Non-payment of de¬ 
ficit court-fee—Order rejecting plaint—Remedy of 
party—Application for restoration—Competency— 
Inherent power of Court to restore— S. 151. See 

C. P. Code, S. 151. 29 P.L.T. 354. 

-O. 7, R. 11— Scope — Plaint found to be 

under-valued—Procedure to be followed — Rejec¬ 
tion of plaint straightaway—If justified. 

Where a Judge finds that a plaint has not b.-*en 
properly valued, he should, in accordance with the 
provisions of R. 11 of O. 7, C. P. Code, direct 
the plaintiff to value it properly ami only after his 
failure to do so, reject the plaint. Where the 
suit is dismissed because the plaint is under-valued, 
the procedure is not justified and cannot be 
sustained. (Govinda Men on and Baslteer Ahmed 
Saveed , JJ.) Srtramuj.u Chetttar ?». Rata 
Chettiar. 1950 M.W.N. 120 (1)=63 L.W. 
161= (1950) 1 M.L.J. 180. 

-O. 7, R . 11 (a)— Cause of action — Date 

' of accrual wrongly stated in plaint •Effect of. 
The cause of action consists of the whole 
bundle of facts which the plaint sets out as 
supporting the plaintiff’s right of suit. It does 
not consist of a sentence in the plaint or a pleading 
setting out the date on which it arises. The date 
which the plaintiff gives of the accrual of the 
cause of action is an inference which the plaintiff 
draws from the facts set ->ut in the plaint. It, 
. is an inference of law, and a wrong inference is 
not sufficient "to non-suit the plaintiff when all the 


C. P. CODE (1908), O. 7, R. 12. 

facts on which the relief is grounded nave been 
fully and accurately set out. (Bose, J.) Sita- 

ram Binoraban v. G. I. P. Ry. I.L.R. (1947) 
Nag. 726=1947 N.L.J. 540=A.I.R. 1947 Nag. 
224. 

-O. 7, R. 11 (a) — Plaint disclosing no 

cause of action against some defendants — Proce¬ 
dure. 

Under O. 7, R. 11 (n), C. P. Code, a plaint 
which discloses a cause of action against certain 
defendants and none against the rest cannot be 
rejected. The only feasible course in such a 
case is to discharge the defendants against whom 
no cause of action is disclosed, and have their 
names struck off from the plaint. (Bose and 
Sen,JJ.) Shankarrao v. Shambihari. I.L.R, 
(1949) Nag. 560=5 D.L.R. (Nag.) 6. 

-O. 7, R. 11 (a)— Plaint not disclosing 

cause of action — Amendment—Power of Court 
to allow. 

Under O. 7, R. 11, C.P. Code, the Court has 
no option but to reject a plaint which does not 
disclose a cause of action, and it has no jurisdic¬ 
tion to allow an amendment. (Gentle, /.) Sai- 
lesh Nath v. T. Chaudhtjri. I.L.R. (1947) 

1 Cal. 478=50 C.W.N. 540. 

--——O. 7, R. 11 (c) and S. 2 (2)—Order 
dismissing suit for non-payment of required court - 
fee — Appeal — Revision . 

Under O. 7, R. 11 (c), C. P. Code, the 
power to reject a plaint may be exercised at any 
stage of a pending suit when the Court applies 
its mind to the question of proper valuation. 
An order dismissing a suit, for non-payment of 
required court-fce after the suit has been tried to 
completion, amounts to a rejection of the plaint 
as provided in O. 7, R. 11 (c) and is a deer* 
within the definition of S. 2 (2), C. P. Code, 
from which an appeal would lie. As such an 
order is appealable, an application for revision is 
not tenable. 1935 Cal. 157 and 58 M. 1051, 
referred to. I.L.R. (1941) M. 954 (F.B.) 
and 36 A. 350,-Dist. (Sarwate, J.) Shamrao 
v. Amolak Chimniram. T.L.R. (1949) Nag. 
391= A.I.R. 1949 Nag. 373=4 D.L.R. (Nag.) 
110=1949 N.L.J. 229. 

-O. 7, R. 12— Deficit court-fee—Failure to 

pay within time allowed—Plaint, if automatically 
rejected—Setting aside order rejecting application 
for extension of time for paying court- fee —Cofwe- 
(jucntial order rejecting plaint if also automatically 
set aside—Separate appeal—If essential. 

The respondent filed a suit on the last day of 
limitation with a nominal court-fee, with an appli¬ 
cation for time to pay additional court-fee which 
was granted. On the day before the extended 
period elapsed tlie respondent, filed another appli¬ 
cation for further time which was dismissed on the 
following day, the 25th January, 1945. The 
plaint, however, remained on the until the 30th 
January, 1 () 45, when the judge passed an order: 
application for extension of time uns rejected 
i'n 25//? January, 1015. Hence plaint is deemed 
rejected as on 25th January, WSJ' Before this 
order was passed two applications, one for re¬ 
viewing the order of 25th January, 1945, and the 
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•other, to extend time were filed. The judge con¬ 
sidered that there was sufficient cause for leview 
and passed an order enlarging the time for pay¬ 
ment of court-fee. On appeal, 

Held, O. 7, R. 12, C. P. Code, requires the 
Court to pass an order when it rejects the plaint 
giving reasons for doing so. That order was not 
passed until the 30th January, 1945, so that when 
money was tendered and application made on the 
29th, the plaint was still in Court with regard 
to wliich an application for extension 
of time could be made. The plaint did not be¬ 
come automatically rejected on 25th January, 1945, 
on the failure to pay the court-fee within time. 
Since an order had been passed on the review appli¬ 
cation setting aside the order of 25th January, 
1945, rej ecting the application to extend the 
time, it would follow that the consequential order 
of 30th January, 1945, rejecting the plaint would 
be automatically se'c aside and it is not incum¬ 
bent on the plaintiff to file an appeal against 
the order -rejecting his plaint. ( Horwill and 
Shahabuddin, JJ.) Kumarawamiah v. Krishna 
Reddi. I.L.R. (1947) Mad. 220=230 I.C. 15= 
1947 Mad. (Rul.) 170=A.I.R. 1947 Mad. 84= 
59 L.W. 460=1946 M.W.N. 575=(1946) 2 M. 
L.J. 190. 


-- m O • 8 —Additional written statement—Plea 

inconsistent with pleas in the original written 
statement—If can be allowed. 

The plea in a proposed additional written state¬ 
ment was that the defendant’s father was a 
partner with the plaintiff, whereas in the original 
written statement it was that the defend¬ 
ant himself was the partner of the plaintiff. On 
a question whether the amendment should be 
allowed, 

Heldl, such a plea can be allowed even if it is 
inconsistent with the original plea as if both the 
pleas had been put forward in the original writ¬ 
ten statement that would have been legallv per¬ 
missible and the Court would have been called 
upon to 'investigate them. All that the Court 
has to consider is whether it is expedient to per¬ 
mit the raising of the plea at the particular stage. 
(Kajagopalan, /.) Mahomed Ibrahim Maricar 
v. Ahmed Maricar. 1948* M.W.N. 830 ( 3 ) = 

A-I-R. 1949 Mad. 541=61 L.W. 836=(194S) 2 
M.L.J. 576. 


— O. 8 —Written statement — Amendment— 
Discussion and finding against the allegations in 
the amendment sought before it is allowed— 
Refusal on the basis of such finding—.Propriety . 

An intended amendment of a written statement 
should not be discussed and found against even 
before it is allowed to be incorporated, and issues 
1 lamed thereon and evidence and arguments 
adduced on it. A refusal to allow an amendment 
straightaway on a finding against the allegations 
m the amendment sought for on merits is not 

5 r ? Pe j* ^ here are Iaches on th€ P art of the 

defendant, it is a case for allowing amendment on 
terms, for costs are the supreme panacea for all 

procedural ills. ( Panchapakesa Ayyar, J.) 

KJhshna Rao v. Sri Gangadareswarar Temple. 

w xr’W. 119=A.I.R. 1949 Mad. 433=1949 M. 
W.N. 70= (1949) 1 M.L.J. 64. 
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C. P. CODE (1908), O. 8, R. 3. 

-O. 8 , R. 1— Substitution in toto of one 

written statement for mother already filed —- 
Power of Court. 

There is no provision in the C. P. Code to 
enable the Court to permit the substitution in' 
toto of one written statement for another al¬ 
ready filed. A Court has no jurisdiction to pass 
an order directing such substitution. ( Krishna - 
szvami Nayudu, J.) Narayanapfa v. Surya- 
narayana. 62 L.W. 647=1949 M.W.N. 653= A. 
I.R. 1950 Mad. 46= (1949) 2 M.L.J. 422. 

-O. 8 , R. 3— Compliance with. 

A mere statement that a particular para, of 
the plaint is not admitted is not a proper com¬ 
pliance with the rules of pleading contained in 
R. 3 of O. 8 , C. P. Code. The allegations of 
fact must be specifically dealt with. (Seth, J.) 
Ganga Prasad v. Prem Kumar. 1948 A.L.W. 
274=A.I.R. 1949 All. 173=1948 O.W.N. 279. 

- 0. 8 , Rr. 3 and 5— Plaint alleging series 

of facts in one sentence—Duty of defendant to 
deal separately with each. 

Though it would he correct to use the word 
“and” in the plaint when setting out a series of 
facts, the defendant must if he intends to deny 
each of these facts, either break the sentence up 
into a series of sentences and deal separately with 
each or use the word “or” instead of “and”. 
(Bose and Hidayatullah, JJ.) Govindram v , 
Gulabrao. I.L.R. (1949) Nag. 478=A.I.R. 
1949 Nag. 394=4 D.L.R. (Nag.) 94=1949 N. 
L.J. 189. 

—- O. 8 , Rr. 3 and 5— Scope and effect of — 
Allegation in plaint of payment of interest on 
debt Absence of specific denial in zvritten state¬ 
ment — Effect—Admission of payment. 

Where a specific allegation in the plaint that 
a certain. amount was paid towards the interest 
on the suit debt, and the defendant does not speci¬ 
fically deny that allegation, and further pleads 
that certain amounts were paid to the plaintiff, 
it must be taken that the defendant has admitted 
the allegation of payment of interest. A mere 
general denial of the allegations in the plaint and 
a . ^? ar ^ statement that the claim is barred by 
limitation cannot be taken to be a specific denial 
of the payment of interest alleged in the plaint. 
(Meredith and Ray , JJ.) Bichttrananda Saiiu 
v. Mir Mahebub Ali. 12 Cut.L.T. 80=228 I 
C. 231=A.I.R. 1947 Pat. 275=13 B.R. 161= 
1947 Pat. (Rul.) 90. . 

_ 0. 8 ,. Rr. 3 and 5 — Suit on hatchithas — 

Plaint alleging that certain sum was paid by 

defendant tozvards interest—Allegation in zvritten 
statement that statement of account attached 
to plamt is untrue—Whether amounts to specific 
denial—Limitation Act, S. 20. 

Where in a suit for a sum of money payable 
bv the defendant to the plaintiff on. two hatchithas 
the plaintiff attaches a statement of accounts to 
the plaint and alleges that for the purpose of 

lun from a certain date on 
which a certain payment was made by the defen- 
dant towards interest, the allegation in the plaint 
that the sum was paid towards interest is suffi¬ 
ciently specific to call for a special denial if the 
defendant wishes to raise any issue of fact there- 
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on. A mere allegation in 'the written statement 
of the defendant that the statement of account 
attached to the plaint is untrue, while it may 
operate as a denial of the alleged payment, cannot [ 
possibly operate as an alternative plea that, if 
the payment was made, it was not made towards 
interest as alleged in the plaint. Nor does the 
allegation that “the application of S. 20, Limi¬ 
tation Act, is incorrect” operate as any such de¬ 
nial. That allegation merely means that even 
if the facts alleged in the plaint are true, the 
suggested application thereto of the Limitation 
Act is incorrect. ( Bennett and Bccvor, JJ.) 
Shyamlal Marwari v. Mirtunjay -Manual. 
A.I.R. 1947 Pat. 446. 

- O. 8, R. 5— Scope and applicability—Case 

in which no written statement is filed—If covered 

by R. 5. 

R. 5 of O. 8 , C. P. Code, relates only to 
cases in which a written statement is filed but 
certain allegations made in the plaint are not 
denied specifically or by necessary implication. 
That rule does not cover a case in which no 
written statement has been filed at all. {Lai, J. 
M. /.) Mathuri v. Chhancoo. 1948 A.W.R. 
(Rev.) 200=1948 R.D. 347 (1). 

-O. 8 , R. 5, Proviso— Scope — Use of to 

support plea of limitation—If justified. 

The proviso to O. 8 , R. 5, C. P. Code, 
should not generally be used to support the plea 
of limitation; such a plea is one which the Court 
never regards with favour, though they may have 
to give effect to it under the law of limitation. 
There are no equities in favour of a party who 
pleads limitation. {Meredith and Ray, JJ.) 
Bichitrananda Sahu v. Mir Mahebub Ali. 
12 Cut.L.T. 80=228 I.C. 231=A.I.R. 1947 
Pat. 275=13 B.R. 161=1947 Pat. (Rul.) 90. 

-O. 8 , R. 6 — Counter-claim—Nature and 

essence of. 

The essence of a counter-claim is that the de¬ 
fendant should have a cause of action against the 
plaintiff and the counter-claim is in the nature 
of a cross action; and not merely a defence to the 
plaintiff’s claim. It must be of such a nature 
that the Court would have jurisdiction to entcr- 


C. P. CODE (1908), O. 8 , R. 9. 

-O 8 , R. 6 —Set off—Claims arising out of 

the same transaction—Counter-claim made after 
limitation period—Sustainability in case between, 
vendor and vendee, ^ee Provincial Insolvency 

Act (V of 1920), Ss. 54 and 37. U943) 1 M. 
L.J. 290. 

-O. 8 , R. 6 — Suit for arrears of cess— 

Plea by defendant of over-payment of large sum 
—Framing of such plea—Proper mode. 

If in a suit for arrears of cess in respect of a 
putni tenure for a certain period, the defendant 
pleads over-payment of a large sum as cess, the 
plea cannot be framed as a plea of payment in 
the written statement. A plea of such character 
is not a plea of payment, truly so-called, because 
no payment was made towards cess for the period 
in suit. The amounts had by the plaintiff from 
the defendant constitute an antecedent debt 
which could only be pleaded as a set-off. _ A 
written statement pleading set-off must be fram¬ 
ed in an appropriate manner and must bear the 
necessary court-fees. Otherwise no credit can 
be given to the defendant in the suit for the 
over-payment made by him nor can it be held 
that the cess for the period in suit was not in 
arrear. {Chakravartti and Ellis, JJ.) Djiarf.ndra. 
Krishna Mukherjei-: v. Banwarilal Roy. 83 
C.L.J. 229. 

-O. 8 . R. 6 — Suit for pre-emption—-Defen¬ 
dants pleading having spent monies on improve¬ 
ments and praying that suit should be decreed only 
on plaintiff paying these animnts—Claim if a coun¬ 
ter-claim . 

Where in a suit lor pre-emption the defendants 
plead that they had spent monies on improvements 
and pray that the plaintiff should be directed to 
pay such sums before ob.aining a decree, the claim 
cannot he said to he a counter-claim. It can only 
he put forward as a defence to the suit and a sepa¬ 
rate action could not he maintained on -the basis 
of such a claim. (Malik, C.J. and Dcsai, J .) 

1 Abdul Majid v. Abbul Rashed. 1949 A.L.L 
510=A.I.R. 1950 All. 201=1919 A.W.R. 547. 


-O. 8 , R. 9 —Amendment of plaint—Duty 

of Court to permit defendant to file additional 
written statement. 


tain it as a separate action. 1909 A.I*. 597- 1914 

A.C. 510; 22 Q.B.D. 543, Rel. on. {Malik, 

C.J. and Dcsai, J . ) Abdul Majid y, \ddul 

Rashid. 1949 A.L.J. 510=A.I.R. 1950 All. 
201 = 1949 A.W.R. 547. 

•— 7 -O. 8 , R . 6 ( 2 )— Counter-claim — Separate 

suit number — Propriety. 

Though counter-claims and set-offs can be made 
in many forms of suits that does not mean that 
they should be given separate suit numbers. 
{Davies.) Madan Lal v. Paiiudan Hira Lal. 
1946 A.M.L.J. 24. 

- O. 8 , R. 6 — Joint and separate debts — 

Whether can be set off. 

One of the requisites of a set-off given in O. 
8 , R. 6 , C. P. Code, is that the parties must 
fill the same character in both cases. Therefore, 
joint and separate debts cannot he set-off against 
each other. {Base, J.) Kaimlnathc Baldeo v. 
Ramnihalsao. I.L.R. (1948) Nag. 780=A.I. 
R. 1949 Nag. 193=1948 N.LJ. 360. 


O. 8 , R. 9, Civil procedure Code, enables the 
Court to require a written statement from any 
of the parties at any time. After the plaint 
has been amended and new pleadings have been 
brought on the record, it is the duty of the Court 
to give the defendant an opportunity to file an 
i additional written statement. {Panigrahi and 
Narasimhan, JJ.) Chandra Kishore Das v. 
Babulal Acarwala. I.L.R. (1949) Cut. 105= 
A.I.R. 1949 Orissa 77. 

-O. 8 , R. 9 —Effect of—Some defendants 

declared ex parte —Written statements filed by 
contesting defendants and issues framed — Appli¬ 
cation by ex parte defendants to set aside ex parte 
order—Dismissal —Ex parte defendants if entitled 
thereafter to file written statements as of right. 

After some of the defendants had been de¬ 
clared ex parte the contesting defendants filed 
! their statements and issues were framed. There¬ 
after the ex parte defendants applied to set aside 
: the order declaring them cx parte but it was 
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dismissed. Then they sought to file a written 
statement. On a question whether they could 
claim to file the written statement as of right, 

Held, that since the stage for the filing of 
written statements and the framing of issues had 
been passed, no fresh written statement could be 
filed as of right according to the provisions of 
O. 8 , R. 9. The Court may grant them permis¬ 
sion by way of indulgence; otherwise they have 
no such right. 49 M.L.J. 273; (1939) 1 M L. 
J. 64, considered and applied. (Herzvill and 
Govinda Menon, JJ.) Makku Naicker v. Aga- 
thiappa Goundar. T.L.R. (1949) Mad. 804= 
4 D.L.R. (Mad.) 177=A.I.R. 1949 Mad. 622 
=1£49 M.W.N. 67 ( 2)=62 L.W. 118=(1949) 
1 M.L.J. 147. 

■ — O. 8 , R. 10—Applicability—Failure to the 
writted statement as required by R. 1—Order 
under R. 10—Legality. [See Q.D. 1941-1945, 
Vol. I, Col. 1086.] Nagaratnam Pillai v. 
Kamalathamma. I.L.R. (1945) Mad. 866 . 

-O. 9, R. 2— Failure of plaintiff to serve 

summonses on some of defendants—Dismissal of 
entire suit—Jurisdiction of Court. 

Under O. 9, R. 2, C. P. Code, a Court has 
no jurisdiction to dismiss a suit in its entirety, 
that is, as against all the defendants, because 
of the failure of the plaintiff to take appropriate 
steps to have one or some of the defendants 
served with the summonses of the suit. A.I.R. 
1920 Pat. 820; A.I.R. 1921 Pat. 422; A.I.R. 
1937 Oudh 502 and 2 A. 318, foil.; 5 Bom.H.C. 
R. 118, not foil. (Mudholkar , /.) Krishna- 
rao Bapurao v. Wamanrao. 1950 N.L.T. 431 
=A.I.R. 1950 Nag. 188=5 D.L.R. (Nag.) 
193. 

-O. 9, Rr. 3, 4, 8 and 9— Applicability — 

Suit dismissed for default — Plaintiff's application 
for time rejected—Both plaintiff and defendant 
absent—Order rejecting . application for restora¬ 
tion — Appeal—“A ppearance”—Meaning of—Filing 
of pleading—If constitutes. . 

Where the plaintiff’s petition for time was re¬ 
jected, there being no one on his behalf to move it 
before Court, and the defendant was also absent 
on call, an order dismissing the suit for default 
falls within O. 9, R. 3 and not within O. 9, R. 8 , 
C. P. Code. An application made by the plain¬ 
tiff in such a case for setting aside the dismissal 
must be treated as on^ under O. 9, R. 4 and not 
under O. 9, R. 9, C. P. Code, and the mere fact 
that the Court thought fit to make an order for 
service of notice on the defendant cannot convert 
the application into one under O. 9, R. 9, C. P. 
Code. An order rejecting that application is 
therefore not appealable. 

What R. 3 or R. 8 of O. 9, C. P. Code, re¬ 
quires is appearance of the party when the suit is 
called on for hearing, not appearance in the suit 
itself. A party may be said to have appeared in 
the suit if he has filed a plaint or written state¬ 
ment, but that does not mean that he will be 
deemed to have been present when the suit is 
called on for hearing, if he is not actually present 
in Court or by a pleader instructed to answer all 
material questions about the case. (Biswas and 
Blank, JJ,) Abinash Chandra Ray v. Surjya 

Narayan Shaha. I.L.R. (1948) 1 Cal. 141. 


C. P. CODE (1908), 6 . 9, R. 5. 

-O. 9, R. 3—“ Hearing ” —Meaning of — 

Date fixed for awaiting return of file from High 
Court. 

By the expression “hearing” in O. 9, R. 3, 
C. P. Code, is meant a hearing at which the 
Judge would be either taking evidence or hearing 
arguments or would have to consider questions 
relating to the determination of the suit which 
would enable him finally to come to an adjudi¬ 
cation about it, and interlocutory matters which 
involve decisions merely as to the future conduct 
of the suit are not included within the term. A 
date fixed for awaiting the return of the file of 
the case from the High Court is not a hearing 
within the meaning of O. 9, R. 3, C. P. Code 
and an order dismissing the suit for default of 
appearance on that date i=, therefore, without 
jurisdiction. (Cornelius, J .) Mt. Barkat Bibi 
v. Fateh Ali. Pak.L.R. (1948) Lah. 89=A. 
I.R. 1949 Lah. 63. 

-O. 9, Rr. 3 and 8— Suit dismissed for de¬ 
fault after satisfaction of claim- - Dismissal, if 
under R. 3 or R. 8 —Onus. 

If a suit is dismissed for default after the 
claim has been satisfied, the dismissal is under 
O. 9, R. 8, C. P. Code, as the form of the 
order is not sufficient ip the absence of other evi¬ 
dence to establish that the defendant was not 
present at any rate through an instructed pleader, 
to see that the case was dismissed after he has 
paid up the amount claimed therein. The onus 
to establish that the dismissal was under O. 9, 
R. 3, C. P. Code, is on the plaintiff. ( Roxburgh 
and Blank, JJ.) Jiban Krishna Ghose v. Santi- 
moyee Devi. A.I.R. 1948 Cal. 366. 

O. 9, R.. 5— Provisions of section — When 
not complied with. 

. O n 19th July, 1946, the Court directed the plain¬ 
tiffs to take fresh steps for service on the defen¬ 
dant as the summons, though served, was not 
PjPP er ; Op 3rd August, 1946, the plaintiffs ap- 
phed for time to take necessary steps, and on 
the 5th, the plaintiffs made an application that 
substituted service be effected against the defen¬ 
dant. On 7th August, 1946, the Court passed 
orders allowing the plaintiff’s application for 
substituted service, but gave them only three (Jays' 
time, that is, till 10th August, 1946, to thke the 
necessary steps. This order did not indicate that 
unless steps were taken by that date, the name 
ot the defendant would be expunged from the 
record. On 6th September, 1946, the plaintiffs 
applied for time to take the necessary steps for 
substituted service against the defendant. The 
Court ordered that the name of the defendant 
should be expunged as requisite steps had not been 


neia, that the Court had acted against the pro- 
wsions of O 9, R. 5, C. P. Code. (Sinha, !-) 

SAIIU Vm TamIzTJ ™^. A.I.R. 1948 

Jrat. 238. 


5 —Summons issued to defend¬ 
ant not according to law--Jurisdiction of Court to 
dismiss suit. 

Before the penalty provided in O. 9, R. 5, C. 
Ir. Lode, can be enforced, it must be shown that 
the conditions precedent to it have been fulfilled 
according to the letter of the law and not accord- 
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ing to its spirit. If, therefore, the summons is¬ 
sued to the defendant was not one whicn accord¬ 
ing to law has to issue, 1 he Court has no jurisdic¬ 
tion to dismiss the plaintiff s suit against him 

under the penal provisions of O. 9, R. a ( Mehr- 
chand Alohajan, J .) Kurarya v. Lata Ram. 
50 P.L.R. 192=A.I.R. 1949 E P. 49 

_O. 9, Rr. 6 and 7— Decision of Court to 

proceed with suit ex parte os against certain 
defendants—Filing of written statement by those 
defendants a day prior to the date fixed for hear¬ 
ing—No explanation of delay—Court if bound to 

accept written statement. 

Where after the Court had decided tj proceed 
with a suit ex parte as against certain defendants 
and fixed a date for the hearing, a written state¬ 
ment is filed by those defendants one day prior to 
that fixed for final hearing and no explanation is 
given as to the reasons for the delay in filing it, 
the Court is not in the circumstances bound to 
accept the written statement. (Malik, C.J. and 
Agarwala, J .) Bidresh Behari v. Basant Lal. 
1950 A.L.J. 124=1950 A.W.R. 386. 

_-O. 9, R. 6—Ex parte order — Defendant, 

if can participate in subsequent proceedings. 

An order to proceed cx parte under O. 9, R. 6 
(1) (a), C. P. Code, unless set aside, precludes a 
defendant from subsequently appearing and parti¬ 
cipating in the proceedings from the time of his 
appearance. The passing of an ex parte order is 
a sort of penalty, and it cannot be allowed to be 
transformed at the will of the defendant to a pri¬ 
vilege enabling him to participate at such stages 
of the suit only as may suit his convenience. 1925 
Mad. 1274, 1938 Mad. 385 and 27 N.L.R. 50, 
Diss. from. 26 O.C. 10, 1929 S. 46 and I.L.R. 
(1945) Kar. 1, foil. (Misra, Wolford and Kidivat, 
JJ.) Tulsha Devi v, Sri Krishna. I.L.R. 
(1950) A. 6=4 D.L.R. (All.) 167=A.I.R. 1949 
Oudh 59 (F.B.). 

- O. 9, R. 6 (1) (a)—Ex parte order 

under—Impliedly setting aside—Permitting de¬ 
fendant to cross-exatnitie plaintiff*s witnesses. 

Where after declaring the defendant ex parte, 
the Court allows him to participate in the pro¬ 
ceedings by cross-examining the plaintiff’s wit¬ 
nesses, it must be taken as if the Court has im¬ 
pliedly set aside the ex parte order. (Misra and 
Chandiramani, JJ .) Dildar Hussain v. Pahal- 
wan. 1950 A.W.R. 158. 

-O. 9, R. 7— Defendants’s right to be 

heard. 

If a party appears before the case is actually 
heard, he has a right to be heard. The provisions 
of O. 9, C. P. Code, are never meant to be 
penal provisions, and it is only in clear cases of 
gross negligence and misconduct that a party 
should be deprived of the opportunity of having 
a satisfactory disposal of the case which evidently 
can only be done when both parties have full 
opportunity of placing their case and their evi¬ 
dence before the Court. ( Padkye , J.) Kashirao 
v. Ramchandra. I.L.R. (1948) Nag. 252= 
A.I.R. 1948 Nag. 362=1949 N.L.J. 83. 

- O. 9, R. 7 —Order setting aside ex parte 

order on terms—Direction that if terms not ful¬ 
filled defence would be struck off—Validity. 


C. P. CODE (1908), O. 9, R. 8. 

The provisions of O. 9, R. 7, C. P. Code, do 
not permit the passing of an order striking off 
the defence in default of fulfilment of the terms 
subject to which the ex parte order is set aside. 
Striking off the defence is not a condition for 
setting aside the ex parte order. It is a punish¬ 
ment for non-payment of costs and it cannot be 
covered by the word ‘otherwise” contained in R. 

7. 45 A. 624, I.L.R. (1942) Nag. 20 and 53 
M. 645, Dist. (Misra, Walford and Kidwai, JJ.) 
Tulsha Devi v. Sri Krishna. I.L.R. (1950) 
A. 6=4 D.L.R. (All.) 167=A.1.R. 1949 Oudh 

59 (F. B.)'. 

-O. 9, Rr. 8 and 9 and S. 1S1 —Absence 

of plaintiff on date to which case had been ad¬ 
journed for passing some orders and not for hear¬ 
ing of the suit—Dismissal of suit for non-prose¬ 
cution—Proper remedy—Relative applicability of 
O. 9, R. 9 and S. 151, C. P. Code. 

Where a case has been adjourned to a certain 
date for passing certain orders and not for the 
hearing of the case and the plaintiff is absent 
on that date and the case is dismissed for non¬ 
prosecution, an application for its restoration un¬ 
der O. 9, R. 9, C. P. Code, cannot lie, because 
the case was not posted for hearing. The proper 
remedy of the plaintiff is to apply under S. 151, 
C.P. Code. (Iqbal Ahmad, C.J . and Bind 
Basni Prasad, /.) Sheikh Mahomfd v. Ruk- 
mina Kunwar. 1946 A.L.J. 285=1946 A.L. 
W. 329 (2)=1946 A.W.R. (H.C.) 520 (2) = 
A.I.R. 1946 All. 506. 

O. 9, Rr. 8 and 3—“ Appearance” — Mean¬ 


ing of—Application for adjournment by defend¬ 
ant through pleader—Dismissal of suit for plain¬ 
tiff's default—If under R. 3 or JZ. 8. 

Whether a party appears in a suit or not will 
depend upon various circumstances and its mean¬ 
ing may accordingly vary. Substantially it means 
that when a party is ready to do something or 
other in relation to the progress of the suit, he 
shall be taken to have appeared. Appearance in 
certain circumstances may mean readiness to pro¬ 
ceed with the hearing of the suit but not always. 
It will all depend upon the stage of the suit and 
steps that are appropriate at that stage, and what 
is appropriate for one party may also fre ascer¬ 
tained with reference to what the other party has 
done or is going to do in relation to the progress 
of the suit. Therefore a party may not fail to 
appear though he fails to proceed with* the evi¬ 
dence. So long as a party performs any act 
necessary for the progress of the suit, he does 
appear in the suit. To move for an adjournment 
is none-the-less necessary for the progress of the 
suit in the sense that not to do anything amounts 
to non-appearance. 

Where the defendant applies through his pleader 
for adjournment of the suit on the ground of his 
illness but the suit is dismissed for default on the 
failure of the plaintiff or his pleader to appear 
on call, the dismissal of the suit is under O. 9, 
R. 8, C. P. Code, and not under O. 9, R. 3 
for default of both parties; and a fresh suit on the 
same cause of action is barred under O. 9, R, 9, 
C. P. Code. Whether the defendant’s pleader 
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was willing to proceed with the suit so far as it 
was required of him in' case the hearing of the 
suit was taken up could not at all be ascertained 
until he was told that the Court was not willing 
to grant his petition for adjournment. It might 
be, after rejection of his petition, he could have 
given still sufficient instructions to his pleader to 
proceed as best as he could to protect his interest 
in the suit. It would be nothing but mere specu¬ 
lation to say that the defendant was not ready 
to go on with the suit so far as required by bis 
defence had the petition for adjournment been de¬ 
cided against him. 7 P. 333, foil. 3 P.L.J. 355 
and 4 P.L.J. 712, Dist. (Ray, C.J. and Pani- 
grahi, J.) Kulamoni Barik v. Lokenath Mo- 
hapatra. I.L.R. (1949) Cut. 446=A.I.R. 
1949 Orissa 35. 

-O. 9, Rr. 8 and 9— Applicability—Ori¬ 
ginal Side of Calcutta High Court. 

O. 9, R. 8 and O. 9, R. 9, C. P. Code, are 
applicable to the Original Side of the Calcutta 
Hiph Court. The words “appear” in 0. 9, R. 8 
and “his non-appearance” in O. 9, R. 9 are not 
such as would indicate that these rules in terms 
do not apply to the Original Side. The words 
“appear” and “non-appearance” must be read and 
construed so as to mean and include not merely 
appearance by the party himself but also appear¬ 
ance through recognised agents and solicitors on 
the Original Side who hold power of attorney. 
These words in R. 8 and R. 9 of 0. 9, C. P. 
Code, should be read and interpreted in accordance 
with the meaning of the word “appearance” as 
provided by R. 1 and R. 2 of O. 3, C. P. Code. 
I.L.R. (1943) 2 Cal. 927, foil.; 55 C. 473, 
Dist. (P. B. Mukharji , /.) D^bendrx Nath 
Dutt v. Satyabala Dassi. 54 C.W.N. 110= 
A.I.R. 1950 Cal. 217. 

-O. 9 , Rr. 8 and 9— Applicability-Preli¬ 
minary decree in suit for accounts—Application 
for final decree—Dismissal for default of^ appear¬ 
ance — Propriety—Application for restoration — Re¬ 
jection of — Legality. 

The provisions of Rr. 8 and 9 of O. 9, C. P. 
Code, are not applicable to proceedings subsequent 
to the passing of a preliminary decree in a suit, 
e.g., in a suit for accounts and an application for 
a final decree cannot be dismissed for default on the 
ground of the plaintiff’s absence. The prepara¬ 
tion of the final decree is an enforcement of the 
preliminary decree and the proceedings cannot 
be closed because the plaintiff absents himself from 
Court. A Court is therefore not justified in dis¬ 
missing the application for final decree for de¬ 
fault or in refusing to revive the same when the 
plaintiff applies for the restoration of his appli¬ 
cation. 51 I.A. 321, rel. on. (Misra and Kaul , 
//.) Jamaluddin v. Abdul A li. I.L.R. (1950) 
All. 65=4 D.L.R. (All.) 277. 

-O. 9, R. 8— Case adjmirned by Sherista- 

dar of Court—Order of dismissal for default on 
adjourned date — Legality — Review—Permissibility 
It cannot be held as a general rule that an order 
purporting to have been passed under O. 9, R. 8 , 
C. P. Code, is not at all subject to review. The 
Sheristadar of a Court has no autn^rity to adjourn 
a case to a future date in the absence of the presid¬ 


es. P. CODE (1908), O. 9 , R. 9 . 

ing Judge of the Court. An order of dismissal 
for default on the . adjourned date is therefore 
illegal. Such an order may be reviewed if valid 
grounds for review exist. The illegality of the 
order may well be regarded as a mistake or error 
apparent on the face of the record. 49 Bom. 8.39, 
dist. A.I.R. 1934 Lah. 984 and 1936 hah. 1000, 
rel. on. ( Thadani, Ag. C.J. and Ram Labhaya, 

J ) Bhairabendra Narayan Deb v . Punyendra 

Narayan Deb. A.I.R. 1950 Assam 47. 

__-O. 9 , Rr. 8 and 9 and O. 17, Rr. 2 

and 3 (All.)— Dismissal purporting to be 
under O. 17, R. 3 on adjourned day when cnly 
3 out of 20 zvitnesses had been examined—If can 

be set aside under R. 9 of O. 9. 

Where though a dismissal of a suit on an ad¬ 
journed day purports to be under R. 3 of O. 17, 
C. P. Code, by which time only 3 out of 20 
witnesses had been examined, it is really a dis¬ 
missal under R. 2 of O. 17 read with R. 8 of 
O. 9 and could not be one on the merits. Hence 
an application under O. 9, R. 9 could be filed 
to set aside the dismissal. Case-law discussed. 
(Wanchoo and Bliargava, //.) Rafiq Ahmad 

v. Md. Shaft. I.L.R. '(1949) A. 759=1948 
O.W.N. 416=A.I.R. 1949 A. 423=1948 A.L. 
W. 414. 

-O. 9 , R. 9 and O. 17, R. Z—Applicabi¬ 
lity—Adjourned hearing—Party appearing in per¬ 
son—Application for adjournment and issue of 
commission refused—Dismissal of suit on refusal 
of party to proceed with case—Restoration 

Applicability of O. 9, R. 9. 

On the date fixed for hearing of a suit the 
plaintiff's vakil asked for an adjournment on the 
ground that the witnesses for w T hom batta had 
been paid had not been served and also as attempts 
at a settlement were in progress. The Court 
however directed that the document should be 
marked and the plaintiff examined. Thereupon 
the plaintiff's vakil reported “no instructions.” 
Thereafter, the plaintiff in person asked for an 
adjournment and the same having been refused 
requested the Court i.o take up the. case the next 
day so that he might engage a vakil and be ready 
to proceed with the trial, and the Court acceded 
to his request. The next day, however, the plain¬ 
tiff appeared in person and filed two applications 
one for the examination of a witness on commis¬ 
sion and the other for adjournment of the suit. 
The Court thereupon directed the plaintiff to ex¬ 
amine himself, mark his documents and deposit 
the amount necessary for having the witness ex¬ 
amined on- commission. The plaintiff, however, 
did not agree apd then the Court refused the 
application^ for adjournment and dismissed the 
suit and the application for the issue of a cop- 
mission. The plaintiff having applied to set aside 
the order of dismissal under O. 9, R. 9. C. P. 
Code, > • 

Held, that in the circumstances the dismissal of 
the suit was under O. 17, R. 3, C. P. Code, and 
hence no application lay under O. 9, R. 9 of the 
Code. ( Gentle, C. J. and Tyagarajan , 7.) 

DAKSHINAMOORTHI KANUAR V. PONNUSWAMI. 

1948 M.W.N. 38=61 L.W. 63=A.I.R. 1949 
Mad. 78= (1948) 1 M.L.J. 65. 
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-O. 9, R. 9 — Applicability—Application to 

set aside ex pa roe decree—Applicant absent as 
he was in jail on the date to which the petition 
was adjourned—Dismissal of application on his 
vakil reporting no instructions--Application to set- 
aside such order of dismissal—If lies—Limitation 
—Limitation Act (IX of 1908), Art. 163— 
Applicability—Time if can be extended. 

O. 9, R. 9 applies to voluntary as well as 
involuntary absences. 

Pending a defendant’s application to set aside 

an ex parte decree he was arrested and did not 

appear on the adjourned date. Ilis vakil reported 

no instructions and his application was dismissed 

on 8 th February, 1946. He was released from jail 

on 17th October, 1946, and he filed an application 

on 28th October, 1946, to set aside the or.ler of 
dismissal. 

Held :—As the application was not filed within 
30 days of the order of dismissal as prescribed 
by Art. 163 of the Limitation Act, the Court 
has no jurisdiction to set aside the dismissal for 
default. The Court has no inherent jurisdiction 
to extend the time and S. 5 of the Limitation Act 
has no application. ( Horwill, J.) Chinnappa 
Naidu v. Def.nadayalu N.\rou. 61 L.W. 395 (2) 
—A.I.R. 1948 Mad. 480=1948 M.W.N. 400= 
(1948) 1 M.L.J. 411. 

7 O- 9, R. 9—Applicability—Court proceed¬ 
ing wrongly under R. 3 of O. 17. Sec C. P. 
Code, o. 17, Rr. 2 and 3. (1947) 1 M.L.J. 

Cs 1 • 

■ O- 9* R- 9—- Applicability—Dismissal for 

non-payment of deficiency in Court-fee under pro¬ 
viso to sub-S. (3) of S. 6 of Court-Fees Act— 
Kight to apply under R. 9 of O. 9 . 

A plaintiff whose suit is dismissed on his failure 
to pay the deficiency in court-fee (for which he 
was allowed to furnish security) cannot apply un- 

er ° f °\ 9 ' c - p - Code, for the simple 
reason that the dismissal is not a dismissal under 

rr \ \t 9 ' (Venna and Kind Basni Prasad, 
JJ.) Mohammad Anwarul Ahsam v. Na 7 nin 

UmTau VoL ( , 1946) AI1 ‘ 725=230 f.C. 385= 
1947 A" RuL) 198=A I R . 1947 All. 34=1947 

(it.C.) JJf 94 A.L.W. 343=1946 A.W.R. 

it.it, jh,?,! 9 ’ L 9 ~ -amicability—Second suit m- 
fll f d du ™0 Pendency of first suit—If maintain¬ 
ed AIthou S h p e oP^Con of the bar created by O. 

ed in resn'ert °tL e ' '* COnfined to a suit institut- 
ed in respect of the same cause of action after 

the dismissal under O. 9, R. 8 of the first suit 

and does not extend to a suit instituted during K 

pendency and before the dismissal of the first suit 

at . te [, suitI ‘ ab,e to he dismissed as offending 
against the well-known maxim that no one shad 

be twice vexed with one and the same cause and 
on the ground of its mstitution and trial amounting 
to an abuse of the process of the Court- ( 
Rashid, Ag. C.J. and Achhm Ram J HSl 
Din Shiv Dev Sinoh. 228 I C. 599=1947 
L 3 R 4^ ^ A.I.R. 1917 Lah. 102=48 P. 


c. P. CODE (1908), O. 9, R. 9. 

--“0. 9, R. 9— Applicability—Suit on behalf 

of minor dismissed for default by the gross negli¬ 
gence of the guardian—No application to set aside 
order of dismissal—Subsequent suit by minor on 
attaining majority — Maintainability—Limitation 
Act (IX of 1908), S. 5 and Art. 163— Appli¬ 
cability of S. 5 to application to set aside or¬ 
der of dismissal for default. 

It is a well-settled rule of law so far as the 
Madras High Court is concerned that a minor 
is not bound by a decree which has been passed 
against him as the result of the gross negli¬ 
gence of his guardian in the conduct of the suit. 
The same principle must apply to a case where 
a mother sues on behalf of her minor son and 
by her gross negligence allows the suit to be 
dismissed for default. It cannot be said that 
when subsequently the son becomes a major and 
sues for the same relief, such a suit was not 
maintainable because he had failed to apply for 
an order setting aside the dismissal of the prior 
suit. As S. 5 of the Limitation Act does not 
apply to an application to set aside the order of 
dismissal for default, it would be monstrous to 
hold that the plaintiff was affected by the order 
of dismissal and therefore it must be held that 
he was entitled to ignore it. (Lea$h. C.J. and 
Lakshmana Rao, J.) Samankatha Nadar v. 
James. 59 L.W. 683=1947 M.W.N. 21=A.I. 
R. 1947 Mad. 153=(1946) 2 M.L.J. 382. 

- O. 9, R. 9 —Bar of suit—Suit for dccla-. 

ration of co-tenancy after dismissal for default 
of a similar prior suit—If barred. 

Where a suit for declaration of co-tcnancy is 
dismissed for default though the zamindar denied 
the plaintiff’s claim and a fresh suit is brought 
for the same relief but the zamindar admits the 
claim of the plaintiff, there is no question of the 
second suit being barred by O. 9, R. 9, C. P. 
Code. (Bates, A.M.) Sukhi v. Partap. 1947 
A.W.R. (Rev.) 37 (2)=1947 R.D. 90. 

—-- yO. 9, R. 9— Bar under—If applies to ap¬ 

plications made in execution of a decree . 

The bar applicable to suits under O. 9, R. 9, 
C. P. Code, does not apply to applications 
made in execution of a decree. A decree-holder, 
whose execution application has been dismissed 
for default is entitled with immunity to make 
any number of applications so long as they are 
in time. 

It is a point for consideration by the rule com¬ 
mittee whether it will be proper to add to the 
rules regarding execution, a provision analogous 
to the one contained in O. 9, R. 9, C. P. Code. 
(Satyanarayana Rao, /.) Ayyalureddi v. Mal- 
lareddi . 1948 M.W.N. 324=A.I.R. 1918 Mad. 
337=61 L.W. 380= (1948) 1 M.L.J. 381. 

T-O. 9, R. 9 and O. 33, R. 5 (d-1)— 

Bar under O. 9, R. 9—Next friend of minor suing 
to set aside alimation by father—Previous suit 
by another next friend of the same minor for 
the same relief dismissed for default. 

In a suit by a next Mend under O. 32, R. 1, 
? • C oc te> to set aside an alienation originally 
made by the minor’s own father, the lower 
Court rejected the application under O. 33, R. 
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5 (d-l) on the ground that it was barred by 
O. 9, R. 9, C. P. Code, in view of a previous 
suit filed on’ behalf of the same minor by another 
next friend for the same relief having been 
dismissed for default. In revision, 

Held, that the.lower Court was right in reject¬ 
ing the present suit under C. 33, R. 5 (d-1 ) as 
being barred under 0. 9, R. 9. 22 Cal. 8, dist. 
(Mack, /.) Vedachala Reddy v. Nakayana- 
swamy Reddy. 4 D.L.R. (Mad.) 189=A.I.R. 
1949 Mad. 646= (1949) 1 M.L.J. 293. 

_O. 9, R. 9 — Dismissal for default of suit 

against trespassers and alleged sub-tenants—-Fresh 
suit against trespassers only -Maintainability. 

The dismissal for default of a suit for eject¬ 
ment against trespassers and certain alleged sub¬ 
tenants would bar a fresh suit for ejectment even 
though it is brought against trespassers only. 
The cause of action is the same in both the suits. 
(Lai, J. M. I.) Sham Lal v. Ramchand. 1948 

R.d'. 276. 

_O. 9, R. 9 — Next friend of minor plaintiff 

negligent or deliberately obstructive—Dismissal of 
suit for non-appearance—If ground for restoration 
—Next friend's conduct likely to jeopardise 
minor's interest—Duty of Court. 

If the non-appearance of the next friend of a 
minor plaintiff is bona fide or in other .words for 
reasons which would he held to constitute suffi¬ 
cient cause if he were conducting his. own suit, 
O. 9, R. 9 of the C.P. Code can be invoked on 
behalf of the minor plaintiff. Again if the non- 
appearance of the next friend is the result of col¬ 
lusion between him and the defendants or if the 
next friend assumes, for whatever reason, an 
attitude of hostility against the minor plaintiff 
and consequently refrains from appearing there 
may be “sufficient cause” for the restoration of 
the suit. But where a next friend is negligent 
or deliberately obstructive and the suit is dismiss¬ 
ed for his non-appearance there is no sufficient 
cause for such non-appearance within the mean¬ 
ing of O. 9, R. 9 and therefore no ground for 

restoration. 

Where the Court finds the next friend’s con¬ 
duct of the suit such as is likely to jeopardise the 
minor’s interests it can remove the next friend 
and appoint another where that is feasible; but 
where it is not and the Court is unable to proceed 
with the suit because the next friend is persistent¬ 
ly negligent or wilfuily obstructive, it should, 
while dismissing the suit and mulcting the next 
friend in costs place on record its impressions 
as to the circumstances preceding the dismissal 
so that in a future suit by the minor through 
another next friend or after attaining majority, 
the Court which tries it may know whether and 
how far the previous dismissal should stand in 
the way of the plaintiff getting his rights ad¬ 
judicated upon. (Bell and Govindarajachari, JJ.) 

Vaithilinga Naidu v. Devanaiammal. I.L.R. 
(i948) Mad. 719=A.I.R. 1949 Mad. 46=1948 
M.W.N. 116=61 L.W. 201= (1947) 2 M.L.J. 
566. 

- O. 9, R. 9 —Next friend of minor plaintiff 1 

not grossly negligent in not appearing on day of 
hearing — Duty of Court . 


C. P. CODE (1908), O. 9, R. 9. 

Though no difference is made in the Code be¬ 
tween a minor plaintiff and any other plaintiff in 
so far as O. 9, C. P. Code, is concerned, still 
in practical operation it is to be remembered that 
a minor is unable to protect his interests except 
through agent, and unless it can be shown that the 
agent was either grossly negligent or that there 
was a manoeuvring on his part to gain some 
advantage in the case, the case of the minor must 
be looked at somewhat indulgently. On an appli¬ 
cation for restoration of a suit dismissed for 
failure of the next friend of the minor to appear 
when the suit was called on the day of hearing, 
the Court should consider whether it was not a 
proper case in which to visit 'che. plaintiff with 
some other punishment than the dismissal of hU 
whole claim. The failure of the Court to consider 
this in its appropriate setting is a failure to 
exercise the discretion on judicial lines, and the 
High Court may in revision restore the suit to 
the file subiect to payment of costs to the defend¬ 
ant. (Hidayatullah, L) Rambabu Shrinarayw 
v. Gulab Singh. I.L.R. (1947) Nag. 474= 
A.I.R. 1948 Nag. 55=1947 N.L.T. 270. 

- O. 9, R. 9— Restoration—Latitude by 

Courts—Absence of information as to date of 
hearing—Sufficiency of ground for restoration. 

In the matter of restoration sufficient latitude is 
usually given by Courts. Where a party to an 
appeal swears to an affidavit that he did not know 
the date of hearing and on the strength cf it the 
appeal which had been dismissed for default is 
restored, the restoration is neither illegal nor 
unjustified. ( Sultan Ahmad, M. ) Net Ram v. 

NaRain Das. T948 R.D. i37 (1)=1948 A.W.R. 
(Rev.) 91 (1). 

- O. 9, R. 9— Restoration of appeal dis¬ 
missed for default—Notice of appeal served on 
Mukhtar who did not inform client. 

Where it is shown that the notice of appeal 
was served on the Mukhtar who did not inform 
his client, and the appeal is dismissed for default, 
it is a case where restoration may be ordered. 
(Sultan Ahmad, M.) Net Ram v. Narain Das. 
1948 A.W.R. (Rev.) 91 (1)=1948 R.D. 137 
( 1 ). 

- O. 9, R. 9— Restoration — Refusal — Pro¬ 
priety—Applicant habitually making defaults. 

Where an applicant for restoration of a suit 
dismissed for default, allows that application to 
be dismissed for default and later on applies 
again for restoration and it is dismisssed, that 
order will not be interfered with in revision where 
the Board is satisfied that the applicant has made 
a habit of' making defaults. (Nehru, M-) 
Khaman v. Daudayal. 1947 A.W.R. (Rev.) 
116. 

—-- O. 9, Rr. 9 and 13— Restoration of suit 

—Scope of Courts? powers —Inherent jurisdiction . 

TRough it may be true that O. 9 is not exhaus¬ 
tive of the jurisdiction or the power of the Court 
to restore suits or set aside ex parte decrees, yet 
unless the necessary circumstances exist there is 
no scope for the exercise of or extension of the 
doctrine of inherent jurisdiction of Courts. (Sinha 
and Mathur, JJ ) Swadeshi Bima Co. v. Shiv 
Charan Das. 1948 O.A. (H.C.) 48=1948 A. 
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W.R. (H.C.) 48=A I.R. 1948 A. 315=1943 
A.L.J. 197=1948 A.L W. 215. 

--—O. 9, R. 9 (2)— Scope — ‘Non-compliance — 

Failure to sctve notice of application for resto¬ 
ration on all defendants who have appeared and 
contested—Order restoring suit — Validity. 

An order for restoration of a suit which had 
been dismissed for default under O. 9, R. 8, 
C. P. Code, passed in contravention of O. 9, 
R. 9 (2), without serving notice of the applica¬ 
tion on all the defendants who have entered ap¬ 
pearance and filed written statements in the suit, 
is void and cannot be maintained. A.I.R. 1926 
All. 169; A.I.R. 1920 Bom. 54, dist. and 
doubt. (Ray, C.J. and Panigrahi, J.) Ratna- 
kar Ray v. Kulamoni Ray. I.L.R. (1949) 
Cut. 572. 


*-O. 9, R. 9 —Scope and applicability — 

Plaintiff in subsequent suit impleaded as defen¬ 
dant in prior suit on identical cause of action — 
Prayer in prior suit for decree in favour of 
plaintiffs and the particular defendant—Dismissal 
of prior suit for default—Subsequent suit ly 
that defendant—If barred. 


On 18th March, 1929, the co-owners cf an ex 
tent of 8 acres of land agreed to sell the land 
to V for a sum of Rs. 3,/00 and paid an ad 
vancc of Rs. 450. A who claimed the rights unde 
the contract from V paid on 2nd July, 1929, j 
sum of Rs. 950 to two of the co-owners ob 
tained a receipt and was ever since in possessioi 
of the land through her lessees B and C. On 2n< 
March, 1934, one of the co-sharers X sold an ex 
tent of one acre out of one of the items to Y 
The co-sharers instituted on 9th March, 1936, ; 
suit in the District Munsiff- Couit of Tenal 
•which was the subject-matter of the sale, fron 
K and Y was impleaded as a defendant in tha 
suit. A and his lessees were also impleaded a 
defendants. That suit was based on the alle 
gation that V committed default and that th 
plaintiffs were entitled to recover possession 0 
the property. Reference was made in that plain 
to the sale jn favour of V of one acre of lan< 
and it was prayed that as one of the plaintiff 
A was bound to secure possession and delive 
the same to Y, he should be put in possession 0 
the said extent of one acre. Y also filed a writ 
ten statement pleading that he was entitled U 

°* 0, l c ac /f of land sold to him unde 
the sale-deed of 1934, together with the profit 

n c n l an r ** * ssue 011 1hat ^as raised 

On 20th September, 1937, the smt was dismiss* 

as the plaintiffs did not appear and the vakil 
were absent. That order became final 
Y then instituted on ISth March 1Q41 ni ; 
to recover possession of the one ’acre ’on th, 
strength, of the sale-deed of 1934 in his favour 
The main contesting defendant was A -win 
claimed to be entitled to continue in possessioi 
of the property and that the sale-deed in favoui 
of 1 was brought into existence fraudulently anc 
was of no legal effect. A. plea that the suit wa< 
also barred under O. 9, R. 9 c f the C P Cork 
was raised. 


C. P. CODE (1908), O. 9, R. 13. 

• Held : For R. 9 of O. 9 to operabe as a bar 
two things are essential: (1) The plaintiff mus'c 
be the same and (2) the cause of action must 
be identical. As in the present case the plain¬ 
tiff was only a defendant in the prior suit the 
rule does not operate as a bar though the cause 
of action was identical. 

Quaere : Whether the disability under R. 9‘ 
applies to persons deriving title through the 
plaintiff either -as assignees from him or as 
legal representatives. Satyanarayana Rao, J.) 
Gopalakrishnamurthi v. M vmREmn. 1949 M. 
W.N. 158=4 D.L.R. (Mad.) 121=A.I.R: 
1949 Mad. 882=62 L.W. 151=(1949) 1 M.L. 

J. 240. 

-O. 9, R. 9 —Sufficient cause — Plaintiff's 

absence not intentional—His pleader not allow¬ 
ed to appear as his power not on record. _ 

Where the plaintiff's absence was not inten¬ 
tional and he was late only by a few minutes in 
arriving on the date of hearing, and the pleader 
engaged by him was not allowed to appear when 
the case was called as his power was not on the 
record, it is a fit case where the suit should be 
restored on payment of costs. 3 A.M.L.J. 69, 
referred to. ( Ramabhadran, J.C.) Ladu Ram 
v. Goda. 1949 A.M L J. 7S=A.I.R. 1949’ 
Ajmer 42=4 D.L.R. (A. & M.) 80. 

- O. 9, R. 9 — 1’akaht of petitioner irre¬ 
gular—Corrected vakaht filed later—Date of pre¬ 
sentation of petition. 

The vakalat on behalf of a petitioner under 
R. 9 of O. 9, C. P. Code, was defective as the 
body of the vakalat contained the name of 
another vakil though the petitioner’s vakil had 
endorsed his acceptance thereon. The Court 
returned the vakalat and petition for correction 
and it was re-presenced within the lime allowed. 
On a question whether the presentation was a 
proper presentation even on the day when the 
petition was filed, 

Held, the first presentation was a proper filing 
within time and the fact that, (he vakil’s name was 
not entered in the l»ody of the vakaht was cnly 
a clerical error. (Koman, J.) Kuntiikrishna 
Ri£) m v. Ramaraju 227 T C 93=59 L.W. 279 
=?946 M.W.N. 343=A .I.R. 1946 VM. 482= 
C*Cc6) 1 M L.J. 274. 

-O. 9, R. 11 —Power of Court—Major 

and n; nor defendants — MifV'r*? guardian ad litem 
abunt at hearing—Power to pass decree against 
minor as against other defendant* 

Where in a suit there arc several defendants 
one of whom is a minor, represented by a guar¬ 
dian ad litem, if the guardian fails to appear at 
the time of the hearing of the suit, the Court 
has full power under O. 9, R. 41, C. P. Code, 
to pass the same decree against the minor defen¬ 
dant as against the other defendants in the suit* 
especially when the same counsel represented alt 
the defendants. (Walt Ullah and Bennett, //.) 

Hakim Bahauddin v . Govinu Singh. I.L.R. 
(1947) All. 301=A.I R. 1948 All. 117=228 I. 
C. 363=1947 A. (Rul.) 66=1947 A. L.W. 300* 

--O. 9, R. 13— Appeal—Order setting aside 

ex parte order — ApPealability . 
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There is no provision in 0. 43, R. 1, C. P. 
Code for an appeal against an order setting 
aside an ex parte- order under 0. 9, R. 13, C. 
P. Code. ( O'Sullivan and Thadani, JJ.) Gokal- 
das Mahadev v. Beharilal Taggamal. l.L.R. 
(1946) Kar. 307=A.I.R. 1947 Sind 116. 

-O. 9, R. 13— Applicability—Claim petition 

dismissed ex parte— Restoration—Jurisdiction of 
executing Court — Revision—Interference by High 
Court —C. P. Code, S', 115. 

An executing Court has no jurisdiction to res¬ 
tore .to file a claim petition under O. 21, R. 58, 
C. P. Code, which has been dismissed ex parte, 
there being an express remedy by way of suit 
provided under O. 21, R. 63, C. P. Code. An 
order restoring the claim petition to file being 
one without jurisdiction, a revision application 
will lie in the High Court against such an order. 
(Davis, C.J .) Radhomal Pohumal v. Abdul 
Rahim. l.L.R. (1947) Kar. 73=A.I.R. 1948 
Sind 33. 

-O. 9, R. 13— Applicability—Ex parte final 

decree for foreclosure. 

S. 141, C. P. Code, does not apply to a pro¬ 
ceeding for making a preliminary foreclosure 
decree final though it is a proceeding in a suit. 
Therefore, a final decree passed ex parte cannot 
be set aside under O. 9, R. 13, C. P. Code. 
(Ray, J .) SurendRa Kumar v. Mukund Lal 
Sahu. A.I.R. 1949 Pat. 68. 

--O. 9, R. 13— Applicability —Ex parte 

final mortgage decree. 

A filial decree for sale or for foreclosure in a 
mortgage suit may be an ex parte decree, and 
O. 9, R. 13, C. P. Code, is applicable to such 
a decree. 51 A. 634 and 14 Luck. 435, referred 
to. (Mukherjea and Sharpe, JJ. ) B*aja Kishore 
De v. Gour Chandra Ray. l.L.R. fl946) 1 
Cal. 333. 

-O. 9, R. 13—Applicability— Ex parte 

order disposing of reference on respondent’s vakil 
reporting no instructions—Application to set aside 

—Maintainability. See Land Acquisition Act 
(I of 1894), S. 30. (1948) 1 M.L.J. 119. 

-O. 9, R. 13— Applicability —Ex parte 

order in guardianship case. 

The net effect of O. 9, R. 13 and S. 141, 
C. P. Code, is that an ex parte order made by 
a Court in a guardianship case cannot be set 
aside on grounds other than those specified in 
0. 9, R. 13. (Bkandari, J.) Sharaf Jahan 
Begam v. Yaqub Ali. A.I.R. 1947 Lah. 409. 

--O. 9, R. 13— Applicability — Order under 

O. 21, R. 46 -B. 

Quaere : Whether O. 9, R. 13, C. P. Code, 
applies in terms or by analogy to an order made 
under the provisions of O. 21, R. 46-B. (O*Sul¬ 
livan and Thadani, JJ.) Gok aldas Mahadev v. 
Beharilal Jaggamai. l.L.R. (1946) Kar. 307 
=A.I.R. 1947 Sind 116. 

—-O. 9, R. 13 and Q. 17, Rr. 2 and 3 (U. 

P. )—Applicability of R. 13 of O. 9 to a case 
where the Court purports to decide the suit upon 
merits when not justified by circumstances. 

Though the question whether a case falls under 

R. (1) or R. 2 (2) or R. 3 of O. 17, C. P. 

Q. D.— 70 • 


Code, is one which depends upon the facts of 
each case, the mere fact that the Court purported 
to decide the matter on the merits will not make 
the provisions of O. 9, R. 13, inapplicable to 
the case when the circumstances are such as 
do not justify the Court in proceeding under the 
wrong provision of law. (Ghulam Hasan , C.J.) 
Kevval Singh v. Tulshi Ram. 21 Luck. 581 

=A.I.R. 1947 Oudh 84=226 I.C. 543=1946 
Oudh (Rul.) 257=1946 A.W R. (C.C.) 217= 
1946 O.A. (C.C.) 217=1946 O.W.N. 343. 

-O. 9, R. 13— Applicability — Setting aside 

consent decree—N on-representation of minor 
party to suit. 

An application under O. 9, R. 13, C. P. Code, 
is not an appropriate remedy for setting aside a 
consent decree on the ground of non-representation 
of an infant party to the suit. (Das, J.) Heera- 
lal Dhandhania v. Choteylal Dhandhania. 

l.L.R. (1947) 2 Cal. 73. 

-O. 9, R. 13 and S. 24— Application to 

set aside ex parte decree — Power of District 
Court to transfer. 

While it is necessitated by the wording of 
O. 9, R. 13, C. P. Code, that any application to 
set aside an ex parte decree must be made in the 
first instance to the Court which passed the 
decree, there is no reason arising either from the 
wording of the rule or from general considera¬ 
tions of justice or on a general reading of the 
Code of Civil Procedure to hold that this in itself 
prevents the exercise by the District Court of its 
power to transfer a case allowed to it under 
S..24, C. P. Code. (Ormond, J.) District 
Board of Tipperah v. Saraf\t Ali. 2 D.R. 242. 

-O. 9, R. 13 and S. 115— Application 

under filing of—If bars right to have ex parte 
decree set aside in revision. 

The filing of an application under O. 9, R. 13, 
C. P. Code, does not take away the right of a 
defendant to have an ex parte decree against 
him set aside in revision especially when he bad 
filed a revision petition against the order dis¬ 
missing his petition under O. 9, R. 13. (Rajar- 
gopalan, J.) Manicka Goundan v. Krishna 
Goundan. 61 L.W. 853=1019 M.W.N. 54= 
A.I.R. 1949 Mad. 396=(194S) 2 M.L.J. 574. 

--O. 9, R. 13— Application under — Main¬ 
tainability — Appeal against ex parte decree dis¬ 
missed summarily. 

The Court which passed the ex parte decree 
is not competent to entertain an application made 
for setting it aside under O. 9, R. 13, C. P. 
Code, when an appeal against the ex parte decree 
has been dismissed summarily. (Davies, C.J . 
and Thadani, J.) Vatoomal Thanwardas v. 
Godhumal Mulchand. H R. (1947) Kar. 94 
=A.I.R. 1948 Sind 10. 

-O. 9, R. 13—Application under—Main¬ 
tainability-Decision to which R. 3 of O. 17 
applies. See C. P. Code, O. 17 R. 3 and O. 9, 
R. 13. 1946 A.L.W. 219. 

--—O. 9, R. 13— Application under—Oppor¬ 
tunity to substantiate allegations- -Necessity. 

Where an application is made under R. 13 of 
O. 9, C. P. Code, the applicant must be given 
an opportunity to substantiate the allegations 
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made by him and the Court would not be justi¬ 
fied in giving a finding that the applicant’s ao- 
sence was deliberate without giving him an 
opportunity to show that it was not so. (Lai, 
J.M. I and Haider , J.M. II.) Shed Pal v. 
Ayodhya Prasad. 1948 R.D. 399=1948 AAV. 
R. (Rev.) 304. 

-O. 9, R. 13 —Decree ex parte against one 

of several defendants—Application to set asvh — 
Proper course—Order setting aside decree against 
that defendant only — Effect.—Fresh decree 
against all at re-hearing—Legality of. 

Where a decree which has oeen passed ex parte 
against one of several defendants, is sought to be 
set aside by that defendant, it is open to the Court 
to set aside the whole decree, when only a part 
cannot be set aside without affecting the whole. 
Where the Court, however, does not take that 
course, but simply makes an order setting aside 
the decree as against that particular defendant and 
directing a re-hearing of that much of the suit only 
the re-hearing is of a limited scope and the Court 
at such hearing cannot make a fresh decree against 
all the defendants in substitution of the former 
decree in the same suit without setting aside the 
entire decree passed in the first hearing. No 
Court can legally do that, there being already a 
decree as against the other defendants, which still 
stands and is in full force. If the Court, without 
setting aside that decree, makes a fresh decree 
against the other defendants, wiio were not 
ex parte , at the fresh hearing, that second decree 
cannot be executed as against them. It is only 
the first decree that can be executed against such 
defendants.. (Trived i, J.C.) Khim.ii Chamvsi 
v. Devji Vijpar. A.I.R. 1950 Kuj. 18. 

-O. 9, R. 13 —Defendant aware of suit — 

If entitled to have ex parte decree set. aside. 
Under O. 9, R. 13, C. P. Code, a defendant is 

entitled to have an ex ba-rte decree set aside if 

% 

the summons in the suit was not duly served on 
him, although he had otherwise knowledge of the 
institution of the suit (Gentle and Ormond, JJ.) 
Jhabarmull Dudhwalla v. BhagatRam. I.L. 

R. (1946) 2 Cal. 495=51 C.W.N. 189. 

- O. 9, R. 13 —Ex parte decree set aside 

but restored in revision—Appeal against ex parte 
decree—Comte pency. 

When an ex parte decree which has been set 
aside by the lower Court is restored in revision on 
the only ground that the defendants had been duly 
served, an appeal to District Court against the 
decree is entirely competent as except for the 
decision on the question as to the adequacy of 
service of summons, the matter is still res Integra 
so far as the District Court is concerned. (Da¬ 
vies.) Fateh Mohammad v. Mst. A jsha 
1946 A.M.L.J. 29. 

— 7 -0. 9, R.. 13 Ex parte decree — Setting 

aside without giving any reasons —Legality. 

Where an ex parte decree is set aside without 
giving any reasons, the >rder is an arbitrary one 
and cannot be described as judicial and as such 
would be set aside in revision. (Sultan Ahmad, 

S. J.M. and Lai, J. M. II.) Salar z 1 . Mohp 
Raza. 1948 R.D. 128=1948 A.W.R. (Rev ) 
127. 


C. P. CODE (1908), O. 9, R. 13. 

-O. 9, R. 13—Ex parte proceeding result¬ 
ing in ex parte decree — Re-opening from inter¬ 
mediary stage—Permissibility — Transfer of ex 
parte proceeding to another Court—Transferee 
Court passing ex parte decree without issuing 
notice to defendant—Proceeding taken since trans¬ 
fer—If liable to be set aside—Lahore High Court 
Rules and Orders , V 0 }. /, Chap. 13, para. 0. 

There is nothing in the C. P. Code to prohibit 
a defendant against whom a case is proceeding 
ex parte , to join at any hearing of the case and 
start from that stage. This is, however, quite 
different from saying that after the case is 
finished and has resulted in a decree, a defendant 
can insist on the re-opening of the proceedings 
from the intermediary stage for which he had 
established “sufficient cause” for his absence. 
This would lead to useless complication and a case 
may never end. Where ex parte proceedings 
have commenced in a proper manner and culmi¬ 
nated in an ex parte decree, the defendant must 
show “sufficient cause” for his non-appearance on 
the date when the ex parte proceedings were first 
taken. 

But where a case is transferred to another 
Court after ex parte proceedings have commenced 
and the transferee Court passes an ex parte decree 
without issuing notice to the defendant, the pro¬ 
ceedings taken against him since transfer are liable 
to be set aside. Under the Lahore High Court 
Rules and Orders, Vol. I, Chap. 13, para. 0, the 
defendant is entitled to a notice after the transfer 
of the case to another Court. The Rule directs 
notice to the “parties” and the defendant does not 
cease to he a party after the ex parte proceedings.• 
He was aware of the Court which sent him 
summons and where a 'Tange has occurred, he 
should be apprised of this change; for it is his 
undoubted right to return to his case at any time 
lief ore it was over. (Mahomed Sharif , /.) 
Krishan Lal v. Madan Lal. A.I.R. 1950 Lah. 
43=Pak.L.R. (1949) Lah. 797. 

-O. 9, R. 13— Jurisdiction-Decree con¬ 
firmed on appeal or revision—Application to set 
aside ex parte decree — Forum — Trial Court pr 
appellate or revisional Court, 

Where a decree is confirmed on appeal or 
revision, “the Court by which the decree was 
passed," for purposes of O. 9, R. 13, C. P. 
Code, is the trial Court and not the appellate or 
revisional Court. Therefore an application to set 
aside the decree under O. 9, R. 13, C. P. Code, 
has to be made to the original Court. (Almond, 
J.C. and Mahomed Ibrahim, /.) Mr. Ghulam 
Fatima v. Bilkis Jan. 228 I.C. 121=A.I.R. 
1947 Pesh. 7=1947 Pesh. (Rul.) 6. 

-O. 9, R. 13— Jurisdiction—Ex. parte 

decree for redemption of mortgage —Setting aside 
— Grounds—Defendant claiming value of iw^rove- 
ments—If sufficient cause. 

An ex parte decree can be set aside only if the 
defendant proves that he had reasonable cause for 
his non-appearance and on no other ground. An 
order setting aside an ex parte decree for redemp¬ 
tion of a mortgage decree merely on the ground 
that the defendant wished to claim compensation 
for the value of improvements, no attempt being 
made to prove any sufficient cause for his non- 
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appearance, is illegal and without jurisdiction. 

( Trivedi, J.C.) Ranbai v. Jetiia Bhanji. A. I. 
R. 1950 Kut. 19. 

-O. 9, R. 13— Jurisdiction to set aside 

ex parte decree — Refusal by Court to hear defen¬ 
dant under R. 7. 

The Court has jurisdiction under 0. 9, R. 13, 
C. P. Code, to set aside an ex parte decree not¬ 
withstanding the fact that under 0. 9, R. 7, the 
Court had refused to set aside the ex paHe order 
and hear the defendant. ( Padhye, /.) Kashtrao 
V'. Ramchandra. I.L.R. (1948) Nag. 252=A. 
I.R. 1948 Nag. 362=1949 N.L.J. 83. 

-O. 9, R. 13— Order for restoration on 

payment of costs—Date for payment not fixed — 
Refusal to restore on ground of non-pay)nent on 
the date of hearing — Legality. 

Where restoration is ordered on condition of 
the payment of costs to the, other side, but no 
time is fixed within which the payment is to be 
made, the Court would not be justified in refusing 
to take up the restored suit on the ground of 
failure to deposit the costs on the date fixed for 
hearing. ( Pedley and Bates, J.M.) Rat La- 
chmi Narayan v. Bindeshwari Singh. 1947 
R.D. 126=1947 A.W.R. (Rev.) 58. 

-O. 9, R. 13— Petition for setting aside 

ex parte decree — Order allowing petition on pay¬ 
ment of costs of suit and day costs before a cer¬ 
tain date and providing that in default of compli¬ 
ance with any of the conditions the petition should 
stand dismissed automatically—Default—Rejection 
of request to furnish security—'Final order ’ for 
purposes of appealing. 

On a petition to set aside an ex parte decree an 
order passed on 3rd July, .1946, setting aside the 
ex parte decree on condition that the petitioner 
deposited the costs of the suit and the day costs 
before 2nd August, 1946, concluded with these 
words “in default of the one or other of the two 
conditions, the petition stands dismissed automa¬ 
tically.” By 2nd August, 1946, the petitioner had 
paid only the day costs and the costs of the suit 
were not deposited. On liis application for per¬ 
mission to furnish security for the costs of the 
suit being rejected, he filed an appeal on 24th 
August, 1946, to the District Judge. On a ques¬ 
tion as to the “final order” in the case for pur¬ 
poses of appealing, 

Held : The order of the 3rd July, 1946, was an 
all-comprehensive one and was the “final order” 
for the purposes of appeal and should have been 
appealed against within 30 days. It cannot be 
said that the order of 3rd July was only a condi¬ 
tional order and became a final order rejecting 
the petition only on 2nd August when the condi¬ 
tion was not fulfilled. (Panchapakesa Ayyar , 
/.) K. Kotiah v. NaR\simham. 61 L.W. 834 
=A.I.R. 1949 Mad. 469=1948 M.W.N. 826= 
(1948) 2 M.L.J. 596. 

•-O. 9, R. 13— Restoration — Justification — 

No evidence to rebut allegations in affidavit ex¬ 
plaining absence of applicant for restoration. 

Where there is no denial by the opposite party 
of the allegations in the affidavit of the applicant 
for restoration explaining his absence on the date 
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of hearing and no evidence is let in to rebut those 
allegations, the Court would be justified in order¬ 
ing restoration. ( Pedley, S.M. and Bates f J. 
M.) Pinaki Dutt v. Har Karan. 1947 R.D. 
208 (2). 

-O. 9, R. 13— Right to apply under — 

Decreeing of sxiit on failure of defendant to 
appear on date to which case zoos adjourned at 
his instance . 

Where on the date to v/hich a case has been 
adjourned at the request of the defendant, the 
defertdant and his witnesses do not appear and 
the Court decrees the suit, the order of the Court 
falls under R. 3 of O. 17, C. P. Code, and the 
defendant has no right to apply under R. 13 of 

O. 9, for the restoration of the suit. ( Pedley , 
J.M.) Ram Autar v. Abdul Gaitar. 1947 A. 
W.R. (Rev.) 10 (1)=1947 R.D. 10. 

- O. 9, R. 13 and O. 17, Rr. 2 and 3 

(All.)— Right to apply under O. 9, R. 13— Party 
failing to appear and Court disposing of suit. 

As a result of the amendment of Rr. 2 and 3 
of O. 17 by the Allahabad High Court, a suit 
must be deemed to have been decided ex 
parte when a party fails to appear on the 
date fixed and the Explanation to O. 17, 
R. 2, makes it clear that no party shall 
be deemed to have failed to appear if he is either 
present or is represented in Court by an agent or 
pleader, though engaged only for the purposes of 
making an application. In all other cases where 
the party has failed to appear the Court, if it 
decides to proceed to dispose of the suit, must be 
deemed to have decided ex parte. In such a case 
an application under O. 9, R. 13 would be com¬ 
petent. (Malik, C.J. and Mushtaq Ahmad, J.) 
Qudrutullah v. Mohd Kasim Khan. I.L.R. 
(1950) All. 240. 

-O. 9, R. 13— Scope — If exhaustive. 

A Court has no power, apart from O. 9, R. 13 
C. P. Code, to set aside an ex parte decree. (Sen, 
J.) Pragilal v. Khilawansing Dangt. I.L. 
R. (1946) Nag. 586=224 T.C. 526=1946 Nag. 
(Rul.') 155=1946 N.L.J. 349=A.T.R. 1946 
Nag. 393. 

-9, R. 13— Scope of inquiry—Merits 

of the case—Consideration of — Relevancy. 

The merits of the matter are not a relevant 
consideration in the matter of setting aside an 
ex parte decree or order under O. 9, R. 13, C. 

P. Code. (O' Sullivan and Thadani, JJ.) Go- 
kAldas Mahadev v. Beharilal Taggamal. I. 
L.R. (1946) Kar. 307=A.I.R. 1947 Sind. 116. 

- O. 9, R. 13— Scope — Small cause suit — 

Summons not duly served—If ground for setting 
aside decree in separate suit—Decree setting aside 
original decree—Interference in revision — ‘Con¬ 
trary to law \ 

A decree passed in a small cause suit cannot 
be set aside in a separate suit merely on a finding 
that the summonses were not properly served, 
when there is no finding of fraud. A separate 
suit on the ground of non-service of summons pro¬ 
perly is barred by O. 9, R. 13, C. P. Code. If 
such a separate suit is allowed and the decree 
in the small cause Court is set aside, it will be 
a ground for interference by the High Court 
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under S. 27 of the Provincial Small Cause Courts 
Act, and the decree setting aside the former de¬ 
cree will not be allowed to stand. ( Reuben and 
Das, JJ.) Raja Ram Singh v. Kanhaya Rai. 
5 D.L.R. (Pat.) 177=A.I.R. 1950 Pat. 284. 

--O . 9, R. 13 —Scope of enquiry—Suit to 

set aside ex parte decree—Decision in proceedings 
under Rule—How far res judicata— C. P. Code, 

S . 11. 

Lnder O. 9, R. 13, C. P. Code, the only two 
grounds on which an ex parte decree could be set 
aside are that the defendant had not been actually 
served with the summons of the suit, or, in spite 
of the service, the defendant had not been able 
to attend the Court for some sufficient cause on 
the day the suit was called on for hearing. If 
anything has been decided m the proceedings under 
O. 9, R. 13, on any one of these points, it 
cannot be reconsidered in a subsequent suit to 
set aside the ex parte decree. The scope of the 
enquiry under this rule being limited to the two 
circumstances mentioned ibove, it is not neces¬ 
sary for a Court dealing with an application under 
that rule to step beyond those circumstances and 
travel into such extraneous matters as those of 
fraud or the like that might have vitiated the 
decree. Accordingly, a suit to set aside an ex 
parte decree based on the allegation that the de¬ 
fendant’s claim in the earlier suit was itself a 
fraud on the plaintiff of the later suit and ihat 
the contrivance adopted in procuring a false en¬ 
dorsement of service on the summons was only 
a part of the same fraud, is not barred by res 
judicata on any point that may have been decid¬ 
ed about that service in the miscellaneous pro¬ 
ceedings. I.L.R. (1940) 2 Cal. 477, 28 C. 475 
(P.C.), 29 Cal. 395 (P.C.) and 17 Luck. 341, 
relied on. 29 A. 212, 29 A. 608, 1937 Lah. 614 
and 2 P. 833, Dist. ( Musntaq Ahmad, J.) Ash- 
raf v. Karim Bux. I.L.R. (1949) A. 320= 
4 D.L.R. (A.) 43=A.I.R. 1949 All. 198. 

“-O- 9, R. 13— Setting aside ex parte 

decree—Absence of finding as to sufficiency of 
ground. 

In the absence of a finding as to sufficiency of 
the ground for setting aside an ex parte decree, 
the order setting aside the ex Parte decree is 
without jurisdiction. ( Sultan AhmadJ.M. J. 
and Lai, J.M. II.) Ram Janam Pande v. 

Rekha Pande. 1948 A.W.R. (Rev.) 135=19-18 
R.D. 208. 

O. 9, R. 13 and U. P. Tenancy Act 
(XVII of 1939), S. 275 —Scttify aside of ex 
parte decree “for ends of justice ”, though no 
*sufficient cause" shoztm—Liability to be set aside 
in revision. 

Where a trial Court sets aside an ex parte 
decree “for the ends of justice" even though it 
is satisfied that there was no sufficient cause for 
the non-attendance of the party, it is a material 
irregularity and is liable to be set aside in revision 
under S. 275 of the U. P. Tenancy Act. (Lai, 
J.M. I and Haider, J.M. II.) Rustam v. 
Jagjiwan Lal. 1949 R.D. 82. 

~ O. 9, R. 13— Setting aside ,*>/ ex parte 
decree—Imposition of conditions as to deposit of 
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costs and mesne profits decreed - -Jurisdiction of 
C ourt. 

The intendment of O. 9, R. 13 of the C. P. 
Code, is to confer power upon a Court to impose 
conditions for setting aside an ex parte decree as 
to costs, as to payment of the decretal amount in 
whole or in part or as to such other conditions as 
the Court thinks fit. Under the provisions of law,, 
the Court has ample jurisdiction to impose any of 
the above-mentioned three conditions. 

Where the petitioner applied to have nn ex parte 
order against him set aside and the Court grant¬ 
ed the application and imposed certain conditions, 
as to the deposit of costs of the suit and mesne 
profits decreed, 

Held, that the conditions imposed having been 
under special circumstances, it could not be said 
the Court had no jurisdiction at all to impose such 
terms. (1898) I.L.R. 26 Cal. 222, A.I.R. 1920 
Pat. 660 and A.I.R. 1926 Sind 50, relied. 

(Chandra Reddi , /.) Suray'Ya Pustitavalli 
Thayaramma. 63 L.W. 162=1950 M.W.N. 133 
=A.I.R. 1950 Mad. 618= (1950 1 M.L.T. 190. 

-O. 9, R. 13 and S. 151— Setting aside 

of ex parte decree under inherent pozvers of 
Court — Legality. 

A Court cannot set aside an ex parte decree in. 
exercise of its inherent jurisdiction. S. 151 r 
C. P. Code, is not intended to override the 
plain and express enactments of law even on 
the ground of hardship. ( Atmacharan , J.C .) 
Prithvi Raj v. Shiv Narayan. 5 D.L.R. (A. 
M.) 23 (1). 

-O. 9, R. 13—“ Sufficient cause ”•— Absence 

of motive for non-appearance . 

In the absence of any clear motive for the 
defendant to have deliberately absented himself 
from the Court on the date fixed for hearing of 
the case, the Court should hold that the defen¬ 
dant made out sufficient cause for his non- 
appearance on ‘the date fixed for hearing. The 
rules of procedure should not be so strictly 
applied as to deny justice to the party unless the 
Court* is satisfied that the party had a clear 
motive for his non-appearance and he deliberately 
remained absent to achieve that motive. ( Padhye , 
/.) Kashirao v. Ramchandra. I.L.R. (1948> 
Nag. 252=A.I.R. 1918 Nag. 362=1949 N.LJ. 
83. 

O. 9, R. 13— Sufficient cause — Application 


. - -i a- 

for restoration zvithin an hour of ex parte decree 
—Circwnstances not proving mala fide or negli¬ 
gence or misconduct of defendant — Fit case for 
setting aside ex parte decree. 

Where a defendant in a suit wanted an adjourn¬ 
ment of the case owing to personal inconvenience 
and the lower Court did not feel there was justi¬ 
fication for the adjournment application and pro¬ 
ceeded with the trial and finding neither the defend¬ 
ant nor his witnesses in Court passed an ex parte 
decree against him. but within an hour or so ait 
application was made by him for setting aside the 
ex parte decree and for restoration of the suit, 

Held, that the words ‘sufficient cause* in O. 9, 
R. 13 are sufficiently elastic 10 cover a case of 
J*ch Jn the absence of any kind of mala 

fides or negligence or misconduct on the part of 
the defendant who had come to Court with his 
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application £6r restoration within an hour of the 
passing of the ex parte decree it would be wrong 
to deny him justice. (1922) 43 M.L.J. 632: 1. 
L.k. 46 Mad. 60, ref. ( Govinda Menon and 
Basheer Ahmed Saxeed , JJ.) Subbayya v. Ba- 
payya. A.I.R. 1950 Mad. 294=(1949) 2 M.L. 
J. 813. 

- O. 9, R. 13 — Sufficient Cause—Mother and 

guardian ad litem of minor defendant in advanced 
state of pregnancy — If sufficient cause — Appli¬ 
cation stating different ground — Effect. 

Where it is found that the guardian ad litem 
(mother) of a minor defendant was in an advanc¬ 
ed state of pregnancy, and actually gave birth 
to a child the day after the date fixed for the 
hearing of the suit, would atford sufficient cause 
within the meaning of O. 9, R. 13, C. P. Code, 
for her absence at the hearing, justifying the 
setting aside of the ex parte decree against the 
minor, although this is not slated as a ground in 
the application to set aside the ex parte decree. 
{Sen, J.) Pragilal v. Khilawansing Dangi. 
I.L.R. (1946) Nag. 586=224 I.C. 526=1946 
Nag. (Rul.) 155=1946 N.L.J. 349=A.I.R. 1946 
Nag. 393. 

-O. 9 , R. 13—“ Sufficient cause” — Service 

of summons—What amounts to—Mere knowledge 
of institution of a suit — Sufficiency — Post card 
without signature of Judge or officer nor hearing 
seal of Courts, though with date stamp—Sufficiency 
for service. 

A party’s knowledge of the institution of a 
suit is not sufficient so long as he is not effectively 
served with summons of the suit. He may 
otherwise come to know that a suit has been filed 
against him, but he is entitled to expect service 
•of summons from Court. Till that is done he 
cannot be fixed with The liability of an ex parte 
decree, and his application to set aside the ex 
parte decree cannot be refused on the ground 
that there is good reason to believe that he knew 
of the suit and that therefore no sufficient cause 
(or non-service of summons in due manner) ex¬ 


isted. 

O. 1, R. 20, Civil Procedure Code, no doubt, 
permits the Court to have the service effected 
through registered post. But service by post 
may be adopted only as a supplementary mode 
and shall not, by itself, take the place of service 
of summons, especially in a case where there has 
been no attempt to serve the summons on the de¬ 
fendant personally or proof of such service by 
the process-server to the satisfaction of the 

Court. j <• j 

A post card, addressed to the defendant, con¬ 
taining some particulars about the date fixed for 
the suit, the nature of the suit, and the parties 
thereto, but containing nothing to show chat it 
was signed by the Judge or under his authority, 
nor bearing the seal of the Court issuing the same 
though bearing a date stamp cannot be held to 
amount to a summons; and the tender of such a 
post card can never be held to be due service of 
summons in accordance with law. In such a 
case it cannot be held that there is due service of 
summons and an ex parte decree passed on the 
basis of such service must be set aside on an 
application under O. 9, R. 13, > C. P. Code. 
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{Ray, CJ. and Panigrahi, J.) Narendra Kis- 
hore Das v. Banamali Saiiu. I.L.R. (1949) 
Cut. 511. 

-O. 9, R. 13— “Sufficient cause” — Summary 

suit under O. 37—Ex parte decree—Application 
to set aside—Plea that defendant zias prevented 
by false promise of plaintiff not made out — 
Effect—Remedy of defendant—Separate suit — 0 ^ 
37, R. 4. 

O. 9, R. 13, C. P. Code, comes into operation 
only if the defendant satisfies the Court that he 
was prevented by sufficient cause from appearing 
when the suit was called on for hearing. Where 
a defendant applies to set aside an ex parte decree 
passed against him in a summary suit on a pro¬ 
missory note under O. 37, C. P. Code, on the 
ground that he was assured by the plaintiff by a 
false promise made to him by the plaintiff and on 
that assurance did not appear or take any steps, 
but the Court does not believe -t, the Court will 
not set aside the ex parte decree under O. 9, R. 
13, or under O. 37, R. 4, C. P. Code. The proper 
remedy is to file a regular suit to set aside the 
decree on the ground of fraud or for damages for 
breach of contract on the ground of misstatement 
of a future event, if it be held that there was no 
misrepresentation of present fact. ( Blagden } J.) 
Himatlal Jasraj v. RusroMji. 48 Bom.L.R. 
635=230 I.C. 65=A.I.R. 1947 Bom. 87=1947 
Bom. (Rul.) 227. 

—--O. 9, R. 13—Sufficient cause for setting 

aside ex parte decree—Interference in revision. 
See C. P. Code, S. 115 and O. 9, R. 13. 1946 
O.A. (C.C.) 217. 

-O. 9, R. 14 and U. P. Tenancy Act 

(XVII of 1939), S. 59—“Opposite party” for 
purposes of serving a notice of application for set¬ 
ting aside on ex^parte decree in a suit under S. 59 
of the U. P. Teyiancy Act — Zamindar, if one. 

Where in a suit under S. 59 of the U. P. 
Tenancy Act, the Zamindar has been merely added 
as a pro forma defendant and the suit is decreed 
ex partd, in an application to set it aside it is 
not necessary that the Zamindar should be made 
a party to that application for the words “opposite 
party” in R. 14 of O. 9, C. I*. Code, only means 
the plaintiff who has obtained the ex parte decree 
{Lai, J.M. I and Haider, J.M. II.) Ram Kripal 
Rai v. Gaya Rai. 1949 R.D. 105. 

--O. 10 —Clarification of pleadings under — 

—Desirability of. 

In the trial of civil suits it is very necessary 
that proper use is made of the provisions of the 
Code to clarify the pleadings under O. 10, C. P. 
Code and to ascertain the exact point of difference 
and to find out how far ( the parties are prepared 
to admit each other's case. This would not only 
cut down the evidence and shut out the irrelevant 
but also help the Judges to proceed with the trial 
more intelligently. {Malik, C.J. and Bind Bos- 
ni Prasad, J .) Ram Kishna v. Shri Thaxur- 

ji Ramjanki. 1950 A.W.R. 350=5 D.L.R. 
(A.) 199=1950 A.L.J. 239. 

--O. 10, R. 1— Plaintiff not amending plaint 

in regard to particulars—Dismissal of suit — Pro¬ 
priety—Proper procedure . 
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Where a plaintiff who >vas asked to amend the 
plaint in the light of the particular^ contained in 
an affidavit filed by him, it is not proper for the 
Court to dismiss the suit because the Court can 
avail itself of O. 10 , R. 1 , C.P.Code, and examine 
the plaintiff and by such examination bring on re¬ 
cord the necessary particulars. (Haider, J.M. II 
and Lai, J.AI. I.) Damma Mal v. Shimbhu. 
1949 R.D. 171. 

-O. 10, R. 2 — Scope and object of — Sum¬ 


moning of first defendant as Court witness and 
examination and cross-examination of him before 
conclusion of evidence of first, witness for plain¬ 
tiff — Propriety. 

Before the evidence of the first witness for the 
plaintiffs was concluded, the trial Judge summon¬ 
ed the first defendant as a Court witness and exa¬ 
mined him on certain matters. He was again 
examined on a subsequent day on which date P. 
W. 1 was also further examined. Again on a 
later date the first defendant was called and fur¬ 
ther examined by Court and the plaintiffs’ advo¬ 
cate was also permitted to put questions to him. 
Finally after the plaintiffs had closed their evi¬ 
dence the first defendant examined himself as the 
first witness for the defence. 

Held: The Judge was not justified in following 
this course and O. 10, R. 2 of the C.P. Code 
does not com'cmplate such a procedure. J he lule 
does not provide lor an examination on oath. 
That provision was intended to be used to eluci¬ 
date the matters in controversy in suit oefore 
the trial began and it is lot a pro/ision intended 
to be used to supersede the usual procedure to be 
followed at the trial. 35 C.W.N. 925 (P.C.) 
relied on. (Rajamannjr, C.J and Visuamiha 
Sastn, J.) Arunagiri Goun\>\n 7/. Vasantha- 
roya Goundan. 62 L.W. 223-= 1949 1\1.W N 
192=A.I.R. 1949 Mad. 707=4 D.L.R. (Mad.) 
234= (1949) 1 M.L.J. 373. 

7. ^'1 J*’ ^ r - * ^—Person neither plain¬ 

tiff nor defendant—Tl can be ordered to answer 
interrogatories See LJ. P. Encumbered Estates 
Act (XXV of 1934), S. 31. 1946 A. L.W. 

* O. # U» E- 6 —Leave granted to deliver in¬ 

terrogatories overruling objections by party 
sought to be interrogated—Igniter, if can object 
to answer them on same grounds. 

It is open to a party sought to be interrogated 
to object to answer any of the interrogatories 
on the grounds set forth in O 11, R. 6 , C. P 
Code, although he had previously objected to the 
delivery of those interrogatores on the same 
grounds on which he is now refusing to answer 
them and the Court after overruling his objections 
had granted leave to The interrogator to deliver 
the interrogatories. The present practice under 
which an application for leave to administer inter¬ 
rogatories is not made ex parte but on summons 
to all parties sought to be interrogated according 
to Chap. XI of the Rules of the Calcutta High 
Court, has made non substantial change in this 
respect. ( Das f /.) Nanda Kumar Burdhan 
v - Governor-General in CouNcr: r i R 

(1947) 1 Cal. 590=51 C.W.N. 250. 
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O. 11, Rr. 12, 14, 18 and 19 — Applica - 


bility — Crown—Liability of to produce documents 
— Privilege—Grounds ->/ objection—-If to be stated 
—Time for raising objection —Duty of Court to 
treat objection conclusive. 

It cannot be held that, in matters of procedure 
to which the C. P. Code relates, the Crown 
is on the same footing as any other litigant and 
that therefore the Crown is bound to make dis¬ 
covery under O. 11 , R. 12, C. P. Code. The 
correct view is that the subject as against the 
Crown in India is not entitled to discovery, and 
no special ground of objection need be stated 
except public interest. 

The question of the Crown’s prerogative may 
arise either before the trial begins, out of an 
application for inspection of documents or at the 
trial itself when a sub poem has been served calling 
for the prooduction of documents and there is a 
refusal to comply on the ground that production 
would be contrary to the public interest; and the 
same considerations incidentally arise at cither 
stage. 

The second stage is covered by the provisions 
contained in Ss. 123, 124 and 162, Evidence Act; 
and with regard to the claim of privilege at. the 
first stage (O. 11, C. P. Code), it must be 
held that documents otherwise relevant and liable 
! to production need not be prpociuced if, owing to 
1 their acftual contents, or the class of documents 
to which they belong, the public interest requires 
that they should be withheld, and an objection to 
the production of documents duly taken by the 
head of a department should be treated by the 
Court as conclusive. ( O* Sullivan J.) Sunder 
Das Vishindas v. Cover nor-General in Coun¬ 
cil. I.L.R. (1946) Kar. 416=A.I.R. 1947 
Sind 154. 


O. 11, R. 12— Order for disawer v against 
Crown—If may be made. 

Per Full Bench.—In Uie matter of the pro¬ 
cedure relating to discovery the law applicable to 
the Crown, when a party to a suit in India, is 
the same as that applicable to any other party, 
and the Crown in India does not retain the pre- 
rogative, which it has in England by virtue of 
which no order can be made against it compelling 

it to make discovery. I.L.R. (1946) Kar. 536, 
Dverruled. * 


Per Thadam, J. —The prerogative right of the 
Crown in India, in the matter of discovery, pro- 
cedure in regard to which is reg dated by * 6 . 11 , 

c 07 / S? tc ’ * ias keen taken away by reason of 
b. 276, Government of India Aci, 1935, in suite 
instituted under the provisions of S. 79, C. P. 
Code, provided the subject-matter of the suit is 
one in respect of which Hie East India Company 
could have been sued as a bodv corporate. If, 
however the subject-matter of the suit is not one 
m respect of which the East India Company could 

su , C(i ' tlle Crown in India, at any rate 
up to 15th August, 1947, could claim the prero- 
gatixe right m the matter of discovery. ( Tvabji, 

</l "" ‘' m/ Constantin, JJ.) Maho- 

A I R 1 q2<j C 1n Council. 

A.l.K. 1948 Sind 100 (F.B.). 
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-O. 11, R. 13— Party directed to make dis¬ 
covery of his account books not having way — 
Affidavit, if necessary. 

A party who is directed by Court to make dis¬ 
covery of his account books is required by the 
Code to file an affidavit even if he has no books. 

O. 11, R. 13, C. P. Code, requires an affidavit 
and Appendix C, No. 5 shows that the affidavit 
must disclose that the party has no document if 
in fact he has none. {Bose, J .) Krishnaku- 
mar v. Jaw and Singh. T.L.R. (1947) Nag. 
790=231 I.C. 24=1947 N.L.J. 221=A.I.R. 
1947 Nag. 236. 

-O. 11, R. 14— Discretion of Court. 

Under O. 11, R. 14, C. P. Code, the Court 
has a discretion in the matter of making an order 
for production of documents in the possession 
of another party and is not bound to do so, al¬ 
though they relate to the matter in question. The 
words “it shall be lawful” used in the rule are 
merely enabling, and confer a power on the Court 
which it could exercise in its discretion. {Majum- 
dar, J.) Ram Hari De v. Nip ant an Krishna 
Das & Co. 50 C.W.N. 845. 

-O. 11, Rr. 14 and 12— Order for pro¬ 
duction of documents—If may be made prior to 
order for discovery. 

An order to be made under O. 11, R. 14, C. 

P. Code, is not dependent upon any prior order 
being made under R, 12. The order for pro¬ 
duction of documents under R. 14 is an altogether 
different matter and distinct from an order for 
discovery and can be made by the Court at any 
time either on the application of a party or suo 
mo'tu, provided the requisite conditions under the 
rule are satisfied. The use of the words “at 
any time” in the rule indicates that the Legis¬ 
lature intended that there should be no limitation 
with regard to the point of time when the order 
could be made. Consequently the Court has 
power to make the order under Q. 11, R. 14, 
even before the written statement is filed or the 
order for discovery is made. {Majumdar, J. ) Ram 
Hari De v. Niranjan Krishna Das & Co. 50 
C.W.N. 845. 

-O. 11, Rr. 14 and 21 — Order for produc¬ 
tion of documents not made under R. 14— 
Striking out of defence or dismissal of suit on 
non-compliance—If Justified. 

Where the order for production of certain 
documents does not purport to be made under 
R. 14, of O. 11, C. P. Code, a failure to com¬ 
ply with it would not warrant a striking out of 
the defence or dismissal of a suit. {Seth, J .) Taf- 
fazul v. Shah Mohamed. I.L.R. (1949) A. 
391=1948 A.W.R. (H.C.) 320=A.I.R. 1949 
A. 261. 

--O. 11, R. 21— Applicability—No inter¬ 
rogatories filed. 

R. 21, of O. 11, C. P. Code, can only come 
into operation when there has been interrogatories 
which a party has been required to answer and 
which he has not answewred. Hence, it cannot 
a ppl3* to a case where there has been no appli¬ 
cation for leave to file interrogatories at all. 
(la/, J.M. I and Haider, J.M. II.) Jogender 
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Singh v. Khushial Chamar. 1948 A.W.R. 
(Rev.) 274=1948 R.D. 413. 

-O. 11, R. 21— Applicability — Time limit 

fixed for payment—Disobeying of Court orders — 
Power of Court to strike off defence. 

The plaintiff (first respondent) filed a suit to 
recover possession of suit properties from first 
defendant, who was alleged to have been in posses¬ 
sion as agent or lessee of plaintiff. The plain¬ 
tiff’s contention was that he had purchased the 
property under Ex. P-1 and that the first de¬ 
fendant was unlawfully setting up adverse title. 
The first defendant denied he plaintiff’s right and 
alleged that the sale in favour of plaintiff was 
benami for himself. As the sale to plaintiff was 
.subject to a mortgage only the balance of money 
was paid to the vendor, the rest of the sale price 
having been retained by the vendee to be paid 
to the mortgagee on ascertainment of actual 
dues after the decision in certain scaling down 
proceedings under the Agriculturists* Relief Act. 
During the suit for recovery of possession from 
defendant 1 and 4 to 6 who were all in posses¬ 
sion of the properties for cultivation purposes, a 
Receiver was appointed and the Court directed 
the defendants to pay certain sums to the 
Receiver. Since the amounts were not paid in 
full and even the time limit fixed by Court for 
such, payments was exceeded, the defence was 
struck off by. order cf Court. .Thercafrer evid¬ 
ence was let in for plaintiff and a decree passed 
in his favour. On the question whether the 
Court had power to strike off defence in the cir¬ 
cumstances end to pass a decree in plaintiff’s 
favour directing him, in turn, to pay the sale 
amount into Court. 

Held, that this case did not fall within the speci¬ 
fic provisions of the C. P. Code giving power to 
Courts to strike off defence (O. 11,,R. 21). The 
proper procedure would have been to direct Ihe 
Receiver to take possession forthwith and to take 
other proceedings for recovery of the amount due 
from the defendant. Rut that would not justi¬ 
fy the drastic order of striking out the defence 
on the ground that the amount ordered to be 
paid was not paid within time given. {Somayya 
and Rajamannar, JJ.) Ramayya Servai v. Sama 
Ayyar. I.L.R. (1947) Mad. 397=1947 Mad 
(Rul.) 183=A.I.R. 1947 Mad. 92=230 IC 
256=59 L.W . 508=1946 M.W.N. 589=(1946) 
2 M.L.J. 210. - \ ; 

O. 11» Rr. 21 and 13— Order for dis¬ 
covery of account books on plaintiff—Latter fail¬ 
ing to swear affidavit on counsel’s advice—Suit, if 
liable to be dismissed. 

Under O. II, R. 21, C. P. Code, a suit can¬ 
not be lightly thrown out or defence struck off 
without adequate reason; unless the default by 
the party is wilful, no* order can be passed under 
that rule. . A party in default must either be 
mn a position to know what the consequence of 
his. default would be or someone should have ex¬ 
plained the true legal position to him, before he 
can be penalised for his default. Where a plain¬ 
tiff 011 whom an order for discovery of his 
account books is made under O. 11, R. 12 fails 
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to file an affidavit under O. 11, R. 13 acting on 
the advice of his counsel that it is not neces¬ 
sary to do so and that a statement by him in 
the witness-box that he has no account books 
would meet the requirements of law, the default 
by the plaintiff cannot be regarded as a wilful 
default. A party ought not to suffer for a. 
counsel’s error, provided, of course, the error is 
bona fide. Here, as R. 13 of O. 11 does not say 
that filing an affidavit is the only way of answer¬ 
ing an order under R. 12, there is room for 
counsel to say that denial in the witness-box would 
be as efficacious. ( Mudholkar, J .) Jawan Singh 
v. Krishna Kumar. 1949 N.L.J. 511=A.I;R. 
1950 Nag. 8=5 D.L.R. (Nag. ) 49. 

- O. 11, R. 21 —Order under—l Chen could 

be passed. 

An order under R. 21 of O. 11, C. P. Code 
can be passed only when a prior order has been 
passed under R. 11 of the same order requiring 
a party to answer interrogatories. It cannot be 
said that an order under R. 1 of O. 11 would 
amount to an order to answer interrogatories, so 
as justify a Court in dismissing a suit for failure 
to answer interrogatories. An order under R. 
1 merely grants leave to deliver interrogatories. 
(Mootham, J .) Chandra Bhan Singh v. 
Lallu Singh. I.L.R. (1947) All. 389=229 I. 
C. 26=1947 A. (Rul.) 112=1947 A.L.W. 238 
=A.I.R. 1947 A. 343. 

- O. 12, R. 6— Admission in pleadings sub¬ 
ject to condition—Whether can be split up. 

If an admission in a pleading is made subject 
to a condition, it must either be accepted sub¬ 
ject to the condition or not accepted at all. It 
cannot be split up. If in a suit for recovery of 
money tent and advanced against three defend¬ 
ants one of the defendants alleges in the written 
statement that the loan was made by the plain¬ 
tiff only to him personally and that he has made 
a part payment, the admission of this defendant 
in so far as it is an admission of the plaintiff's 
claim in the suit is a strictly conditional one. 
He says that the plaintiff is entitled to receive 
the admitted amount but subject to this, vis., 
that he is enitled to receive it from this defend¬ 
ant and not from any of the others. The plain¬ 
tiff cannot, therefore, split up the admission so 
as to take advantage of it in so far as it en¬ 
ables him to obtain realisation of the admitted 
amount from the defendant making the admis¬ 
sion and at the same time proceed with the suit 
for the recovery not only of the balance not ad¬ 
mitted from him but of the entire amount of his 
claim in the suit from the other defendants. 
(Khuttdhar, J.) Birendra Nath Mallick v. 
B r ahma Brata Roy. I.L.R. (1946) 1 Cal. 652 
=50 C.W.N. 439. 


_O. 12, R. 6— Applicability—Judgment on 

admission under O. 9, /?. 8. 

O. 12, R. 6, C. P. Code, contemplates an ap¬ 
plication’by the plaintiff for judgment on admis¬ 
sion. So, there can be no scope for a judgment 
on admission under O. 9, R. B, which contem¬ 
plates a case where both the plaintiff and the de¬ 
fendant are absent at the hearing. (lUs^viis and 
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Blank , JJ.) Abinash Chandra Ray v. Surjya 
Narayan Shaha. I.L.R. (1948) 1 Cal. 141. 

_O. 12, R. 8—Decree on admission under 

Finality of—Decree allotting properties in parti¬ 
tion suit—Reservation as to rc-allutment at 
final decree stage if considered necessary or de¬ 
sirable—Subsequent amendment of written state¬ 
ment to embody contentions contrary to statements 
made originally—Permissibility. [3ce Q.D. (1941- 
1945), Vol. I, Col. 1103.] Sivaunga Pathar u. 
Narayani Ammal. A.I.R. 1946 Mad. 151. 
_O. 12, R. 6— Discretion of Court — Judg¬ 
ments upon admission. 

It is well settled that judgmennts upon ad¬ 
mission under O. 12, R. 6, C. R. Code, are mat- 
ters of discretion and not of right. Where the 
case involves questions which cannot be conveni¬ 
ently disposed of on a motion under this rule, the 
Court should in the exercise of its discretion 
refuse the motion. ( Khundkar , J. ) Birendra 
Nath Mallick v. Brahma B r ata Roy. I.L. 
R. (1946) 1 Cal. 652=50 C.W.N. 439. 

-O. 13, Rr. 1 and 2 —Admission of pub¬ 
lic records at late stage—Discretion of trial Court. 

The trial Court has a discretion in the matter 
of admitting public records at a late stage. While 
generally speaking it will be a wise exercise of 
the discretion to admit such evidence, the ques¬ 
tion must he decided in each case in the light of 
the particular circumstances. (Sir Lionel Leach 

Kanda v. Waghu. 77 I!A. 15=1950 A.L.J. 326 
= 1950 A.W.R. 292=1950 R.L.W. 31=52 
Bom.L.R. 498=85 C.L.J. 352=53 L.W. 232= 
A.I.R. 1950 P.C. 68=1950 M.W.N. 168= 

(1950) 1 M.L.J. 417 (P.C.). 

- O. 13, R. 1 and Civil Rules of Prac¬ 
tice (Madras), R. 62— Refusal to excuse delay 
in filing some of the documents and excusing delay 
as to documents regarding which there 7 oas no 
opposition by the other parly—Arbitrary exercise 
of discretion — Rcirision. 

Where an application is made to excuse delay 
in filing a number of documents, the Judge can¬ 
not arbitrarily condone the delay as to documents 
for which there was no opposition and refuse to 
excuse the delay as to the other documents where 
there is no ground for any real discrimination 
between the items admitted and the items ex¬ 
cluded. In such a case it cannot be said that 
the discrimination was made in the exercise of 
judicial discretion and is liable to be interfered 
with in revision, though ordinarily, an order refu¬ 
sing to condone the delay in filing a document 
is not one which interfered with in revision. 

It. is usual to apply R. 62 oi the Civil Rules 
of Practice (Madras)) with reasonable laxity and 
give parties time to get. certified copies of offi¬ 
cial documents in view of the possibility of delay. 
(Mack, J.) Thayyal t'. Baggyathammal. A. 
I.R. 1049 Mad. 759= (1049) 1 M.L.J. 484. 

-O. 13, R. 2— Official records produced Qt 

late stage — Rejection — Propriety. 

The fact that documents were produced at a 
late state is not in itself a sufficient ground for 
rejecting them, when the *k>cun\ents are official 
records of undoubted authenticity which may 
assist the Court to decide rightly the issue before 
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it. (Pollock and Sen, JJ .) Buchibai v. Nag¬ 
pur University. I.L.R. (1946) Nag. 433=1946 
N.L.J. 406=A.I.R. 1946 Nag. 377=1947 I.T. 
R. 150. 

-O. 13, R. 2 —Public documents necessary 

for determination of question in issue—Failure to 
file in proper time—Duty of Court. 

Where copies of public documents and official 
records, which would be of help to the Court in 
deciding the question at issue before it, have not 
been filed in time, the Court should not for that 
reason refuse leave to have them filed later. 
{Bates, J.M. and Nehru , A.M.) Sukhdei v. 
Har Narain. 1947 A.W.R. (Rev.) 114. 

-O. 13, R. 4 —Certified copy of public re¬ 
cord not exhibited—Probative value. 

It is no doubt necessary for the Court to exhi¬ 
bit every document which is produced by the par¬ 
ties and is proved, where proof is necessary. But 
the fact that this has not been done does not take 
away from the probative value of the document, 
particularly when the document is a certified copy 
-of a public record and no formal proof of it was 

necessary. {Teja Singh, C. J. and Chopra, 7.) 
Mana v. Mt. Diali. A.I.R. 1950 Pepsu 55. 

_O. 14, R. 1 —Framing of issues—Duty of 

Court . ‘ 

• In deciding suits issues -should be framed when 
from the pleas of the parties it is clear that they, 
are at issue on any point. 1944 R.D. 127. 

Where though a plea of limitation is raised in 
the written statement, no issue is raised on it, the 
case has to be remanded for trial after framing 
proper issues. (Faiyas Alt, J.M. II and Lai , 
J.M. I.) Bansh Bahadur Lal v. Balraj. 1949 

R.D. 25(TT1)* 

—-O. 14, R. 1 (5 )—Framing of issues — 

Duty of Court. 

The issues are the back-bone of a suit. It is 
the duty of a Court under sub-R. (5) of R. 1 
of 0. 14, C. P. Code, to ascertain at the first 
hearing of the suit, the material propositions of 
fact or law on which the parties are at variance 
and thereafter to frame and record the issues on 
which the decision of the case depends. {Lal, 
J.M, I.) Bansi v. Munshi. 1949 R.D. 381, 

_0.04, R- 2 —Exercise of discretion under 

—Interference iff revision. 

The discretion that a trial Court is called upon 
to exercise under O. 14, R. 2, C. P. Code, is a 
nice one to be determined by the facts of each 
case, in'other words, whether the preliminary, issue 
of* ’law raised would be sufficient and ■ is so 
clear out that it will decide the suit finally once 

and for all. . 

Where a Court declined to decide first an . issue 

of jurisdiction as a preliminary issue which was 
one--of mixed law and fact namely whether the 
suit filed under S. 92, C. P. Code, with the 
consent of the Advocate-General did not also 
come within the scope of S. 73 of the Madras 
Hindu Religious Endowments Act requiring sanc¬ 
tion of the Board, 

‘ Held v That in the * circumstances, the lower 
Court had-acted .with’no material 1 irregularity In 

Q. D .—71 


C. P. CODE (1908), O. 14, R. 5. 

the exercise of its discretion under O. 14, R. 2, 
C. P. Code. {Mack, JJ) Ganapathi Pillai 
V. SOMASUNDARAM PlLLAI. 62 L.W. 794=A.I. 

R. 1950 Mad. 213= (1949) 2 M.L J. 602. 

--O. 14, R. 2 and S. 92 —Trial of preli 

minary issue—Rules as to—Sanction of Advocate- 
General to institute suit—Not bad on the face of 
the record—Refusal of trial Judge to try issue 
regarding the validity of the sanction as prelimi¬ 
nary issue—Not a material irregularity. 

Under O. 14, R. 2 of the Code, where issues 
of law and fact arise in the same suit, and the 
Court is of opinion that the case or any part 
thereof may be disposed of on the issues of law 
only, it shall try those issues first, and for that 
purpose may, if it thinks fit, postpone the settle¬ 
ment of issues of fact until .after the issues of law 
have been determined. The Court therefore has 
a discretion as to the order in which it shall try 
the issues arising in the case and the power to 
dispose of the issues in the way in which it 
considers to be most conducive to the rendering 
of justice. But, in appealable cases, Subordinate 
Courts should, as far as possible, receive the evi¬ 
dence adduced and decide all the issues in order 
to avoid a piecemeal trial and a protracted litiga¬ 
tion in the shape of an appeal and remand in case 
the decision- of the subordinate Court on the 
preliminary issues is not upheld by the appellate 
Court. So, in a case where the Advocate- 
General sanctioned the institution of a suit, under 
S- 92 of the Code, and the validity of the sanction is 
questioned and sought to be tried as a preliminary 
issue, the Court may refuse to do so, when there 
is nothing bad with the sanction on the face of 
the record and the suit itself, both on the issues 
of fact and law. is ripe for trial. {Viswanatha 
Sastri ; J .)' Shibathullahi Sahib v. Moham¬ 
mad Labbai. 63 L.W. 369=A.I.R. 1950 Mad. 
596=5 D,L.R. (Mad.) 249=(1950) 1 M.L.J. 
657. • 

-O. 14, R. 5 and S. 115 —Order refusing 

to frame issues — Revision. 

The provisions of O. 14, R. 5, C. P. Code, 
make it obligatory upon a Court to frame such, 
issues as are necessary for determining the con¬ 
troversy between the parties, and .if it refuses to 
do so, it fails to exercise the jurisdiction which j 
is vested in it. It is a well-established principle 
that if the determination df any particular ques¬ 
tion of fact or law results in affecting' the Court’s 
jurisdiction to decide a matter, an erroneous 
decision of that question of fact or law is also 
a-question of jurisdiction. If the Court has decid¬ 
ed wrongly that a particular issue is not necessary 
for determining the controversy while it is, in 
fact, necessary, it is this wrong decision which 
leads it to the position of failing to exercise its 
jurisdiction of framing necessary issues. A re¬ 
vision, therefore, lies from an order refusing 
to 'frame issues. {Ray, /.> Shiba Prasad. Singh 
v. Nilalji Bali. 12 B.R. 389=2 23 I.C. 303=". 
1946 Pat. (Rul,)‘ 180=A.I.R. 1947 Pat. 45. 

--— Pj \ 4 , R. 5 (2)—Order under striking 

off certain issues—Revision under S. 115—Com¬ 
petency. See C. Pv' Code (V of 1908), S. 115' 
and O. 14, R. 5 (2). 1948 A/L.J. 105. - 
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-O. 15, Rr. 1 and 3— Procedure — Admis¬ 
sion of facts in statement by pleader— Judgment 
on — If justified. 

Where a statement made by a party's pleader 
contains an admission of facts sufficient to dispose 
of the case, the Court may at once proceed to 
pronounce judgment on such p.dmission, under 
Rr. 1 and 3 of O. 15, C. P. Code. {O'Sullivan 
and Constantine, JJ.) Kundibai v. Vishinji. 
228 IX. 75=1947 Sind (Rul.) 32=A.I.R. 1947 
Sind 105. 

-O. 16—If governs issue of summons under 

S. 36 of the Presidency Towns Insolvency Act. 
Sec Presidency Towns Insolvency Act (III of 
1909), S. 36. (1948) 1 M. L.J. 241. 

-O. 16, R. 1— Summons to witness at late 

stage—Right of party. 

Under O. 16, R. 1, C. P. Code, a party is 
entitled as of right to a summons so long as the 
application is made after the institution of the 
suit and before it is decided. It does not matter 
that the application is made at a late stage of the 
proceedings. The Court must grant the appli¬ 
cation though it need not adjourn the hearing for 
the attendance of the witness summoned. 7 C. 
560 and 16 A. 218, foil. ( Harries , C.J . and 

Sarkar, J .) Aswint Kumar Bhandari v. Anu- 

kul Chandra Bhandari. A.I.R. 1950 Cal. 326. 

-O. 16, Rr. 7 and 10— Witness of plaintiff 

asked by Court to produce a document — Docu¬ 
ment containing accounts of his own family — Non- 
Production—Summary punishment of fine—If can 
be inflicted — Evidence Act (/ of 1872), o. 108 
not availed of. 

Where ‘the petitioner, a witness of the plaintiff 
in the District Munsiff’s Court, was referred 
to a note made by him in a private diary, and 
later he was questioned whether he had main¬ 
tained accounts of his own family income and 
expenditure, and he replied in the affirmative, 
whereupon the Court directed him to produce such 
accounts the next day, but the petitioner neither 
appeared again in Court nor produced the ac¬ 
counts and the District Munsiff imposed a fine 
of Rs.. 50 on the witness for contempt of Court 
in disobeying the order to produce accounts. 

Held, that there is no provision in the C. P. 
Code or elsewhere entitling the District Mun¬ 
siff to make the order against which complaint 
was made. The order should be set aside and the 
fine remitted. 1929 All. <> 9 , not. followed. 

If neither party needs the assistance of the 
Court in procuring evidence, the Court may make 
orders in accordance with rules. ( Sec O. XIII 
and O. XVI of the Code). In proper cases the 
Court may inflict penalties on those who disobey 
orders made in accordance with the rules. 

The Court had of course power to require per¬ 
sons present in Court to give evidence or to pro¬ 
duce documents which they have in t heir pos¬ 
session or power, then and there. (O. XVI, R. 
7.) But the Court cannot of its own accord 
issue summons under O. XVI, R. 10. 

When the District Munsiff was also not acting 
under S. 165, Evidence Act, under which a Court 
has wide powers to order production of any docu¬ 
ment there is no authority to summarily inflict n 
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fine for non-production of witness’s private and 
family accounts. ( Bell, J .) Chinnasami Thanji- 
royar v. Pichai Maricar. I.L.R. (1947) Mad* 
360=A.I.R. 1947 Mad. 58=1946 M.W.N. 566:= 
59 L.W. 453= (1946) 2 M.LJ. 141. 

-O. 16, R. 19 (b)— “ Established public 

conveyance”—If includes disconnected buses be¬ 
longing to different companies running in diffe¬ 
rent routes—Important wittwss —If can ask to- 
be examined on commission. 

The “established public conveyance” mentioned 
in R. 19 ( b ) of O. 16, C. P. Code, does not 
mean disconnected buses belonging to different 
companies and with no certainty of continuous- 
travel. Where a witness is living at a place 
which is about 300 miles by train from the place 
where the Court is situate, a prayer to examine 
such a witness cannot be refused on the ground 
that the place where the witness lives is less than: 
200 miles from the Court house, if a person is to 
travel by buses, where there is no “ through” or 
connected bus service, ensuring continuous travel. 

Any witness however important, is entitled to 
ask to be examined on commission if he lives in 
a place more than 200 miles from the Court house 
and the Court sees no fraud or mala fidcs in the 
application. ( Panchapakesa Ayyar, J .) Bor- 
rayya v. Ramakoti Sastri. 1949 M.W.N. 42* 
=A.I.R. 1949 Mad. 468=62 L.W. 99=4 D.L. 
R. (Mad.) 97= (1948) 2 M.LJ. 641. 

-O. 16, R. 19 (b)— Expert witness — Right 

of party to examine on commission—Principles 
governing. 

A par’ey to a suit has a right to ask for the 
issue of a commission to examine a witness be¬ 
yond the prescribed distance. The same princi¬ 
ple applies even in the case of an expert witness.. 


A party can ask for a commission to examine a. 
handwriting expert of his choice as a matter of 
right. 

Accordingly where in a suit on a promissory 
note the defendant who contends that the endorse¬ 
ment was a forgery applies for the issue of 
commission to examine Mr. Dixit, Government 
Examiner of questioned documents, Central Pro¬ 
vinces and Bear, it is not open to the Court to 
dismiss the application on the ground that it was 
desirable tha‘c the suit document should be exa¬ 
mined by the Government Examiner of the 
Central Government. 

When a petitioner is entitled to select his own 
witnesses and he selects one of the two witnesses 
that are available, it cannot be said that he is 
guilty of an abuse, of the process of Court*. 
(Subba Rao, J.) Subbaraya Padayachi t».- 
Koziiandaivf.l Udaiyar. 61 L.W. 828=A.I.R. 
1949 Mad. 496=4 D.L.R. (Mad.) 50=1948 M. 
W.N. 831=(1948 ) 2 M.LJ. 567. 

- — -0 . 16, R. 20— -Scope and applicability — 

Plaintiff refusing to give statement to Commis¬ 
sioner appointed to examine her at the instance of 
the defendant. 

The penalty provided by R. 20 of O. 16, C. P. 
Code, applies when the party required by the 
Court to give evidence ifc present before the Court 
and refuses to give evidence. A penalty under 
R. 20 of O. 16 is imposed on the party as sudfer 
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and not as a witness. Hence, where the plaintiff 
refuses to give a statement to a Commissioner 
appointed to examine her at the instance of the 
defendant, R. 20 of O. 16 has no application, 
because the party was not before the Court and 
it was not the Court that required the plaintiff to 
give evidence. (Chan diramani, J .) Tanki Kuar 
v. Babni. 1948 O.W.N. 100=A.I.R. 1948 
Oudh 225=1948 A.W.R., (C.C.) 76. j 

-O. 17, R. 1 (2 )—Costs “occasioned by the' 

adjournment ”— Interpretation of—If restricted to 
taxable costs of the day . 

The expression “occasioned by the adjournment” 
is deliberately used in O. i7, R. 1 (2), C. P. 
Code, in order that the discretion of the Court 
should not be restricted to the taxable costs of the 
day. The principle underlying the rule is that 
the party who is ready to proceed with the suit 
should be awarded such costs as can reasonably be 
held to be “occasioned by the adjournment”, and 
as might reasonably compensate him for the ex¬ 
pense incurred by reason of the adjournment. Of 
course the condition imposed should not be in the 
nature of a penalty or punishment to the party 
asking for adjournment, and hence the costs 
awarded should in no case exceed a sum commen¬ 
surate with the expense which, in the opinion of 
the Court, the party ready to proceed with the 
suit reasonably incurs as a result of the adjourn¬ 
ment. (Lokur and Gajendragadkar, JJ.) Japav- 

bai Narayandas v. Shrikisan. 224 I.C.*547= 

1946 Bom. (Rul.) 262=47 Bom.L.R. 978=A. 
I.R. 1946 Bom. 113. 

-O. 17, R. 12— Applicability—Decision on 

merits on the absence of the plaintiff at the first 
hearing — Legality—Proper procedure. 

As O. 17 R. 2, C. P. Code, applies only to an 
adjourned hearing and not to the first hearing, a 
Court is not justified in giving a decision on the 
merits of a suit on the absence of the plaintiff or 
his pleader at the first hearing of the suit. The 
Court could only pass an order under R. 8 of 0. 9, 
C. P. Code. ( Pathak, J.) Idris Ahmad Khan 
v. Zahir Ahmad Khan. 1946 O.W.N. (H.C.) 
193=1946 A.L.W. 201. 

-O. 17, Rr. 2 and 3 and O. 9. R. 1 3— 

Defendant absent on date to zvhich suit had been 
adjourned by the Court suo motu—Ex parte de¬ 
cree—Decision if one under R. 2 or R. 3 of 0. 
17. 

Where the defendant is absent on. the date to 
which the suit had been adjourned by the Court 
suo motu and the Court proceeds 'co decide the 
case ex parte, the decision is one under R. 2 and 
not R. 3 of O. 17 inasmuch as the adjournment 
was not at the request of the party. Such a suit 
could be restored under R. 13 of (>. 9, C. P. 
Code, if other conditions are satisfied. (Pedley , 
S.M. and Bates, J.M.) Rikhiram v. Ghaffar. 

1947 R.D. 107=1947 A.W.R. (Rev.) 53. 

—-O. 17, R. 2 and O. 9, Rr. 3 and A — 

Dismissal of suit on adjourned hearing—Both 
Plaintiff and defendant not appearing—Application 
for-.restoration also dismissed—Order of dismissal 
-'•If appealable . 

The provisions of O. 9, C. P. Code, by them¬ 
selves do not apply to adjourned hearings, but the 


C. P. CODE (1908), O. 17, R. 2. 


effect of O. 17, R. 2, C. P. Code, is ‘co assimilate 
the procedure contemplated in O. 9 to adjourned 
hearings. If both the plaintiff and the defendant 
fail to appear on an adjourned hearing and the 
Court dismisses the suit, the order of dismissal 
of the suit must be deemed to be made under 
O. 17, R. 2 read with O. 9, R. 3, C.P. Code. 
No appeal lies from the order dismissing the suit 
under O. 9 R. 3 or from the order dismissing 
the application for restoration of the suit under 
O. 9, R. 4, C. P. Code. ( O'Sullivan and 
Thadani, JJ.) Hassomal Tillumal v. Ghulam 
Nabishah. A.I.R. 1949 Sind 26. 

-O. 17, R. 2 —Disposal of ex parte case 

under—Duty of Cpurt to write a judgment. 

When a Court disposes of an ex parte case 
under R. 2 of O. 17, C. P. Code, it is not 
necessary that a judgment with a finding on 
each issue should be recorded. (Lai, J.M . /.’) 
Raja Ram v. Beni Madho. 1949 R.D. 22. 

T - ;- O. 17, R. 2 and O. 9—Ex parte de¬ 

cision on adjourned date — Decision, if becomes 
one on merits by giving of reasons so as to take 
case out of O. 9. 

Where on an adjourned date a case is decided 
in the absence of the defendant and the order is 
described as an ex parte one, it cannot be said 
that, merely because the Court gave some reasons 
for its decision, it becomes a decision on merits so 
as to take the case out of the provisions of O. 9 r 
C. P. Code. (Lai, J.M. J and Haider, J.M. 
II.) Nek Dil v. ShakooR. 1948 R.D. 456. 


-O. 17, Rr. 2 and 3 and S. 115—Ex 

parte decree on adjou r ned date without mention¬ 
ing whether it was under R. 2 or R. 3 of O. 17 
How to be construed—Dismissal pf application 
to set it aside on the ground that order was 

under R. 3 of O. 17— Refusal to exercise juris¬ 
diction . 


Where on an adjourned date, a Court passes an 
order decreeing the suit without stating whether 
it was passed under R. 2 or R. 3 of O. 17, C. 
P. Code, ic must be taken that the order is one 
under R. 2 of O. 17. If the Court dismisses 
an application to set aside such a decree on the 
ground that it was passed under R. 3 of O. 17, 
it is a refusal ‘co exercise jurisdiction vested in 
it by law and as such is open to be revised 47 
All. 140 and 181, foil. (Seth, J.) Gulab 
Madhusudhan Lal. 1948 O.W.N. 381=A I 
R. 1949 A. 221 = 1948 A.L.W. 379. * 

T 7^* *7, ^ r - 2 and 3 —Ex parte order on 
the vakil for respondent reporting no instructions 
and die petitioner proving his claim. See Land 

Acquisition Act (I of 1894), S. 30. (1948) 1 
M.L.J. 119. 


O; 17, Rr. 2 and 3— Refusal of adjourn - 
and reporting of no instructions by plain - 
tiffs pleader—Decision purporting to be passed 
• , _ on merits dismissing the ; suit as not 

maintainable—Dismissal of application by plain¬ 
tiff to restore suit under O. 9, R. 9—Appeals 
against dismissal of application under O. 9, R. 9, 
as well as against decree dismissing suit on 
merits—Failure of former appeal—If bars latter 
appeal . 


1127 


1128 


THE QUINQUENNIAL DIGEST, 1946—1950. 


C. P. CODE (1908), O. 17, R. 2 

Where on the refusal of an application for 
adjournment the plaintiff’s pleader reports “no 
instructions” and the plaintiff though present dur¬ 
ing the defendant’s arguments asks for time to 
engage another pleader which is refused, the 
trial Judge should, in such circumstances, pass 
an order dismissing the suit for default and not 
purport to pass a decree based on a finding on 
the merits against the plaintiff. Where in such 
circumstances a decree purports to be passed on 
the merits the plaintiff will not be deprived of 
the remedy of applying under O. 9, R. 9, 7 or 
the restoration of the suit on the ground that it 
has really been dismissed for default. But the 
fact that this remedy has been recognised will 
not deprive the plaintiff of the remedy which the 
law allows to a plaintiff against whom a decree 
has been passed dismissing the suit on ‘the merits. 
Merely because the decree on merits can for cer¬ 
tain purposes be treated as the order which ought 
to have been passed (namely, dismissal for de¬ 
fault) it does not follow that for the purpose 
of disposal of appeal the Court is not to have 
regard to the decree which was in fact passed. 
The failure of an appeal against the dismissal of 
an application for restoration of the suit dis¬ 
missed for default is no bar to an appeal against 
the decree treating it as a decree on the merits. 

(Wadsworth and Govtndaraicchari, JJ.) Soma- 
SUNDARAMMA V. SESHAGIRl R'O. I.L.R. (1948) 

Mad. 109=1947 M.W.N. 622=60 L.W. 273= 
A.I.R. 1947 Mad. 378=(1947) 1 M.L.J. 292. 

-O. 17, Rr. 2 and 3 —Relative applicabi-' 

lity. 

• R. 3 of O. 17 applies only 'go those cases m 
which time has been granted to a party at his 
request to produce evidence or to do any one sff 
the acts mentioned in that rule. In all other 
cases where one of the parties absents himself 
on the hearing date, the Court should dispose of 
the suit as provided in R. 2. ( Holder , J.M. I 
and Lai, J.M. 11.) Tat Go?al v. Rvjkndra 
Sahai. 1948 R.D. 203 (2) = 19*8 A.W.R. 
(Rev.) 175. 

-O. 17, Rr. 2 and 3— Relative applicability 

— Test—Court purporting to act under O. 
17, R. 3 — Real nature of the order — Counsel 
asking for adjournment and on refusal reporting 
no instruction—Presence of party—If affects the 
tjicestion. 

A suit was posted for hearing on a particular 
date after two adjournments and on that date a 
pleader applied for an adjournment as the pleader 
appearing for the plaintiff (respondent) was ill. 
Th adjournment, was refused and the pleader 
represented that he bad instruction from the 
pleader appearing for the plaintiff and who was 
ill to report no instructions. The plaintiff (res¬ 
pondent) was present in Court. Thereupon the 
Judge dismissed the suit under O. 17, R. 3. 
The plaintiff (respondent) applied under O. 9, 
12. 9 to have the order of dismissal set aside. 
■The suit was restored to file on The ground that 
though the order of dismissal purported to be 
’Under O. 17, R. 3, it was really an order under 
O. 17, R. 2. On revision, 


C. P. CODE (1908), O. 17, R. 2. 

Held, The order of dismissal should be regarded 
as an order made under O. 17, R. 2 and not 
under R. 3, for O. 17, R. 3 applies only to 
cases where the parties are present. The mere 
physical presence of the plaintiff (respondent) 
did not affect the question. (Case-law 
discussed.) ( Happell, J.) Venkatareddi v. 

Ranga Reddi. 227 I.C. 232=1946 M.W.N. 417 
=59 L.W. 291=A.I.R. 1945 Mad. 491=(1946) 

1 M.L.J. 452. 

—-O. 17, Rr. 2 and 3— Scope and applica¬ 

bility—Plaintiff absent on the date of the trial 
and her counsel reporting “no instructions” — De¬ 
fendant admitting part of claim—Decree for that 
part and dismissal of rest cf claim on merits 
after hearing defendant's counsel — Remedy of 
plaintiff — Applic a tion under R. 9 cf O. 9— Main 
tainability. 

The plaintiff in a suit asked for arrears of 
maintenance and for an enhancement of the pre¬ 
vious rate which had been fixed by a registered 
agreement and the defendant while admitting the 
arrears as due pleaded that enhancement was 
neither possible nor lawful. The plaintiff was 
absent on the date of the trial and on the refusal 
of an adjournment her advocate reported “no 
instructions". Thereupon the Court purporting 
to proceed under R. 3 of O. 17 of the C.P. 
Code passed a decree for the amount of the arrears 
of maintenance but dismissed the plaintiff’s claim 
for enhancement after examining the registered 
document itself and hearing the arguments of the 
defendant’s counsel. An application by the plain¬ 
tiff under R. 9 of O. 9 of the C. P. Code to 
set aside the order of dismissal cf the second 
part of her claim was dismissed as not main¬ 
tainable and it was confirmed in appeal. In re¬ 
vision, • 

Held, O. 17, R. 3 applies only to cases where 
the parties are present and as only one of the 
parties was present, the trial Court should have 
proceeded with regard to the second part of the 
plaintiff’s case under the provisions of O. 17, R. 
2, namely, by dismissing That part in default 
of her appearance. The plaintiff in the circum¬ 
stances, had two remedies (1) to appeal against 
The decree of dismissal on merits and|or (2) Ui 
proceed under O. 9, R. 9. Hence the plaintiff 
was entitled to proceed under O. 9, R. 9, the 
more convenient and cheaper course and have the 
order of the dismissal of the second part of the 
claim set aside. (Bell, /.) Vknkataratnam v. 
Apparao. 60 L.W. 235=1947 M.W.N. 381= 
A.I.R. 1948 Mad. 80=(1947) 1 M.L.J. 271. 

-O. 17, Rr. 2 and 3 (All.)—Scope and 

effect of. See C. V. Code (V of 1008), O. 9. 
R. 13 and O. 17, Rr. 2 and 3. I.L.R. (1950) 
i All. 240. " \ ’ 

--—O. 17, Rr. 2 (1) (2) and 3 (U P )— 

Adjournment for examining plaintiff as defend¬ 
ant's witness at the instance of the plaintiff '■— 
Defendant absent on adjourned day—Provision 
of law applicable. 

' Where the adjournment, for examining plain¬ 
tiff as defendant's witness is at the instance of 
the plaintiff and the defendant is absent, on the 
adjouirhed day and the plaintiff is present* R. 3 
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of O 17, C. P. Code, has no application and 
i'c is only R. 2 (1) of O. 17 that applies. ( Ghulam 
Hasan, C.J.) Kewat. Singh v. Iulshi Ram. 

21 Luck. 581=A.I.R. 1947 Oudh 84=226 I.C. 
543=1946 Oudh (Rul.) 257=1946 A.W.R. (C- 
C.) 217=1946 O.A. (C.C.) 217=1946 O.W. 

N. 343. 

__O. 17, R. 3—Applicability. See C. P. 

Code, O. 9, R. 9 and O. 17, R. 3. (1948) 1 
M.L.J. 65. 

_O. 17, R. 3 and O. 9, R. 13— Adjourn¬ 
ment for the filing of zvritten statement—Written 
statement not filed—Defendant ex parte—E.ra- 
mination of plaintiff and decree-mature of decree 
—Application under R. 13 of O. 9— Maintain¬ 
ability . , , , ir 

The granting of time to a defendant for filing 

his written statement is covered by the provisions 
of O. 17, R. 3, C. P. Code. Hence when on 
the adjourned date the defendant does not hie 
his written statement and remains ex parte and 
the Court examines the plaintiff and decrees the 
suit ex parte , the decision is on the merits. In 
such a case an application by the defendant under 
R. 13 of O. 9, C. P. Code, would not lie. the 
conditions mentioned in R. 3 uf O . 17 are satis¬ 
fied and an application under R. 13 ot O. 9 is 
precluded. ( Pathak, J.) Butau Ram v. Madan 
Lal Marwari. 1946 A.L.W. 219=1946 O.W. 
N. (H.C.) 211=1946 A.W.R. (H.C.) 415= 
A.I.R. 1947 All. 40=229 I.C. 268=1947 All. 

(Rul.) 146. • 

___o. 17, R. 3— Applicability—Application by 

plaintiff's counsel for adjournment on ground 
of plaintiff's absence, refused—Suit dismissed 


UJ o - - n J X 

after recording defendants evidence—Remedy of 

plaintiff. . ,, 

Where the plaintiff’s counsel appears un che 

adjourned date of hearing and. applies for an ad¬ 
journment on the ground of the absence of the 
plaintiff and his witnesses due to illness, and 
when his' request for adjournment is refused re¬ 
tires from the case on the ground that no instruc¬ 
tions were given to him by the plaintiff for that 
particular date and thereafter the Court records 
the evidence of the defendant and passes a decree 
dismissing the plaintiff’s suit, the dismissal of 
the suit is on merits under O. 17, K. i, V' . 
Code and the proper remedy ot the plaintiff is 
by way of an appeal and not by way of an a pli¬ 
cation for restoration of the suit to file. The 
Court passing the decree has no jurisdiction to 
set aside the decree passed by it m a proceeding 
started on an application f or restoration of a 
suit to file and the High Court cannot also do it 
in revision against an order refusing to restore 
the suit to file. (Padhye /.) Sit alphasad v. 
Sukya. I.L.R. (1948) Nag. 462=1948 N_L.J. 
443=A.I.R. 1948 Nag. 310=^3 D.L.R. (Nag.) 

65. 

■O 17 R 3 (All .)— A pplicabipty — Pbin- 

W ‘ _ - 1 1 # _ 1 7 * ~ A 1 


C. P. CODE (1908), O. 18, R. 4. 

Court refusing further adj ournment and the Court 
thereupon dismisses the suit “for default of the 
plaintiff,” O. 17, R. 3, C. P. Code, applies and 
an appeal would lie against the decision of the 
Court. ( Verma, Hamilton and Sinha, JJ.) Panna 
Lal Mandwari v. Bishan Devi. 

(1946) All. 833=228 I.C. 547=1947 All. (Rul.) 
91=1946 A.L.J. 277=1946 A.W.R. (H.C.) 
473=1946 A.L.W. 315=A.I.R. 1946 A. 353. 

____o 17 R. 3— Dismissal under — Applica- 

lion foy restoration under O. 9—. Maintainability. 

Where the dismissal of a suit is under R. 3 
of O. 17, C. P. Code, an application for its 
restoration under O. 9 cannot lie. (Lal, I'M. / 
and Haider, J.M. II.) Brij Mohan v. Bhola. 

1949 R.D. 98. , , . . ~ 

_O. 17, R. 3— Disposal of suit under—Cir¬ 
cumstances that can be taken note of. 

When a Court decides xo dispose of a case 
under the provisions of O. 17, R. 3, C. P. Code, 
the Court is not necessarily bound to take note 
only of ‘che absence of the defendant on that 
date. The Court can also 'cake into account the 
general past conduct of the party in respect of 
that suit and his prior laches. (Lal, J.M. I.) 
Mathura Prasad v. Brij Rani. 1948 R.D. 334 

=1948 A.W.R. (Rev.) 202. . f . f . 

_O. 17, R. 3— Scope and applicability— 

Restoration applications. 

Even if O. 17, C. P. Code, cannot be applied 
to restoration applications, there is nothing to 
prevent the principles underlying that order from 
being applied to miscellaneous proceedings. Where 
during the progress of an application to set aside 
an ex parte decree a party has been ordered to do 
something and he fails to do that, the Court may 
on the adjourned day apply the principles of K. 3 
of O. 17, and decide the matter on the merits, as 
it stands with the materials on the record. 
(Bind Basni Prasad and Agarwala, JJ.) Chandra 
Mohan v. Raghunath Prasad. 1950 A.W.R. 
181=A.I.R. 1950 A. 339=5 D.L.R. (A.; 

198=1950 A.L.J. 82. » 

O. 17, R. 3 and 0. 20, R. 4 (2) (U.P.) 


tiff absent on adjourned date and his pleader 
reporting no instructions on refusal of further 
adjournment — Dismissal — Appealability . 

• Where a plaintiff is absent on an adjourned 
date and his pleader reports no instruction on The 


—Scope and effect of R. 3 of O. 17— Necessity for 
judgment as required by 0 . 20, R . 4 (2) even 

when defendant is in default. 

R. 3 of O. 17, C. P. Code, as amended, does 

not mean that the Court may merely pass a 
decree if the defendant is in default. What it 
means is ‘chat the Court may further adjourn the 
hearing or it may without granting any further 
adjournment proceed to try the suit, take such 
evidence as may be produced and decide the suit 
on the merits. There must he a judgment con- 
'caining the particulars specified in O. 20, R. 4 
(2) even in such a case. (Acton, S.M .) Maho¬ 
med Zia v. Girja. 1946 A.W.R. (Rev.) 22. 

-O. 18, R. 4— Summary dismissal of suit 

on admissions of one of plaintiffs— -Propriety . 

In a suit brought by eleven plaintiffs lor de¬ 
claration of their right of way over a village 
path, the Court held on the basis ^ of certain ad¬ 
missions made in his cross-examination by one 

of the plaintiffs that the disputed path was a 
public highway and not a village^ pa‘ch, and dis¬ 
missed the suit on the ground that it was not mam- 



3131 


II 3 2 


THE QUINQUENNIAL DIGEST, 1946— 195°* 

C. P. CODE (1908), O. 18, R. 17. C. P. CODE (1908), O. 20, R. 4. 

tainable under S. 91 and O. 1, R. SC. P. Cude. though no demand or request therefor is made by 
No specific objection with regard 'to the ground of the other side. (1942) O.W .N . 242, ref. ( Misra 
non-maintainability w.\s , taken in the written and Kaul.JJ.) ' AlNI ;' N A BD /c A n f p ‘ 
statement. The suit was decided without taking Abdul Ali. I.L.R. (1950) All. 05—4 D.L..K, 
the evidence of the witnesses who were in at- (All.) 277. 

tendance and without considering ocher materials -O. 20, R. 2— Scope—Scheme decree— Sub- 

already on the record, such as the report of the sequent modification—Application for—Maintain- 
commissioner who held a local investigation. ability—Power of Court to alter in the absence 

Held, that the summary dismissal of the suit 0 £ clause giving liberty to appiy. See C. P. 
■without complying with the provisions of O. 18, Code, S. 92. 49 Bom.L.R. 757. 


R. 4, C. P. Code, was neither fair nor proper. 

(Sharpe, J .) Hangsa Kalita v. Prodiprai 
Deka. I.L.R. (1946) 1 Cal. 522=A.I.R. 1949 
Cal. 209=83 C.L.J. 123=50 C.W.N. 489. 

-O. 18, R. 17 —Powers of Court — Conchi- 

sion of hearing and reservation of judgment — 
Power to recall witness and examine further — 
Right of party to apply to Court. . ■ 

The powers given to a Court under O. IS, 

R. 17, C. P. Code, are very wide and it is desir¬ 
able that they should be kept wide. The effect 
of the words “at any stage of a suit” is that if 
a Court, after the hearing is concluded, while 
considering its judgment, finds that there is an 
ambiguity on the face of the record, or an omis¬ 
sion which wants clearing up the Court can, in 
a proper case, recall a witness, who had given 
evidence, for that purpose. The Court can exer¬ 
cise its power either of its own motion or at 
the instance of a litigant. But the power, being 
discretionary should be exercised with the great¬ 
est care and only in the most peculiar circum¬ 
stances. {Blagden, J.) Maimiuukai Amthalal 
v. Amthalal Nanalal. 48 Bom.L.R. 721 = 
A.I.R. 1947 Bom. 156=231 I.C. 308. 

-O. 18, R. 18 —Memorandum of local in¬ 
spection—If must form part of record. 

There is no provision in O. 18, R. 18, C. P. 
Code, for the making of any memorandum to 
form part of the record, such as is provided by 

S. 539-B, Cr. P. Code, for criminal cases. 
{Sharpe, J.) Bholanath Ghosh v. Momf.na 
Khatun. 223 I.C. 470=1946 Cal. (Rul.) 178 
=50 C.W.N. 682=A.I.R. 1946 Cal. 444. 

-O. 18, R. 18— Scope—Object of local ins¬ 
pection—Bringing fresh evidence on record — Pro¬ 
priety of. 

It is well-established that the purpose of a 
local inspection is to enable the Court to under¬ 
stand the evidence on the record, and not to bring 
fresh evidence on the record. Such local inspec¬ 
tion cannot be used for the purpose of bringing 
fresh evidence on record. {Shearer and Reuben, 
JJ.) Mahomed Mian v. Jugeswap.. 21 Pat. 

554. 

-O. 19, Rr. 1 and 2— Scope—Affidavit- 

Value of—Oral denial of allegations by opposite 
party—If makes affidavit not evidence of facts 
alleged—Duty of deponent to go into witness box 
when no request is made by opposite party . 

An affidavit docs not cease to be evidence of 
the facts alleged therein merely because the oppo¬ 
site party verbally denies them without any attempt 
at controversion by a counter-affidavit or without 
a request for the attendance of the deponent for 
cross-examination. It is not incumbent on the 
deponent to go into the witness box voluntarily, 


_O. 20, R. 3— Applicability to Chartered 

High Courts—Power of Judge to alter judgment 
after its delivery—Practice in derogation of law, 
if recognizable. 

O. 20, R. 3, C. P. Code, would apply to judg¬ 
ments of Chartered High Courts delivered in the 
exercise of their appellate or revisional jurisdic¬ 
tion and except within the well-known limits 
where a Court can exercise its inherent jurisdic¬ 
tion, there is no inherent jurisdiction in the 
Court to re-hcar a case and alter or add to a 
judgment which has been duly pronounced and 
deliberately signed in accordance with law. 

It follows, 'chatT it is not competent to a 
Judge who lias once pronounced and signed a 
judgment to re-call and alcer that judgment at the 
request of either party. 

A practice in derogation of the law as laid 
down above can neither grow nor be recognized. 

{Bround, Malik and Pathak, JJ.) Allah Rabbul 
Almin v. Ganga Sahai. I.L.R. (1947) A. 
180=230 I.C. 473=1947 A.VV.R. (H.C.) 249 
= 1947 A.L.J. 215=1947 A.L.W. 112=A.I.R. 
1947 A. 211 (F.B.) . 

- O. 20, R. 4 —Contents of judgment—Ne¬ 
cessity for giving reasons for the findings of fact. 

O. 20, R. 4 (2) requires a Court not only to 
state the points for determination and the deci¬ 
sion thereon but ajso to give reasons lor such a 
decision. In the case of findings of fact arrived 

at by Courts of first appeal this is all the more 

necessary because those findings are binding on 
the Court of second appeal and it is necessary 

that, if such matter comes before a Court of 

second appeal, that Court should be able tojudge 
whether the first appellate Court has applied its 
mind to consideration of the evidence or not. , 
{Kidwai, J.) Sabharaj v. Mahesh Narain, 
22 Luck. 363=A.I.R. 1948 Oudh 27=1947 O. 
W.N. 232=1947 O.A. (C.C.) 76=1947 A.W. 
R. (C.C.) 76. 

- O. 20, R. 4 (1 )—Judgment of Sttudl 

Cause Court — Court's duty to make it intelligible 
—Provincial Small Cause Court Act, S 25. 

As under S. 25, Provincial Small Cause Court 
Act, the High Court is empowered to satisfy 
itself that a decree or order of the Judge of a 
Small Cause Court was in accordance with law or 
not, “a correlative duty is impliedly cast on that 
Judge to make his judgment sufficiently intelli¬ 
gible to enable the High Court to perform its 
duty properly”. The Judge may, without giving 
his reasons for the decision, elucidate the points 
for determination in such detail as to make the 
decision intelligible. A.I.R. 1943 Bom. 41$» 
foil. ( Kayani , /.) Faiz Begum v. Md. Bashir* 
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Pak.L.R. (1950) Lah. 177= A.I.R. 1950 Lab. < 

128. „ , . ■ 1 
_o. 20, R. 4 (2 )—Contents of judgment — e 

Duty to set out material evidence. r 

It is not sufficient for the trial Court merely to < 

state in its judgment that on a careful considera- £ 

tion of the evidence it has come to this or that c 

conclusion. The material evidence on a parti- j 

cular issue for and against the parties to the suit 

must be set out in the judgment, and reasons stated . 

for its acceptance or rejection. ( Thadam , Ag. . 

C J. and Ram Labhaya, /.) Ambor Ali v. 

Nichar Ali. A.I.R. 1950 Assam 79. 

___0. 20, R. 5— Issues of fact—Duty of trial 

Court to decide all issues. 

The Courts of fact must decide all the issues 
of fact which arise between the parties so that 
if the appellate Court takes a different view, the 
parties are saved from further harassment. 

(Manohar Lall, Meredith and Shearer, //..) Ram 
Ranbijaya Prasad Singh v. Sukar Ahir. -6 
Pat. 181=A.I.R. 1947 Pat. 334=1948 P.W.N. 

33 (S.B.). 

__ O. 20 R. 6— Decree—Form and contents 

of—-Suit for dissolution and accounts of partner- 

ship _ Dismissal — Appeal — Judgment alloiving 

appeal—Decree not drawn up but memo, of costs 
alone prepared and signed by Court- If proper 
decree—Second appeal with such memo, of costs 
—If proper or maintainable—0 . 41, R. 1 and O. 

42, R. 1. . . - ... x . 

The decree in an original suit ( c.g .) in a suit 
for dissolution of partnership, should be quite 
distinct from the judgment and should contain a 
statement of the amount of costs awarded and 
also by whom and out of what property the same 
are to be paid, etc. So also in an appeal from 
the decree dismissing such suit, there must be a 
judgment as well as a decree. A memo, of costs 
•signed by the Court, but without 'containing the 
details specified in O. 20, R. 6, is.not a proper 
decree as to costs within the meaning of O. 20, 
R. 6 or for purposes of O. 41, R. 1 or O. 42, 
R. 1. Such a memo, of costs annexed to the 
memorandum of appeal cannot be treated as a 
decree. There being no decree, no appeal can 
lie. 1 Lah. 223, foil. (Karncm Singh, J.) 
Banwari Lal Verm a v. Amrit Sagar Gupta. 

4 D L.R. (Siml*.) 200=A.I.R. 1949 E.P. 400 
=51 P.L.R. 305. . . 

_O. 20, R. 9—Scope—Decree—Descrip¬ 
tion of property—Particulars—Absence of—Ef¬ 
fect. See C. P. Code, O. 7, R. 3. A.I.R. 
1950 Pat. 306. 

_ 0 . 20, R. 11— Applicability—Mortgage 

dcCY€ 6 

O. 20, R. 11, C. P. Code, applies to a money 
decree and not to a mortgage decree. (Shearer 
and Reuben , //.) Basanta Kumar Mitra f. 
Chota Nagpur Banking Association, Ltd. 26 
Pat. 231=A.I.R. 1948 Pat. 18=1948 Comp. C. 
T27. 

_O. 20, R. 11 —Prayer for instabnents — 

1 Duty of Court . 

* Where instalments are prayed for by the debt¬ 
ors, the Court should see that the facts relating 
to means arid circumstances of the debtor as also 
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of the creditor are brought in before the Court. 
If a debtor simply says that he would noc be 
able to pay money if a certain number of instal¬ 
ments is not granted to him, chat is not sufficient. 
Strictly speaking, it would be bis own opinion 
and would not be admissible in evidence. (Milter 
and Sharpe , //.) Jagadish Chandra Chakra- 
parti v. Brotenura Mohan Mattra. I.L.R. 
(1945) 1 Cal. 474=A.I.R. 1949 Cal. 427. 
_O. 20, R. 11 (2 )—Conversion of decree 

into instalment decree without consent of decree- 
holder—Jurisdiction of Court. 

Under O. 20, R. 11 (2), C. P. Code, the 

Court has no jurisdiction to alter a decree into an 
instalment decree except with the consent of both 
the decree-holder and the judgment-debtor. (Har¬ 
ries, C.J.) Chandra Nath Bhose t-. Saha- 
dabia Kumarin. 52 C.W.N. *440. 


-O. 20, R. 12 (Mad.)— Applicability- 

No claim for mesne profits in suit and no decree 
— Decree-holders' subsequent application _ for 
ascertainment of future mesne profits—Maintain- 

ability—Madras Debt Conciliation Act (XI of 
1936), S*. 10 (2)—Whether liability for future 

mesne profits can be a “debt”. 

In a suit to recover possession and for damages 
for a particular year, the decree directed the de¬ 
fendants to put the plaintiffs in possession and 
also awarded damages for the year asked for. 
There was no claim for future mesne profits for 
the subsequent years and the decree was silent 
about it. Some years later the decree-holders ap¬ 
plied under O. 20, R. 12, C. P. Code, for the 
ascertainment of the subsequent mesne profits 
and for a decree regarding the amount so as¬ 
certained. It was resisted on the grounds that 

(a) the liability had become discharged under the 
Madras Debt Conciliation Act, S. 10 (2) and 

( b ) the application under O. 20, R. 12 was not 
maintainable. . 

Held , (1) that the liability for future mesne 
profits not having been adjudicated upon by any 
decision of Court and the amount itself not hav¬ 
ing been ascertained it could not be described as 
a “debt” within the meaning of the Madras Debt 
Conciliation Act. (2) That the Court had no 
jurisdiction to allow the application under O. 20, 
R. 12, since mesne profits have to be ascertained 
at the stage of the suit itself and there having 
been no such claim and the decree having been 
silent, the relief should be deemed to have been 
refused. ( Chandrasekhara Aiyar, J.) Atchayya 

v. Appalaraju. 1946 M.W.N. 607=230 I.C. 
436=A.I.R. 1947 Mad. 109=59 L.W. 525= 
(1946) 2 M.L J. 233. 

-O. 20, R. 12— Application under — Juris¬ 
diction'of lower Court to entertain — Appellate de¬ 
cree directing mesne profits to be ascertained tn 
execution . 

Where the appellate Court decreeing a suit for 
possession on appeal directs that mesne profits 
should be determined in execution proceedings, the 
duty of the lower Court is to carry out its 
direction. It has no jurisdiction to entertain an 
application under O. 20, R. 12, C. P. Code. 
( Tyabji, C.J. and Meher t J .) Mahomed Hussain 
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Khan v. Rasoolbux. I.L.R.(1947) Kar. 194 
=A.I.R. 1948 Sind 124. 

---O. 20, R. 12— Order dismissing applica¬ 
tion — Appeal. 

An order dismissing an application under O. 
20, R. 12, C. P. Code, on the ground that it 
does not lie as the direction in the decree passed 
by the Appellate Court, that mesne profits should 
be determined in execution proceedings has to be 
followed, is not a decree within the meaning of 
S. 2 (2), C. P. Code, lx is only an inter¬ 
locutory order from which no appeal lies. 
( Tyabji, C .7. and Metier, J.) Mahomed Hus¬ 
sain Khan v. Rasoolbux. T.L.R. (1947) Kar. 
194=A.I.R. 1948 Sind 124. 

“ O • 20, Rr. 12 and 18— Partition suit — 
Preliminary decree (jiving no directions as to pro¬ 
fits subsequent to date of suit—Mesne profits if 
can be awarded at stage of final decree—Mesne pro¬ 
fits after date of suit—If to be specifically asked 
for in the plaint. 

The^ mere fact that a preliminary decree for 
partition did not give directions as to profits 
subsequent to the date of suit does not preclude 
the parties from applying for or the Court from 
awarding mesne profits by its final decree. 

In a partition suit when a plaintiff asks for 
the establishment of his right to a share in the 
lands, what is appurtenant to it, namely, a right 
to account, need not be separately asked for and 
the absence of such specific prayer is no bar to 
the award of mesne profits. ( Sitnayya, 1 .) 
Raghava Mannadiar v. Thkvyunni Manna- 
diar. 1946 M.W.N. 571=59 L.W. 426= A.I. 
R. 1947 Mad. 106=231 I.C. 295=(1946) 2 M. 
L.J. 117. 

-O. 20, R. 12 and Limitation Act (IX 

of 1908), Art. 181— Preliminary decree of 1937 
in partition suit directing determination of mesne 
Profits due to plaintiff on his application in exe¬ 
cution—Application under O. 20, R. 12 in 1945 ' 
—If barred. 

A preliminary decree in a partition suit passed 
on 23rd December, 1937, directed “that the mesne 

profits due to the plaintiff.be determined 

on a^ separate petition by the plaintiff in execu¬ 
tion.’ The plaintiff filed an application under O. 
20, R. 12, C. P. Code, on 22nd February, 1945. 
Oli a question whether the application was bar¬ 
red as limitation, 

Held, that the proper way to deal with the 
decree would be to treat it as a decree declaring 
the plaintiff’s right to mesne profits coupled with 
the direction that the mesne profits might be 
subsequently ascertained in an application to be 
filed for that purpose and that the proper appli¬ 
cation could only be under O. 20, R. 12, C. P. 
Code. -In considering the question of limitation 
the principles of law that must be applied must 
be those governing an application under O. 20, 
R. 12. Hence, it cannot be held that, the appli¬ 
cation comes under Art. 181 of the Limitation 
Act and that it must be filed within three years 
from the date of the passing of the preliminary 
decree. (Govindarajachari, J.) Chandrakan- 
, tam v. Chandramowliprasada Rao, 61 L.W 
‘562 (2)=1948 M.W.N. 617=A.I.R. 1949 Mad. 
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134=4 D.L.R. (Mad.) 17=(1948) 2 M.L.L 
206. ; 

-O. 20, R. 12— Scope — Preliminary decree 

in respect of future mesne Profits—If essential — 
Decree for amount of mesne profits without preli~ 
minary decree — Legality. 

Though under normal circumstances it is no 
doubt usual for the Court to pass a preliminary 
decree*’ regarding mesne profits subsequent to 
suit, it would be quite within the competence of 
the Court, to pass a decree for such profits pay¬ 
able subsequently to the suit, if, in the circum¬ 
stances of the case, an inquiry is unnecessary or is 
waived by the parties. A preliminary decree 
becomes necessary only when the exact amount 
has to be ascertained after examination of fresh 
evidence. If mesne profits are claimed on the 
basis of rent which is fixed and agreed upon 
between the parties, or if the Court decides that 
mesne profits ought to be allowed on that basis 
the amount being definitely ascertained, there 
would be no occasion for passing a preliminary 
decree so that there may he another ascertain¬ 
ment of the amount due to the plaintiff. The- 
matter is, one of procedure and not one of juris¬ 
diction. ( Mukherjea and Sharpe, //.) GaneshI 
Lal Sharma v. Snehalata Dassi. I.L.R. 
(1946 ) 2 Cal. 599=226 I.C. 426=1946 Cal. 
(Rul.) 380=51 C.W.N. 136=A.I.R. 1947 Cal. 
68 . 


-O. 20, R. 12—Suit for jxvssession of im-' 

movable property and mesne profits—Claim for 
damages for period subsequent to. suit—If can be- 
joined. See C. P. Code, O. 2, R. 4 (/>) and (c* 
50 C.W.N. 229. 

——-—O . 20, R. 13 —Lssenee and scope of ad¬ 
ministration suit—Question of benami or whether 
property formed part of estate of deceased—If can 
be gone into. 

The essence of an administration suit, is that' 
the defendant must be a party accountable to the 
plaintiff in respect of the estate of the deceased*, 
which is to be administered. The object, of the 
suit is to have the estate administered under a de¬ 
cree of Court; and in such a suit the whole ad¬ 
ministration and settlement of the estate are as¬ 
sumed by the Court; the suit in essence is one- 
for an account and for the application of the* 
assets for the satisfaction of dues of all the cre¬ 
ditors and for the benefit of all others who are- 
entitled; the Court marshals the assets and makes 
such a decree. 

The question whether a particular item of pro¬ 
perty formed part of the estate of the deceased* 
can be determined in such suit and any fraudu¬ 
lent transfer made by an executor can be set 
aside. The rule that, where a transaction is made 
out to be benami effect will be given to the real 
and not to the nominal title can be applied only 
subject to the proviso that, the result of doing so- 
should not be to violate the provisions of a sta¬ 
tute. 39 All. 173 (P.C.); 1928 All. 511; 1933-* 
Bom. 262; 33 Cal. 180 (P.C.); 191S Cal. 883; 
1935 Cal. 39; 1932 Lah. 328; 1936 Lah. 365 p 
1931 Mad. 683, ref. (Harmm Singh, /.) Ma¬ 
homed Ishaq v. Mt. Ahmad Bi'. 4 D.L.R. 
(Simla) 229. 
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-O. 20, R. 14 —Payment of pre-emption 

money after time fixed in decree on disposal of 
appeal against decree—If proper payment. 

Under O. 20, R. 14 the Court at the time of 
passing a pre-emption decree is bound to 
specify a date within which the payment is to 
be made unless in the decree itself any power 
has been reserved to extend the time for deposit. 
Where a time has been fixed and no provision is 
made for extension and an appeal is filed and no 
stay obtained, payment of the pre-emption money 
after the disposal of the appeal and the expiry 
of the time fixed in the decree would not be a 
valid deposit. ( Chandiramoni, J .) Badri Prasad 

v. Mata Prasad. A.I.R. 1950 All. 663. 

_O. 20, R. 18 (2)—Applicability to suits 

under S. 49, U. P. Tenancy Act. See U. P. 
Tenancy Act, S. 49. 1949 R.D. 240. 

_O. 21, R. 1— Instalment decree not re¬ 
stricting mode of payment—Option of judgment- 
debtor to pay instalment in Court—Due date for 
payment falling on holiday—Deposit of instal¬ 
ment in Court on re-opening day—Validity- 
Limitation Act, S. 4. 

Under O. 21, R. 1, C. P. Code, a judgment- 
debtor has an option to pay ’die decretal amount 
out of Court to the decree-holder or to deposit 
into the Court whose duty it is to execute the 
decree. Where an instalment decree does not 
restrict the mode of payment of the instalments 
and it does not direct that the money is payable 
to the decree-holder out of Court and is not 
to be deposited in Court for payment to him, 
the judgment-debtor has an option to pay the 
instalments either to the decree-holder out of 
Court or to deposit them in Court. 

If the due date for payment of an instalment 
falls on a holiday, the deposit of that instalment 
in Court on the first reopening day is valid. The 
general principle is that, although a party cannot 
by his own act extend a period allowed by law 
for doing an act in Court, yet, if delay is caused 
by the fact of the Court being closed on the last 
Hay of that period, he is entitled 'go do the act 
on the first opening day. (Bose and Sen , 77.) 
Premchand v . Ramdeo. l.L.R. (1948) Nag. 
612=A.I.R. 1949 Nag. 141=1949 N.L.J. 303. 

_O. 21, R. 2— Adjustment—Agreement 

after decree—Provision for payment in instal¬ 
ments and for payment of interest not decreed— 
Power of executing Court to record—Executability 

of compromise. 

A compromise arrived at between a decree- 
holder and a judgment-debtor after decree, pro¬ 
viding that the decree shall be payable in instal¬ 
ments and that the judgment-debtor shall pay 
some interest for which the decree has made 
no provision, is one which can be recorded by the 
executing Court under O. 21, R. 2, C. P. Code, 
and executed by it. (Bose, 7.) Murlidhar v. 
Balmukund. l.L.R. (1946) Nag. 752=224 I. 
C. 447=1946 Nag. (Rul.) 151=1946 N.L.J. 
469=A.I.R. 1946 Nag. 313. 

-O. 21, R. 2— Adjustment—Schema of 

Composition approved by Insolvency Court—If ad¬ 
justment of decree of creditor . 

Q. D .—72 
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A scheme of composition approved by the In¬ 
solvency Court is not an adjustment of a decree 
when the creditor’s claim is a judgment debt, and 
as such can be recognised by any Court executing 
the decree, although it has not been certified or 
recorded under O. 21, R. 2, C. P. Code. (Clough, 
7.) Ganesh Das v. Surya Kumar Bose. 50 
C.W.N. 307. 

_O. 21, R. 2— Agreement betzveen parties 

to vary decree—Jurisdiction of Court to execute 
such agreement. 

Agreements to compromise a claim to execute 
a decree may be divided into thiee classes. In 
the first class of agreement the decree-holder 
agrees to give up all his rights under the decree 
on the judgment-debtor’s doing something or the 
other, and there is no adjustment until Jhe judg¬ 
ment-debtor has done whatever he promised. The 
second class of agreement is where the decree- 
holder agrees to give up all his rights under the 
decree in return for a promise by the judgment- 
debtor to do something or the other; on the re¬ 
cording of such an adjustment, the decree becomes 
fully satisfied and the decree-holder can enforce 
the fulfilment of the judgment-debtor’s promise 
only by a separate suit. The third class of 
agreement is one in which the parties agree that 
the decree should be modified in some way or 
other and that decree-holder shall be en¬ 
titled to execute the decree as modified but not 
the original decree. The parties ‘to a decree can, 
by agreement, vary that decree and ask the 
Court to record such an agreement and the Cour'c 
will then have jurisdiction to execute that agree¬ 
ment. (Puranik and Pollock, 77.) Mkghkaj v. 
Kesarimal. l.L.R. (1947) Nag. 197=231 I.C. 
119= A.I.R. 1948 Nag. 35=1947 N.L.J. 225. 

-O. 21, R. 2— Applicability — Decree for 

ejectment. 

O. 21, R. 2, C. P. Code, applies to a decree 
for ejectment. The words "in the decree” in the 
rule refer to a decree of any kind. (Bose, 7.) 
Devidas v. Shri Balasaheb Deosthan Basim. 
l.L.R. (1948) Nag. 486=1948 N.L.J. 421= 
A.I.R. 1948 Nag. 374=3 D.L.R. (Nag.) 68. 

-O. 21, R. 2— Applicability — Execution of 

decree by successor of original decree-holder. 

Even when a decree is sought to be executed 
by the successor of the original decree-holder, 
the provisions of O. 21, R. 2, C. P. Code, are 
applicable and no payment can be considered by 
the Court unless it has either been certified under 
stib-R. (1) or recorded under sub-R. (2) of that 
rule. (Kaul and Kidzvai, 77.) Hira Devi v. 
Ajodhia Nath Tandon. 1948 O.A. (C.C.) 106 
=1948 O.W.N. 144=A.I.R. 1948 Oudh 299= 
1948 A.W.R. (C.C.) 106. 

-O. 21, R. 2 and O. 23, R. 3—Applicabi¬ 
lity and relative scope—Mortgage suit—application 
for final decree under O. 34, R. 5—Plea of ad¬ 
justment of mortgage debt before preliminary 
decree—Power of Court to inquire into. [ See Q. 
D. 1941-1945, Vol. I, Col. 1122.] Madan 
Theaters Ltd. v. Dinshaw & Co. 72 I.A. 277 
=I.L.R. (1945) Kar. (P C.) 321=26 P.L.T. 
283=20 Luck.: 461=1946 O.A. (P.C.) 86=50 
C.W.N. 102=1946 A.W.R. (P.C.) 86 (P.C.’). 
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-O. 21, R. 2— Bar of execution — E.xccu- 

tion petition to realise balance of decree debt 
allotted in partition by father to son—Pica of 
satisfaction by payment to father —Alleged pay¬ 
ment found against—Memorandum of full satis¬ 
faction filed by the father, if a bar to execution 
—Locus standi of father to file it. 

Under a registered deed of partition, dated 28th 
Decemf>er, 1944, die balance due under a decree 
obtained by the father was allotted to his son. 
When the son filed on 27th March, 1945, an Exe¬ 
cution Petition to realise the balance due under 
the decree the judgment-debtor pleaded satis¬ 
faction of the decree by payment ‘to the father 
on 28th June, 1944 and it was supported by the 
father filing a memorandum of full satisfaction 
on 7*ch August, 1945. But it was found by the 
Court that no money was reailv paid by the judg¬ 
ment-debtor to the father. On a question whe¬ 
ther nevertheless the Court had no jurisdiction to 
execute the decree in the face of the decree- 
holder’s memorandum of full satisfaction of the 
decree. 

Held, that as the decree nad been found to be 
really not satisfied by payment and the original 
decree-holder, the father, ceased to have any 
interest in it after the date of the partition when 
that interest passed to his son, the father had 
thereafter no locus standi ’co file any memorandum 
of full satisfaction of the decree and it could 
not help the judgment-debtor to object to the 
execution of the decree. ( Rajam/mnar and Shaha- 
buddin, JJ.) Krishnan Chettinr v. Minor 
Lakshmanan Chettiar. 1947 M.W.N. 317= 
60 L.W. 247=A.I.R. 1948 Mad. 6= (1947) 1 
M.L.J. 270. 

-O. 21, R. 2— Decree-holder filing applica¬ 
tion for adjustments Whether can withdraw or 
modify. 

There is nothing in O. 21, R. 2, C. P. Code, 
to prevent the decree-holder from withdrawing 
or modifying his application for adjustment be¬ 
fore the adjustment is recorded. ( Puranik and 
Pollock, JJ.) Megiiraj v. Kesarimal. I.L.R. 
(1947) Nag. 197=231 I.C. 119=A.I.R. 1948 
Nag. 35=1947 N.L.J. 225. 

-O. 21, R. 2 —Effect of not certifying pay¬ 
ment . 

Though it is the duty of the decree-holder 
to certify payment, if he fails to do so, the 
judgment-debtor can inform the Court of such 
payment. But if the Court is not informed of 
such payment, it will not lx? recognized in the 
execution Court. ( Haider, J.M. If and Lai J. 
M.I.) Wajahat Ali v. Btiagcoo. 1949 R.D. 
173. 

-O. 21, R. 2 —If applies only to a money 

decree—Awarding of costs, if makes a decree a 
money decree. 

It is wrong to say that O. 21, R. 2, C. P. 
Code applies only to a money decree. A decree 
does not become a money decree merely because 
costs' have been awarded. (Davies.) Hem Raj 
v. Gabru. 1946 A.M.L.J. 6. 

*- O. 21, Rr. 2 and 15 —Payment outside 

•Court to one of the partners in the case of a 
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decree in favour of a firm—If binds other part¬ 
ners. 

Per Full Bench ( Raghava Rao, J., dissenting — 
When a decree is passed in favour of a firm, 
payment made outside Court to one partner decree- 
holder can bind the other partners decree-holders, 
pprovided that the other partners decree-holders 
would be at liberty to establish special circum¬ 
stances why such a payment should not bind them 
31 M.L.J. 93 and 66 M.L.J. 656; I.L.R. 57 
Mad. 696, overruled. Observations of Bhashyam 
Ayyangar, J., in 12 M.L.J. 16C; I.L.R. 25 
Mad. 431 (F.B.), not approved. (P. V . Raja- 
mannar, C. J., Viswanatha Sastri and Raghava 
Rao, JJ. ) PIanumanthappa v. Sf.ethayya and 
Co. I.L.R. (1950) Mad. 285=5 D.L.R. (Mad.) 
72=62 L.W. 539=1949 M.W.N. 527=A.I.R 
1949 Mad. 790= (1949) 2 M.L.J. 217 (F.B.). 

-O. 21, R. 2 —Scope and effect of. 

The payment of the decreed amounts have to 
be certified to the Court under O. 21, R. 2, C. 
P. Code and if they are not so certified taey 
cannot be admitted and execution must proceed. 

( Nethersole, S.M. and Nehru, A.M.) Gokul 
Prasad v. Mohan Lal. 1947 A.W.R. (Rev.) 
68 ( 1 ). 

-O. 21, R. 2—Scope—Suit for i>ossession 

by purchaser at sale in execution—Plea of uncer¬ 
tified adjustment of decree in defence—Sustain¬ 
ability. [See Q.D. 1941-1945, Vol. I, Col. 
1124.] Abdul Subhan Sahib v. Ramanna. I. 
L.R. (1945) Mad. 827. 

--—D. 21, R. 2 (3)— Scope—Court holding 

enquiry under S. 476, Cr. P. Code— Whether 
can recognise uncertified payment. 

Under O. 21, R. 2 (3), C. P. Code, a Court 
cannot consider an' uncertified payment in the 
course of the execution of the decree, but it is 
not precluded from doing so while subsequently 
holding an enquiry under S. 476, Cr. P. Code. 
9 R. 104, relied on. (Mangalmurthi, J.) Shriram 
v. Bajranglal. I.L.R. (1949*. Nag. 145=4 D. 
L.R. (Nag.) 41=3 A.I.Cr.D. 156=A.I.R. 
1949 Nag. 276=50 Cr.L.J. 709=1949 N.L.J.- 
59. J 

-jO. 21, R. 5 and S. 39— Decree transfer¬ 
red direct* to subordinate Court in another Dis¬ 
trict—Jurisdiction of transferee Court — Subse¬ 
quent transfer of decree to that Court by District 
Court—Effect of. 

S. 39, Civil Procedure Code, no doubt, pro¬ 
vides in general terms that on the application of 
the decree-holder the Court which passed the 
decree may send it for execution to another 
Court when the conditions specified in the section 
arc fulfilled, but then O. 21, R. 5, Civil Pro¬ 
cedure Code, steps in to fix the District Court 
as the Court to which the decree shall be sent 
when it has to be sent to Court situate in another 
district. The words are mandatory and do not 
leave any room for the exercise of any discre¬ 
tion in the matter by the Court which passed the 
decree. On receipt of the decree the District 
Judge may choose to execute the decree him¬ 
self and may not send it to any subordinate Court 
at all. Until the District Judge has passed an 
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order of transfer under R. 8, no subordinate 
Court has any jurisdiction in the matter. If 
therefore a decree is sent direct to a subordinate 
Court in another district in contravention of the 
provisions of O. 21, R. 5, the transferee Court 
has no jurisdiction to execute the decree. If 
subsequently the District Judge transfers the 
decree to that Court, the execution case must 
proceed on the footing that the application for 
execution is presented on the day on which the 
decree is received on transfer by the District 
Judge. An order of attachment and the attach¬ 
ment effected thereunder prior to the said trans¬ 
fer are null and void. 22 C. 764, foil. A.I.R. 
1943 Lah. 129, Diss. from. ( Das Gupta and 
Mitra, JJ.) Sachindra Kumar Bose v. Raj 
Kumari Usha Prova De. A.I.R. 1949 Cal. 

690. 

_O. 21, Rr. 5 and 8—Non-compliance—If 

fatal and affects jurisdiction of ‘transferee Court 
to entertain execution application and to execute. 

See Limitation Act, Art. 182 (5). 25 Pat. 50. 

_O. 21, R. 5— Non-compliance with re¬ 
quirements—If affects jurisdiction. 

Non-compliance with the requirements of O. 21, 
R. 5, C. P. Code, would affect jurisdiction. 
Where a decree passed by the Calcutta High Court 
on its original side is transferred to a District 
Judge for execution but his address is incorrect¬ 
ly given, the Subordinate Judge at that address 
is not justified in receiving the papers which are 
not meant for him. His receiving the papers 
meant for the District Judge will not confer any 
jurisdiction on him to execute the decree. The 
irregularity is not curable as it affects jurisdiction. 

( Thadani . C.J. and Ram Labhaya, J.) Durga- 
prasad Agarwalla v. Harisankar Killa. A. 
I.R. 1950 Assam. 163. 

_-O. 21, Rr. 6, 7 and 8—Order transferring 

decree—When comes into effect—Execution pe¬ 
tition to transferee Court without production uf 
the order of transfer—Dismissal—Legality—Pro¬ 
per procedure. [See Q.D. 1941-1945 Vol. I, 
Col. 1127.] PeRumal Chettiar v. Kotayya. 
224 I.C. 296=1946 Mad. (Rul.) 176=A.I.R. 

1946 Mad. 169. ^ j ^ 

_O. 21, R. 6— Scope of enquiry—Duty of 

Court. . , _ 

O. 21, R. 6, C. P. Code, reauires the Court 

which passed the decree to certify certain mat¬ 
ters to the Court to which the decree is to be 
transferred for execution, among them the fact 
that satisfaction has not been obtained or that 
it has been obtained in part. This is not a 
mere ministerial act but a judicial one. It is 
the duty of the Court which passed the decree 
to satisfy itself that the decree it is transfer¬ 
ring is a live decree which is still capable of 
execution. If the decree has been fully ratis- 
fied or is 'dead for other reasons, the Court 
which passed it should, in normal circumstances, 
determine the matter. It certainly has juris¬ 
diction to do so, though it may be proper in 
certain cases to leave the matter open. (Bose, J.) 
Prayagdas Shankerlal v. Mr. Inmrabai. I. 
L.R. .(1947)- Nag. 497=A.I.R. 1948 Nag. 189 
=1947 N.L.J. 376. 


C. P. CODE (1908), O. 21, R. 12. 

-O. 21, Rr. 10 and 11— Application to 

transfer decree—If one for execution—Further 
application in transferee Court—Necessity for. 

An application to transfer a decree to another 
Court for execution is not an application for 
execution. It is only a step-in-aid of execution. 
It only asks that the decree be transferred to 
another Court to enable it to be executed. It 
does not in itself ask for execution. A further 
application would be necessary in the transferee, 
Court. (Bose, J .) Pray aquas Shankarlal v. 
Mt. Indirabai. I.L.R. (1947) Nag. 497=A.I. 
R. 1948 Nag. 189=1947 N.L.J. 376. 

-O. 21, R. 10— Execution zoith regard to 

part of claim — Permissibility. 

There is nothing in law to prevent a decree- 
holder from giving up part of his claim and 
executing his decree only for a portion. He 
certainly cannot split up his claim and ask for 
separate execution proceedings to be started in 
regard to each particular portion of the claim, 
but there is nothing to prevent him from starting 
execution proceedings with regard to part of 
the claim provided he does not proceed with the 
other part. Subsequently, he is not allowed in 
law to proceed with the part which was not pro¬ 
ceeded with before. (Blank and K-C. C'minder, 
JJ.) Ramdas Mukhopadhyay v. Uday Chand 
Mahatab. A.I.R. 1949 Cal. 228. 

-O. 21, R. 11— Application for re-execution 

of decree—Duty of decree-holder to exhibit re¬ 
sult of preznous execution case. 

In an application for re-execution of a decree, 
the decree-holder has to show the balance due on 
the decree by exhibiting the result of the pre¬ 
vious execution case. Otherwise, the application 
is liable to be dismissed. (Trivedi, J.C.) Sun- 
draji Kanji v. Shah Jer\m Chela. A.I.R. 
1949 Kut. 2. 

-O. 21, R. 11 (2) 0) (v )—Omission of 

statement under — Irregularity. 

Sub-cl. ( v ) of cl. (j) of O. 21, R. 11 (2), 
C. P. Code is a general one. The main mode in 
which the assistance of the Court is required is 
given in sub-cl. (i) to (iv) . If what is required 
by sub-cl. (v) is not expressly stated, it will 
amount only to an irregularity. It is not an 
illegality affecting the merits of the application. 
(Grille, C.J. and Puranik, Kanmal Meghraj 
v. Govind Prasad. I.L.R. (1946) Nag. 563= 
1946 N.L.J. 354=1946 Nag. (Rul.) 186=A.T. 
R. 1946 Nag. 365. 

-O. 21, R. 12— “Judgment-debtor”—Legal 

representative of judgment-debtor . 

A legal representative of a judgment-debtor is 
not a judgment-debtor as denned in S. 2 (10), 
C. P. Code, as it cannot be said ‘chat a decree 
has been passed against him; and for purposes 
of O. 21, R. 12, C. P. Code, the term 0 judg¬ 
ment-debtor” does not include a legal representa¬ 
tive of the judgment-debtor. (Desai. J.') Maho¬ 
med Liaq v. Ramji. 4 D.L.R. (All.) 208. 

-O. 21, R. 12— Scope — Non-compliance — 

Effect—Application for attachment not accom¬ 
panied by inventory—If in accordance yvith law* 
See Limitation Act, Art. 182 (5). 4 D.L.R. 
(All. 1 ) 208. 
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O. 21, Rr. 13 and 17 —Failure to give 


C. P. CODE (1908), O. 21, R. 16. 


— 

particulars required by R. 13— Court not observing 
provisions of R. 17— Death of judgment-debtor 
in the interval — Decree-holder, if can be permit¬ 
ted to amend the execution application. 

Where an execution application fails to give the 
particulars required by R. 13 of O. 21, C. I’. 
Code and the Court fails to observe 'the provisions 
of R. 17 of O. 21, the decree-holder cannot be 
prejudiced by the defects in the application nor 
deprived of the right of amendment. Where 
afoer the filing of such a defective application 
the judgment-debtor dies and the decree-holder 
applies to have 'die legal representative of the 
judgment-debtor brought on record, any second 
application for execution must be treated as a 
continuation of the first. (Radley, S. M. and 
Bates, J.M Baldewa v. Hamid Alikhan. 1946 
R.D. 212=1946 A.W.R. (Rev.) 33. 

—-- O. 21, R. 15— Applicability — One of two 

joint decree-holders applying for execution of 
whole decree—Mention of rule in the application 
—If essential. 

Where one of the two joint decree-holders 
applies for the execution of the whole decree, the 
application would be one under O. 21, R. 15 
though the rule is not mentioned. Where the 
application is substantially in compliance with 
R. 15 of O. 21, it is not necessary that the *ule 
should be mentioned in the application. (Kidwai, 
/.) Rameshwar v. Gajodhap. Prasad. 23 Luck. 
179=1947 A.W.R. (C.C.) 289=3 D.L.R 

(Oudh) 71 = 1947 O.A. (C.C.) 289= A.I.R. 
1948 Oudh 156=1947 O.W.N. 515. 

•O. 21, R. 15— Application by some 


decree-holders to execute whole decree —Maintain¬ 
ability. 

An application by some only of the decree- 
holders to execute, not a part but of the whole 
decree for the benefit of all the decree-holders 
between each of whom there is no conflict of 
interests, would be quite in order and would not 
conflict with any provision of R. 15 of O. 21, 
C. P. Code. ( Kaiil and Kidzooi, JJ.) Hipa 
Df.vi v. Atodtha Nath Tan don. 1948 O.A. 
(C.C.) 106=1948 O..W.M 144=A.LR. 1948 
Oudh 299=1948 A.W.R. (C.C.) 106. 

-O. 21, R. 15— Decree in favour of firm 

through one co-proprietor—Execution by another 
cos-proprietor — Permissibility. 

An application for the execution of a decree 
passed in favour of a firm through a co-proprietor, 
can be put in by another co-proprietor of the firm 
under O. 21. R. 15, C. P. Code. (Alma Cha- 
ran, J.C .) Bhura Lal v. Sultan Singh. 4 D. 
L.R. (A. & M.) 86=A.I.R. 1950 Ajmer 3. 

-O. 21, R. 15— Decree in favour of more 

than one—Execution application by one only — 
Non-mention that it was on behalf of all. 

According to R. 15 of O. 21, C. P. Code, it 
is not obligatory on a decree holder who applies 
to execute a decree in favour of himself and 
others to say explicitly that the application is on 
behalf of all the creditors. Failure to mention 
this is not fa'cal. (Nagarkar .) Mohan Lal v. 
Anandi Prasad. 1948 A.M.L.J. 54. 


- O. 21, R. 15— Execution at instance of one, 

of decree-holders — Competency. 

Execution at the instance of one of several, 
decree-holders will not lie, unless made for the 
benefit of all the decree-holders. The fact that 
the application was made on behalf of the dec¬ 
ree-holders can be substantiated or the defect, if 
any, can be made good by the other decree-hol¬ 
ders coming into execution case and either giving 
their express or implied assent to the proceeding. 
(Ray, C.J. and Panigrahi, J.) Muralidhar. 
Bhattar v. Mahendranath Das. T.L.R. (1949) 
Cut. 269=A.I.R. 1949 Orissa 73. ; 

-O. 21, Rr. 15 and 16—Scope—Hindu co¬ 
parcener—Right to apply for execution of decree 
not made in bis favour—Procedure. [5Vr Q.D. 
1941-1945, Vol. I, Col. 1132.] Kirtilal Jivabhat 
v. Chunilal Manilal. T.L.R. (1946) Bom. 
234=A.I.R. 1946 Bom. 27. 

-O. 21, R. 16— Applicability—Benamidar 

—Execution by—If enures to benefit of real 
owner—Declaration of title in favour of real 
ozvncr—Effect of—If real owner constituted trans¬ 
feree—Right to execute zvithout obtaining actual 
transfer. 

It is no doubt true that where two persons 
claim to execute a decree by virtue of rights 
which are entirely independent of each other an 
application for execution by one of them in hi? 
own right will not and cannot operate as an 
assertion of the independent right of the other 
and so will not enure to the benefit of the other. 
Where, however, the whole locus standi of the 
one to claim to execute the decree derives solely 
from the lending of his name to the other, their 
respective rights to enforce the decree are not 
independent of each other and therefore the exe¬ 
cution by the one will enure to the benefit of the 
other. A person in the position of a benamidar 
cannot in law act in relation to the benami pro¬ 
perty in a manner hostile *o the real owner, and 
if he attempts to do so, the law will restrain him 
from so doing, and the real owner is entitled to 
the benefit of a wrong act done by the benamidar 
in relation to the benami propeitv. 

Where the real owner gets a declaration from 
a competent Court, of his status as the real owner, 
the latter is constituted a transferee of the decree 
within the meaning of O. 21, R. 16, C. P. Code, 
and he can execute the decree without getting an 
accual transfer or the decree to himself from the 
benamidar or from the Court. (Bennett and 
Becvor, JJ.) Bhuneshwar v. Ramrata. 26 
Pat. 408=A.I.R. 1948 Pat. 323. 

—- —O. 21, R. 16 and Ss. 44-A and 146— 

Applicability—Decree of Rangoon High Court 

transferred to Court in British India for execution 
before separation of Burma—Insolvency cf dccrci- 
holdcr after separation of Burma - -Continuation of 
execution of Official Receiver of insolvent!s estate 
Application to Rangoon High Court to recognise 
him as transferee—If essential — Procedure . 

In 1934, on the decree-holder’s application, the 
Rangoon High Court transferred a decree of 
that Court to the District Court of Kamand for 
execuion. The order of transfer was accom¬ 
panied by a certificate of non-satisfaction. On 
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the 2nd November, 1934, the District Judge of 
•Ramnad transferred the decree to the Court of 
the Subordinate Judge of Devakuttai. Alter 
various applications an order for attachment was 
passed on the 8th April, 1937, and the sale fixed 
for the 15th October, 1937. An order of adju- | 
.dication in insolvency of the judgment-debtor on 
11th September, 1937, resulted in the order of 
sale being stayed and the application for execu¬ 
tion being declared closed on 3rd December, 1937. 
•The order of adjudication was ultimately set aside 
on appeal. On the 26th October, 1940, the 
•decree-holder was himself adjudged insolvent, by 
.the Subordinate Judge of Sivaganga and the 
estate devolved on the Official Receiver of Rr.m- 
nad who applied on 7th December, 1940, to the 
Subordinate Judge of Devakottai to continue the 
-execution petition which was “closed” on 23rd 
December, 1937. On 11th February, 1941, the 
Subordinate Judge passed an order attaching the 
properties which had already been attached in 
dhe 1937 E.P. This application became intruc- 
tuous as the Official Receiver failed to pay the 
batta charges and was dismissed by an order 
dated 10th March 1941; on 7th February 1944, 
the Official Receiver filed another E.P. in which, 
he asked the Court to treat that petition as a 
coninuation of the 1937 E.P. and to attach once 
again the same properties. The judgment-debtor 
filed a statement of objections one of which was 
*hat the Official Receiver had failed to apply to 
the Rangoon High Court under O. 21, R. 16, 
C. P. Code, to recognise ms as fhe transferee 
■of the decree by operation of law. That con¬ 
tention prevailed in the lower Court. On ap¬ 
peal, 

' Held:— O. 21, R. 16 of the C. P. Code only 
' applied to decrees passed by Courts to which the 
C.P. Code applied. The provisions of the 
Code are regulations dealing with the jurisdic¬ 
tion and governing the procedure of the Courts 
in British India. They can have no application 
outside British India. After the separation of 
Burma from India in 1937 the decree of the 
Rangoon High Court became a decree of a foreign 
Court and consequently O. 21, R. 16 no longer 
Jiad application, . 

’ 5 s 44 -A and 146 of the Code are applicable 
to tiie case. S. 44-A says that in such a case 
the decree may be executed in British India as 
if it had been passed by the District Court it¬ 
self. -The filing of the copy 01 the decree and 
'the certificate of non-satisfaction in effect com¬ 
plied with the requirements oi sub -sections (I) 
and (2), S. 44-A. In view oj the wording of 
S. 146 of the Code it is not incumbent on the 
Official Receiver to apply to tne District Court 
of Ramnad for permission to proceed in execu¬ 
tion of the decree in the Court of the Subordi¬ 
nate Judge. The estate of the decree-aolder 
-having devolved on the. Official Receiver he was 
titled to apply for the execution of the decree 
Or to continue any such application which may 
be pending. {Leach, C . I . end Laksnmana J?ao 

J .) The Official Receiver of Ramnad Mu- 
VfHiXn Chettiar. I.L.R. (1947) Mad. 30 


C. P. CODE (1908), O. 21, R. 16. 

228 LC. 451=1947 Mad. (Rul.) 78=A.I.R. 
1947 Mad. 34=59 L.W. 445=1946 M .W.N. 530 
= (1946 2 M.L.J. 132. 

-O. 21, R. 16—Applicability—Joint appli¬ 
cation for execution by 'transferor and transferee. 
[See Q.D. 1941-1945, Vol. I, Col. 1133.] Satya 
Narayan Banerji v\ Kalyani Prasad Singh. 
I.L.R. (1946) 1 Cal. 45=80 C.L.J. 198. 

-O. 21, R. 16 and O. 34, R. &—Appli¬ 
cation under O. 34, R. 6, by assigme-decree-hol- 
dcr—Maintainability — Requisites — Proceedings 
in execution of final decree, if should have been 
completed by actual delivery—Assignee to bear 
profit and loss of transaction —Validity of assign¬ 
ment . 

It is not necessary for the maintainability of an 
application under O. 34, R. 6, C. P. Code, that 
the proceedings in execution of the final decree 
should be completed by actual delivery of the pro¬ 
perty sold in execution to the auction-purchaser. 
All that O. 34, R. 6, requires is that the net 
proceeds of any sale held under R. 5 should be 
found insufficient to pay the amount due to the 
plaintiff. If that condition is satisfied the appli¬ 
cation under O. 34, R. 6, becomes maintainable. 

There are no words _of restriction or exclusion 
to be found in R. 6 of O. 34 as would justify the 
contention that the right to apply under O. 34, 
R. 6, C. P. Code, is peculiar or personal to 
the original plaintiff in the mortgage action and 
does not avail an assignee from the plaintiff. 

The mere fact ‘chat* under the assignment deed, 
it was stated that the assignee was to bear the 
profit and loss of ‘che transaction would not make 
it invalid as being a mere right to litigate and 
not transferable under S. 6 (e) of the Transfer 
of. Property Act. (1942) 1 M.L.J. 22, dist. 

(Horwill and Raghava Rao, JJ.) Shanmugam 
v. Radha Krishna Sarma. 63 L.W. 54= (1949) 

2 M.L.J. 741. 

# 

j- -O. 21, R. 16— Assignment in writing — 

Partition Suit — Arbitration—Award giving share 
in property—Transfer of for consideration — Reci¬ 
tal that all rights under “decree” are .conveyed — 
Subsequent decree on award—Right of trans¬ 
feree to execute decree. 

The transfer of an award made by an umpire 
on a reference to arbitration in a partition suit, 
by a deed-in writing -which transfers to the 
assignee all the transferor’s rights in the “decree” 
for consideration which award subsequently ripens 
into a decree or Court, would operate as an assign¬ 
ment of the decree in writing and entitle the 
transferee to execute the decree under 0/21, 
R. 16, C. P. Cade. ( Divatia Sen and Weston , 
JJ.) Chimanlal Hargovxnt>das v. Gulam 
Nabi. I.L.R. (1946) Bom. 276=225 I.C. 304 
=48 Bom.L.R. 16=A.I.R. 1946 Bom. 272 (F. 
B.'). 

- O. 21, Rr. 16 and 11 (2) and S. 146— 

—Assignment of decree pending execution case — 
Application ' by assignee to continue execution 
.without filing fresh execution application — Main¬ 
tainability. 

. The executing Court has jurisdiction to substi¬ 
tute an assignee of a decree in a pending execution 
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case in the place of the assignor, the original 
decree-holder, and to permit, him to continue the 
execution case started by tiie assignor, and the 
order of the exccuiing Court is not liable to be set 
riside on the ground that no application for execu¬ 
tion was filed by the assignee under O. 21, R. 11 
(2) or chat O. 21, R, 16, was not applicable to 
the pending execution case. (Pollock ami Sen, 

//.) CjOVINDRAO LAKSHMAN V. GAMl’ATRAO. I.L 

R. (1946) Nag. 895=A. I.R. 1947 Nag. 116=227 
I.C. 19=1946 N.L.J. 614. 

"7 O. 21, R. 16— Assignment of part of 
decree — Permissibility. 

The Law does not contemplate transfer of a 
part of a decree. A decree is one and indivisible 
whole and several executions cannot be levied 
for portions of the whole decree. A decree for 
partition, mesne profits and costs is one and 
indivisible, and the decree-holder cannot split it up 
into a decree for partition and decree for mesne 
profits plus costs, and transfer that portion of the 
decree which relates to mesne profits and costs 
58 B. 226, rel. on. 44 M. 919, Diss. from. 
(Khosla and Kapur, JJ.) Siri NarAin v. 
Sheikh Etisan Elahi. 52 P.L.R. 92=5 D.L 
R. (Simla) 115. 

— O. 21 , R. 16— Assignment of decree — 
IVhat amounts to—horm of assignment if any — 
Applications by assignor and assignee — If amounts 

to. 

No particular form of writing is required to 
effect an assignment of a decree. Where the ori¬ 
ginal decree-holder files a petition in Court stat¬ 
ing that he has sold i‘c to another (named) and 
that his name may be cancelled and the name of 
the vendee be substituted as decree-purchaser in 
place of his own, and the vendee also files a pc'ci- 
tion stating that the original decree-holder had 
sold his decree to the vendee who has become the 
owner and that his name inav be substituted as 
decree-purchaser, it must be held that, a case of as¬ 
signment has been made out. (Parma, J.) Par- 
BATr Debya v. Bhaskar Samantra. \2 Cut T 

li B» C ' 

O. 21 , R. 16— Form of application— 
Order recognising assignee and transferring 
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decree—Application to transferee Court for exe¬ 
cution — Step-in-aid—"Proper Court” 

No form is prescribed for an application under 

S'•, z }' R * Code; a mere statement 

that the applicant is an assignee of the decree 
sought to be executed is sufficient. It is then 
for the Court to issue notice under the rule 
and decide the applicant's right to execute the 
decree. When once the Court recognises the 
applicant as entitled to execute the decree and 
orders transfer of the decree to another Court 
for execution the latter Court is bound to 
execute it and a darkhasht presented in that Court 
is one made to the proper Court and a proper 
step in execution. (Lokur, J.) Bhagwandas 
Tejaji v. Motilal. I.L.R. (1946) Bom. 977 
=A.I.R. 1 947^Bom. 113=48 Bom.L.R. 585. 

— -O. 21 , R. 16— Form and contents of ap¬ 

plication under—Prayer x or execution—Neces¬ 
sity. 


C. P. CODE (1908), O. 21, R. i 6 . 

An application under O. 21 R. 16, C p 
Code, by the assignee of a decree, must be iJt 
the execution of the decree and not merelv 
be one for the recognition of the assignment 
and for leave go execute the decree. ( Mackin 
and Rajadhyaksha, JJ.) Bhagwant Balatirao 
v. Rajaram Sajnaji. I.L.R. (19464 "Rnm 

iSS? , B r-3h- R 8,7 = A,R ™ °«: 

debtor—Order of attachment—Subsequent object 
lions by judgment-debtor-Court hearing and 
holding in favour of assignee—Notice under O. 
~ 1 . /G 66 — Proceedings if void in toto. 

Under O. 21, R. 16, C. P. Code: there is no 
bar against an assignee filing his darkhast and 
applying for execution, but all processes in exe¬ 
cution, taken before the judgment-deb tor’s objec- 

*‘ ons , ‘ ea J r(I and before the title of the assignee 
is established, are bad in law. 

Where without notice being issued to the judg- 
ment-debcor the assignee applies f„r execution 
and the judgment-debtor’s property is attached, 
and subsequently the judgment debtor appears on 
gettmg knowledge of the executions and raises 
objections which are heard and disposed of the 
Court holding ’that the assignment was good and 
that the assignee had established his title, and a 
notice under O. 21, R. 66 , C. P. Code, is issued! 
it cannot be held chat the application for exe¬ 
cution and all the proceedings are invalid and bad* 
he execution petition and the notice under 0 4 
21 K. 66 , are not bad; but will stand; though the 
order of attachment must be set aside, as the 
Lourt is not entitled to order attachment at that 
stage before the objections of the judgment- 
debtor are heard and the assignee’s title csta- 
Wished. ( Chag la, Ag.C.J., Bavdtkar and 

Gajendragadkar, JJ .) Odhavji I.akhamshi v. 
Sakarghand Dahyadhai. I.L.R. (1948) Bom. 

k~hx A ," R ’ 1949 Bom - t>3 =50 Bom.L.R. S98 

7 21 f \ R> . 16 —Legal representative, if can 

continue application made by deceased . 

• ^ ?/ Code, on a plain regard* 

mg permits transferee or the legal iepresentative 
°t a decree-holder to apply for execution in place 
oi the transferor or the deceased but it does not 
forbid expressly or by implication, an application 
on the part, of a legal representative to continue 
the application made by the deceased. (Ghulam 
Hasan and Kaul, JJ.) Mahabtr Prasad v. Rata. 

-iQ4A N n M u N yS H ; A \ 2 } Ll,ck * 271=223 I.C. m 
82-toTn 'A (R ^V 164=1946 ,V -W.R. (C.C.) 

A.7 , r,S6 A 6.Jf ,?4 > *-»* C W N - ls7 = 


9 * 21 » —Right of execution—To 

whom alone available. 

__9* R * C. P. Code, extends the right of 

execution only to an assignee of a decree but not 
to the assignee of the property covered by the 
decree. (Aftsra J.) Hamtd At.t Khan tr. 

Shanj 1 Devi. 5 D.L.R. (A.) 147=1950 A.W, 

777 7°a 2}’ R • *6— Scope — Execution pending 
appeal—Assignment of decree-Application hy 
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assignee after decision of appeal to be impleaded 
in execution and to continue same — Competency. 

It is true 'chat O. 21, R. 36, C. P. Code, does 
not seem to contemplate a case of an assignment 
during the pendency of an application for exe¬ 
cution and the assignee being brought on the 
record of the darkhast; but it docs not mean that 
he cannot be brought on the record of a pending 
darkhast. Where therefore a decree is assigned 
during the pendency of a darkhast under appeal, 
the assignee can apply to the Court after the 
appeal is decided to get liimselt impleaded as 
assignee decree-holder and to continue the exe¬ 
cution. ( Macklim and Bavdekar, JJ. ) Jivaji 
Keshav v. Vishnu Ranganath. 49 Bom.L.R. 
182=A.I.R. 1947 Bom. 380 (1). 

-O. 21, R. 16— Scope — Mandatory cha¬ 
racter of — Asignee’s right to apply for execution 
before issue of notice and hearing of objections — 
If barred. 

Although an assignee, under O. 21, R. 16, 
C. P. Code, is entitled to apply for execution, 
he cannot get the decree executed unless he has 
established his title to be the assignee af ter giving 
notice 'to the judgment-debtor and after his 
objections, if any, have been heard by the Court. 
Notice to the judgment-debtor is mandatory; it is 
the very foundation of the jurisdiction, 'the object 
of the notice being to enable the judgment-debtor 
to place before the Court his objections, if any, 
to the execution of the decree. What is prohi¬ 
bited is the execution of the decree without hear¬ 
ing the objections of the judgment-debtor and not 
the filing of the execution petition. ( Chagla , 
Ag.C.JBavdekar and Gajend>‘agadkar, JJ.') 
Odhavji Lakhamshi v. Sakarchand Pauya- 
bhai. I.L.R. (1948) Bom. 625=A.T.R. 1949 
Bom. 63=50 Bom.L.R. 598 (F.B.). 

-O. 21, R. 16—Scope—Notice—Necessity— 

Absence of notice to judgment-debtors not inter¬ 
ested in proceedings and against whom decree is 
not sought to be executed—Effect on validity of 
order in execution. [See Q.D. 1941-1945, Vol. I, 
Col. 1136.] Sabapathi Chett[Ar v. Lakshma- 
nan Chettiar. I.L.R. (1945) Mad. 882= (1945) 
2 M.L.J. 22. 

-O. 21, R. 16—Transfer of decree—Appli¬ 
cation by transferee for execution--Plea that 
transferee is benamidar for judgment-debtor— 
—Sustainability—O. 21, R. 2 (3). [See Q.D. 
1941-1945, Vol. I, Col. 1137.] Ranchhod Ma- 
thurdas v. Kanchanlal. 222 I.C. 131=1946 
Bom. (Rul.9 78. 

- O. 21, R. 16, Proviso— Scope and effect. 

The exceptions 'go the proviso to O. 21, R. 16, 
C. P. C., do not provide that if the requirements 
mentioned therein are complied with, no notice 
to the transferor and the judgment-debtor need 
be given. All that they provide is that if one 
or other of them applies, the execution need not 
be stayed till the objections of the transferor or 
the judgment-debtor are heard and disposed of, 
but may proceed and the objections may be heard 
hi the course of execution, the validity of the 
proceeding abiding the result. This can only 
mean that on notice being given, the execution 
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tions as may be taken. (Chakravartti and Ellis 9 . 
JJ.) Sailendjra Kumar v. Bank of Calcutta. 
Ltd. 52 C.W.N. 58=A.I.R. 1948 Cal. 131= 
1948 Comp. C. 1. 

-O. 21, R. 16, Proviso —Transfer of assets 

of one company to another under scheme of 
amalgamation sanctioned by Cowt—Whether 
transfer by assignment—Notice to judgment - 
debtor—If necessary—Companies Act, S. 153- 

A . 

O. 21, R. 16, C. P. Code; requires a notice 
to be given to the transferor and the judgment- 
debtor only in a case of transfer bv assignment. 
A transfer of the assets and liabilities of one 
company to another in accordance with a scheme 
Of amalgamation sanctioned by Court under S. 
153-A of the Companies Act, is not a transfer 
by assignment, and accordingly no notice under 

nir 2 \ 7 R f i 6 is necessar y* (Chakravartii and 

bllis, JJ.) Sailendra Kumar v. Bank of Cal- 

52 C - W -N. 58=A.I.R. 1948 Cal. 
131=1948 Comp. C. 1. 

" 0. 21, R. 17— Amendment — Relation back 

to date of application . 

It is now well established that amendments in 
an execution application date back to. the date of 
the application and the corrected application is- 
deemed to have been presented on the date on which 
the defective application was first presented (Kaul 

and B t : Z ava - ■"■> Sri Narain v. Gur Cha- 

Ran. 1949 A.L.J. 532=A.I.R. 1950 A. 177. 

tions ° 21, R ' 17 — Applicability — Condi- 
a nnr b ; rule , (2) , of R - 17 of °- 21 - C. p. Code, 

under d K ny i W rf? an - y defects as contemplated 1 

under sub-rule (1) exist or are brought to light. 
Where no defects exist, no question of amend- 
ment arises and the provisions of sub-rules (1) 
and (2) do not come into operation. (Ghulam 
Hasan, Kidwai and Chandiramani, JJ ) Tanki 
Sahu Trust v. Ram Palat. 1950 4. L T 833— 
A. .R. 1950 A. 580=5 D.L.R. (All.) 275 (R 


° 2 .b R - , 17 —Application for amend¬ 

ment amounting to fresh application—Such appli¬ 
cation not complying with R. 11 —Power of Court 
to allow amendment. 

If an application for amendment of a previous 
application for execution amounts to a <resh °p- 

wlth o" 2?V U n r PP u at ^ n does not ccm P'v 
with O. 21, R. 11, C. P. Code; it is within the 

competence of the executing Court under O. 21, 
to L ' - P - C ° de: to alIow the decree-holder 

detoik L, 1 " a v Pr °S er a PP ]ic ation with all the 

b y R- 11. (HidayMullah, I. ) 

TAT H ? NJI v - RamchandRa Amrut- 

Nag. 272 L R ’ (1948) Nag ' 230=A I R - 1948 


P'j?l; R- 17 —Discretion of Court — Exe- 
ion y Collector of decree against agriculturist 
ecree unsatisfied—Application for execution — 
Amendment to include other property filed beyond 

12 years of decree-~-Permissibility . 

,, 21, R. 17 gives the Court a discretion to- 

aii °w an amendment of an execution application, 
even if the application for amendment is beyond 
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the period of 12 years prescribed by S. 48, C. P. 
Code, if the amendment is in respect of a pending 
execution case, and the decree-holder is not shown 
to be guilty of any lack of diligence in prosecut¬ 
ing his execution. Provided the execution appli¬ 
cation is in accordance with law, and has been 
duly registered, a later application filed for the 
purpose of amending the list of properties against 
which the decree-holder wishes tp proceed, the 
Court has a discretion to deal with the matter 
according to the circumstances of the case. It 
would be unfair to penalise the decree-holder for 
his failure ‘co apply for the attachment and sale 
of more property merely Decause after several 
years the Collector by whom the execution was 
carried on (the decree being against an agricultu¬ 
rist) has failed to secure a price which would 
satisfy the decree fully. In such cases the Court 
would be exercising its discretion properly by 
allowing the amendment. To refuse the aniend- 
ment in such a case would be altogether unfair. 

(Macklin and Bavdckar, JJ.) Hanamappa Shid- 
dappa v. ^ingappa Rangappx. 49 Bom.L.R. 673 i 
rrA.I.R. 1948 Bom. 116. 

-O. 21, R. 17 — Scope—Execution applica¬ 
tion—Death of one judgment-debtor before decree 
brought to notice of decree-holder by objection by 
another judgment-debtor—Application for amend¬ 
ment — Competency—Effect of amendment. 

Where after the filing of an application for exe¬ 
cution a decree-holder becomes aware of the 
death of one of the judgment-debtors by reason of ! 
an objection filed by another judgment-debtor he | 
can apply to have the execution application amend- | 
ed; if he applies prpompt.lv to get the petition 
amended, his application has to be allowed and the 
amendment will relate hack to the date of the 
original application. An order for an amend¬ 
ment, when a defect is brought to the notice of 
the Court, is an order under O. 21; R. 17; C. P. 
Code, and its effect is to relate back 'co the date 
of the original application, ( Mav.ohar Lall and 
Reuben, JJ.) Pratap Udai Nath Sah Deo v. 
Baraik Lal Sahi. 225 I.C. 152=1946 Pat. 301 
=A.I.R. 1947 PaL 129=1946 P.W.N. 245=12 
B.R, 562. 

-- O. 21, R. 17 (2)— Scope—Execution 

application defective—Withdrawal and filing after 
removal ; of defects — Effect—Date of filing — 
Original date of presentation or date' of filing 
after amendment. 

Where an execution application which was 
defective is withdrawn and taken back, and re¬ 
presented after removal of the deflects by neces¬ 
sary amendments, 'die application as amended must 
be deemed to have been filed on the date on which 
it was originally filed. 1936 Mad. 613, dist. 22 
I.A. 44, ref. ( Imam and Das, JJ.) Aminudoin 
v. Ramkhklawan. 27 Pat. 2!8=A.I.R. 1949 
Pat. 427. 

-O. 21, R. 18 and S. 54— Partition of 

malik-makbuza holding—Jurisdiction of Collector 
—Decree of Court containing no direction. 

Under S. 54, C. P. Code, the partition of an 
estate' assessed to revenue must he transferred to 
a Collector, and as malik-makbuza holding is 
assessqd to revenue S. 54 will apply to it, R. 18, 
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O. 20, C. P. Code, will consequently apply. 
According to it, the decree should not only declare 
the rights of the several parties interested in the 
property but should also direct that such partition 
or separation shall be made by the Collector. If 
no such direction is included, the Collector win 
have no jurisdiction to proceed with the partition 
of such land. Neither the C. P. Land Revenue 
Act nor any rule framed thereunder empowers that 
officer to partition such land simply on an appli, 
cation of a person even if that person is declared 
under a decree to have a defined share in it. Such 
person should move the Civil Court passing the 
decree to direct the Collector to have the land 
partitioned in the manner provided in O. 20, 

R. 18, C. P. Code. ( Sanyab .) Shaligram v. 
Hanmanta. 1950 N.L.J. 144. 

-O. 21, R. 19— Applicability — Preliminary 

decree in suit for redctnpttott of mortgage—Ap¬ 
peal by mortgagee — Dismissal—Order ' for costs 
against mortgagee—Execution for costs by mort¬ 
gagor—If barred. 

A preliminary decree in a mortgage suit for 
redemption is not a decree under which the mort¬ 
gagee is entitled to recover ‘the amount declared 
to be due to him so as to entitle him to plead R. 
19 of. O. 21, C. P. Code, as a bar to the exe¬ 
cution of the decree for costs obtained by the 
mortgagor against him in an appeal by the latter 
against the preliminary decree. It is only after 
the decree is made final that the mortgagee be¬ 
comes entitled to recover the amount due to him. 
Hence, the mortgagor who holds the decree for 
costs can execute it against the mortgagee; O, 
21, R. 19 is no bar to such execution. ( Lokur, 
J .) Dattatraya Bhaskar v. Ramkrishna 
MaRtoba. I.L.R. (1946) Bom. 891=A.I.R. 
1948 Bom. 399=50 Bom.L.R. 279. 

- -—O. 21, R. 19-rClaini of set-off under — 
Limitation—If can arise. 

It follows from the provisions of R. 19 of 
O. 21, C. P. Code, that the person having a 
decree for the smaller sum cannot execute his 
decree at all and hence no question of limitation' 
can ever arise in respect of a claim of 
set-off under that rule. ( Chandiramani, /.) 
Jugal Kishorf. v . Bhagnvat Sahal. 1948 O. 
A. (C.C.) 28=1948 N.W.R. (C.C.) 28=A. 

I. R. 1948 Oudh 222=1948 O.W.N. 93=2 D.L. 
R. 483. 

-O. 21, R. 21 —Applicability — Default due 

to cowiseEs error. . ’* 

No order under O. 21, R. 21, C. P. Code, 

ought to be passed against a party, unless the de¬ 
fault by him is wilful. A party ought not to suffer 

for a counsers error, provided of course, the 
error is bona fide. 11 Lah. 209 and A.I.R, 1935 
R. 310, rel. on. (Mudholkar, J.) Tawand- 
singh V . Krishnakumar. I.L.R. (1950) Nag, 
46. 

- O. 21, R. 21— Applicability—Order under 
Powers of Court to pass—Absence of order 

under It. 11 —Effect of. 

The granting of leave to a defendant under O. 

II, R. 1, C. P. Code; to deliver interrogatories 
to the plaintiff and directing the plaintiff to 
answer, does not amount to an ord6r on tho 
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plaintiff l co answer interrogatories under R. 11 of 
O. 21, C. P. Code. Hence, if the plaintiff fails 
to answer interrogatories within time, the Court 
has no power l co pass an order under O. 21, R. 
21 , dismissing the suit. (Mootham, J.) Chander 
Bhan Singh v. Lallu Singh. I.L.R. (1947) 
All. 389=229 I.C. 26=1947 All. (Rul.) 112= 
1947 A.LAY. 238=A.I.R. 1947 A. 343. 

-O. 21 , R. 22—Amendment or—If affect* 

the question whether an insolvent judgment-debtor 
is a person interested within the meaning of O. 

21, R. 90, C. P. Code. See C. P. Code (V of 
1908), O. 21, R. 90— Person Interested. (1947) 

1 M.L.J. 37. 

-O. 21, R. 22—Applicability—Rent decree 

—Execution sale—Notice under rule—Necessity. 
See Bihar Tenancy Act, S. 158-B (2). 25 

Pat.' 267. 

-O. 21, R. 22 — Applicability—Application 

to amend pending application by adding to list of 
properties to be attached and sold—Power to allow 
—Fresh notice to judgment-debtor — Necessity. 

A Court is competent at any time, before the 
execution proceeding terminates and before the 
decree is barred by limitation, to allow a decree- 
holder whose application for execution is pending 
before it, to amend the application by adding 
•other properties to the list of properties sought 
to be attached and sold. A fresh notice under 
•O. 21, R. 22, C. P. Code, is not required to be 
•served on the judgment-debtor on the application 
to add a new property. 27 C.L.J. 398; 2 Pat. 
328, foil. 8 Pat. 462 ; 21 Pat. 838; 27 P.L.T. 
407; 41 I.A. 251, dist. 1931 Cal. 476, ref. 
( Agarwala, A.C.J. and Ramaszmmi, J.) Deo- 
narain v. Khatoon 27 Pat. 43=A.I.R. 1949 

Pat. 401. 

-O. 21, R. 22 —Irregularity in ser^jice of 

notice on one minor decree-holder—If renders the 
entire sale null and void. 

Where in a rent suit the decree is a sufficient 
warrant for the sale of the entire holding the 
•executing Court has full jurisdiction 'go execute 
the decree and to puft up the property for sale 
which it had advertised on a proper cale pro¬ 
clamation in the presence of nil the judgment- 
debtors, notwithstanding that a minor defendant 
ovas not properly served in that no formal steps 
had been taken to appoint a regular guardian for 
him. The mere fact that the provisions of O. 
21, R. 22 of the C. P. Code were not complied 
with in respect to a minor judgment-debtor is 
not sufficient to make the entire execution pro- 
ceedings null and void. ( Manohar Lall and 
Reubert, JJ.) Beehu Misstr v. Kameshwar 
Singh Bahadur. 225 I.C. 408=27 P.L.T. 169 
=12 B.R. 604=A.I.R. 1947 Pat. 65=1947 P. 
'W.N. 49. 

-O. 21, Pf. 22 (Patna)— Irregularity in 

service of notice — Sale, if void or z-oidable. 

The irregularity in the service of a notice under 
’O. 21, R. 22, C. P. Code (as distinct from 
failure to issue, or want of such a notice), does 
‘not go to the root of the jurisdiction of the 
'Court executing the decree and make a sale held 
in execution wholly ineffective and void. It only 

Q. D .—73 
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renders the sale voidable by the taking of appro¬ 
priate proceeding within the time allowed by 
law. (Aganvala, Ag. C.J ., Imam and Das, JJ.) 
Ramlal Sahu v. Mt. Ramta. 26 Pa'c. 340= 
A.I.R. 1947 Pat. 454=1948 PAY.NT 7=29 P 
L.T. 34 (F.B.). 

-O. 21, R. 22 —Necessity for notice—On 

whom notice is to be served—Limitation Act (IX 
of 1908), Art. 181. 

(i) Notice under O. 21, R. 22 of the C. P. 
Code is a necessary condition for conferring 
jurisdiction upon the executing Court to sell the 
judgment-debtor’s properties and a sale without 
such notice is a nullity. 

(ii) If the initial notice under O. 21, R. 22 
was served on the parties the sale would not be 
void even though at the later stages notice was not 
served on all the parlies, if as a matter of fact the 
estate was sufficiently represented by one of the 
parties. 

(iii) The sale would be valid if the notice 
under O. 21, R. 22 was served on a person who 
was held by the Court to be the representative of 
the deceased party, even though it subsequently 
turned out that he was not the real or only repre¬ 
sentative of the deceased party. 

(iv) After a decree is passed, the question of 
representation of a party is no longer governed by 

Hindu law but by the relevant provisions of the 
Code. 


So, where minor defendants were represented 
during the pendencj' of the suit by the father and 
after his death after a decree was passed, by their 
mother and no notice was served on them repre¬ 
sented by their mother, but only on another major 
defendant who was the elder brother of the minor 
defendants, who never represented his minor 
brothers, so far as the minor defendants are con¬ 
cerned, the sale of their share of the family pro¬ 
perties in execution of the decree is a nullity and 
it is open to them to ignore it. The period of 
limitation is governed by Art. 181 and they need 
not take note of the void sale till their possession 
was effectively interfered with. Case-law dis¬ 
cussed. • ( Subba Rao and PancJiapakesa Ayyar, 
JJ.) Venkata Subbarao v. ICanakaratu. 1950 
M.W.N. 464=63 L.W. 802=A.I.R. 1950 Mad. 
801= (1950) 2 M.L.J. 290. 

O. 21, R. 22— Notice served on minor 
judgment-debtor as major — Irregularity. 

Where a notice under O. 21, R. 22, C. P. 
Code, was served upon a judgment-debtor as a 
major, whereas he was, in fact, a minor, thefe 
is ac most an irregularity .and not an absence of 
service. ( Meredith and Ray , JJ.) Shyam- 
nandan Sinha v. Nawrangi Singh. 222 I.C. 

„ Pat ‘ ( Rul O 92=12 B.R. 243=1946 
P.W.N. 268=A.I.R. 1946 Pat. 270. 

T 21, Rr. 22 and 90— Notice under — 

Proof of service—Evidence of process server zvith- 
out any evidence that the persons served zvere 
identified Not sufficient—Sale for gross under- 

valuation—Setting aside. 

YVhere service of notice under O. 21, R. 22 is 
denied by the persons on whom service is said to 
have been made, and on the other side there is 
merely the s'catement of the peon that service 
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was effected but the peon did not profess to have 
been personally acquainted with the judgment- 
debtors, there is no legal evidence that service 
was in fact effected upon them and the denial 
of service by the judgment-debtors must be ac¬ 
cepted and the sale held void, especially when 
there is a gross under-valuation. ( Reuben , J.) 
Chandra Bhukhan Missir v. Ram Dutt 
Mahto. 12 B.R. 615=225 I.c. 528=A.I.R. 
1947 Pat. 139. 

---O. 21, R. 22— Scope—Failure to serve 

notice on some judgment-debtors—Effect on sale 
—Decree against Hindu father, sons and grand¬ 
sons — Execution—Some sons and grandsons not 
impleaded or served with notice—Execution sale 
of family property—If passes interest of sons 
and grandsons not impleaded. 

Where in a suit against a Hindu father his five 
sons and three grandsons, on a hand-note 
executed by the father, the decree-holder 
obtains a money decree against all of 
them, but in execution of the decree, only the 
father and three of his sons are impleaded as 
parties, and the other two sons and grandsons 
are not impleaded and are not served with notice 
under O. 21, R. 22, C. P. Code, a sale in such 
execution cannot pass to the purchaser the inter¬ 
est of the sons and grandsons not impleaded in 
the execution in the property sold. It cannot be 
held in such a case that the father represented all 
the sons and grandsons or that the decree was 
obtained against the father in his representative 
capacity. Nor can the interest of the sons and 
grandsons not impleaded be claimed to have 
passed by reason of the pious obligation under 
the Hindu Law. 23 P.L.T. 403, dist. (1941) 1 
M.L.J. 270; 18 Pat. 783, rel. ( Agcnoala, A.C. 
J. and Ramaswami, J.) Diconar\t>j v. Khatoon. 
27 Pat. 43=A.I.R. 1949 Pat. 401. 

O. 21, Rr. 24 and 44— Warrant of at¬ 
tachment—Seal of Court not affixed—Effect on 
attachment. 

Where all the requirements of the law have 
been complied with the mere fact that the war¬ 
rant of attachment did not hear the seal of the 
Court, (though it was signed and dated bv the 
Judge) would not render the attachment and the 
subsequent proceedings illegal. A person accused 
of an offence under S. 424, 1. ]>. Code in res¬ 
pect of property so attached, cannot plead that 
as the attachment w <xs illegal, he was not guilty 
of the offence charged. (Hurishchandra, J.) 
Nirpat Singh v. Emperor. I.L.R. (1948) All 
132=1947 A.L.J. 619=1947 A.W.R. (H.C ) 

400=1948 A.L.W. 27=A.I.R. 1948 All. 167= 
49 Cr.L.J. 160. 

- O. 21, R. 24 (2) —Process delivered to 

Naib Nazar—Latter, if can deliver it to process- 
server for execution. [See Q.D. 1041-1045, Vol. 
I, Col. 1144.] Tikaram v'. Emperor. 221* T C 
403=1946 Nag. (Rul.) 33=47 Cr.L.J. 175.' 

- O. 21, R. 28— Stay order of transferor 

Court in force—Jurisdiction of transferee Court 
to raise attachment. 

Under O. 21, R. 28, C. P. Code, any order 
passed by the transferor Court is binding upon the 


1156 

C. P. CODE (1908), O. 21, R. 35. 1 

Court to which the decree is transferred for exe¬ 
cution. The transferee Court has no jurisdic¬ 
tion to ignore a stay order of the transferor 
Court and raise the attachment. ( Hidayatullah 
and Kaushalendra Rao, JJ.) Kundanbai v. Sat- 

yanarayan. I.L.R. (1950) Nag. 491=1950 N 
L.J. 281. 

-O. 21,. R. 32— Applicability—Breach of 

order prohibiting defendant from obstructing vil¬ 
lage path. 

O. 21 R. 32, C. P. Code, applies to a breach 
of an order of Court prohibiting the defendant 
from obstructing a village path. ( Meredith and 
Ray, JJ . ) Shyam Sunder Prasad v. Ramdas 
Singh. 25 Pat. 397=12 B.R. 466=224 I.C. 37 
= 1946 Pat. (Rul.) 248=A.I.R. 1946 Pat. 392. 

-O. 21, R. 32— Wilfully—Meaning of — 

Decree for restitution of conjugal rights — Re* 
fusal of judgment-deb tor (wife) to live with the 
decree-holder (husband) expressed in unequivocal 
terms—If “wilful”—Right to execute—Discretion 
of execution Court to refuse execution. 

It cannot be said that the expression "wilfully”' 
in O. 21 R. 32 of the C. P. Code should be 
construed as “unreasonable.” The refusal of the 
judgment-debtor (wife) to li/e with the (hus¬ 
band) decree-holder expressed in unequivocal 
terms is “wilful” within the meaning of O. 21, 
R. 32 and the right of the decree-holder to exe¬ 
cute the decree in the manner provided for by 
the rule cannot be denied. But the use of the 
expression “may” in the rule vests Hie executing 
Court wnth a discretion. ( Rajagopalan, /.) 
Nookaratnam v. Venkata Suryanarayana. I. 

L. R. (1949) Mad. 589=A.I.R. 1949 Mad. 

374=61 L.W. 655=1948 M.W.N. 702=(1948> 

2 M.L.J. 372. 

—!-9*. 21,. R. 32 (5)— Applicability — Prohi¬ 

bitory injunctions. 

O. 21, R. 32 (5) of the C. P. Code is intend¬ 
ed to cover only mandatory injunctions. It does 
not apply to prohibitory injunctions preventing 
interference by defendants with plaintiffs’ right 
of way. ( Panchapakesa Ayyar, J.) Chinnabba 
Chetty v. Chengalroya Ciietty. I.L.R. 
(1950) Mad. 764=A.I.R. 1950 Mad. 237=1949 

M. W.N. 706=62 L.W. 867= (1949) 2 M.L.J. 
705. 

-O. 21, R. 32 (5)— Power of executing 

Court—Execution of decree for specific perform¬ 
ance of contract of sale — Delivery of possession: 
when there is no prayer for possession. 

A contract for sale includes not only the exe¬ 
cution of the necessary document but also putting 
the vendee in possession. Therefore even rf there* 
is an omission in plaint in a suit for specific per¬ 
formance of a contract of sale or in the decree 
about possession, the executing Court is not "de¬ 
barred from granting the plaintiff the possession 
of the property”. A.I.R. 1931 Pat. 179; 5 P. 
L.J. 314, rel. on. ( Walt Ullah and Sankar 
Saran, JJ.) Arjun Singh v . Mahraj Narain. 
1950 A.W.R. 162= A.I.R. 1950 A. 415=1950 A. 
L.J. 296. 

-.O '21, R. 35— Building sites purchased in 

execution of money decree—Buildings held ex 
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empted from sale—Suit by purchaser for 

possession—Proper order, 

A certain land belonging to the defendant was 
sold in execution of a money decree against him 
and purchased by the plaintiff who goo delivery 
of possession of the same. As the decree still 
remained unsatisfied, certain houses which stood 
upon that land were sought to be sold, but on 
objection by the defendant claiming that the 
houses could not be sold as he was an agricul¬ 
turist the houses were exempted from sale. In 
a suit for possession by the plaintiff, 

Held, that the plaintiff was entitled to recover 
possession of the sites and an order directing that 
the houses be demolished and the materials be 
removed by the defendant at his own cost was 
the only order which could be passed in the cir¬ 
cumstances of the case. (Pad Ali, C.J. and 
Agarwala J.) Parbvti Char an Das v. Jag- 
pamba Prasad Sinha. 12 B.R. 359=223 I.C. 
240=1946 Pat. (Rul.) 168=A.T.R. 1946 Pat. 

309. 

-O. 21, Rr. 35 (2), 35 and S. 51 (e)— 

Joint decree for vacant possession Transfer of 
interest of one of the decree-holders to one of 
the judgment-debtors—Effect—Mode of execution. 

If the interest of any of the joint decree-holders 
in a decree for vacant possession of immovable 
property is transferred to one of the judgment- 
debtors the decree is extinguished pro tanto as 
regards the property and thereafter the decree 
may well be regarded as one for joint possession 
in favour of the remaining decree-holders and 
executed by delivery of symbolical possession 

under O. 21, R. 35 (2), or R. 3) or S. 51 ( e ), 
C. P. Code. (Das, J.) Khelat Chandra Ray 
vl Pyari Lal Mallik. I.L.R. (1945) 1 Cal. 
233=A.I.R. 1949 Cal. 155. 

__O. 21, R. 36 — Decree for actual posses¬ 
sion _ Delivery of symbolical possession — Techni¬ 

cal irregularities in—Effect of. 

Technical irregularities committed in delivery of 
symbolical possession, in a case where the decree 
provides for actual possession, are not very mate¬ 
rial as between the parties to the proceedings, and 
such formal possession, in spite of the irregu¬ 
larities, is as effectual as a complete transfer of 
possession from one party to another. 24 I.C. 

850, 68 I.C. 182, 1926 Lah. 35 1935 Lah 612 
and 1941 Lah 357, rel. on. (Chopra and Kesho 
Ram Passey, //.) Jawala Parshad v Jiwan 
Ram. 5 D.L.R. (Pepsu) d=A.I.R. 19d 0 Pepsu 

Z2. 

_O. 2l, R. 36— Delivery of symbolical 

possession— Effect of—Termination of tenant’s 

possession. . 

Where property is in the occupation of a ten¬ 
ant of the judgment-debtor, the giving of sym¬ 
bolical possession under O. .’1, R. 36, C. P. Code, 
effectively 'terminates the possession of the judg¬ 
ment-debtor and the tenant. 22 C.W.N. 3 j 0 
(P.C.), referred to. (Sir John Beaumont ) 
Adyanath Ghatak v. Krishna Prasad Singh. 
28 Pat. 207=53 C.W.N. 383=A.I.R. 1949 P. 
C. 124=4 D.L.R. (P.C.) 154=30 P.L.T. 1 

(PC.). 
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- O. 21, Rr. 37 and 40 — Notice issued under 

R. 37—Court if bound to proceed under R. 40 
[See Q.D. 1941-1945, Vol. I, Col. 1147.]' 
Arratoon & Co. v. Mimraj Puran Mull. I.L 
R. (1944) 2 Cal. 588=A.1.R. 1947 Cal. 262. 

-O. 21, R. 43—Powers of attaching officer 

—Attachment of property on person of defen¬ 
dant—Use of force or violence by bailiff execu¬ 
ting warrant—Legality—Resistance by defendant 
—If offence. See Penal Code, S. 353. I.L.R 
(1946) Kar. 57. , 

-—O. 21, R. 46 and O. 38,, R. 5— Appli¬ 
cability—Attachment before judgment of debt due 
to defendant by another—Notice and order of 
attachment taken out to garnishee — Sufficiency — 
Order of attachment headed under O. 38, R. 5— 
If invalid. 

Where a debt due to the defendant in a suit is 
sought to be attached before judgment, and is in 
fact attached by notice to the person owing the 
debt or holding the amount or fund of the de¬ 
fendant the attachment is in accordance with the 
procedure under O. 21, R. 46, C. P. Code, and 
is perfectly valid as being in conformity with O. 
21, R. 46. The fact that the attachment order 
issued out was headed under O. 38, R. 5 in- 
scead of under O. 21, R. 46, is immaterial and 
would not invalidate the attachment. ( Meredith, 
/.) Muktilal Agarwala Tin Plate Com¬ 
pany of India, Ltd. 4 D.L.R. (Pat. 1 ) 23=A. 

I. R. 1949 Pat. 337. 

v O* 21, Rr. 46 and 49 and S. 52—Appli-? 
cabilicy Partnership—Death of a partner—Suit 
on a promissory note by—Decree against legal 
representatives against assets of deceased—Mode 
of enforcing—Special procedure imder R. 49 if 
available—Interference in revision. I See O D 
1941-1945, Vol., I, Col. 1149.] Rangayya 
Nagapotha Rao. A.I.R. 1946 Mad. 176. 

21> Rr. 46 and 51— Attachment of 
cheque — Validx ty. 

When a cheque is issued in payment of a debt 
either the debt is extinguished or it remains. If 
che debt is extinguished and is replaced by the 
cheque, then the only proper mode of attachment 

SeiZUre of the che( iue under O. 21, 

J Code. If on the other hand, the 

debc subsists until the cheque is cashed, the debt 
is secured by that cheque which is a negotiable 
instrument, and its attachment under O. 21, R. 
46, C. P Code, is not a proper mode of attach- / 
ment and is not valid and effective. It should ' 
actually be seized under O. 21, R. 51. (Das, 

J. ) JLentp.al Bank of India, Ltd. v. M. V. 

V. Rao. I.L.R. (1945) 1 Cal 277—A I R 
1949 Cal. 144. *//— 

7 7 ‘P ‘ 46—Debt charged on immoveable 

P r Qper y—If attachable without enforcing charge. 

here is a clear distinction between a debt and 
security in the shape of immovable property for 
ac debt. The debt exists as moveable property 

and does not become identified with the security. 

It is, therefore, competent to the judgment- 
creditor to attach the debt without enforcing the 
charge on the immoveable property. (Thadanx 

J.) Shanker Assanmal v. Assanmal Mul- 
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chand. I.L.R. (1946) Ear. 43—1946 Sind 
(Rul.) 161=223 I.C. 454=A. 1.R. 1916 Sind 148. 

_O. 21, R. 46— Procedure —“ Garnishee ”— 

Provident Fund of employee in hands of company 
—Rules of fund vesting control and management 
only in “trustees”, hut ownership and custody not 
vested in trustees—Attachment oj fund of em¬ 
ployee—Attachment order to company—l alidity 
Notice to trustees — Necessity. 

Where the control and management only of the 
amounts in a Provident Fund in a comppany of em¬ 
ployers of labour is vested in certain persons cal¬ 
led 'trustees, but the amount itself is not vested 
in them, neither the ownership nor the custody of 
the fund vests in the trustees so called. The 
company or employer is still the holder of the 
fund, and for purposes of O. 21, R. 46, C. P. 
Code, in respect of attachment of an amount in 
the fund belonging to an employee of the company 
or employer, the order of attachment has to be 
properly issued to the company or the employer 
and not to the “trustees” so called who arc merely 
its controllers or managers. 1946 Pat. 430, foil. 
(Meredith, J .) Muktilai. Agarwala v. Tin 
Plate Co. of India, Ltd. 4 O.L.M. (Pat.) 23= 
A.I.R. 1949 Pat. 337. 

-O. 21, R. 46— Scope—Mandatory charac¬ 
ter—Failure to comply with all requirements — 
Effect—Omission to affix notice in Court-house — 
If nullifies proceedings. 

The omission to affix a copy of tiie prohibitory 
order under O. 21, R. 46, C. P. Code, on a cons¬ 
picuous part of the Court-house renders ' the 
attachment illegal. R. 46 is mandatory and the 
provisions thereof definitely provide that there 
must be a prohibitory order upon the debtor and 
the judgment-debtor, and further, that a copy of 
such order shall be affixed on some, conspicuous 
part of the Court-house. All the requisites pres¬ 
cribed in the rule have to he strictly observed and 
complied with, and failure to comply with any 
one of these renders the attachment invalid, 
because it nullifies the whole proceeding, all the 
requirements being mandatory. ( Imam and 
Bennett , ././.) Narkndra Prasad Sinua v. Ma- 
h aran 1 Tanki Kukr. 25 Pat. 739—228 I.C. 175= 
1947 Par. (Rul.) 80=13 R.R. !43=A.I.R. 1947 
Pat. 385. 

-O. 21, R. 48—Decree passed by Court 

in India—Execution by Court in Pakistan. See 
C. P. Corn:, Ss 136, 60 and O. 21, R. 48. 54 C. 
W.N. 491. 

-O. 21, R. 49 —Interest of partner—If 

movable property. 

When the interest in a partnership, of a person 
who is a partner is dealt with under O. 21, R. 49, 
C. P. Code, that interest is to he regarded as 
movable property, notwithstanding 'that, at the 
time when it is charged or sold, the partnership 
assets include immovable property. ( Pin Maho¬ 
med, Ram Loll and Cornelius, JJ.) A.iumirv Pkr- 
shap Ram Pershad v. Sham Sunder. I.L.R. 
(1947) Lab. 417=229 I.C. 307=1947 Lab. (Rul.) 
168=A.I.R. 1947 Lab. 13 (F.B.). 

—-O. 21 , R. 50 (2 )— Applicability— Hindu 

joint family business—Proceedings to ascertain 


C. P. CODE (1908), O. 21, R. 52. 

liability of members as undisclosed partners — 
Permissibility— v Firm 

O. 21, R. 50, on its plain reading, does not 
apply to the case of a Hindu joint family concern 
carrying on business in an assumed name; its 
application is limited to cases of actual partner 
ship only. Proceedings under R. 50 (2) are 
therefore not appropriate in the case of a joint 
Hindu family business and R. 50 (2) cannot be 
invoked so as to enable the Court to hold an 
inquiry into the liability of the members of a joint 
Hindu family as undisclosed partners. “Firm” 
in R. 50 of O. 21 applies only to a contractual 
firm and not a joint family business. 7 Cut.L.T. 

| 21; A.I.R. 1930 Pat. 205; A.I.R. 1940 Pat. 
149, dist. and expl. (Ray, C.J. and Panigrahi, 
J.) Maturi Mali v. Bhagaran Das. 5 D.L. 
R. (Cut.) 36=A.I.R. 1950 Orissa 189=16 Cut. 
L.T. 136. 

-O. 21, Rr. 50 (2) and 11—Combined 

I application for leave and for execution—Permis- 
' sibilitv—Practise of the Calcutta High Court. 
{See Q.D. 1941-1945, Vol. T, Col. 1155.] Jagan- 

NATH IUGALKISHORE V. ClHMAN LAL. I.L.R. 

(1945) 1 Cal. 102=A.I.R. 1949 Cal. 113. 

-O. 21, R. 50 (2)—Leave to execute decree 

—If can be granted bv transferee Court. [Sec 
Q.D. 1941-1945, Vol. I, Col. 1155.] Pui.in Bi- 
hari Pal v. Is war Chandra Pal. I.L.R. 
(1945) 2 Cal. 57. 

-O. 21, R. 50 (2 )—Liability of person 

under—Determination of—Service of summons in 
suit—If necessary. 

There is no substance in the contention that 
there can be no determination of liability under O. 

w 

21, R. 50 (2), C. P. Code, unless the persons 

sought ‘to be made liable as partners bad been 

served with the summons in the s*:it. 
mdar, J.) Issur Chandra Pal v. Ramkristo 
Pal. 51 C.W.N. 560. 

-O. 21, R. 50 (2)— Scope and effect — 

Execution against person who is admittedly a part- 
ncr — Latter, if can dispute his liability under de J 
crcc. 

What is intended by sub-R. (2) of R. 50 of 
O. 21, C. P. Code, is ‘chat the liability of a per- 
son as a partner may he put in issue, but that 
once his liability as a partner has been decided 
or where it has been admitted, the sub-rule enables 
the decree-holder to execute, the decree against all 
partners, and the partner against whom execution 
is sought is not. entitled to contest the validity of 
the decree or his own liability thereunder. (Mc¬ 
Nair and Gentle, JJ.) G. M. Shajtani r.\ H avero 
Trading Co., Ltd. 51 C.W.N. 488. 

-O. 21, R. 50 (2)—Separa*° a noli cation 

for leave—If necessary. f See Q.D. 1941-1945, 
Vol. I, Col. 1155.] Pui.in Bihari Pal r. Is war 
Chandra Pal. I.L.R. (1945) 2 Cal. 57. 

-“O. 21, R. 52 —A fiplirahilitv —V/miev due 

to judgment-debtor with Municipal Council — 
Attachment by notice to Chairman — Legality — 
"Public Officer.” 

A Chairman of a Municipality is not a “nublic 
officer” as contemplated by O. 21, R. 52, C. P. 
Code, having regard to 'die definition of the teun 
in S. 2 (17), C. P. Code, O. 21, R. 52, therefore 
cannot be applied for the purpose of attaching 
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money due to a judgment-debtor by a ^Munici¬ 
pality, and an order under O. 21, R. 52, by a 
notice to the Chairman is illegal, and is no attach¬ 
ment at all. ( Imam and Bennett, JJ) Naren- 
dra Prasad Sinha v. Janki Kuer. 25 Pat. /39 
—228 I.C. 175=1947 Pat. (Rul.) 80=13 B.R. 
143=A.I.R. 1947 Pat. 385. 

_O. 21, R. 52— Attachment of property 

outside territorial jurisdiction—Jurisdiction of exe- 
cut'mg Court. 

As a general rule territorial jurisdiction is a 
condition precedent to a Court executing a decree, 
and neither the Court which passed the decree nor 
the Court to which it is sent for execution can 
execute it in respect of property lying outside its 
territorial jurisdiction. O. 21, R. 52, C. P. 
Code, is not an exception to this rule. There are 
no words in it which permit attachment of pro¬ 
perty outside the jurisdiction of the executing 
Court. 17 C. 699; 57 C. 964; 43 M. 135 and 18 
P. 670. referred to. (Manaalmurli, J A Gyarst- 
lal Tagannath v. Shankar. I.L.R. (1950) 
Nag. 18=A.I.R. 1950 Nag. 46=5 D.L.R. 
(Nag.) 51=1950 N.L.J. 44. 

_O. 21, R. 52— Payment or distribution of 

attached property—Pozuer of custody Court. 

O. 21, R. 52, C. P. Code, requires the custody 
Court to hold the property subject to further 
orders of the a'taching Court. This suggests that 
the payment or distribution of the property is not 
to be made by the custody Court but by the attach¬ 
ing Court. 44 M. 100, referred to. (Mangal- 
murti J .) Cyarsilal Tagannath v. Shankar. 
I.L.R. (1950) Nag. 18=A.1.R. 1950 Nag. 46= 
5 D.L.R. (Nag.) 51=1950 N.L.J. 44. 

_.O. 21, R- 52— Receiver in execution of 

mortgage decree—Money in the hands of—Attach¬ 
ment by simple money decree holder—Procedure . 

Where money standing to the credit of a re¬ 
ceiver appointed in execution of a mortgage is 
attached by a simple money decree-holder the 
Court executing the latter decree ought to fol¬ 
low the procedure indicated in O. 21, R. 52 of 
the C. P. Code, and cannot make an order 
attaching the amount and direct it to be paid to 
the simple money decree-holder. The Court 
which appointed the receiver must deal with 
the matter. ( Shearer, /.') Ramanugrah Pra¬ 
sad v. Rameshwar Singh. 225 I.C. 383=12 
B.R. 602=A.I.R. 1947 Pat. 112. 

_O. 21, R. 53— Attachment of decree — 

Execution by attaching decree-holder—Power to 
accept sum less than decree amount from judg¬ 
ment-debtor to' detriment of original decree- 
holder. 

An attaching decree-holder cannot enter into a 
compromise with the judgment-debtor under the 
decree attached to the detriment of the holder of 
the decree attached. He cannot in execution of 
the decree attached by him compromise with the 
judgment-debtor and accept payment of a sum less 
than the amount of the decree an4 enter satisfac¬ 
tion to the detriment of his own judgment-debtor 
who is the holder of the decree attached. ( Mukher - 
jea and Ormond, JJ.) Sachfndra Nath v. Pro- 
boph Chandra . 2 D.L.R. 222=A. I. R. 1948 Cal. 
126. 


C. P. CODE (1908), O. 21, R. 54. 

-O. 21, R. 53—Attachment of decree in 

execution of another decree—Attachment subse¬ 
quently removed and execution case dismissed by 
executing Court—Order of executing Court set 
aside on appeal—Satisfaction of attached decree 
by sale of judgment-debtors property in the 
meantime—Attachment, if can be revived—Remedy 
of attaching decree-holder. [See Q.D. 1941-1945, 
Vol. I, Col 1157.] Tara Pada Basu v. Mahen- 
dra Nath Biswas. I.L.R. (1945) 2 Cal. 98. 

-O. 21, R. 53 (1) (a) (b) and S. 42— 

Money decree passed by transferee Court — At¬ 
tachment of that decree by such Court in. exe¬ 
cution of transferred decree — Procedure — Ab¬ 
sence of notice—Omission to take objection — 
Validity of attachment. 

S. 42, C. P. Code, does not lay down that the 
decree transferred for execution becomes the 
decree of the Court to which it is transferred, so 
that it may be treated as the decree “passed by 
the same Court” within the meaning of O. 21, 
R. 51 (1) (a), C. P. Code. A transferee 

Court cannot, therefore, attach in execution of 
the transferred decree a money decree passed by 
it under O. 21, R. 53 (1) (a) but must follow 
the procedure prescribed by O. 21, R. 53 (1); 
( b ), C. P. Code. If no notice is issued under 
O. 21, R. 53 (1) ( b ) the attachment is not 
valid and effective. As issue of notice is a re¬ 
quisite condition of attachment, mere omission to 
take objection on the ground that notice was not 
issued, cannot validate the attachment, the more 
so as against a third person, who claims an 
interest in the attached property. 43 C.W.N. 
374, ref. to. ( Akram, J .) Prafulla Chandra 
Ghosh v. Ramesh Chandra Ckosh. I.L.R. 
(1948) 1 Cal. 36=A.I.R. 1948 Cal. 74=51 C. 
W.N. 515. 

-O. 21, R. 53 (3)— Right of attaching 

decree-holder to exeelite the attached decree — 
Limit of time—Rule as to. 

It cannot be said that a creditor who has attach¬ 
ed a decree in favour of his debtor cannot execute 
the attached decree after the expiry of rhe limita¬ 
tion of his own decree. For the purposes of execu¬ 
ting the attached decree, the attaching creditor 
possesses all the rights which the decree-holder 
of the attached decree possesses and he can 
execute that decree for as long as the decree- 
holder of the attached decree can under the law 
execute it. ( Iqbal Ahmad, C. J. and Bind 
Basni Prasad, J.) Ram Bux Nath Mal v. 
Mansa Ram. I.L.R. (1947) All. 35=A.I.R. 
1947 All. 174=227 I.C. 214=1946 A.W.R. 
(H.C.) 556=1946 A.L.J. 35L 

- O. 2J, R. 54— Ahplicablitv — Interest of 

mortgagee in land—Mode of attachment before 
judgment—Notice in Form 5, Appendix F — Suffi¬ 
ciency—Proper procedure— 0 . 38. 

The interest of a mortgagee in the mortgaged 
property is immovable property and not movable 
property for purposes of attachment under the 
C. P. Code. Since the term “immovable” pro¬ 
perty is not defined in the Code, the definition of 
the term ip the General Clauses Act has to be 
applied; and according to that definition, immov- 
l able property is not merely land (something 
physical), but includes immaterial rights arising 
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out of land. The interest of a mortgagee in land 
has to be attached according to the procedure 
prescribed by O. 21, R. 54, C. P. Code, and the 
order of attachment, when the attachment is 
before judgment under O. 38, C. P. Code, must 
be in Form 24 of Appendix E, C. P. Code, and 
not in Form 5 of Appendix F. An attachment 
effected under an order in Form 5 of Appendix F 
is not in compliance with law and therefore 
ineffectual. ( Reuben and Mukharji, JJ-) 
Harihar Pandey v. Vindhyachal Rai. 27 Pat. 
114=A.I.R. 1949 Pat. 170-29 P.L.T. 48. 

-O. 21, R. 54— Attachment of ancestral 

property—Effect of—Attachment ceasing to sub¬ 
sist—Death of coparcener—Passing of his in¬ 
terest by survivorship . 

An attachment normally has only the effect of 
preventing alienation and does not confer title. 
But when an attachment in execution takes 
place of an ancestral property, it has the effect 
of creating a charge by operation of law so that 
it suspends the accrual of interest by survivor¬ 
ship. There is also no doubt that if an attach¬ 
ment made during the execution of a decree ceases 
to subsist, the interest of a coparcener who dies 
passes by survivorship to the other coparceners. 
The property which thus passes can no longer be 
attached. ( Hidayatullah and Kaushalendra Rao, 
JJ.) Kundanbai v. Satnarayan. I.L.R. 
0950) Nag. 491=1950 N.L.J. 281. 

-O. 21, R. 54 —Order of attachment—Mode 

of complying with—Affixture to several fro for¬ 
ties — Presumption as to regular performance of 
official or judicial act—When can be drcnKii — 
Evidence Act (/ of 1872), .S'. 114, illustration 
(e). • 

The fact that an order for attachment has 
been pending is not sufficient to establish the 
factum of attachment. An attachment cannot be 
said to have been made unless and until the pro¬ 
visions of both sub-rules of O. 21, R. 54, C. P. 
Code, have been complied with, that is to, cay, 
there must first be an order prohibiting the judg¬ 
ment-debtor from transferring or charging the 
property in any way and secondly the order must 
be proclaimed by beat of tom-tcm near the pro¬ 
perty and copies of the prohibitory orders must 
be affixed on a conspicuous part of the property, 
on a conspicuous part of the Court house and 
where the property is land paying revenue to the 
Government in the office of the Collector of the 
District in which the land is situate. Where 
several properties are sought ‘to be attached in 
pursuance to an order of attachment there must 
be proof of affixture on eve->one of the proper¬ 
ties. 

Illustration (e) to S. 114 of the Indian Evi¬ 
dence Act no doubt declares that judicial and 
administrative acts may be pr:s aued to have been 
regularly performed. But it does not say that 
it may be presumed that any particular judicial 
or official act has been performed. No doubt 
when the only evidence is that a particular judi¬ 
cial or official act has been performed and there 
is no other evidence on record, it may be pre¬ 
sumed that the particular judicial or official act 
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was regularly performed. But when the dispute 
is whether a particular judicial or official act was 
performed or not, there is nothing iri law which 
enables a Court to. presume that that act was 
as a matter of fact performed, Where the ques¬ 
tion is whether there was anj’ affixture at all of 
the attachment order on the properties sought to 
be attached and there is no reliable evidence as to 
the fact of affixture the party cannot prove the 
affixture by relying on the presumption under the 
Evidence Act. Also in such a case it is discre¬ 
tionary for the Court to rely on the presumption 
and it may refuse to do so where the party seeks 
it long after all the material evidence on the point 
has ceased to be available. ( Rajamannar, J.) 
Murugappa Chettiar v. Thirumalai Nadar. 60 
L.W. 623=1947 H-W.N. 618=A.I.R. 1948 
Mad. 191= (1047) 2 M.L.J. 310. 

-—0. 21, R. 54 —Property to be attached 

consisting of several plots— Affixing of order of 
attachment on each plot—If necessary. 

Where the property to be attached is in seve¬ 
ral plots, contiguous or otherwise, the order 
of attachment need not be affixed on each sepa¬ 
rate plot under O. 21, R. 54, C.P.C. It is 
sufficient if the order is affixed on a conspicuous 
part of the property. (Das Gupta t J.) Syed 
Ayezali Mir v. Mahananda Barui. 83 C.L.J. 
104=A.I.R. 1949 Cal. 320. 

-O. 21, R. 54 (2) —Land does not include 

building thereon. [See Q.D. 1941-1945, Vol. I, 
Col. 1160.] Vir Bhan v. Shan Singh. I.L. 
R. (1946) Lah. 52. 

-“0.-.21, R. 57 (as amended in Madras)— 

Applicability—Application for sale in execution of 
Property attached before judgment—Dismissal 
without notice to decree-holder as the property was 
out of the jurisdiction of that Court—Validity of 
order—Attachment if extinguished. 

On an application for sale in execution of a 
decree of properties attached before judgment 
after an order for sale was made, a note was put 
up by the office pointing out that it was then dis¬ 
covered that the properties which were sought 
to be sold were not within the j risdic.tion of that 
Court but outside it and the C*vrt passed an order 
without any notice to the decree-holder as fol¬ 
lows: “Advanced and dismissed. Attachment to 
subsist for six months.” When the decree-holder 
learnt of the order he had the decree transmitted 
to the Court haying jurisdiction in respect of the 
attached properties and filed a petition before that 
Court for sale of the properties which was beyond 
six months of the order of dismissal. Meantime, 
the properties had been purchased by a stranger 
who contended that by the Hose of the period of 
six months the attachment, had ceased and her title! 
became perfected. The claim having been allow¬ 
ed the decree-holder filed a suit to set aside the 
claim order. 

Held: The order dismissing the petition passed 
behind th^ back of the decree-holder was a nul- 
hty and further the order passed was by. a Court 
which had no jurisdiction to entertain the appli¬ 
cation itself and the attachment did not cease and 
continued Vo be in force notwithstanding the ex- 
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piry of the period of six months from the date 
of the order of dismissal. Accordingly the sale in 
favour of the claimant was of no avail against 
the attachment effected by tfie decree-holder. 
(Satyanarayana Rao, J- ) Sabapathi Pillai v. 
Mohammad Ilais Sait. 1948 M.W.N. 706= 
61 L.W. 670=A.I.R. 1949 Mad. 552= (1948) 

2 M.L.J. 352. 

-O. 21, R. 57— Applicability—Attachment 

before judgment. 

O. 21, R. 57, C.P. Code, applies only to an at¬ 
tachment in execution of a decree and not to an 
attachment before judgment. An order for at¬ 
tachment before judgment subsists after the de¬ 
cree for the purpose not merely of the original 
application for execution but even after the 
original application for execution has been dis¬ 
missed and subsists for the purpose of subsequent 
application for execution as well. 47 M. 483 
(F.B.), Diss. from (Das Gupta, /.) Syed Aye- 
zali Mir v. Mahanand Barui. 83 C.L.J. 104 
=A.I.R. 1949 Cal. 320. 

_O. 21, R. 57— Applicability—Dismissal of 

execution application on grounds other than default. 
O. 21, R. 57, C. P. Code, clearly applies only 

where an application for execution is dismissed 
in default. It has no application to dismissal for 
any other reason. ( Harries, C.J. and Sen, J.') 
Sushila Bala Dasi v. Guest Keen Willams, 
Ltd. I.L.R. (1949) 1 Cal. 177. 

—O. 21, R. 57—Attachment before Judg¬ 
ment-Execution petition for sale “struck off’*— 
If a dismissal for default. See C. P. Code (V 

of 1908), S. 64 and O. 21, R. 57. (1949) 1 
M.L.J. 436. 

_O. 21, R. 57— Attachment—When ceases 

_ Dismissal for non-compliance with unnecessary 

direction of Court—If entails penal consequences. 

An attachment will cease only if the application 
o;n which the attachment is effected is dismissed 
for default and not when a subsequent application 
Is dismissed for default. 1939 ) 2 M.L.J. 916, 
relied on. Where the dismissal of an execution 
application is for non-compliance with an unneces¬ 
sary direction of the Court, it would not entail 
the penal consequences contemplated by R. 57 
of O. 21,' C. P. Code. {Satyandrayani Kao, 
J.) Subramanian Chettiar v. Official Recei¬ 
ver of Ramnad. 1949 M.W.N. 8=A.I.R. 1949 
Mad. 594=4 D.L.R. (Mad.) 241 = (1949) 1 M. 

tLlo. 21, R. 57— “Default” — Decree-holder 
being unable to proceed with application. 

A decree-holder is in ‘default* within the mean¬ 
ing of R. 57 of O. 21, C. P. Code, when he 
is unable to proceed with his application and 
have the property sold. (Mootham, /.) Dhon- 

dha Misir v. Sheikh Qurban. 1947 A.W.R. 
(H.C.) 110=1947 A.L.J. 227=1947 A.L.W. 

362=A.I.R. 1947 A. 313. 

—_O. 21, R. 57 (as amended in Madras)— 

Rejection of unnumbered execution petition on 
default in re-presenting witn sale papers 
Effect on attachment before judgment—Order of 
rejection not saying that attachment will cease 
^-Effect—Alienee of property—. How far bound 
by orders in the execution proceedings . 


C. P. CODE (1908), O. 21, R. 57. 

By an agreement dated 5th May, 1935, X 
agreed to mortgage his house to a co-operative 
society which demanded additional security from 
him. The society obtained an award in respect 
of the amount due to it against X on 21st July, 

1937. In pursuance of this award the properties 
of X were brought ‘do sale and were purchased by 
Y. With a view to get that sale set aside X 
raised funds by mortgaging Yhe house to A by a 
mortgage dated 20th August, 1937. The amount 
was paid by A to the society and the -ale was 
consequently set aside on 30th August, 1937. 

Meanwhile Y instituted a suit against X for the 
recovery of an amount which it was alleged had 
been misappropriated by X as a karnam of one 
of the villages belonging to Y (a Zamindar) and 
X’s house was attached before judgment on the 
15th of October, 1936, and the suit was decreed 
on the 24th September, 1937. On the 26th October 

1938, Y filed an execution petition which was un¬ 
numbered for bringing the attached house to sale 
and for leave to set off. That petition was re¬ 
turned on the 29ch October, 1938, for filing the 
sale papers and the encumbrance certificates, grant¬ 
ing two weeks* time. It was re-presented by Y 
on the 12th November, 1938, with a prayer to 
grant a further week’s time, as the encumbrance 
certificate which was applied for was not received 
by them. By an order of 15th November, 1938, 
the petition was rejected by tl\e Court. Y filed a 
second execution petition in 1939 for bringing the 
property to sale and after receiving notice X ob¬ 
jected to the sale on the ground that the attach¬ 
ment before judgment made in the suit had come 
to an end under O. 21, R. 57, C. P. Code, by 
reason of dismissal for default of the first exe¬ 
cution petition and that a fresh attachment was 
necessary before a sale could be ordered. The 
Court held on 23rd August, 1939 that the prior 
petition being unnumbered had no legal eristence 
and its dismissal had not the consequence of ter¬ 
minating the attachment. The order was con¬ 
firmed on appeal. In pursuance of the execution 
petition however the sale was not effected and 
the proceedings terminated. Meanwdiile A ob¬ 
tained preliminary and final decrees on the basis 
of the mortgage in his favour in 1939 and brought 
the hvpotheca to sale and purchased it himself on 
30th January, 1940 and obtained delivery of 
possession in 1943. 

In 1942, Y filed a third execution application 
to bring the suit house to sale in execution of 
his decree. A intervened with a claim petition 
objecting to the sale of thg property on the. 
ground that with the rejection of the first exe- 
cution petition the attachment before judgment 
had ceased and that A had acquired a good title 
by reason of his purchase. That application was 
dismissed and the property was sold and Y pur¬ 
chased it in Court auction. A thereupon filed a 
suit for setting aside the summary order reject¬ 
ing his claim. The suit was allowed by the Dis¬ 
trict Munsiff, but on appeal, the decision was 
reversed by the Subordinate Judge. On second 
appeal, 

Held: (!) the order rejecting the first exe¬ 
cution petition must be treated as one of dis- 
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missal. The unnumbered petition cannot be said 
to be one which had no legal existence and the 
effect of the dismissal of that, petition will be 
that the attachment before judgment, ceased. The 
language of O. 21, R. 57 (Madras) does not 
make it a condition precedent for 'the termina¬ 
tion of the attachment that ‘die Court should 
make an order that, the attachment ceased. It 
merely directs the Court to state the consequences 
of the dismissal that is, the termination of the 
attachment. It is the dismissal by reason of the 
decree-holder’s default that brings about ‘die ter¬ 
mination of the attachment and the Court, is 
merely directed to state in rhe order that con¬ 
sequence. If the Court omitted to state so, it 
would not prevent the attachment from com¬ 
ing to end. 

For the determination of the attachment in 
cases not covered by the proviso to R. 57, ordin¬ 
arily an order of the Court would be necessary 
and the omission to state whether the attach¬ 
ment continues or ceases, would probably result 
in the continuance of the attachment. 

(2) As the proceedings (second execution peti¬ 
tion filed by \ ) in which the subsistence of the 
attachment was established between Y and A', 
were initiated subsequent to the transfer in 
favour of A, A would not be bound by that deci¬ 
sion. The principle of l is fiendens was not appli¬ 
cable to the facts of the case. 62 M.L.J. 302: I. 
L.R. 55 Mad. 495, distinguished. 

If there we^e to be a fresh execution proceed¬ 
ing the adjudication in the earlier execution pro¬ 
ceedings would not bind the purchaser unless he 
was made a party to it. .4 is not therefore bound 
by the decision in the second execution petition 
and acquired a good title undir his purcha*e. 
(Satyanarayana Rao and Rancho pagesa Sast r i, 
JJ.) Venkata Rao v. Surya Rao Bahadur. 
I.L.R. (1950) Mad. 39=AT.R. 1950 Mad. 2= 
1949 M.W.N. 199=62 L.W. 264=(1940) 1 M 
L.J. 320. 


O. 21, R. 57—Scope—Dismissal of cxecu- 


tion case Attachment kept alive by special order 
—If makes case pending after date of dismissal. 
Vc Beng. Money Lenders Act, S.s. 2 (22) and 
36 (1), Proviso (ii). 4 D.L.R. (Cal.) 57. 

O. 21, R. 


58—Applioahilitv—Claim hv 


legal representative of deceased judgment-debtor 
to property—If falls under rule--Order—Appeal. 
See C * P * CoDE > S. 47. A.I.R. 1950 Pat. 90. 


C. P. CODE (1908), O. 21, R. 58. 


J.) Nimra Gauba v. Narayan Paikati ioco 
N.L.J. 218. ’ ™ 

O. 21 , R. 58—Applicability—Claim bv 


legal representative of deceased judgment-debtor 
to property—If falls under rule—Order—Anneal* 

C. P. Code, S. 47. A.I.R. 1950 Pat w.' 
•O. 21, Rr. 58 to 63—Applicability—Exe¬ 


cution sales for decrees for rent under the Bihar 
Tenancy Act—Claim to attached property—Main¬ 
tainability. Sec Bihar Tuna no v Act S 170 

(1). 1946 P.W.N. 52. ~ ' U 

O. 21, R. 58 Applicability—Objection 


to nttachmcrt by judgment-debtor— T f f a ]l s , m dcr 
—Appeal. See C. P. Cod.:, S. 17. 5 D.L R 
(Cal.) 18. 


O. 21, Rr. 58 and 63—Applicability— 


Order on claim and decree in suit to set aside claim 
order—Conclusive character and operation of— 
Extent. {See Q.D. 1941-1945, Vol. I, Col. 
1165.] Narasimha Chari ar v Raghava Pada- 

yachi. I.L.R. (1946) Mad. 79=1946 Mad 
(Rul.) ?6. 


•O. 21, Rr. 58 and 63— ‘Applicability-—Sale 


to enforce charge — Claim—-Maintainability—- 

Order allozvmg—Omission hv decree holder to 
sue within one year—If bars later suit under 0. 
21, R. 100. 

O. 21, R. 58, C. P. Code, has no application 
to a proceeding for sale of properties subject to 
a charge, as no attachment is required prior to 
sale. If such a claim :s made and allowed, the 
order allowing the claim is without jurisdiction 
and cannot operate as a bar Vo a subsequent 
suit brought after the lapse of one year 
tinder R. 100 of O. 21, C. P. Code. 55 l’.A. 
256, Appl. (Manohar Rail and AJaliabir Prasad, 
JJ.) Mt. Bhagf.rna Kuer v. Ramukvi Rai. 4 
D.L.R. (Pat.) 151. 


O. 21, Rr. 58 and 63 —Application asking 


O. 21, Rr. 58 and 63— Applicability — 


Claim that attached property should be sold sub¬ 
ject ta mortgage. 

O. 21, R. 58, C. P. Code, contemplates a claim 
that attached property should he sold subject to 
a mortgage or lease, and the provisions of R. 63 
apply, to the order allowing or disallowing such 
a claim. An application asking that the procla¬ 
mation of sale should he notified subject to the ap¬ 
plicant’s own mortgage, is one falling under R. 
58 and not under R. 66. 26 N.L.R. 136* I.L. 

R. (1939) Nag. 665; I.L.R. (1942) Nag’. 166; 
I.L.R. (1945) Nag. 571; I.L.R. (1939) 2 Cal’ 
291; A.I.R. 1939 All. 657; 49 A. 903 and 9 R. 
367, rel. on. ( Grille, C.J. and Hidayatullah, 


that sale should be subject to applicant’$ mort¬ 
gage Order dismissing application on ground of 
delay—Suit not filed within one year — Order, if 
conclusive agaitist mortgagee . 

An application asking that attached property 
should be sold subject to the applicant’s own 
mortgage falls under O. 21, R. 58 and not under 
O. 21, R. 66, C. P. Code. An order dismissing 
that application as having been made Voo late is 
as effective as a decision under O. 21, P. 62, 
would have been declaring that, the Court 
was not satisfied as to *he existence of the 
mortgage. The order therefore becomes conclusive 
if no suit- is brought, within one year under 0. 
21, R. 63, C. P. Code, and \he mortgagee can¬ 
not set. up his mortgage subsequently either as 
plaintiff or as defendant. (Grille, C.J. and Hida¬ 
yatullah, J.) Nimba Gauba v. Narain Paikaji. 

T.L.R. (1048) Nag. 584=A.T.R. -1048 Nag. 
369. 


°. 21, R. 58—( laim to property attached 

llttAn __-!_i_i M . • • I 


in execution of order against contributory in wind¬ 
ing up of company—Scope—Summary nature of 

investigation—Questions as to fraudulent nature 

of transfer to person in iiossession—Cannot be 
gone into Proper remedy is to proceed by way of 
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regular suit under O. 21, E. 63 to have the 
transfer declared fraudulent. [See Q.D. 
1941-1945, Vol. I, Col. 1166.'! Cyril Gill v. 
Mahomed Nawaz Khan. 225 I.C. 36--1946 M. 
W.N. 459=1946 Comp.C. 18=1946 Mad. (Rul.) 
202=59 L.W. 675=A.I.R. 1946 Mad. 174. 

-O. 21, Rr. 58 and 63— Decision against 

mortgagor—If conclusive against mortgage 

A decision in an objection under O. 21, R. 58, 
Civil Procedure Code and a decision to the same 
effect in a subsequent suit under O. 21, R. 63, 
Civil Procedure Code, against a mortgagor, is not 
binding on the mortgagee where mortgage is of 
a date prior to the litigation. 12 W.R. 362, 

4 C. 692 and 22 Cal. 364, rel. on. 40 B. 679, 
referred to. (Das Gupta and Mitra, JJ .) Chan- 
di Prosad Ganguly v. Gadadhar Singha Roy. 
A.I.R. 1949 Cal. 666. 

-O. 21, Rr. 58 and 63 — Objection to at¬ 
tachment on ground of mortgage by mortgagee— 
Decision, when conclusive. 

O. 21, R. 62, Civil Procedure Code, indicates 
the relief that can be given by the Court, when 
objection to an attachment on the ground of 
mortgage is made by any person. It is quite 
clear, however, that even without making any such 
objection on the ground of the property being 
affected by mortgage, an interested party may 
pray that the existence of a mortgage claim may¬ 
be mentioned in the sale proclamation. The admis¬ 
sion or rejection of such a prayer will not operate 
as a binding decision on the question whether the 
property is in fact subject to the mortgage. Whe¬ 
ther the decision will have a binding effect under 
the provisions of O. 21, R. 63 depends clearly 
therefore on the nature of the relief asked for. 
If all that is asked for is that the mortgage as¬ 
serted be inserted in the sale proclamation there 
is no scope for the operation of O. 21, R. 63. 
If what is asked for in substance, is that the at¬ 
tachment and consequently the sale be made sub¬ 
ject to the mortgage, the application must be 
held to be one under O. 21, R. 58, Civil Proce¬ 
dure Code, and so the decision will be conclusive 
under O. 21, R. 63, as between the parties to 

the application. 

Where there is no clear prayer for either of 
the reliefs indicated above, the substance of the 
matter has to be looked into. If it cannot be 
ascertained whether the relief asked for is for 
the continuance of attachment subject to mort¬ 
gage, or for insertion of the mortgage claim in 
the sale proclamation, it must be held that 0. 21, 
R. 63, Civil Procedure Code, has no application, 
for these drastic provisions cannot be extended 
to doubtful cases. A.I.R. 1936 Cal. 590, ref- 
ferred to. ( Das Gupta and Mitra. JJ.) Chandi 
Prosad Ganguly v. Gadadhar Singha Roy. 

A.I.R. 1949 Cal. 666. 

_O. 21. R. 58— Ordor y>idc^-Rwinon¬ 
interference by High Court C. P. Code, S. 

- 115. 

' The High Court in a proper case, can inter¬ 
fere and revise an order passed under O. 21, R. 
58, C. P. Code. But where the Court below has 
not refused to exercise its jurisdiction^ and has 
heard and disposed of the objection petition under 

Q. D .-74 


C. P. CODE (1908), O. 21, R. 58. 

R. 58, non-interference in revision will not result 
in miscarriage of justice as the aggrieved party 
has a statutory right of suit under R. 63. 1938 
A.M.L.J. 115, referred to. (Ramabhadran, J. 
C.) Madholal v. Gulab Chand. 4 D.L.R. 
(A. & M.) 60=A.I.R. 1949 Ajmer 40. 

-O. 21, R. 58— Person who failed in appli¬ 
cation under—If barred from applying under O. 
21, R. 89, to have the sale iet aside. 

A person who has failed in an application under 
O. 21, R. 58 of the C. P. Code can still file 
an application l co have the sale set aside by de¬ 
positing the decree amount plus the necessary 
poundage, etc., under O. 21 , It. 89. The deci¬ 
sion in the earlier application will not operate 
as res judicata to bar the application under O. 

21, R. 89. 44 M.L.J. 325, rel. (1945) 2^M.L. 

J." 89 (F. B. ), dist. ( H one ill and Govinda 

Menon, JJ.) Viriah v. Subba Rao. 62 L.W. 
208=A.I.R. 1949 Mad. 687=1949 M.W.N. 
300= (1949) 1 M.L.J. 316. 

-O. 21, R. 58 (2)—Power of Court 

in claim suit to stay sale in execution of decree 
in a suit against a third party. See C. P. Code 
(V of 1908), Ss. 94 (e) and 151 and O. 21, 
R. 58 (2). (1950) 2 M.L.J. 492. 

-O. 21, R. 58— Right to raise objection — 

Plea of property attached belonging to third 
party—If can be raised by judgment-debtor. 

An objection that property attached in exe¬ 
cution of a decree belongs not to the judgment - 
debtor but to a third party cannot be raised by 
the judgment-debtor. It is for such third pa 1 tv 
himself to raise such objection, and not for the 
judgment-debtor, and '00 ask for an adjudication. 
(Davis, C.J.) Bhagwanpas Dnvarkadas v. 
Heejulbai. I.L.R. (1947) Kar. 45=A.I.R. 
1948 Sind 24. 

-O. 21, R. 58— Scope of enquiry — Ques¬ 
tion of benami—If can be pone into — Revision — 
Interference. 

In a claim case arising under O. 21, R. 58, 
C. P. Code, the Court is not entitled co go into 
a question of benami. If it decides such ques¬ 
tion which by law it could not do, the High 
Court will interfere in revision with its order. 
(Harries, C.J.) Protiva Sundart v. Reliance 
Bank, Ltd. 52 C.W.N. 56. 

-O. 21, R. 58— Scope of enquiry — Ques¬ 
tion of benami. 

A Court investigating a claim to attached pro¬ 
perty under O. 21, R. 58, C. P. Code, cannot go 
into the question as to whether a transaction is 
benami or not. 52 C.W.N. 56, foil. (Harries, 
C.J. and Sinha, J .) Reliance Development and 
Engineering, Ltd. v. Bhabani Ch. Banerjee. 
54 C.W.N. 372=A.I.R. 1950 Cal. 342. 

-O. 21, Rr. 58 and 63— Suit to set aside 

claim order by wife in zvhose name the property 
was purchased — Onus. 

Though there is no presumption that property 
purchased in the name of a married woman be¬ 
longs to her husband, where she is suing to set 
aside a claim order against her under R. 58 of 
O. 21, C. P. Code, it is for her initially to prove- 
that it was she, and not h^r husband who was- 
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the owner of the property which was being sought 
to l>e attached. {Sapru, J.) Mahadei v. Lach- 
mi Narain. 1947 A.W.R. (H.C.) 783=1947 

A.L.W. 449=A.I.R. 1947 A. 399=1948 AT. 
J. 24. 

-O. 21, R. 60—Applicability—Decree 

against assets of deceased in hands of defendant 
—Attachment in execution—Objection that at¬ 
tached property belongs to deity and held by 
judgment-debtor as marfatdar—Order on—Ap- 
ppeal — C. P. Code, S. 47. Sr: C. P. Code, S. 
47. 13 Cut.L.T. 57. 

-O. 21, R. 63—Applicability—Claim to pro¬ 
perty attached before judgment rejected—Limita¬ 
tion for suit—Limitation Act, Arts. 11, 13 and 
120. [See Q.D. 1941-1945, Vol. I, Col. 1169.] 
Dhan Bibi v. Mrinalini Gho.sk. I.L.R. (1945) 
1 Cal. 547. 

--O. 21, R. 63— 'Applicability—“Oder 

against” claimant—Order striking off claim peti¬ 
tion for non-payment of process fee—Effect of — 
Finality. 

An order “striking off” a claim petition for non¬ 
payment of process fee is an order adverse to the 
claimant within the meaning of O. 21, R. 63, C. 
P. Code, as it is an order dismissing the claim. 
If no suit is brought by him to set aside the order 
within the time limited, he is precluded from set¬ 
ting up the claim. {Sen, J .) Laxman Ganesh 
Shukla v. Baliram Lahanu. 49 Bom.L.R. 
853=A.I.R. 1948 Bom. 187. 

-O. 21, R. 63— Burden of proof. 

In a suit instituted under O. 21, R. 63, C. P. 
Code, after summary rejection of a claim under 
R. 58, the onus of establishing that the trans¬ 
action on which the suit is based was entered into 
in good faith lies on the plaintiff. {Grille, C.J. 
and Hidayatullah, J.) Raliyatbai v. Kanhaiya- 
lal. I.L.R. (1948) Nag. 757=A.I.R. 1948 
Nag. 375. 

-O. 21, R. 63— Conclusiveness of order — 

Applicability against defendant. 

An order passed under (5. 21, Rr. 58 and 63, 
C. P. Code, is conclusive (unless a suit is brought 
within one year) whether the person concluded is 
the plaintiff or the defendant. There is no rea¬ 
son for holding that the conclusivcness of a deci¬ 
sion where the applicant makes use of the sum¬ 
mary remedies provided and fails to abide by 
the conditions thereby imposed should be waived 
in favour of the defendant against whom a decla¬ 
ratory suit is necessary. {Grille, C.J. and 
Hidayatullalu J.> Nimba Gauba v. NarAyan 
Paikaji. 1950 N.L.J. 218. 

-O. 21, Rr. 63 and 103— Facts to be 

proved in suits under — Distinction. 

In a suit under O. 21, U. 63, C. P. Code, 
the onus is very heavy on the defeated claimant 
to prove affirmatively his case. There is one dis¬ 
tinction between what has to be proved in a suit 
under O. 21, R. 63 and that in a suit under O. 
21, R. 103, C. P. Code. So far as the class o,f 
suits contemplated by the latter provisions is con¬ 
cerned, the Code lays down affirmatively that the 
plaintiff should prove his title. So far as suits un¬ 
der O. 21, R. 63 are concerned all that, the Code 
requires is that the plaintiff should prove the 


C. P. CODE (1908), O. 21, R. 63. 

right to possession. The question of title is not 
intended to be so elaborately gone into as in a case 
under O. 21, R. 103, C. P. Code. (Goznnda 
Menon, J.) Bhimayya v. Nagappa. 62 L.W. 
415=A.I.R. 1949 Mad. 713=(1949) 1 M.L.J. • 
627. 

-O. 21, R. 63-—Nature of the provisions 

of—If overrides the general principle enunciated in 
S. 11, C. P. Code. C. P. Code (V of 

1908), S. 11, Expl. IV and O. 21, R. 63. 
(1949) 1 M.L.J. 593. 

-O. 21, R. 63—Scope—Order in claim case 

becoming final—Effect of—Title of claimant— 
If extinguished. See Execution—Executing 
Court. 14 Cut.L.T. 70. 

-O. 21, R. 63 —Suit to set aside an order 

on claim petition — Claimant's title based upon a 
sham and fictitious transaction—No question of 
adverse possession arises—Limitation — Art. 11 
(1) of the Limitation Act applicable. 

The first respondent filed a suit to set aside an 
order passed in an execution application uphold¬ 
ing the claim of the appellant to the suit pro¬ 
perty which had been attached by the 1st respon¬ 
dent in execution of a decree obtained in an 
original suit against the husband of the appel¬ 
lant. The appellant based her claim* on a sale 
deed executed in her favour by the husband the 
judgment-debtor, which sale was found to be a 
sham and fictitious transaction not supported by 
consideration. 

Held, (*) as the sale was a sham transaction 
and the so-called possession of the appellant was 
really possession not on her account, but posses¬ 
sion of the husband, no question of adverse 
possession or acquisition of title by prescription 
arises. 

(tt) The suit was one under O. 21, R. 63 of 
the Code and the only Article applicable was 
Art. 11 (1) of the Limitation Act and no ques¬ 
tion of the applicability of Art. 120 could arise. 
{Rajamannar, O.C.J. and Satayancnayatta Rao, 
J .) Andalamma v. Natesam Pillai. 61 L.W. 
487=1948 M.W.N. 493 (2)=A.I.R. 1949 Mad. 
114= (1948) 2 M.L.J. 85. 

-O. 21, R. 63 —Suit under—Allegation that 

transfer by Judgment-debtor is fraudulent zvithin 
S. 53 of Transfer of Property Act — Suit, if 
should be a representative one. 

Obiter: Even if in a suit by a judgment-creditor 
under O. 21, R. 63, C. P. Code, it is necessary 
to find the transfer by the judgment-debtor is 
fraudulent within the meaning of S. 53 of the 
T ransfer of Property Act, 'the provisions 
Of Transfer of Property Act which re¬ 
quire such a suit to be brought on behalf 
of the creditors and will not permit such a suit 
to be brought by one creditor alone, will not apply 
to a suit under O. 21, R. 63. O. 1, R. 8 does 
not necessarily apply to cuch a suit. {Davis, 
C.J., and Thadani, J.) Budiiermal Sadhuram 
V. Mahraj Verharam. I.L.R. (1946) Kar. 98 
=1946 Sind (Rul.) 29=221 I.C. 626=A. I. R. 
1946 Sind 78. 

-O. 21, R. 63—Suit under—Reliefs which 

Court is competent to give. [See Q.D. 1941-1945t 
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Vol. I, Col. 1177.] Banwarilal Ram Bharosey 
v. Mansay Lakhansay. 18 R.A. 75. | 

-O. 21 , R. 63— Suit under — What has to | 

be proved. . j 

The onus is prima facie on the plaintiff asserting j 
a title in a suit under O. 21, R. 63, C. P. Code, I 
to prove it. To prove a sale where a third parly , 
contests it there must be proof of the existence in 
the vendor of the title the sale-deed purports lo 
convey; and there must also be proof of considera-. 
tion. It must be proved further that the sale-deed 
is as good as it looks. I.L.R. 55 Mad. 478; 
A.I.R. 1948 Nag. 375, followed. ( Sanghi and 
Repe , //.) Ramachandra v. Daulat Durca. 

5 D.L.R. (M.B.) 34. 

-O. 21, R. 66— Absence of proclamation — 

Effect on sale—Application to set aside sale — 
Limitation Act (IX of 1^08), Arts. 166 and 181— 
Article applicable. 

It is no doubt not easy to draw the line between 
irregularity and illegality in an execution sale, but 
where a substantial provision of law like O. 21, 
R. 66 of the C. P. Code, is violated the sale should 
be regarded as having been illegally conducted 
and would be void. The object of O. 21, R. 66 , 
is to afford a security for the fairness of public 
sales, that it has been properly published and that 
it would attract purchasers. But, if the specific 
provision as to proclamation is violated, there 
could be no doubt that the sale cannot be allowed 
to stand.- It cannot be said that the total failure 
to make the proclamation under O. 21, R. 66 of 
the Code is a mere irregularity in the publication 
or conduct of the sale. (1920) 39 M.L.J. 188: 
I.L.R. 44 Mad. 35, followed. 

It is Art. 181 of the Limitation Act that would 
be applicable to an application to set aside such 
an illegal sale, that is three years from the time 
when the right to apply accrues, and not Art. 166. 

( Krishnaswami Nayudu , /A Vfvkatfswara 

Ethu Naickerz/. Ayyamma. 1950 M.W.N. 44= 
A.I.R. 1950 Mad. 367=(1950> 1 M.L.J. 22. 

-O. 21, R. 66— Auction sale not subject 

to mortgage—Right of auction-purchaser to in¬ 
peach mortgage . 

Where an auction sale of mortgaged property 
in execution of a money-decree is not made sub¬ 
ject to the mortgage, the validity of the mortgage 
can be impeached by the auction-purchaser al¬ 
though he might have been aware of its existence. 
(Padhye, J.) Ramnath Balibctadra v. Sun- 
darabai. I.L.R. (1948) Nag. 310=A.I.R. 1948 
Nag. 290=1948 N.L.J. 149. 

-O. 21, R. 66 and O. 43, R. 1 —Order 

settling proclamation of sale—Nature of — Appeal- 
ability . 

The settlement of a proclamation of sale and 
its terms by the Judge is not the adjudication of 
any right but is merely an administrative order 
and consequently there is no right of appeal’from 
such an order. 

O. 43, R7*T, C. P. Code, does not include in 
its provisions an order settling the proclamation 
of sale. ( Gentle, C.J. and Govinda Menon, J.) 
Rangaohariar v. The Trinity Bank, Ltd. 1948 
M.W.N. 64 (2)=61 L.W. 73=A.I.R. 1948 
Mad. 411=(1948) 1 M.L.J. 61. 


C. P. CODE (1908), O. 21, R. 69. 

-O. 21, R. 66 (2 )—Sale proclamation — 

—Issue of—Absence of notice to parties — Irregu¬ 
larity — Effect. 

The issue of a sale proclamation without pre¬ 
vious notice to the parties is a serious irregula¬ 
rity and would be an adequate ground for can¬ 
cellation of the sale. (Pedle y, J.M. and Bates , 
A.M.) Babu Ram v. Bibi Sagir Bano Begam. 
1948 A.W.R. (Rev.) 297. 

---O. 21, Rr. 66 (2) and 90— Absence of 

notice to judgment-debtor for drawing up procla¬ 
mation—If and when a ground for setting aside 
a sale. 

Though no notice was sent to the judgment- 
debtor for drawing up the proclamation of sale, 
before the sale can be set aside under R. 90 of 
O. 21, C. P. Code, it has to be further shown 
that by reason of the irregularity or illegality the 
judgment-debtor has suffered substantial injury. 
(Baxi, J.C.) Bhimani Raghaji v. Govind- 
garji. A.I.R. 1950 Ku'c. 93. 

-—O. 21, R. 66 (2) (b) and 90—Failure lo 

mention in sale proclamation revenue assessed on 
property—If Material irregularity—No separate 
revenue fixed on portion of estate sold. [See Q . D. 

1941-1945, Vol. I, Col. 1180.] Naganna Nai- 
du v. Venkat r ayulu Natdu. 72 I.A. 297=1. 
L.R. (1946) Mad. 379=1946 A.L. T. 1=1946 0. 
A. (P.C.) 90=1.L.R. (1945) Kar. (P.C.; 
330=1946 A.W.R. (P.C.) 90 (P.C.). 

-O. 21, R. 66 (2) (e) and (f) (Madras) 

—Sale proclamation—Market value — Court, if 
bound to mention its own valuation. 

It is not obligatory upon the executing Court 
to embark upon an enquiry regarding the value of 
the prev tty to be sold and insert- such value in 
the pioclamation of sale. 

Cl. (e) of O. 21, R. 66 (2), C. P. Code, 
only requires that the procU nation diouM ccn- 
tain the value of the property as sfa'ced by the 
decree holder and judgment -debtor. It cannot be 
said ‘cn.it in spite of this provisi >n a duty is cast 
on the Court by clause (/) of O. 21, R. 66 (2) 
to fix its own valuation and to insert it in the sale 
proclamation. By enacting the new clause (e) it 
should be deemed that the residuary clause (/) 
is intended to cover matters other than the 
market value. ( Govinda Menon, J.) S r iniva- 
san v. Andhra Bank, Ltd. 1948 M.W.N. 827 
=61 L.W. 852=A.I.R. 1949 Mad. 398=(1948) 
2 M.L.J. 569. 

O. 21, Rr. 69 and 90— Adiournment of 
sale beyond month without publishing new sale 
Proclamation—Material irregularity —Jurisdiction 
of executing court to hold sale. 

Non-issue of a. sale proclamation when the law 
requires the^publica‘cion of a fresh sale proclama¬ 
tion stands on the same footing as the non-service 
or suppression of service of a sale proclamation 
in the matter of the reversal of a sale. They 
would be material irregularities and wor Id not 
affect the jurisdiction of the execu'oing Court to 
hold the sale. The adjournment of a sale beyond 
a month without publishing a new sale proclama¬ 
tion w’ould stand on the same footing. These two 
grounds can only be the subject-matter of an 
application under O. 21, R. 90, C. P. Code, and 
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so cannot, be the subject-matter of an objection 
under S. 47, C. P. Code. (Milter ami Sharpe , 
JJ.) Tatindra Mohan Sarkxr 7'. Maiiipal 
Naykk. 83 C.L.J. 115=A.I.R. 1948 Cal. 203. 

-O. 21, R. 69 —Hid accented mor* than i5 

days after sale—Validity of sale—Collectors 
case. 

A sale in a Collector’s case is not invalid al¬ 
though the bid is formally accepted by him more 
than fifteen days after 'the last date of the sale. 
(Ramsden, E.C.) Mt. Basmatibai v. Bhargava 
Commercial Bank, Ltd. 1946 N.L.f. 137. 

O. 21, R. 71 —Apphcal ilil\ — Failure 
purchaser to pay up arrears of rent. See S. 
168-A (1) (b) of B.T. Act. 223 T.C. 117. 

7 O . 21, R. 71 — Auction-purchaser nr />v 
nuitenal omission in sale proi ’annlion--Whether 
liable for deficiency in price—Decree-holder omit¬ 
ting to mention charge in his favour — Auction- 
purchase^ same on both occasions—Effect. 

An auction-purchaser can resist the demand for 
the deficiency in price arising on a resale on the 
ground that he was deceived and misled into mak¬ 
ing a larger bid by reason of material omission in 
the proclamation of the sale. 

If the same person has been ‘che purchaser on 
both the occasions, no equities except those exist¬ 
ing between the decree-holder and the auction- 
purchaser have to be considered. Where the 
property is sold in furtherance of a charge decree 
and the charge which is a recuring charge on the 
property in favour of the decree-holder lias not 
been mentioned by him in rhe sale proclamation 
issued on the two occasions, the decree-holder 
would be prima facie estopped from enforcing his 
rights at a subsequent stage against the auction- 
purchaser, and the auction-purchaser would, there- 

/°r 7 Cf ^ )C li a U c 1 ° pay the deficiency in price. 

( Hidayatullah , J.) Madhao Narayanrao v. 
Watsalabai. T.L.R. ( 1047) Nag. 939=A.I.R. 
048 Nag. 142=1948 N.L.J. 13. 

71 and 84— /fr-salc after a 
year—Deficiency in price—Whether recoverable 
from auction-purchaser. 

O. 21, R. 71, C. P. Code, applies to all cases 
in which a re-sale has been occasioned due to the 
1 ailure of the auction-purchaser to deposit either 
he 2 a per cent. of the sale price or die balance 
hereof. Under O. 21, R. 84, if 25 per cent of 
the price is not deposited the officer conducting 
the sale has to re-sell the proper!c “forthwith" 
The word fortw.th” must he understood to mean 
within a reasonable time”. Therefore Vhe defi- 
ciency in price arising on a resale can he recover- 
ed trom the auction-purchaser even if the resale 
took Place a year later, unless he can escape lia- 

Atln ln xr ny ° fier Way - (Hidavatiilluii J.) 
Maphao Narayanrao v. Watswxiiu u r> 

nw NV C , w-A.,.,. r« sirs 

—— O. 21, R 72 (14— I’m ;/,„ ,t CC y,.,._ 

holder without Permission of Couri-If w id 
or voidable. ’ 

A purchase of the property l,v il,e decree-holder 
without the permission of the Court under O. 21 , 

«■ /2 (1), C. P. Code, is not absolutely void, 


C. P. CODE (1908), O. 21, R. 72. 

but merely voidable. 1 P. 733 (P.C.), 11 B. 
588 and 41 B. 357, foil. ( Mangahnurthi f /.) ’ 

Vithu v. Thakurdas. T.L.R. (1949) Nag 
307=A.I.R. 1949 Nag. 414=1949 N.L.J. 398.* 

- O. 21, R. 72 (3) and 90 —Scope—Failure 

to embody the valuation placed by both parlies 
in the ■sale proclamation as directed by Court — 
Effect — Decree-holder purchasing at a subsequent 
sale at reduced upset price on the strength of per¬ 
mission to bid obtained for prior sale at higher 
upset price—Discretion of Court to confirm or 
set aside sale—Sale subject to attach—Title to 
property when passes—Right of decree-holder 
to apply for scaling doivn under Madras Act IV 

of 1938. 

The Court ordered, when each party placed a 
different valuation on the property and the valua¬ 
tions were widely different, that the sale procla¬ 
mation should embody both the valuations. But 
some oversight this direction was not carried out 
and the sale proclamation merely noted the figure 
of the upset price which was considerably higher 
than the valuation given by ‘the decree-holder 
and considerably lower than the valuation given 
by the judgment-debtors. In the sale procla- 
mation by some oversight the decree amount was 
overstated. The decree-holder obtained permis¬ 
sion to bid and set-off his decree. When the sale 
was held subject to the upset price there were no 
bidders and the upset price was subsequently reduc¬ 
ed and the property was eventually sold to the 
decree-holder himself at a little over the reduced 
upset price. The mistake as to the decree 
amount was discovered and the decree-holder de¬ 
posited the excess of the sale price over the 
decree amount. On an application under O. 
21, R. 90, S. 47 and O. 21, R. 72 (3) of the 
C. P. Code to set aside the sale. 

Held , (1) It cannot be held in the circum¬ 
stances that the price was inadequate or that the 
inadequacy if any was due to the omission to 
publish the two widely divergent esimates of the 
property, (ii) The effect of the overstatement of 
the amount of the decree was to make the decree- 
holder pay more for the property he would other¬ 
wise have paid and it cannot he said that the 
decree-holder was put into a position to drive other 
bidders away. (iii) Under O. 21, R. 72, C. 
P. Code, even assuming that the leave to hid 
obtained before the first sale could not enure 
for the second sale, where the decree-holder 
purchases without permission the Court may if 
it thinks fir, set aside the sale. In the circum¬ 
stances of the case the decree-holder had no 
intention to bid without permission at the ulti¬ 
mate sale and accordingly an order for resale 
was not called for. (iv) when a sale is still sub¬ 
ject to attack and is being attacked, the owner¬ 
ship of the property remains with the judgment- 
debtor, subject to the possibility that in the event 
of the sale being confirmed that ownership will 
he deemed to have passed to the purchaser retros¬ 
pectively with effect from Mie date of the actual 
sale. The confirmation of the sale on the re¬ 
jection of an application to set. it aside results in 
(he conclusion 'chat the title of the judgment- 
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debtor to the property is deemed to* have been 
lost with effect from the da'ce of the sale and if 
it was before the period contemplated by S. 3 of 
Madras Act IV of 1938 the decree holder can¬ 
not apply for scaling down the decree. (Wads¬ 
worth and Patanjali Sastri, JJ .) Chellamma v. 
Ramakrishnarao. I.L.R. (1946) Mad. 795= 
1946 M.W.N. 195 (2)=A.I.R. 1946 Mad. 337= 
(1946) 1 M.L.J. 17. 

-O. 21, R. 73— Applicability — Pleader 

commissioned by party to offer bids on his behalf 
at execution sale purchasing property on his own 
account—Validity of purchase — Pleader's right to 
declaratory decree. 

A pleader commissioned by a party to look 
after his interests at an execution sale and to 
offer bids on his behalf for purchasing the pro¬ 
perty is a person other than an officer of the 
Court, having a duty to perform in connection 
with the sale, within the meaning of O. 21, 

R. 73, C. P. Code. A.I.R. 1929 Nag. 305, 
ref. to. 

Even if the language of O. 21, R. 73, C. P. 
Code, does not cover in terms the case of such 
a pleader, he cannot retain the benefit of the pur¬ 
chase on the principle that a person standing in 
a fiduciary and confidential situation like a pleader 
cannot be permitted to make himself an inte¬ 
rested party in the very transaction which he, as 
a trustee, was bound most vigilantly to superin¬ 
tend, on behalf of his client. 15 M. 389, 
applied. J 

Assuming that the purchase by the pleader is 
not a nullity and that he acquires a title which 
subsists till it is set aside by appropriate proceed¬ 
ings, still the pleader cannot be allowed to have 
a declaration of title against the very persons, in 
breach of his duty towards whom he made the 
purchase at the execution sale. ( Blank and 
Chakravartti , JJ.) Saurangini Dasi v. Kali 
Pada Chatterji. I.L.R. (1948) 1 Cal. 70. 

— -O. 21, R. 73—“Or other person’'—If in¬ 

cludes legal practitioner. See Legal Practi¬ 
tioners Act, Madras Rules, R. 17. (1946) 1 M. 
L.J. 218 (F.B.). 

— -O. 21, R. 73 — Purchase by decree- 

holder's pleader — Validity. 

An auction-purchase by a pleader of the 
decree-holder is hit by O. 21, R. 73, C. P. Code, 
but the purchase is merely voidable and is not a 
nullitv. (Das and Guha , JJ A Ta' ,t jn \ Prosad 
<v. Motilal Santhalia. 54 C.W.N. 182=A.I. 
R. 1950 Cal. 63. 

*-O. 21, Rr. 77 (2) and (90)—Sale of 

moveable property—Finality on passing of receipt 
r—. Applicability — O. 21. P. 9H. 

Under O. 21, R. 77 (2), C. P. Code a sale of 
moveable property becomes final as soon as the 
•officer conducting the sale grants a receipt for 
the purchase money and R. 90 of O. 21, applies 
only to sales of immoveable property. A sale of 
moveable property cannot be set aside on the 
ground of inadequacy of the price fetched. 
( Atton, S.M. and Bates, A.M.) Pahalwan 
Singhs/. Radhey Lal. (1946) A.W.R. (Rev.) 
37 (1). 


C. P. CODE (1908), O. 21, R. 89. 


-O. 21, R. 84 (1) and Appx. E, Form 

29 —‘ Declared’ in O. 21, R. 84 (1 )—Meaning of 
—Scope of the power of the Amin to accept bid 
at sale. 

The word “declared’’ in R. 84 (1) of O. 21, 
as also in para. 3 of the conditions of sale in 
Form E in Appx. E, C. P. Code, simply 
implies and has reference to a necessary conse¬ 
quence that should follow a bidder having made 
the highest bid. As soon as that stage has 
arrived, namely as soon as it has been found that 
no higher bidder is forthcoming, the amin con¬ 
ducting the sale has to take cognizance of the 
fact and his mere recognition of the position that 
a particular person and none other is the highest 
bidder by itself constitutes a “declaration’’ of the 
fact that he is the highest bidder. No formal or 
separate order, not even by the amin himself, is 
necessary to constitute a ‘‘declaration” that so and 
so is the highest bidder. ( Muslitaq Ahmad , /.) 
Ebadullah Khan v. Municipal Board, 
Allahabad. 5 D.L.R. (A.) 289=A.I.R. 1950 
All. 450=1950 A.L.J. 653=1950 A.W.R. 617. 


4,1, X\I 


v / 


_ . —, ~cum - t /'/m*- 

cation to remove obstruction—One day’s delay in 
filing it—Application dismissed as 'not pressed ’— 
Fresh application for removal on a later execution 
petition—Whether maintainable. 

A decree-holder executed his decree and the 
present petitioners obstructed him and therefore 
he filed his application against them under O. 21, 
R. 97, C. P. Code, on 26th January, 1946; 
and this application was dismissed as ‘not pressed’ 
on 17th March, 1947, as there was one day’s delay 
in presentation, the limitation period being 30 days 
from the date of obstruction under Art. :67, 
Limitation Act. A fresh application was again 
preferred under O 21, R. 97 along with an 
execution petition. On the question whether the 
fresh application for removal ot obstruction was 
barred by the decision on the previous one. 

Held : that on the facts of the case, the second 
application arising out of a subsequent execution 
petition was maintainable and not barred by any 
law in view' of the dismissal of the earlier appli¬ 
cation which was filed under O. 21, R. 97, one 
day late, and on which no order under 0. 2\ R 
98 or 99 was in fact passed. (1941) 2 M.L.T. 956 : 

Mad - 336 (F - B -> "(1945) 

2 M.L.J. 403, dist. (Mick, !.) Narayana- 

swami Reddi v . Veerappa Cmettiar. 62 L W 

368= A .L R . 1949 Mad. 753-1949 M W N* 
396= (1949) 1 M.L.J. 656. 

, . , 21, R. 89— Af'f’licction and dri'nsit hv 

third paHy under direction of iudrjment-debtor — 
M aintainabilit y # 

In execution of a decree a house belonging ‘co 

io^ 7 JUd ?? ent -" debtor was sold on 14th October, 

4 . the judgment-debtor thereafter executed 
a usufructuary mortgage of some other property 
in favour of the petitioner herein and directed 
him specifically to deposit in Court as part of 
the consideration the decree amount and get the 
house released from attachment. In accordance 
with that specific direction, the usufructuary 
mortgagee filed an application under O. 21, R. 
89, on 10th November, 1947, and made the neces- 
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sary deposit in the execution Court. On the 
question whether the petitioner had a locus standi 
to file the application. 

Held : (1) That in view of the specific direc¬ 
tion and obligation imposed on petitioner m the 
registered mortgage deed, he could noo be deem¬ 
ed a person not interested m the property brought 
to sale. 

(1945) 1 M.L.J. 66: T.L.R. (1945) Mad. 
566, ref. and (1943) 2 M.L.J. 281, dist. 

(2) That the petitioner acted as an agent of 
the judgment-debtor by virtue of the authorisation 
contained in the mortgage bond and his claim to. 
file the application should not be defeated on 
grounds of sheer technicality. (Mack, /.) Kan- 
daswami Goundan v. Krishnama Naioij. 1949 

M. W.N. 285 (2) = (1949) 1 M.L.J. 579. 

-O. 21, R. 89— Application by judgment- 

debtor for setting aside sale of his village shares 
— Co-sharer in village applying fur pre-emption — 
Whether can oppose. 

Where a judgment-debtor applies under O. 21, 
R. 89, C. P. Code, for setting aside 'the sale of 
his shares in a village, a co-sharer in the village 
who has applied for pre-emption under S. 151 of 
the C. P. Land Revenue Act cannrtt oppose the 
application. He has no locus standi in proceed¬ 
ings under O. 21, R. 89, C. P. Code. ( Padhye , 
/.,) Laxmansing v. Laxminarayan. T.L.R. 
(1947) Nag. S02=A.I.R. 1948 Nag. 127=1947 

N. L.J. 506. 

-O. 21, R. 89— Application for setting aside 

sale—Applicant for rateable distribution — Whe¬ 
ther can oppose. 

A creditor applying for rateable distribution 
has no Incus standi in proceedings for setting aside 
sale or in appeal therefrom and cannot oppose 
the setting aside of the sale. It is clear from O. 
21, R. 89, C.P. Code, that the only persons con¬ 
cerned in these proceedings are the person apply¬ 
ing, the decree-holder and the auction-purchaser. 
The question of rateable distribution is one bet¬ 
ween the decree-holders inter se in which neither 
the judgment-debtor nor the auction-purchaser 
has any concern. The creditor applying for 
rateable distribution is entitled co a share in the 
sale proceeds when the amount becomes distri¬ 
butable after the sale is confirmed. ( Padhye, 

J.) Laxmansing v. Laxminarayan. T.L.R. 
(1947) Nag. 802=A.I.R. 1948 Nag. 127=1947 
N.L.J. 506. 

-O. 21, R. 89— Application to make the 

necessary deposit — If can be deemed to be on 
application to set aside sale. 

An application to deposit the sale price and the 
penalty of five per cent, thereon must he deem¬ 
ed to be an application not only for the deposit 
of the monev but also to have the sale cot aside. 

(Seth, J.) Hirania v. Ram Piari. 1950 A.W 
R. 164=A.I.R. 1950 A. 367. 

-O. 21, R. 89— Application under—Making 

of deposit—If condition precedent. 

The making of a deposit is a condition proce- 
dent to 'the making of an application under O. 
21, R. 89, C. P. Code. ( H:<ltiyatullah f J.) 
Umed Singh Baliram v. Shankj:px\l. I.1..R. 


C. P. CODE (1908), O. 21, R. 89. , 

(1947) Nag. 494= A.I.R. 1948 Nag. 63=1947 

N. L.J. 279. 

-O. 21, R. 89 —Application under — Neces¬ 
sary parties—A uction-purchaser. 

The law nowhere requires that an auction-pur¬ 
chaser should be impleaded as a party ‘co an ap¬ 
plication under O. 21, R. 89. It is sufficient if 
he has notice of the application before it is dis¬ 
posed of. ( Padhye, J.) Vithora v. Mahadeo 
I.L.R. (1948) Nag. 695=1948 N.L.J. 270=A. 

I. R. 1948 Nag. 303. ♦ 

—-O. 21, R. 89 —Application under — Neces¬ 

sity—Mere deposit of decretal amount — Suffi¬ 
ciency. 

The mere deposit of the decretal amount would 
not be enough to enable a Court to set aside the 
sale but there must be an application oral or writ¬ 
ten for setting aside the sale. ( Haider, J.M. II 
and Lai, J.M. I.) Ratan Prakash v. Het 
Ram. 1949 R.D. 113. 

-O. 21, R. 89— Deposit by a prior pur¬ 
chaser from the judgment-debtor of some items 
sold in execution sale—Statement in affidavit that 
the deposit was without prejudice to petitioner's 
contentions in another appeal and to his right to 
recover the amount deposited in case of his success 
in that appeal — Deposit, if a conditional one dis¬ 
entitling depositor to have the sale set aside. 

A previous purchaser from the judgment-deb'cor 
of some properties sold in execution applied under 

O. 21, R. 89, C. P. Code, to have the sale tet 
aside and in making the deposit stated in liis 
affidavit that the deposit was “without prejudice” - 
to his contentions in another appeal and his right 
to recover the amount deposited in case of his 
success in that appeal. On a contention that 
the deposit was not unconditional and was made 
1 nder protest and so was not a valid .deposit under 

O. 21, R. 89. 

Held, that the deposit was not. a valid deposit 
under the law and as the applicant wanted to keep 
the dispute open, he cannot claim the benefit of 
R. 89 of O. 21 and have the sale set aside. 59 
M.L.J. 893; 53 Mad. 943, referred to and 69 
M.L.J. 349 ; 58 Mad. 972 (F.B.), relied on; 

(Govinda Menott, J.) Edward Mathuram v . 
Abdul Latif'Sahib. 62 L.W. 3il=A.I.R. 1949 
Mad. 764=1949 M.W.N. 327=(1949) 1 M.L* 

J. 447. 

-O. 21, R. 89 — Deposit in respect of 

commission short by Re. 4-4-0 otving to mistake 
in calculation—Deficiency made up when pointed 
out, but after expiry of the thirty days—Court has 
no jurisdiction to excuse the delay. 

The responsibility for paying the correct 
amount into Court as required by O. 21, R. 89, 
C. P. Code lies with the payer who wishes to 
have the sale set aside and not. with the clerk who 
receives the lodgment schedule. Where a peti¬ 
tioner had admittedly complied with the pro¬ 
visions of O. 21, R. 89, C. P. Code in making 
a deposit to have a sale set. aside, except for the 
fact that by mistake he was Re. 1-4-0 short in 
the amount which he had deposited in respect of 
the commission, which deficiency was made ufr 
as soon as it was pointed, but after the thirty* 
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days had expired, on a question whether the delay 
can be excused. 

Held: The delay cannot be excused either on 
the ground that the mistake was not that of the 
payer but of the clerk who received the lodgment 
schedule who should have pointed out the error ! 
or that the small deficiency which led to the 
delay should be excused on the principle of de 
minimis non curate lex or again on the ground 
that the amount paid towards poundage could 
have been appropriated towards the deficiency. 
(Happell, J . ) Kalidasa Chetty v. Siddha 
Chetty. 59 L.W. 409=1946 M.W.N. 496=229 

I. C. 243=A.I.R. 1947 Mad. 56=1947 Mad. 
(Rul.) 132= (1946) 2 M.L.J. 110. 

-O. 21, R. 89— Deposit of amount — If to 

to personally by judgment-debtor—Deposit of 
amount by mortgagee of judgment-debtor for 
and on his behalf out of consideration money left 
with mortgagee for that purpose — Sufficiency . 

O. 21, R. 89, C. P. Code, does not require that 
the deposit of the amount should be made by 
the judgment-debtor personally or by a recognised 
agent under O. 3, R. 2. All that is necessary 
is that the deposit should be made on behalf of 
the judgment-debtor and under his direction. 
Where, after the execution sale, the judgment- 
debtor mortgages the property for raising money 
for depositing in Court for getting the sale set 
aside, and authorises the mortgagee to deposit 
in Court the necessary amount out of the con¬ 
sideration for the mo r tgage and the mortgagee 
makes the deposit in Court, and subsequently the 
judgment-debtor and the mortgagee jointly make 
an application within the period of limitation for 
having the execution sale set aside, the require¬ 
ments of O. 21, R. 89 are sufficiently complied 
with. 1931 All. 449, Diss. 49 All. 839; (1945) 
Mad. 566, rel. ( Chagla, C.J. and Gajendragadkar , 
/.') Muppannappa Kannappa v. Fakiragouda 
Chanbasangouda. I.L.R. (1949) Bom. 53= 
51 Bom.L.R. 242=A.I.R. 1949 Bom. 213. 

-O. 21, R. 89—Deposit under—Last day 

for deposit, the re-opening day of Court, a bank 
holiday—Application and lodgment schedule filed 
on re-opening day—Chalan issued next working 
day—Deposit in Bank on the same day—If with¬ 
in time. See Madras Civil Rut.es of Practice, 
Rr. 157 and 159. (1946) 1 M L.J. 395. 

._O. 21, R. 89—Locus standi to apply— 

Co-sharer . 

A co-sharer who is not a party to the suit or 
execution proceedings is certainly a person whose 
interest is affected by the sale, and he is entitled 
to make a deposit under O. 21, R. 89, C. P. 
Code. A.I.R. 1927 Cal. 82; A.I.R. 1926 Nag. 
68 and 2 P. 386, disc.; A.I.R. 1941 Pat. 204 
& A.I.R. 1948 Pat. 66, rel. on. ( Roxburgh, 

J. ) Ananda Prosad Pakhira v. Harihar 

Manna. 54 C.W.N. 582=A.I.R. 1950 Cal. 

374. 

-_O. 21, R. 89—Locus standi to apply — 

Interest—Meaning of—Hindu judgment-debtor— 
Sale of property in execution—Application ly 
wife to set aside — Competency . 

The word “interest” in O. 21, R. 89, C. P. 
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Code should not be read in any narrow sense; it 
is wide enough to cover the interest of the wife 
of a Hindu governed by the Mitakshara. A 
Hindu wife is therefore entitled to apply to set 
aside a sale of the property of her husband under 

O. 21, R. 89, C. P. Code, although her interest 
may be regarded as a contingent interest and al¬ 
though she cannot be treated as her husband's 
recognised agent within the meaning of O. 3, 
R. 2, C. P. Code. (Beevor, J .) Kamiruddjn 
Khan v. Sachidananda Jena. 13 Cut.L.T. 
25=A.I.R. 1948 Pat. 66. 

-O. 21, R. 89—Locus standi to apply — 

Person interested — Test . 

After the amendment of R, 89 of O. 21, C. 

P. Code, it is sufficient for the applicant to claim 
an interest in the property at the time of making 
the application under O. 21, R. 89. Recorded 
tenants in peaceful possession of the property sold 
have sufficient interest to entitle them to apply 
under R. 89 of O. 21. (Padkye , /.) Vithoba 
v. Mahadeo. I.L.R. (1948) Nag. 695=1948 N. 
L.J. 270=A.I.R. 1948 Nag. 303. 

-O. 21, R. 89—Requirements under—Speci¬ 
fic prayer for setting aside sale—Necessity—De¬ 
posit if should be made along with the application. 

[See Q.D. 1941-1945, Vol. 1, Col. 1188.] Kishun 
Lal v. Hardevi Kuar. 20 Luck. 525=A.I.R. 
1946 Oudh 45. 

-O. 21, R. 89 —Setting aside sale in part — 

Permissibility . 

O. 21, R. 89, C. P. Code, does not contem¬ 
plate a sale being set aside in part; it is either 
set aside or not. Nor is it necessary that all the 
persons owning property should be the applicants. 
(Padhye, J .) Laxmansing v. Laxminarayan. I. 
L.R. (1947) Nag. 802=A.I.R. 1948 Nag. 
127=1947 N.L.J. 506. 


--—O. 21, R. 89 (1) (Patna Amendment) 

Right to apply under—Vendee from judgment- 
debtor before application but getting deed regis¬ 
tered only afterwards—Right to get sale set 
aside . 

Under O. 21, R. 89, C. P. Code (as amended 
by the Patna High Court), a judgment-debtor or 
any person deriving title from him as well as 
any person who holds an interest in the property 
at the date of the application, is entitled to make 
an application to set aside the sale. The materia! 
point , of time, is the date cf the application and 
not the date of the sale. A vendee from the 
j udgment-debtor whose sale deed is executed 
before but registered only long after the date of 
his application for setting aside the sale cannot 
maintain an application. ( Manohar Loll and 
Imam, JJ.) Deopati v. Mahabir. 25 Pat. 529 
=A.I.R. 1947 Pat. 293. 

D. 21, R. 89 (1) (a) and (b)— Decree 
reversed on appeal after sale—Judgment-debtor 
making no deposit under cl. (b)-Scle, if may be 
set aside. 

In execution of a decree the property of the 
judgment-debtor was put up to sale, but a few 
days later the decree was reversed on appeal. 
Thereupon the judgment-debtor applied 

within 30 days of the sale to have the sale set 
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aside under O. 21. R. 80, C P. Code. He de¬ 
posited the 5 per cent, payable to the auction- 
purchaser under R. 89 (a) but made no deposit 
under R. 89 ( b ) for payment to the decree-holder 
on the ground that the decree having been reversed 
nothing was now due to the decree-holder, and the 

sale was set aside. On revision, . 

Held that there was sufficient, compliance with 
O. 21, R. 89, C. P. Code, and the sale was 
properly set aside. The sale was good despite 
any subsequent, reversal of the decree hut me 
decree was no longer good and as between the 
judgment-debtor and the decree holder was wiped 
out, and therefore there was under the law a 
constructive receipt within the meaning ot R. 
89 ( b ) by the decree-holder of what was once 
due to him. (Bose, J .) V#tiioua Bhagwanji 
v. Dhanaji. I.L.R. (1947) Nag. 638=A.I.R. 

1948 Nag. 126=1947 N.L.J. 494. 

-O. 21, R. 89 (1) (b)— Compliance vth 

requirement—Admission by decree-holder that 
decree has been satisfied—If sufficient. 

Clause (b) of O. 21, R. 89 (1), C. P. Code, 

is satisfied by an unequivocal admission ot the 
decree-holder that his decree has been satisfied out 
of Court. An agreement between the judgment- 
debtor and the decree-holder oucside Court 
whereby the decree is satisfied is sufficient com¬ 
pliance with the clause. ( Padhye/J .) Laxman- 
sing v. Laxminarayan. I.L.R. (1947) Nag. 
802=A.I.R. 19-18 Nag. 127=1947 N.L.J. 506. 

_O. 21, R. 89 (2)— Scope of—Application 

under (). 21, R. 90, pending—Second application 

under R. 89— Competency of. 

Where an application lias been made for setting 
aside a sale under O. 21, R. 90, C. P. Code, and 
is pending, it is not competent, to the judgment- 
debtor to make or present another application 
under O. 21, R. 89, C. P. Code, in view of the 
provisions of O. 21, R. 89 (2). I.L.R. (1943) 
2 Cal. 485; 58 Mad. 972, .list. and doubted. 
1937 Nag. 161; 1940 Sind 181, foil. ( Jahagir , 
dar, J.) CiOVERDHANDAS Kaniiayalal V. Ran. 
CHHODDAS BlIlKIIARIT.Al.. I.L.R. (1949) BciYl. 

249=51 Bom.L.R. 230=A.i.R. 1949 Bom. 271. 

-O. 21, R. 90 and 92— Applicability- — 

Fraud extraneous to conduct of sale. 

Ic is only where there is an allegation of mate¬ 
rial irregularity or fraud in publishing or con¬ 
ducting the sale that O. ?!, Rr. 90 and 92, C. 
P. Code, would come in for application. Where 
the allegation of fraud relates to a matter which 
has nothing to do with the publication or conduct 
of a sale, the bar provided :>v R. 9.2 (3) will not 
arise. The question whether -he sale was brought 
about by the fraud of the decree-holder, the 
auction-purchaser and others and the question 
whether the decree itself was obtained bv fraud 
are matters outside the scope ol O. 21, R. 90. 
(Yahya Ali, J .) Sanjamm \ v. Anna Savanna. 
60 LAV. 202=1947 M.W.N. 189-A.T.R. 1948 
Mad. 67= (1947) 1 M.L.J. 2 52. 

- O. 21, R. 90—Applical ility—Fraud in 

publishing and conducting sale—-Proof of on part 
of decree-holder—Sufficiency—•Mv-cnr" of nroot of 
fraud on part, of purchaser—-If fatal. See Limi- 
tatin Act, S. 18. 1949 D.L.R. (Cal.) 18. 
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--O. 21, R. 90—Applicability—Order seU 

ting aside sale in execution of rent decree under 
the Estates Land Act. See Madras Estates Land 
Act (I of 1908), Ss. 131 and 132. (1946) 2 
M.L.J. 476. 

- O. 21, R. 90—Applicability—Purchase 

by decree-holder—Failure to deposit balance sale 
price—Effect—Application to set aside sale beyond 
hirtv davs—Competency—Limitation. See C. 

P. Code, S. 47 and O. 21, R. 90=5 D.L.R. 
(Cal.) 11. 

-O. 21, R. 90— Applicability — Sale contrary 

to agreement between decree-holder and the person 
interested in the property—Sale for under-value 
—Fraud and substantial injury — Sale , liability to 
be set aside. 

Sale of property contrary to an agreement be¬ 
tween the decree-holder, the assignee-decree- 
holder and the person interested in it that the 
property would not be brought to sale if the latter 
pays a certain sum of money, amounts to fraud 
on the part of the decree-holder. Once fraud is 
made out on the part of the decree-holder and it 
has resulted in substantial injury, the property 
being sold for an inadequate price, the fact that 
the purchase by the auction-purchaser was a bona 
fide one without notice of the fraud does not 
matter and the sale has to be set aside. 

There is no warrant for limiting fraud to a 
fraud in conducting the sale. ( Chandrasekhara 
Aiyar, J.) Kandaswami Mudau v. Narasimha 
Ayyar. 61 LAV. 331 (2)=19-*8 M.W.N. 315= 
A.I.R. 1948 Mad. 280=3 D.L.R. (Mad.) 10= 
(1948) 1 M.L.J. 333. 

—-- -O. 21. R. 90— Applicability—Sale of 

Receiver s property under O. 40, R. 4. 

The provisions of O. 21, R. 90, C. P. Code, 
cannot apply to an attachment and sale of the 
property of a Receiver under O. 40, R. 4, C. P. 
Code, as there is nothing expressly extending the 
provisions of O. 21 to this form of attachment 
and sale. No application is, therefore, maintain¬ 
able under O. 21, R. 90 to set aside such a sale. 

(Harries, C.J. and Sarkar, J.) Ram Jadu 
I^ahiri v. Din Dayal Shah. 54 CAV.N. 810. 

- O. 21, R. 90— Application to set aside 

sale on the ground of scaling doum of decree sub¬ 
sequent to sale — Maintainability. 

In deciding the question whether by reason of 
the scaling down of the decree subsequent to the 
sale in execution, the sale is liable to be set aside, 
the principle to be applied is to consider what 
would have been the position had the scaled down 
decree been passed by the Court in the first 
instance. 

Where though there were throe plots of land 
they were brought to sale as one plot without any 
objection and the decree was subsequently scaled 
down, in the circumstances it could not be 'aid 
that if the decree had been scaled down prior 
to the date of the sale, there would have been 
no need to sell the property and as such it can¬ 
not be maintained that the subsequent scaling 
down of the decree rendered the sale invalid. 
(Gorbida raja chart , J.) Kumasaswami t\ Ma- 
halakshMAMMA. 61 LAV. 576 (2)=194$ M. 
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W.N. 611=A.I.R. 1949 Mad. 272=(1948) 

2 M.L.J. 232. 

-O. 21, Rr. 90 and 92 (2 )—Applicatiqn 

under O. 21, R. 90, impleading only one of two 
joint purchasers — Failure to implead the other, if 
a ground for dismissal of application. 

Where two persons bid jointly and the sale is 
knocked down in their joint names and the judg¬ 
ment-debtors file an application under O. 21, R. 
90, C. P. Code, impleading only one of the 
joint purchasers, the application cannot be dis¬ 
missed on that account. It is unnecessary under 
the proviso to sub-section (2) of; R. 92 of O. 
21, that all the persons affected should be for¬ 
mally impleaded. In a proper case a sale can be 
set aside if notice goes to all persons affected. 
(Horwill and Balakrishna Ayyar, //.') Bhas- 
kara Rao" z/. Hemalatamma. 62 L.W. 803= 
1949 M.W.N. 688—A.I.R. 1950 Mad. 150=5 D. 
L.R. (Mad.) 142= (1949) 2 M.L.J. 552. 

-O. 21, R. 90 —Application under—Nature 

of—Impleading of auction-purchaser if essential — 
Application after thirty days cf the sale to bring 
on record the auction-pur chaser — Sustainability. 

Applications under R. 90 of O. 21 of the C.P. 
Code to set aside a sale of immovable property 
in execution of a decree are in effect applications 
made to the Court pointing out irregularities or 
fraud in the Court sale. There is nothing in this 
rule or in any of the rules of O. 21 to show that 
the auction-purchaser should appear in the array 
of parties as a respondent. The only provision 
that safeguards the interest of an auction-pur¬ 
chaser in this respect is the proviso to sub-rule (2) 
of R. 92, which is to the effect that no order 
shall be made unless notice of the application 
has been given to all persons affected by the sale. 
The proviso applies not only to applications rnder 
R. 89 but also to applications under R. 90. 
Failure to implead the auction-purchaser within 
the thirty days of the sale is not a fatal defect 
which will render the application incompetent and 
a petition for impleading the auction-purchaser 
though filed beyond the thirty days should ac¬ 
cordingly by allowed. ( Horwill and Shakdbud- 
din, JJ .) Venkatarama Ayya v. Sait Khial 
Dass Topandoss. 60 L.W. 375=A.I.R. 1948 
Mad. 66= (1947) 1 M.L.J. 355. 

--O. 21, Rr. 90 and 92— Excessive execu¬ 
tion — Remedy . 

Where the property sold in execution is in 
excess of that attached, the sale is only voidable 
and not void and it could be avoided by an appli¬ 
cation under O. 21, Rr. 90-92, where the sale is 
challenged on grounds of fraud and material 
irregularity in publishing and conducting the sale. 
Though such an application may be described as 
one under Ss. 47| 151, C. P. Code, it must be 
deemed to be one under O. 21, R. 90 read with 

R. 92. There will be no second appeal in such 
a case in view of O. 43, R. 1 (/) read with 

S. 104. (Kaul, /.) Sabit Ali v . Sardar 
Husain. I.JL.R. (1949) All. 595. 

— ■ O. 21, Rr. 91, 92 and 93— Scope—Exe¬ 

cution sale—Judgment-debtor found to have no 
saleable interest—Suit by auction-purchaser for 
refund of purchase money — Maintainability—Sale 

Q . D.—75 
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not set aside under O. 21, R. 92— Effect—Remedy 
of purchaser. 

The right given to an auction-purchaser by 
O. 21, R. 93, C. P. Code, is a limited right for 
equitable considerations and the auction-purchaser 
would be entitled to refund of the purchase money 
only if the conditions provided by the Code are 
fulfilled, namely, that the sale must be made on 
an application made in time by the auction-pur¬ 
chaser. When there was no order setting aside a 
sale under R. 92 of O. 21, an auction-purchaser has 
no right of suit to set aside the sale on the ground 
that the judgment-debtor had no saleable interest 
in the property sold either independently or under 
the C. P. Code, other than a suit for money had 
and received. 35 Bom. 29, dist. 39 All. 114; 45 
All. 369 (F.B.), explained. 44 Bom. 833, foil. 
5 I.A. 116; 17 Cal. 436 (P.C.); 13 Lah. 618 
(F.B.) ; 17 Mad. 228, ref. ( Bavdekar and Dixit, 
JJ.) Santimmappa v. Balbhim Co-opf.rattve 
Credit Society. 52 Bom.L.R. 112=A.I.R. 1950 
Bom. 313. 

—--O. 21, Rr. 90 and 92—Execution sale— 

Title under—When vests—Sale set aside but res¬ 
tored on appeal—Title of purchaser —When vests 
—Priority over sale held after order setting aside 
and before order allowing appeal against order 
setting aside. See C. P. Code, S. 65 and O. 
21, Rr. 90 and 92. 4 D.L.R. (Pat.) 39. 

‘ D. 21, R. 90 — Immovable property — Mort¬ 
gagee rights of fixed rate tenancy. 

. The mortgagee rights of a fixed rate tenancy 
is immovable property within the meaning of O. 
21, R. 90, C. P. Code. (Nehru, A.M.) Raja 
Ram Halwai v. Gokul Prasad. 1947 A.W.R. 
(Rev.) 96. 

* '0. 21, R. 90— Inadequacy of price by 

reason of defective proceedings—Ground for set¬ 
ting aside sale. 

Though mere inadequacy of price may not be a 
ground for setting aside a sale, if it is due to 
the defective proceedings and substantial injury 
has been caused thereby the sale can be set aside. 
(Nehru, A.M.) Shiv Narain v. Ojha Dariyao 
Singh. 1948 R.D. 55. 

“7- O. 21, E. 90—Locus standi to apply—Auc¬ 

tion-purchaser. 

An auction-purchaser who had no interest in the 
property prior to sale, is not entitled to apply 
under O. 21, R. 90, C. P. Code. {Clough, /.) 
Baidyanath v. Radharani. 50 C.W.N. 394. 

~ T^: 21 » E. 90— Material irregularity—Joint 
and singie sale of different properties comprised 
m different proclamations. 

Where in respect of four items of property of 
the judgment-debtor separate sale proclamations 
have been issued, it is a material irregularity to 
sell all the items jointly in one lot. A sale of 
two 1 terns might have been sufficient to meet 
the deo-etal amount. By a jom’c sale of all items. 

^ i i ^ u T^ men ^‘^ e bt° r lost a chance of preserving 
at last some of the items. (Davies.) Lachmi 
Narain v. MohRi Lal. 1936 A. M.L.J. 16. 

E. 90—Material irregularity—Non- 
comphance with O. 21, R. 69—What amount to— 
Sale not adjourned bu‘c continued from day to 
day by agreement of parties till date of hear- 
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ing of appeal from order refusing stay of sale— 
Dismissal of appeal and sale ou date of dismissal 
—Legality—Fresh proclamation—Necessity. [See 
Q.D. 1941-1945, Vol. I, Col 1195.] Venkatara- 
mana Ayya v. Natesa Pillai. I.L.R. (1945) 
Kar. (P.C.) 164=12 B.R. 107=1946 P.C. 
(Rul.) 37 (P.C.-). 

- O. 21, Rr. 90 and 66 —Material irregula¬ 
rity — Non-reference to deed of dedication in sale 
proclamation. 

A deed of dedication in respect of a property 
is an encumbrance on it, or any rate, within the 
meaning of O. 21, R. 66 ( 2-e ), C. P. Code, a 
thing which was material for the purchaser to 
know in order to judge the iiature and the value 
of the property. The omission to refer to it in the 
sale proclamation is, therefore, a material irre¬ 
gularity within the meaning of O. 21, R. 90, C. 
P. Code. ( Clough, J .) Baldyanatti v. Radha- 
rani. 50 C.W.N. 394. 

-O. 21, R. 90—Material irregularity—Pro¬ 
perty sold at under-value—Failure of Court and 
decree-holder to discharge duty under O. 21, R. 
66—Effect on sale—Setting aside—Dilatory con¬ 
duct of judgment-debtor—If bar. Q.D. 

1941-1945, Vol. I, Col. 1196.) Marud ana yagam 
Pillai v. Manickavasakam Chettiar. 221 I.C. 
501=12 B.R. 215=1946 P.C. (Rul.) 78=1946 
A.W.R. (P.C.) 35=1946 O.A. (P.C.) 35 
(P.C.). 

- O. 21, R. 90 and O. 9, R. 15 —Mortgage 

suit against minors — Uncle appointed guardian ad 
litem— Decree and sale—Application filed under 
O. 21, R. 90 by mother as next friend and 
security bond also filed—Return of bond jur- 
nisling particulars—Time granted till a particular 
date—Calling of the application and dismissal for 
default on the date fixed—Jurisdiction to dismiss 
application—Presentation of petition by a wrong 
person as next friend not a nullity . 

In a mortgage suit against minors represented 
by their uncle as guardian ad litem, a decree for 
sale was obtained. On 12th October, 1943, the 
property was brought to sale. On 1st November, 
1943, the defendants (minors) by petition though 
their mother filed an application under O. 21, R. 
90, C. P. Code and later filed a security bond 
also in the proceedings under O. 21, 

R. 90. The security bond was returned 
for obtaining certain correct information, 
and time was granted till 3rd December, 

1943. But the petition was called for hearing 
on 3rd December, 1943, and dismissed for default 
of appearance of petitioners. The petitioners 
applied to have the order of dismissal set aside 
and it was dismissed on the ground that O. 9, 
R. 15, C. P. Code, had no application to such 
a matter. An appeal also was filed against the 
order of 3rd December, 1943. The respondents 
raised an objection in this appeal that the appli¬ 
cation under O. 21, R. 90 was bad inasmuch as 
in it the minors were represented by their mother, 
whereas their uncle was the guardian ad litem 
appointed by the Court and this was upheld. In 
revision. 

Held, (1) that when time was given for the 
performance of any act till a particular date, the 
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time given includes that date also/. Hence the 
rejection of the application on the 3rd December, 
1943, was without jurisdiction. (2) That the 
petition filed by the person other than the person 
appointed by the Court as guardian ad litem is 
not a nullity. Hence the dismissal on that ground 
also was not proper. {Clark, J.) Venkata Rao 
v. Rattamma. 1947 M.W.N. 36=60 L.W. 74 
=A.I.R. 1947 Mad. 244= (1946 ) 2 M.L.J. 473. 
- O. 21, R. 90 —Person interested — Insol¬ 
vent—Application by insolvent to set aside sale 
—Maintainability — Amendment of O. 21, R. 22, 
if affects the question. 

An insolvent is a person interested within the 
ordinary meaning of that expression and an ap¬ 
plication by him under O. 21, R. 90, C. P. Code, 
is maintainable. The decisions based on insol¬ 
vency law in which it has been held that the 
insolvent was not a person aggrieved have no 
application to petitions under O. 21, R. 90 of 
the Code. The amendment of R. 22 of O. 21 
does not affect the question whether the insol¬ 
vent was a person interested within the meaning 
of O. 21, R. 90. ( Horwill and Shahabuddin, //.) 
PONNUSAMI MuDALIAR V. SUBBARAYA MUDA- 

LIAR. 60 L.W. 49 (1) =1947 M.W.N. 98=A. 

I. R. 1947 Mad. 298=(1947) 1 M.L.J. 37. 

- O. 21, R. 90 (as amended in Nagpur) 

—Pozvcr of Court—Ground not pleaded by ap¬ 
plicant—Setting aside of sale on — Permissibility . 

Under O. 21, R. 90, C. P. Code, if the Court 
does not find material irregularity in the publi¬ 
cation and conduct of the sale as alleged in the 
application, it cannot set aside the sale upon other 
grounds not pleaded by the applicant. A for¬ 
tiori, an objection not so taken cannot be con¬ 
sidered by an appellate Court when hearing an 
appeal from an order of the Court below reject¬ 
ing an application to set aside the sale. ( Sarwate , 

J. ) Sarjoobai v. Deep Chand. I.L.R. (1949) 
Nag. 179=A.I.R. 1949 Nag. 187=1948 N.L.J. 
578=3 D.L.R. (Nag.) 86. 

- O. 21, R. 90— Right to apply — Rent de¬ 
cree in favour of co-sharer landlord—Sale of 
holding for arrears of rent- -Death of one judg¬ 
ment-debtor—Execution without impleading heirs 
— Latter’s interest if affected by sole. 

Where after the death of one of several judg¬ 
ment-debtors under a decree for rent obtained by 
a co-sharer landlord, execution is taken out and 
a sale is held without impleading the legal repre¬ 
sentative of the deceased iudgmentrdebtor, the 
sale is void to the extent of the interest of the 
deceased in the property and his legal representa¬ 
tive is not therefore entitled to apply to Bet 
aside the sale under O. 21, R. 90, C.P. Code, as he 
is not a person whose interests are affected by 
the sale within the meaning of the rule. (Pande f 
J.) Mrinmayer Ray v. Sref.pati Charan Das. 
II Cut.L.T. 56=A. I.R. 1946 Pat. 133. 

- -—O. 21, R. 90—Sale notified to be held 

during monthly sale on certain date—Sale held 
during monthly sales but on later date—No order 
of adjournment recorded—Validity of sale. [S># 
Q.D. 1941-1945, Vol. I, Col. 1198.] Abdul 
Samad v. Aslam Munshi. 1946 Cal. (Rul.), 

1 . • . • J5 
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--O. 21, R. 90 —Sale without attachment 

— Validity—When liable to be set aside. 

Though attachment is a necessary preliminary 
to a judicial sale, a sale without'-attachment is 
is not a nullity. Omission to attach is a material 
irregularity which renders the sale liable to be 
set aside if substantial injury is proved. ( Patan- 
jali Sastri and Bell , JJ.) Swaminatha Iyer v. 
Krishnaswamy Iyer. I.L.R. (1947) Mad. 471 
==A.I.R. 1947 Mad. 213=59 L.W. 602=1946 
M.W.N. 676= (1946) 2 M.L.J. 307.* 

-O. 21, R. 90 —Second appeal—Application 

also based on fraudulent suppression of notice 
under O. 21, R. 22. 

Although no second appeal lies from an order 
passed under O. 21, R. 90, C. P. Code; on an 
application under that rule to set aside a sale 
on the ground of irregularity or fraud in pub¬ 
lishing or conducting the sale, yet if the appli¬ 
cation is also based on fraudulent suppression of 
the notice required by. O. 21, R. 22, a second 
appeal does lie, and in that appeal the High 
Court is competent to deal with the application 
under R. 90. ( Agarwafi , Ag. C.J., Imam and 
Das. JJ.) Ramlal Sahu v. Mt. Ramia. 26 
Pat. 340=1948 P.W.N. 7=A.I.R. 1947 Pat. 
454=29 P.L.T. 34 (F.B.). 

-O. 21, R. 90—Setting aside sale after 

confirmation under inherent powers of Court_ 

Jurisdiction. See C. P. Code, S. 151 and O. 21. 
R. 90. (1947) 1 M.L.J. 10. 

-- —O. 21, R. 90—Proviso—Proof of substan¬ 
tial inj,ury by season of material irregularity— 
Direct evidence—If necessary. [See Q.D. 1941- 
1945, Vol. I, Col. 1200.] Naganna Naidu v. Ven- 
katarayulu Naidu. 72 I.A. 287=1.L.R. (1946) 
Mad. 379=1946 A.L.J. 1=1946 O.A. (P C ) 
90=1.L.R. (1945) Kar. (P.C.) 330=1946 A. 
W.R. (P.C.) 90 (P.C.). 

-O. 21, R. 90, Proviso (2) (added by 

Calcutta High Court )—Drawing up of sale pro¬ 
clamation — Judgment-debtor not objecting to non- 
compliance with S. 35 of Bengal Money-Lenders 
Act—Effect of. 

Per Chakravartti , J. —S. 35 of the Bengal 
Money-Lenders Act is a provision relating to the 
contents of the sale proclamation, and any ob¬ 
jection regarding non-compliance with that 
section in specifying the propperty to be sold is 
a defect in the sale proclamation within the 
meaning of the second proviso to O. 21, R. 90, 
C. P. Code. It follows that an objection that 
the sale proclamation did not conform to S. 35 
of the Bengal Money-Lenders Act cannot 
avail a judgment-debtor in an application 
under O. 21, R. 90, C. P. Code, if he was pre¬ 
sent at the drawing up of the sale proclamation 
and did not raise any such objection at the time. 
(Akram and Chakravartti , JJ. ) Manindha Chan¬ 
dra Roy v. Jagadish Chandra. 50 C.W.N. 266. 

-O. 21, R. 91 —Suit by auction-purchaser 

for . refund of purchase-money — Judgment-debtor 
having no saleable interest in property — Allega¬ 
tion of fraud against decree-holder — Suit, if 
maintainable—Limitation for such suit—Starting 
point—Limitation Act , Arts. 62 and 120. 


C. P. CODE (1908), O. 21, R. 92. 

Notwithstanding the provisions of O. 21, 
R. 91, C. P. Code, a suit by the auction-pur¬ 
chaser against the decree-holder for the recovery 
of the purchase money on the ground that the 
judgment-debtor had no saleable interest in the 
property is maintainable, where there was fraud 
on the part of the decree-holder and possibly also 
where there was misrepresentation on his part. 
In such a suit a decree can also be passed in 
favour of the plaintiff for the costs incurred by 
him in defending a title suit instituted 
against him. I.L.R. (1938) 1 Cal. 512, foil. 

Such a suit is governed^ not by Art. 62 but by 
Art. 120 of the Limitation Act, and the starting 
point of limitation is the date of the decree in the 
title suit in which it was found that the jjudgment- 
aebtor had no saleable interest in the property. 
50 C. 115, foil. 


^ tne limitation Act applies for re¬ 
covery of the purchase-money by a purchaser who 
has purchased the property by private treaty 
where the conveyance made to him was ineffec¬ 
tive, either by reason of the want of title on the 
part of the vendor or want of capacity on his 
part to convey. The true principle is that due 
ettect must be given to the phrase “for the plain¬ 
tiff s use” occurring in Art. 62. Money can be 
sa!d to have been received by the defendant to 
the plaintiff s use only when, either from the 
jural relationship between the parties or other 
circumstances, a promise on the part of the 
defendant to pay the plaintiff can be implied; or 
m the case of a quasi-contract. In the case of 
a private sale there is always the implied warranty 
of title given by the vendor, and if there is a 
breach of that warranty the law would imply on 
the part of the vendor a promise to pay back the 
purchase-money to the purchaser. But in a sale 
J?, * he S° U ^ ° r ltS ° fficer there k no warranty of 

,nnnt and fi, he which the Phaser pays 

cannot, either in law or equity, be said to have 

^!^ n r eC f e i! Ved the C( ? urt or J ts officer for the 
« e A of au ^on-purchaser. 18 I.A. 158 and 

rw.* 419 ’r> ref ' t0 L ( Mitter and Ahmad, jj.) 
Dirvendu Pros ad Ray Chaudhuri v. Latika 

Rani Mitra. I.L.R. (1948) 1 Cal. 479. 

A^TTlX 93 and Lim *tation 

Act (IX of 1908), Art. 120— Suit for refund of 

Pl auction -^chaser who had 

pZ% the 

that 31 ^ ^ ° f a ?°} h . er dai 'mant, it being fo^d 
that the judgment-debtor had no saleable interest 

m the property sold, he can maintain a suft to 

recover the price paid by him. Limitation foTsuch 

Act (Te% V \Zfh 7 / r j■ l l 20 of the Limitation 

“ r" »-a* r w t Mo ”" : & 

L.R (i) i R ' 1948 E “* Pmi - 1=3 D. 
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P. Act, has not yet arrived, the provisions of 

O. 21, C. P. Code, regarding sale of property 
and its subsequent setting aside have nothing to 
do with cases of sale under S. 56, -F • P • Act, 
which are premature. ( Sharif, 7.) Sain Ditta 
Mal v. Bulaqi Ram & Sons. 226 I.C. 366=A. 
I.R. 1947 Lah. 230=1946 Lah. (Rul.) 454. 
-O. 21, R. 92—Applicability—Sale in exe¬ 
cution under mortgage decree for property not 
covered by mortgage or decree—Void sale—Suit 
by judgment-debtor for possession—If barred. 

See C. P. Code, S. 47. 52 Bom.L.R. 358. 

-O. 21, R. 92 —Confirmation of sale—Effect 

of—Loss of judgment-deptor's interest in pro¬ 
perty sold—Date of. 

The confirmation of the sale makes the sale 
valid and binding with effect from the date of 
the sale. On confirmation of the sale therefore 
the judgment-debtor must be deemed to have lost 
all interest in the property sold with effect not 
from the date of the confirmation but from the 
date of the sale itself. ( Achhru Ram, J.) Maho¬ 
med Umar v. Prem Singh. 229 I.C. 57=A. 
I.R. 1947 Lah. 100=1947 Lah. (Rul.) 139=48 

P. L.R. 168. 

-O. 21, R. 92— Scope — All interested par¬ 
ties agreeing that sale need not be confirmed — 
Court, if bound to confirm sale. 

R. 92 of O. 21, C. P. Code, does not apply, 
and is not intended to compel a Judge to confirm 
a sale when all parties, the judgment-deb tor, the 
judgment-creditor and the auction-purchaser agree 
that in certain exceptional circumstances the sale 
should not, on the happening of a certain con¬ 
tingency, be confirmed. (Davis, C.7.) Tirathdas 
v. Virumal. I.L.R. (1946) Kar. 124=A.I.R. 
1947 Sind 24=1947 Sind (Rul.) 52=229 I.C. 
66 . 

*-O. 21, R. 92 (3)— Applicability — Sale at¬ 

tacked on ground of lack of jurisdiction — Suit, 
if barred. 

Under O. 21, R. 92 (3), C. P. Code, there is 
no bar to a suit if the objection to the sale does 
not relate to Rr. 89, 90 or 91. Where the sale 
is attacked on the ground of fraud or lack of 
jurisdiction to hold the sale, R. 92 has no ap¬ 
plication. Where by reason of the amendment 
which was allowed to the judgments-deb tors under 
the U.P. Agriculturists’ Relief Act, and the 
U. P. Debt Redemption Act, a new decree en¬ 
tirely different from the original had come into 
existence, a sale held in pursuance of the ori¬ 
ginal decree and its confirmation is invalid and 
without jurisdiction, and a suit to set aside that 
sale is, therefore, not barred by O. 21, R. 92 
(3), C.P. Code. (Sinha , 7.) Dal Chand v. 
Parshadi Lal. 1947 A.L.T. 451=1947 A.W.R. 
(H.C.) 315=A.I.R. 1947 All. 400. 

-O. 21, R. 92 (3)— Applicability—Sale 

confirmed by Collector —Suit— If barred . 

There is no warrant for the contention that 
O. 21, R. 92 (3) has no application when an 
auction sale is confirmed by the Collector. If 
the sale is confirmed under O. 21, R. 92 (1), 
either by the Collector or by the Court, then 
O. 21, R. 92 (3) bars a suit to have the fale 
set aside on any of the grounds mentioned in 


C. P. CODE (1908), O. 21, R. 92. 

R. 89, 90, or 91, C. P. Code. ( Lokur, J.) 
Nagindas Chhotalal v. Kunvesha Hormush. 
I.L.R. (1947) Bom. 37=230 I.C. 375=1947 
Bom. (Rul.y 251=48 Bom.L.R. 812=A.I.R. 
1947 Bom. 131. 

-O. 21, R. 92 (3)— Confirmation of sale 

in execution of ex parte decree on very date of 
sale—Suit by judgment-debtor to\ set aside sale 
on ground of fraud — Maintainability. 

In execution of an ex parte decree against the 
plaintiff, certain property belonging to him was 
sold and the sale was confirmed on the very date 
on which it was held. The plaintiff brought a 
suit for a declaration that the sale was null and 
void on ground of fraud practised on the Court. 

Held, that the indecent haste with which the 
sale was confirmed could not but be deemed to 
have been in fraud of the plaintiff in order 
to prevent him from obtaining relief under O. 21, 

R. 90, C. P. Code, that the sale consequently 
became voidable and that the plaintiff was entitled 
to bring a suit to set aside the confirmation of the 
sale. ( Bannerji, J.C.) Gauri Ram v. Jaishi 
Ram. A.I.R. 1950 H.P. 1. 

-O. 21, Rr. 92 (3), 93 and S. 9—Suit 

to recover purchase money after auction sale is 
set aside —If barred by O. 21, R. 92 (3)— Appli¬ 
cability of S. 9 to such a suit. 

A suit filed by an auction-purchaser to recover 
the purchase money paid in a case where the 
auction has been set aside in proceedings under 
O. 21, C. P. Code, is not barred by O. 21, 
R. 92 (3) of the C. P. Code, as the recovery is 
sought not on the ground that the judgment- 
debtor had no saleable interest in the property, 
but on the ground that the sale had been set 
aside. On the sale being set aside a clear 
equity arises in favour of the auction-purchaser 
and he becomes entitled to recover back the pur¬ 
chase money by reason of this equity without 
resorting to any statutory right conferred upon 
him by the C. P. Code. A suit to enforce this 
equitable right would be maintainable as it is not 
expressly or impliedly barred either by O. 21, 
R. 92 (3) or any provision of law. Case-law 
discussed. (Seth, J.) Satish Chandra v. 
Jwala Prasad. 1950 A.W.R. 494=A.I.R. 1950 
All. 461=1950 A.L.J. 747. 

-O. 21, R. 94-Sale certificate — Ambitruity 

as to identity—Right to prove by other evidence . 

Where the boundaries mentioned in a sale certi¬ 
ficate embrace two properties while in fact only 
one of the properties was alone sold, it is open 
to the party who so asserts to prove by other evi¬ 
dence as to which of the properties was in fact co¬ 
vered by the certificate of sale. I.L.R. 41 Mad. 
483 (P.C.), distinguished. (CTiawftramuni, 7.) 
Bhagwati Saipan v. Gargi Dm. A.I.R. 1950 
All. 186. 

-O. 21, R. 9S—Applicability — Obstruction 

by Judgment-debtor's son—Latter not m physical 
possession, and claiming propperty to be ances¬ 
tral. 

O. 21, R. 95, C. P. Code^ applies when ob¬ 
struction to delivery of possession is made by the 
judgment-debtor's son who was not a party to 
the Civil suit, when he is not in physical posses¬ 
sion of any part of the property and claims a 
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share in it on the ground of its being ancestral 
but does not claim special exemption from the 
liability to pay the debt. (Ramsden, F.C.) 
Namdeo KaRkaji v. Amraoti Central Bank. 
1946 N.L.J. 109. 

__O. 21, R. 95 —Delivery of possession— 

Land without kntcha huts thereon purchased by 
auction-purchaser—Power of Court to order 
removal of huts . 

The Court, in ordering delivery of possession 
under O. 21, R. 95, C. P. Code, can order 
removal of the kutcha huts standing on the land, 
where the auction-purchaser who asks for delivery 
of possession, has purchased the land but has not 
purchased the huts As a part of delivering pos¬ 
session, the Court’s officer can remove the huts 
provided he does it with due regard to the rights 
of the judgment-debtor. 57 C.L.J. 41, foil. 38 
C.W.N. 1051, Dist. (Das Gupta , /.) Hem 
Chandra Dutta v. Haran Chandra. 54 C.W. 
N. 164=A.I.R. 1950 Cal. 322. 

_O. 21, R. 95—Delivery of possession un¬ 
der—Effect of. See Limitation Act, Art. 144. 

3 D.L.R. (Pat.) 4. . . 

_O. 21, R. 97— Appeal—Order dismissing 

application tinder — Appealability. 

No appeal lies against an order dismissing an 
application under O. 21, R. 97, C. • P. Code, 
against a person other than the judgment-debtor 
who claimed in good faith to be in possession 
of the property on his own account. (Sheerer 
and Pande, //.') Gun a Durga Prasad Rao v. 
Krishna Rao. 24 Pat. 695=11 Cut.L.T. 57= 
A.I.R. 1946 Pat. 134=228 T.C. 278=13 B.R. 
174=1947 Pat. (Rul.) 108. 

_ O. 21, Rr. 98 and 103 and S. 144— De¬ 
feated obstructor's stiit for declaration of title 
pending wihen order under O. 21, R . 98 is passed 
against him—Defeated obstructor not filing a 
fresh suit under ON. 21, R. 103 —If can recover 
possession and mesne profits by way of restitution 
on his succeeding in the appeal in his suit for 
declaration of his title—Scope of powers of Court 
in ordering restitution. # # 

Tc cannot be said that even when there is in 
respect of the same property a suit or appeal 
filed by a defeated obstructor pending at the 
time when an order under O. 21, R. 98, C. P. 
Code, is passed against him, it is still obligatory 
on his part to file another suit under O. 21, R. 
103, after the passing of the said order. 

B obtained decrees for possession of two par¬ 
cels of lands on 30th August, 1938. On 25th 
October, 1938, one P filed a suit against B for a 
declaration that those two parcels of lands were 
his mulgeni holdings and that the decrees were not 
binding on him. B’s application for delivery of 
possession alleging P’s obstruction was dismissed 
as P’s suit was pending. P’s suit was dismissed on 
21st July, 1941. Relying on that dismissal B filed 
fresh applications which were ordered under. O. 
21, R. 98. Meanwhile P filed an appeal against 
the dismissal of his suit which was allowed in his 
favaur on 16th March, 1944. As B had taken 
possession of the properties in pursuance of the 
order of 4th August, 1942, P sought to recover 
possession and mesne profits by way of restitu- 
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tion which was resisted on the ground that as P, 
filed no suit as contemplated by O. 21, R. 103, 
within one year of the orders of 4th August, 1942, 
those orders had become final and that the reliefs 
of possession and mesne profits could not be 
given in restitution proceedings as those reliefs 
were not asked for in P's suit. 

Held, as there was already a suit in respect of 
the same property it could .not be held that, not¬ 
withstanding the later decision in that suit, in 
P’s favour his title must be regarded as having 
been negatived by his inaction in so far as he did 
not file a fresh suit within one year after the 
passing of the order under O. 21, R. 98. Fur¬ 
ther, as between two inconsistent decisions of 1942 
and’1944 between the same parties in regard to 
the same subject-matter, the later would have to 
prevail. 

The jurisdiction to grant restitution is not con¬ 
fined to those cases which directly fall within 
the strict language of S. 144, C. P. Code and 
the power and duty of the Court to grant res¬ 
titution is extensive and is not,circumscribed.by 
the wording of S. 144. The order of possession 
in favour of B was based upon the dismissal of 
P’s suit and when that decision was reversed in 
appeal there should be restitution as a matter of 
course. The mere fact that in the appellate de¬ 
cree in P’s suit there is no direction for delivery 
of possession or for payment of mesne profits, 
etc., is no reason whatever for the Court refus¬ 
ing those reliefs as they necessarily flow out of 
P’s title to the properties in question. ( Govinda- 
rajachari, /.) Umanath B handary v. PedRu 
Souza. A.I.R. 1950 Mad. 19= (1949) 1 M.L. 

J. 286. , 

-O. 21, R. 99— Applicability—Applica¬ 
tion under O. 21, R. 97—Order dismissing as 
barred by limitation — Appeal . f 

It is impossible to regard an order dismissing 
an application under O. 21, R. 97, C. P. C. f as 
time-barred as an order falling under R. 99 of 
O. 21, so as to bar an appeal from such an order. 

(Thadani, /.) Kotumal Khsmch.and v. Gur 
Asharam. I.L.R. (1946) Kar. 317=A.I.R. 

1947 Sind 118. \ 

-O. 21, R. 100— Applicability — Conditions 

Facts to be proved. 

R. 100 of O. 21, C. P. Code, provides the 

remedy for a person who is himself not a judg¬ 
ment-debtor but who has been dispossessed on 
account of the execution of a decree against a 
third party. He has to prove that he was in 
possession on the date of the dispossession in 
execution. ( Haider, J.M.) Ram Kish an v. 
Bhagirath. 1948 A.W.R. (Rev.) 265 (2) = . 

1948 R.D. 414. 

-O. 21, R. 100— Applicability — Disposses¬ 
sion subsequent to execution proceedings — Appli¬ 
cation held not maintainable—Limitation for suit 
—Limitation Act, Art. 11-A. 

O. 21, R. 100, C. P. Code, cannot be inter¬ 
preted to be attracted in a case where disposses¬ 
sion is alleged not in course of execution but 
subsequent thereto. 

If an application is held not to be an application 
maintainable under O. 21, R. 100, C. P. Code, 
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Art. 11-A of the Limitation Act will not be 
attracted. Although the Article does not refer 
to any section, the order must be an order under 
O. 21, R. 103, C. P. Code. That rule express¬ 
ly refers to Rr. 98 and 101 and these rules pro¬ 
vide for investigating into a petition of objection. 
The right of suit is given by R. 103 only when 
there is order under Rr. 98, 99, or 101 and Art. 
11-A merely provides for limitation applicable to 
such suits. 26 C.W.N. 853, foil.; 65 C.LJ. 
416, diss. from. A.I.R. 1929 Pat. 553, 36 C. 
W.N. 965 and 70 C.LJ. Ill, rel. on. ( Moo - 
kcrjee, J .) Hare Krishna Rana v. Jamtni 
Sundari Dasi. 85 C.LJ. 155=A.I.R. 1950 
Cal. 555. 

"J ““21, Rr. 100 to 102 — Application un¬ 
der R. 100— Court dealing with — Considerations — 
Delivery of possession to decree holder—Claim for 
re-delivery of Possession—Petitioner found to have , 
obtained possession from judgment-debtor during ‘ 
pendency of the suit — Doctrine of lis pendens if 
applies—Meaning of the words “Transferred the 
property” in R. 102— Excessive execution — Stran¬ 
ger to suit — Remedy. 

On 18th November, 1943, a suit for recovery ' 
of possession of a portion of a house was filed 
by the respondent and he obtained a decree. 
But in the meanwhile on 24th November, 1943, 
the petitioner got delivery of possession of the 
house from the judgment-debtor in 'chat suit on 
the strength of a sale in his favour. The res¬ 
pondent in execution of his decree obtained pos-' 
session from the judgment-deb’eor. Thereupon, 
the petitioner applied under O. 21 R. 100 for re- 
delivery of possession to himself alleging that he 
had been in posssession of the property in his 
own right and 'chat he had been wrongly dis¬ 
possessed in the execution proceedings. 

Held, ( 1 ) that a Court dealing with an appli- 
cation under O. 21, R. 100 is not concerned 
with the determination of the title to the pro¬ 
perty which is the subject-matter of the appli¬ 
cation. It is only connected with the factum 
of possession at the time when the applicant 
is alleged to have been dispossessed and the 
nature of such possession, vb ., whether it was 
on his own account or on account of a person 
other than the judgment-debtor. S. 52 of the 
Transfer of Property Act in terms has no appli¬ 
cation to a petition under O. 21, R. 100. To a 
certain extent the principle underlying the sec- 
tion has been embodied O. 21, R. 102 C. 

r^^ C ?i dC ^ and i - t - is not P cr missible to travel’ bc- 
yond that provision to rely upon the analogy of 


(2) Having regard to the groups of section 
beginning wich O. 21, R. 05, C. P. Code, th 
words transferred the property” in R 10 
shouid be understood in a wide sense as to in 
elude both transfer of title” as well as “transfe 
of possession . It could even be said 'that pri 
manly it refers to transfer of possession. Hence 
the judgment-debtor in surrendering possessio, 
to the petitioner m this case must be deemed t< 
have transferred’ the property within the mean 

° f and fo,lo "' s ‘‘bat the petilionei 

C. P. COPE (1908), O. 21, R. i 0 3. 
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would 

101 . 


not be entitled to any relief under R. 


(3) Even if there has been an excessive exe¬ 
cution, it is the judgment-deb'eor that can get re¬ 
lief under S. 47, C. P. Code, but it is doubtful 
whether a stranger to the suit like the petitioner 
could invoke the provisions of S. 47 in his aid. 
His remedy might only be a suit. In no event 
can his remedy be under O. 21, R. 100 because 
that rule applies only to re-delivery of possession 
of property delivered to the decree-holder in exe¬ 
cution of the decree. ( Rajamanndr, J.) Kanaga- 

SABHAI PATHAR V. POORN ATHAMMAL, I.L.R. 

(1948) Mad. 415=60 L.W. 422=1947 M.W.N 
423=A.I.R. 1947 Mad. 458= (1947) 2 M.L.J. 
97. 


-O. 21, R. 100—Locus standi to apply 

under—Applicant alleging that judgment-debtor 
in possession is his tenant. 

Where an applicant under O. 21, R. 100, C. P. 
Code, comes to Court with an allegation that the 
dispossessed judgment-debtor was his tenant, on 
the face of it he has no locus standi to file the 
application. ( Trivcdi, J.C.) Jethmal Lilauhar 
v. Rajgor Joshi Kaku. A.I.R. 1950 Kut. 68 . 
—-O. 21, R. 101 — Order under — Appealabi¬ 

lity . 

An order passed under R. 101 of O. 21, C. P. 
Code, cannot be questioned in appeal. It is not 
covered by O. 43, R. 1 and it is clear that no 
appeal lies against it. ( Sultan Ahmad, S.J. 
M .) Mustafa v. Najibullah. 1948 A.W.R. 
(Rev.) 11. 

-O. 21, R. 102— Applicability—Involuntary 

sale. 

O. 21, R. 102, C.P.Code, does not in terms 
apply to an involuntary sale. ( Shearer and 
Pande, JJ.) Guna Durga Prasad Rao i/. 
Krishna Rao. 24 Pat. 695=11 Cut.L.T. 57= 
A.I.R. 1946 Pat. 134=228 I.C. 278=13 B.R. 
174=1947 Pat. (Rul.) 108. 

-O. 21, R. 102—Transferred the property” 

—Meaning of. Sec C. P. Code, C. 21, Rr. 
100 and 102. (1947) 2 M.L.J. 97. 

-- O. 21, R. 103 — Applicability — Final decree 

in mortgage suit with wrong legal representa¬ 
tive of mortgagor—Sale and delivery of pos¬ 
session to decree-holder purchaser—Successful ap¬ 
plication under O. 21, R. 100 by rightful heirs 
—Remedy of decree-holder—Application for fresh 
final decree—Competency. See C. P. Code. 

O. 34, R. 4. 4 D.L.R. (Pat.) 10. 

--O. 21, R. 103— Failure to file the suit — 

Effect. 

One K effected a simple mortgage on his pro- 
parties in favour of R who transferred the mort¬ 
gage right to the defendant, who in his turn 
transferred it to the plaintiff’s father B. After 
B’s death, plaintiffs obtained a decree against 
K and in execution purchased the hypotheca them¬ 
selves. The sale was duly confirmed and full 
satisfaction of the decree recorded by the execu¬ 
tion court. But when the plaintiffs sought to 
obtain delivery they were obstructed by a third 
party against whom the plaintiffs filed a petition 
for removal of obstruction which petition was 
dismissed. Thereupon the plaintiffs filed the 
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suit for recovery of money on loot of failure of 
consideration for the transfer in favour of their 
father. 

Held, ‘chat the suit was not maintainable. 
Though the plaintiffs need not have got the order 
confirming the sale set aside or the order record¬ 
ing the full satisfaction vacated, the plaintiffs 
could not file the suit without pursuing their 
remedy of a suit under O. 21, R. 103 of the 
Code, as the order which became conclusive cn 
failure to file a suit, was conclusive only between 
the parties and did not establish conclusively 
absence of title in the plaintiff’s vendor to the 
property in question so as to afford the plaintiffs 
a cause of action on the basis of such a want 
of title. ( Raghava Rao, /.) Venkata Ramtah 
Chetty v. Chinna Pulliah. 62 L.W. 715= 
A.I.R. 1950 Mad. 41=1949 M.W.N. 654= 
(1949) 2 M.L.J. 466. 

-O. 21, R. 103— Failure to file suit within 

one year of adverse order — Effect—Retaking of 
possession forcibly—Second dispossession—If con¬ 
fers a fresh right to reagitate his title. 

A decree-holder failed to file a suit as required 
by R. 103 of G. 21, C. P. Code within one year 
of the allowing of an objection under R. 100 of 

O. 21. But sometime later, he took forcible pos¬ 
session of the property from the person to whom 
it was delivered under R. 101 of O. 21. He 
was again dispossessed by proceedings under S. 9 
of the Specific Relief Act and he thereupon filed 
a suit for declaration of title. On an objec¬ 
tion that it was barred by R. 103 of O. 21, C. 

P. Code. 

Held, that the plaintiff’s title was extinguished 
bv his failure to file a suit within one year of 
the date of the adverse order against him and 
his subsequently taking forcible possession could 
not confer a fresh right to reagistate the extin¬ 
guished title. ( Misra, /.') Mahadeo v. Brij Lal. 
22 Luck. 192=229 I.C. 30=1947 A.W.R. (C. 
C.) 32=1947 O.A. (C.C.) 3.?=A T.R. 19-18 Oudh 
22=1947 Oudh (Rul.) 43=1947 O.W.N. 136. 

_O. 21, R. 103—Fresh suit—When barred. 

See Limitation Act. (IX of 1908), Art. 11-A. 
(1946) 1 M.L.J. 104. 

-O. 21, R. 103—Mortgagor dying after pre¬ 
liminary decree—Final decree passed after sub¬ 
stitution of wrong heirs—Decree-holder purchas¬ 
ing property in execution and obtaining posses¬ 
sion—Property restored to real heir on appli¬ 
cation under O. 21, R. 100 —Remedy of decree- 
holder— See C. P. Code, S . 151 and O. 21, R. 
103. A.I.R. 1949 Pat. 259. 

_O. 21, R. 103— Nature of suit — Right to 

Confirmation of sale in contravention of O. 21, 
jR. 86 —Sale set aside subsequently—Justification 
under inherent powers and powers of review. 

Where though the deposit was not paid as re¬ 
quired by O. 21, R. 85, C. P. Code, the sale 
was confirmed on the deposit being made later 
and the sale is subsequently set aside on objection 
by the judgment-debtor, the order could be justifi¬ 
ed either on the ground of the power of the Court 
to review its own order on the ground of a mis¬ 
take apparent on the face of the record or under 
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the inherent powers of Court under 5- 151, C. P. 
Code. ( Haider , J.M.) Ravi Pratap Narain 
Singh v. Inderpati. 1948 R.D. 236=1948 A.W. 

R. (Rev.) 183. 

-O. 21, R. 103— Nature of suit — Right to 

possession—Need for proof. 

In summary proceedings under O. 21, Rr. 98, 
99, 101, C. P. Code the inquiry is directed to 
question of possession but the scope of the suit 
under R. 103 is much wider. A suit under O. 
21, R. 103, C. P. Code, is not akin to a s.iit under 

S. 9 of the Specific Relief Act and the plaintiff in 
a suit under O. 21, R. 103, cannot. succeed by 
merely showing that he was in possession and had 
been dispossessed, but he must establish his right 
to possession on the assumption that he was not 
in possession on the date of the order under Rr. 
98, 99, 101. (Das, J. ) Jitendua Nath Mondal 
v. Nandalal Das. A.I.R. 1947 Cal. 434=82 C. 
L.J. 320. 

-O. 21, R. 103— Parties to suit — Persons 

other than the obstructor—If can be made defen¬ 
dants. 

There is nothing in O. 21, R. 103, C. P. Code, 
which prevents a plaintiff suing under that rule 
from joining as party defendants persons other 
than the person responsible for the obstruction 
in his claim for possession. The rule enables the 
aggrieved party to bring a civil suit to establish 
his right to the present possession of the property, 
whether it be based upon title or otherwise. There 
is nothing to prevent him from suing not only 
the person who obstructed him in his claim to 
possession but also other persons in occupation of 
the property who would obstruct his claim to 
possession likewise. (Davis, C.J. and Thadc.ni , 
/.) Mathradas Girdhakidas v. Khemchand 
Ramdas . A.I.R. 1948 Sind 95=1.L.R. (1947) 
Kar. 86 . 

-O. 21, R. 103—Scope and effect—Appli¬ 
cation for removal of obstruction to delivery of 
possession to decree-holder—Dismissal—Failure to 
sue within one year—Effect—Suit after several 
years—Bar of. [See Q.D. 1941-1945, Vol. I, 
Col. 1207.] Kales war ar Millis, Ltd. v. Govin- 
daswami Naicker. I.L.R. (1946) Mad. 536= 
A.I.R. 1946 Mad. 76. 

-O. 21, R. 103— Suit for symolical pos¬ 
session —Lessee of defendant—If necessary party. 

The words of O. 21, R. 103, C. P. Code, are 
not restricted to actual possession only. If the 
plaintiff is content with getting merely symboli¬ 
cal possession, the lessee of the defendant who is 
in actual possession is not a necessary party to the 
suit. 

A suit under O. 21, R. 63 is not precisely of 
the same* nature as a suit under O. 21, R. 103 
in which no question in respect of any attachment 
arises. Therefore, the principles underlying de¬ 
cisions in suits under O. 21. R. 63 are not ap¬ 
plicable for decisions in suits under O. 21, R. 
103, C. P. Code. (Lodge a nd Akram, //.) 
Benode Behari Misra v. Kalya ni Pros ad Singh 
Deo. 51 C.W.N. 857. 

-O. 21, R. 103—Suit under—If obligatory 

when defeated obstructor’s suit for declaration of 
title is pending when order under O. 21, R. 98 
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is passed against him. See C. P. Code (V of 
1908), O. 21, Rr. 98 and 103 and S. 144. (1949) 

1 M.L.J. 286. 

T — O • 21, Rr. 131 and 139 —If controlled by 

^ • *r/ • 

, S - 47, C. P. Code, as representing the body of 
the Code controls both R. 131 and R. 139 of 
,.' C. P. Code. (3 inha and IVanchoo, JJ.) 
^ailash Nath v. Joti Prasad. I.L.R. (1948) 

O A r A W R - (H.C.) 51 (23 = 1948 

?f51 (2)=A.I.R. 1948 A. 307=1948 
A.L.J 103=1948 A.L.W. 153. 

of idol 22 ~ Al,ate ’»ent—Death of Sarbarkar 

q “? SCI ° n of abatement arises in the case of 
nendl ? f * . sarb ^ar of an idol during the 
dmv of the r Sm \ °‘ her preceding. It is the 

of the A 6 C S U ? 7 lave a successor-in-interest 

(Lrt J M* S ? Sa / b ° rkar brought on the record. 
{Lai, J .M. I and Faiyaz All I M II ) Pat- 

biiadra v. Shri Thakur Ji Maiiaraj. *1949 R. 

I A 22 'Abatement—Deceased partv\ Irani 

ZTcZaX* a ' ready ° n TCCOrd th °^ h in di t‘ [ 

Ie ^ al representatives of a deceased 
party are already on the record, even though in 
anocher capacity, the suit or appeal will notabate 
because of non-substitution of the legal repre- 
sentahves wthin the prescribed pesiod. (Lai, 

nS R D. ^ PNATH SlN<5H *'• J ADHU Singh, 
~ t ; ons ° ■ 22 ~Applicability—Revision afplica- 

The provisions of O. 22, C. P. Code, about 
abatement of suits and appeals do not apply to 

f ° r re Y lsion - < A> ""' Chandra, F C.) 

J indan Shah v. Karam Chavd. 26 L.L.T 4 

Thor? ’ . 22 A pplicability~R r vision Petitions. 

1 here is no provision in the C. P Code i 

Civn n L - e ' Pr ° D vis . ir : ns of ° 22 , applicable to 

Civil Revision Petitions. Nor is there anv pro¬ 
vision making O. 22 applicable to Civil Revision 

which°make Ce f 1 '® ° f - hc Ar ’P c,hte Side Rules 
which make Certain provisions of the C P Code 

petitions 6 to Civil RcS 

V Wr F- 7 ■ 0,1,1 Calvanarayana 

Thou"h thp ‘ IPMobility-— Revision petitions. 
i no . Uf : 1 thc Provisions of O. 22, C. V. Code 

if there 7 s ' IPP . Iy 7 aT’ ision applications vet 

of a deceased "7 -'7 f,le ,eRal representatives 

& * - 

S 15 T,; r t bPbcability—Suit abating under 1 
• k. Indian Independence Act—Effect of— An 

n l\ oro^itv Sre Tmdtav TvnEp F XT nPNrCF A 

S. 15 (1) and ( 2 ). s D.L.R. (Pat") 3 ’ ! 

ded a'°i 2 ?~~^ eaflt of , a defendant— ir;j n7v ' ad- 
a / d as representative in time—Hr, 11 hi Vl 

few 


C. P. CODE (1908), O. 22, R. 1. 

—Subsequent application to add daughter — Ear¬ 
lier application bona fide— Bar of limitation . 

Pending the trial of a suit, one of the defendants 
died on 23rd November, 1946 and the plaintiff 
filed an application within the prescribed period 
to implead the widow of the deceased defendant 
as his legal representative, which was ordered on 
27th February, 1947. During the course of the 
enquiry into, this petition it appeared that the de¬ 
ceased defendant had left a will under which the 
suit property was bequeathed to his daughter, 
whereupon on the 10th of April, 1947, the plain¬ 
tiff filed another application to implead the daugh¬ 
ter also as a legal representative. That petition 
was dismissed on the ground that the delay bet¬ 
ween the two dates 27th February and 10 th 
April, 1947, was not properly explained. In "revi¬ 
sion, 

Held, that the order of dismissal was materially 
irregular as, in a case like this, where one person 
has been impleaded in time as a legal representa¬ 
tive and it is found necessary later on to implead 
another person as the real legal representative and 
there is nothing to suggest that the earlier peti¬ 
tion impleading the wrong person as the legal rep¬ 
resentative was not bona fide, there was no question 
of limitation as such which precludes the second 
petition being entertained and ordered by the 
Court. ( Panchapagesa Sastri, J.) Vedachala 
Gramani v. Sivasankari Ammal. 61 L.W. 
589=1948 M.W.N. 610=A.I.R. 1949 Mad. 274 
= (1948) 2 M.L.J. 241. 


-O. 22, Rr. 1 to 4 and 10— Applicability- 

Death of party betzveen passing of preliminary 
and final decree. 

Rr. 1 to 4 of O. 22, C. P. Code, are restrict¬ 
ed to the death of a party before the iassing 
of a preliminary decree in a suit, and R. 10 is 
applicable to the case of a death of a party after a 
preliminary decree and before a final decree. 
(Niyogi and Sen, JJ.) Eknath Ramtiwanji v. 
Hanmantram. 1946 Nag. (Rul.) 281=A.I.R. 
1947 Nag. 75=227 I.C. 146=19-46 N.L.J. 499. 

-j-O. 22, Rr. 1 and 11 — Applicability — 

Suit by person claiming to be shebait of debottar 
Property — Decree—Appeal—Death of plaintiff — 
Effect—Right of legal represmtativc to continue 
—Cause of action—If survives. 

The answer to the question whether on the 
death of the sole plaintiff in a suit, the cause of 
action would survive to his representatives or 
whether the suit abates, depends upon the nature 
of thc suit. Tf thc plaintiff is suing to establish 
his right to a certain property in his own right 
and not by virtue of his office, namely, as shebait 
of a deity, the cause of action would certainly 
survive and his legal representative can continue 
the suit on the death of the original plaintiff, 
cither during the pendency of the original suit or 
of the appeal from a decree in favour of the 
plaintiff. Rut if the plaintiff's suit is 
primarily to establish his personal right to an 
office which would entitle him to possession of 
the property in suit, then on his death either 
during the pendency of the suit or during the 
pendency of an appeal from a decree obtained by 
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him, the right to sue will not survive and the 
suit would consequently abate. 

The substituted party can only prosecute the 
cause of action as originally framed, and if it 
becomes necessary to materially alter the plead¬ 
ings for him to continue the action, the suit 
would in effect be a new suit to be tried which 
is not contemplated by the provisions of O. 22, 
C. P. Code. Where the plaintiff had sued in his 
personal right as the shebait of a debottar estate 
and had obtained a decree, but pending appeal he 
died, and the substitution of his disciple as his 
legal representative would necessitate a substan¬ 
tial amendment of the plaint and the raising of 
fresh issues for trial, there can be no substitu¬ 
tion of such a representative. The suit in such 
a case abates as the original cause of action does 
not survive to the representative. 22 Cal. 92; 
12 Lah. 1; 19 Mad. 345, appl. ; 9 All. 131, dist. ; 
4 All. 235, doubt. ( Sinha and Mahabir Prasad, 
JJ.) Ramsarup Das v. Rameshwar Das. 28 
Pat. 989=A.I.R. 1950 Pat. 184. 

-O. 22, R. 2 and S. 151— Death of a de¬ 
fendant — Decree in ignorance of it within 90 days 
of it—Nullity or mistake—Proper procedure. 

Where though a defendant is dead a decree is 
passed in ignorance of his death and within 90 
days of it, the decree is not an absolute nullity 
and is not void but it is erroneous and liable to be 
set aside. The matter can be dealt with under 
S. 151, C. P. Code, by setting aside the de¬ 
cree and directing the suit to be proceeded with 
from the stage it had reached on the day before 
the death of that defendant, impleading his legal 
representatives as parties. ( Pedley, J. M. and 

Bates, A.M.) Dil Sukh v • Suraj. 1947 A.W.R 
(Rev.) 41 (2)=1947 R. D. 93. 

-0. 22, R. 2— Deceased's interest de¬ 
volving on person already on record in same capa¬ 
city—Separate application for substitution—If 
necessary. 

Under O. 22, R. 2, C. P. Code, the question 
of capacity or status is not relevant when the 
heir is already on the record in his individual 
capacity. Whether he is there as heir to A or 
B is wholly immaterial. If it could be shown 
that the person already on the record does not 
represent the interest of the deceased party in 
his individual capacity but under some other sta¬ 
tus as a trustee or a receiver then certainly a 
question may arise as to whether A in his indi¬ 
vidual capacity may be taken to be representing 
the interest of the deceased not in his individual 
capacity but under a different status as a receiver 
or a trustee. In such a case, a separate applica¬ 
tion for substitution will be necessary, but a sim¬ 
ple note under O. 22, R. 2, C. P. Code, will be 
sufficient if the interest of the deceased party de¬ 
volves on a person already on the record in the 
same capacity as he was from before. ( R. P. 
Mookerjee, J.) M. A. DavAr v. Ahmad Ali 
Khan. 5 D.L.R. (Cal.) 78. 

-O. 22, R. 2— Note of abatement made in 

order-sheet—Whether can be vacated by Court 
suo motu. 

Abatement on the death of a particular party 
takes effect on the expiry , of the statutory period 
irrespective of the fact whether a note has been 
Q.D.—76 


C. P. CODE (1908), O. 22, R. 3. 

made of that fact or not. A note of abatement 
entered in the order-sheet cannot stand in the 
way of the Court suo motu vacating it and record¬ 
ing a proper order under O. 22, R. 2, C. P. 
Code, without any petition by the parties con¬ 
cerned. ( R. P. Mookerjee, J .) M. A. Da- 
var v. Ahmad Ali Khan. 5 D.L.R. (Cal.) 78. 

-O. 22, Rr. 2 and 4 and U. P. Tenancy 

Act (XVII of 1939), S. 213 (1) (b)— Survival 
of right of appeal in the case of the death of 
one of two thekadar respondents. 

As under S. 213 (1) ( b ) of the U. P. Tenancy 
Act the interest of a thekadar is not heritable 
except as provided by the terms of the theka, 
where it is not available, the presumption would 
be that it is not heritable. In such a case, if 
one of the two thekadar respondents dies, the 
right of appeal would survive against the remain¬ 
ing thekadar and it would be R. 2 and not R. 4 
of O. 22 , that would apply to the case and no 
question of abatement 'can arise. {Lai, J.M. I 
and Haider, J.M. II.) Kewal v. Pahlu. 1948 
A.W.R. (Rev.) 321=1948 R.D. 428. 

-O. 22, R. 3— Abatement — Order as to, 

when appealable — Test. 

When a question is raised as to the competency 
of an appeal against an order of abatement, in 
deciding it, a distinction should be drawn between 
those cases of abatement where it is due to the 
failure of the heirs being brought on the record 
within the period allowed by law or due to the 
Court deciding that a particular applicant is not the 
legal representative and those cases where the 
abatement is due to the Court deciding that the 
right to sue does not survive. In the latter class 
of cases, there is a decree, meaning thereby a 
formal adjudication which conclusively determines 
the rights of the parties with regard to all or any 
of the matters in controversy in the suit and as 
such would be apnealable. ( Wanchoo , J.) Brij 

Jivan Lal v. Shiam Lal. I.L.R. (1950) A. 
975=A.I.R. 1950 All. 57. 

-O. 22, Rr. 3 and A — Abatement of appeal 

by one of defendants — Appeal, if abates as a 
whole. 

Where the shares of several defendants in the 
property in dispute are either ascertained or as¬ 
certainable, the abatement of the appeal of one 
of them does not entail its abatement in so far 
as the others are concerned. (Harries, C. 

Mehr Chand Mahajan and Achhru Ram, JJ.') 
Nanak v. Ahmad Ali. 227 I.C. 340=48 P.L. 
R. 141=A.I.R. 1946 Lah. 299-1947 Lah. (Rul. ) 
18 (F.B.). 

- O. 22, R. 3— Abatement — Death of one of 

several plaintiffs-appellants—Failure to bring on 
record his Legal Representatives—Case in which 
any plaintiff could appeal on behalf of all. 

Where the case is one in which any one of the 
several plaintiffs could have appealed on behalf 
of all of them, the fact that one of the plaintiffs- 
appellants dies and his legal representatives are 
not brought on record in time cannot make the 
appeal abate. (Faiyaz Ali, J.M. II and Lal, J. 
M. I.) Ram Achraj Pandey v. Algu Kalwar. 
1949 R.D. 244. 
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-O. 22, Rr. 3 and 11 and O. 41, R. 4— 

Abatement of appeal—Legal Representatives of 
deceased appellant not impleaded — Decree, joint 
and indivisible—Powers of Appellate Court. 

If in a case where a decree is joint and indi¬ 
visible, one of the appellants dies and his legal 
representatives are not impleaded, the abatement 
will not be limited to the deceased appellant alone. 
The appeal would abate in its entirety as on 
account of the absence of necessary parties. 1933 
Lah. 353 (2), 1935 Lah. 473, 1932 Pat. 327 and 
1942 Sind 157, rel. on. 

O. 41, R. 4 , C. P. Code, does not qualify or 
override O. 22, R. 3. In fact it applies to a 
properly constituted appeal. Where necessary 
parties are not impleaded or where by reason of 
the failure to bring legal representatives of a 
deceased appellant or respondent, the appeal has 
become imperfectly constituted, O. 41, R. 4 
cannot apply. The appellate Court has, there¬ 
fore, no power to proceed with the hearing of 
the appeal and set aside the join k c decree at the 
instance of the appellants who are alive, under 
O. 41, R. 4. 1942 Sind 157 and 1940 Pat. 346, 
foil. ( Thadani and Ram Labh&ya, JJ.) Ara- 
vinda Sarma v. Payodhar Barua. 53 C.W. 
N. 606=A.T.R. 1950 Assam 1 . 53. 

-O. 22, R. 3— Addition of legal represen¬ 
tative—Extension of time for—Grounds-Mis¬ 
take or negligence of counsel. 

The mistake or negligence of a counsel is no 
justification for allowing an extension of time to 
a party for bringing on record the legal repre¬ 
sentatives of a deceased party. ( Bhadkamkar , S. 
M. and Lai , J.M. I.) Thakurdin v. Janki 
Kuer. 1948 A.W.R. (Rev.) 206=1948 R.D. 
342. 

-O. 22, Rr. 3,. 11 and O. 41, R. 4 — 

Appeal in partition suit—Death of one of appel¬ 
lants — L.Rs not brought on record—Abatement 
of appeal—If partial or whole. 

The failure to bring the legal representatives 
of a deceased party to a suit or an appeal opera'ces 
as a partial abatement of the suit or the appeal. 
The question whether the partial abatement 
operates as an abatement of Vhe entire appeal 
depends on the nature of the claim and the cir¬ 
cumstances of each particular case. It will also 
depend on the naVure of the decree appealed 
against and the relief claimed in appeal. 

In a suit, for partition all persons interested in 
the properties are necessary parties. The reason 
is that the share to which a person is entitled can 
be determined only in the presence of all the 
persons interested in the properties. Similarly no 
final and effective partition regarding allotment 
of properties is possible, unless it is made in the 
presence of all the persons interested in the pro¬ 
perties.. Therefore, if in an appeal in a parti¬ 
tion suit one of the appellants dies and his legal 
representatives are not brought on the record, 
the appeal abates not only against the deceased 
appellant but as a whole. 

O. 41, R. 4, C. P. Code, does not empower 
the appellate Court to set aside an abatement 
and to reverse or vary a decree which has 
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become final against the deceased appellant. The 
wording of R. 4 of O. 41 suggests that the rule 
was intended to apply to cases where all the - 
plaintiffs or defendants were alive and that only 
one or more of such plaintiffs or defendants had 
appealed from the decree. The rule does not 
state in terms that the decree may be reversed 
or varied in favour of all the plaintiffs or defen¬ 
dants or their personal representatives or repre¬ 
sentatives in interest. The rule cannot override, 
or create an exception to O. 22, Rr. 3 and llj 
and in the case of one or move appellants dying, 
even where a decree proceeds on a ground com¬ 
mon to all, the matter must be governed solely by 
the provisions of those latter rules. ( Grille , C. 

J. and Sen, J . ) Malobi v. Gaus Mahomed. 

I. L.R. (1948) Nag. 509=A.I.R. 1949 Nag. 
91=1948 N.L.J. 349. 

-O. 22, Rr. 3 and 4—Applicability—Appli¬ 
cation by creditor for annulment of Transfer by 
insolvent — If abates on his death. See Prow 
In sol. Act, S. 53. 1950 N.L.J. 105. 

-O. 22, Rr. 3, 4 and 8 — Applicability — 

Execution appeals—Appeal against order in exe ¬ 
cution of decree for mesne profits and costs — 
Legal representatives of one of respondents not 
brought on record — Abatement of appeal in toto. 

Appeals from orders in execution proceedings 
are not proceedings in execution within the meaning 
of O. 22, R. 12 and are, therefore, not excluded 
from the rules relating to abatement contained in 
that order. It may be taken to be settled law that 
execution appeals are governed by the same rules 
with regard to abatement as appeals from decrees 
and orders in suits. The provisions of Rr. 3, 4 
and 8 of O. 22 are, therefore, applicable to appeals 
against orders in execution. An appeal against an 
order passed in execution in regard to a decree 
for mesne profits and costs abates in toto , if one 
of the respondents dies during the pendency of the 
appeal and his legal representatives are not brought 
on record within the prescribed period of limitation. 
A.I.R. 1947 Lah. 13, foil. 55 C. 666 and A. 
T.R. 1938 Sind 239, applied. (KJiosIa and Kapur, 
JJ.) Ahsan Elahi v. Mehr Elahi. 5 D.L.R. 
(Simla) 110=52 P.L.R. 100=A.I.R. 1950 E. 
P. 302. 

-O. 22, R. 3 —Applicability of principle 

underlying to proceedings in revision. 

The principle recognized in R. 3 of O. 22, C. 
P. Code, applies not only to suits hut also to pro¬ 
ceedings in revision. 1948 R.D. 106, Foil. (Zaidi, 

J. M. / and Prasad, J.M. II.) Bhagwati Singh 
v. MaRkande Singh. 1950 R.D. 7 7. 

-O. 22, Rr. 3 and 11— Applicability to 

revisions. 

The provisions of “the law relating to abatement 
apply to revision applications as much as to 
appeals. ( Sultan Ahmed, S.J M. and Singhal , 
J.J.M. ) Chitrakotx Lal Sheo Nath. 1948 
R.D. 106=1948 A.W.R. (Rev.) 60. 

:- O. 22, Rr. 3 and 4— Applicability to Rcvi- 

sion Petitions—No question of abatement in 
cases of Civil Revision Petiliotis. 

There is no provision in the C. P. Code, 
making the provisions of O. 22, applicable to 
Civil Revision Petitions. Nor is there any provi- 
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sion making O. 22, applicable to Civil Revision 
Petitions in R. 41-B of 'che Appellate Side Rules 
which makes certain provisions of the C. P. 
Code, applicable mutatis mutandis to Civil Revi¬ 
sion Petitions. Likewise, there is nothing in the 
Indian Limitation Act making any of the Articles 
in Sch. I applicable to Civil Revision Petitions. 
As ‘there can be no question of abatement but for 
the combined application of the provisions of 
O. 22, Rr. 3 and 4 and the material Articles of 
Sch. I of the Indian Limitation Act, no question 
of abatement can arise in the case of Civil Revi¬ 
sion Petitions. (Rajamanuar, C.J. and Saty j- 
narayana Rao, /.) Manickam v. Ramanathan 
Chfttiar. I.L.R. 1919 Mad. 566=A.I.R. 1949 
Mad. 435=4 D.L.R. (Mad.) 102=61 L.W. 780 
=1948 M.W.N. 788= (1948) 2 M.L.J. 521. 

--O. 22, R. 3 and S. 141— Applicability— 

Reoisions—Limitation Act. Ar 176. j 

C 22 R. 3, C. P. Code, is not applicable to 
revisions and a petition for revision cannot there¬ 
fore be dismissed on the ground of abatement. 
In terms O. 22, R. 3 applies to suits only and 
by virtue of R. 11 its provisions are extended to 
appeals. 

Art. 176 o* the I imitation Act only applies to 
an application made to bring the legal representa¬ 
tive of a deceased plaintiff (which means in a 
suit) or of a deceased appellant (which means in 
an appeal) on record, and there is nothing in this 
article which would attract its provisions to a 
revision. 

S. 141, C. P. Code, does not apply to petitions 
for revision. The section is so drafted as to 
enable a Court to apply the procedure in regard 
to suits to such proceedings as are in pari materia 
with suits and thus original in character. The 
procedure provided for suits would be mostly 
inapt and, inappropriate to proceedings in revi¬ 
sion. 

Even if O. 22, R*. 3, C. P. Code, could be 
held to extend to revisions by virtue of S. 141, 
C. P. Code, a period of limitation not provided 
for by Art. 176 of the Limitation Act (which con¬ 
tains no provision in regard to a revision) could 
not be applied to it. By reading the provisions 
of S. 141 in conjunction with O. 22, R. 3, C. P. 
Code, the provisions of the Limitation Act could 
not be amended. 16 B. 550; 97 P.R. 1907; 21 
I.C. 407; 56 A. 390; I.L.R. (1941) All. 193 
'(F.B.) and I.L.R. (1947) Lah. 417, Dist.'; 
1938 Mad. 115, not Foil.; 17 All. 196, relied upon; 
1929 Sind 120 and 1933 Sind 200, approved. 
'(Abdur Rahman, Ag. C.JCornelius and Maho¬ 
med Khurshid Zaman, //.) Mahomed Saadat 

Ali Khan v. Administrator, Corporation of 
City of Lahore. Pak. L.R. (1948) Lah. 225=* 
A.I.R. 1949 Lah. 186. 

*—•—O. 22, R. 3 (2)— Applicability — Substi¬ 

tution sought on basis of presumption of death — 
Evidence Act, S. 108— Limitation Act, S. 3. 

In a case where substitution is sought to be 
made on the basis of a presumption of death 
under S. 108 of the Evidence Act, there is no 
scope for operation of either the dismissal of the 
application as contemplated in S. 3 of the Limi- 


C. P. CODE (1508), O. 22, R. 3. 

tation Act, or of abatement as provided for in 
O. 22, R. 3 (2), C. P. Code. (Das, Gupta 
and Mitra, JJ.) Jyotirmoy Nag v. Biswanath 
Bose. 53 C.W.N. 713. 

-O. 22, R. 3— Application to be brought on 

record as legal representative—Dismissal—Appeal 
held to have abated—Proper remedy . 

Where pending the disposal of an appeal, the 
appellant dies and a person claiming to be the 
legal representative of the appellant, applies to the 
Court to be brought on record, but his application 
is dismissed on the ground that he was not the 
legal representative and consequently the appeal 
is held to have abated his only remedy is to 
appeal against the order of abatement as it is 
equivalent to a decree, and not to seek to revise 
or appeal against the order of dismissal of his 
application. (Horwill, J.) Ramireddi v. Rama- 
krishnareddi. 61 L.W. 846=A.I.R. 1949 Mad. 
404=1949 M.W.N. 65=(1948) 2 M.L.J. 473. 

-O. 22, R. 3— Application under by 

widow of plaintiff in suit for partition against 
his sons , his brother and his son—Right to sue , 
if . survives to widow . 

On the death of a plaintiff in a suit for parti¬ 
tion by him against his own sons, his brother and 
his son, his widow applied to be added as his legal 
representative and to continue the suit asking the 
share to which she is entitled under the Hindu 
Women’s Property Act. On a contention that the 
plaintiff’s right to sue does not survive to the 
widow. 

Held : There is no legal impediment to the 
widow being added as legal representative of her 
husband and to ask for the share to which she is 
entitled in law on the death of her husband in 
the same suit which he instituted during his life¬ 
time. In a suit for partition such as this it is 
sometimes difficult to pick out particular members 
of a family as legal representatives of a deceased 
plaintiff. The additional criterion is in such a case 
to whom the right to sue survives. The husband’s 
right to file the partition suit survives to his 
widow. (Mack. /.> Subbarami Rfhot v. 

Sankaramma. 1950 M.W.N. 47 (1 > = (1949) 2 
M.L.J. 821. 

-O. 22, Rr. 3 (1) and 11— Co-defendants- 

appellants—Death of one and failure to bring on 
record his legal representatives — Abatement. 

Where one of the co-defendants-appellants dies 
during the pendency of their appeal and his legal 
representatives are not brought on record in time 
there would be no abatement as the remaining 
appellant may be treated as the surviving appel¬ 
lant entitled to prosecute the appeal under sub- 
R. (1) of R. 3 of O. 22 read with R. 11 of the 
same order. (Lai, J.M. I and Faiyaz ali , 
J.M. II.) Sadhu v. Chinni Singh. 1949 R.D. 
274. 

—--O. 22, R. 3, and S. 2 ( U )— Death of 

heirless tenant — Zamindar if can be brought on 
record, as his “legal representalive ’. 

In view of the provisions of O. 22, R. 3, C. P. 
Code read with the definition of “legal represen¬ 
tative” as given in S. 2 (11) of ‘che Code, a 
Zamindar cannot be brought on record as the le¬ 
gal representative on the death of an heirless 
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tenant. ( Singhal, M.) Bhacvvan Din v. Ram- 
pal Singh. 1948 A.W.R. (Rev.) 28=1948 R. 

D. 76. 

--O. 22, R. 3— Death of one of several 

appellants—Rights of remaining appellants to 
prosecute appeal. 

The appeal does not abate in a case where one 
of several appellants whose interests are identical 
dies during the pendency of the appeal. His 
death would not affect the rights of other remain¬ 
ing appellants to prosecute the appeal. 1949 R.D. 
274, rel. on. 1949 R.D. 185, rel. on. ( Zaidi, J.M. 
I and Prasad, J.M. II.) Abdul Aziz v. Roop Ram. 
1950 R.D. 72. 

-0. 22, R. 3— Death of one of two ap¬ 
pellants who are own brothers — Abatement . 

Where one of two appellants who are own 
brothers dies, the appeal could not abate where 
the interests of the two are identical. The 
other can proceed with the appeal. 1945 R. D. 
185, rel. on. (Zaidi, J.M. /.) Bandhan v . 

Shanker. 1950 R. D. 48. 

-0. 22, R. 3— Death of one of two bro¬ 
thers appellants — Abatement . 

Where one of two brothers appellants dies, it 
cannot be said that the appeal abates because the 
other brother is on the record and he is his heir 
and legal representative. 1949 R.D. 244, rel. 
on. (Zaidi, J.M. I and Prasad, J.M. II.) 
Ganga Din v. Kashi Nath Chaube. 1950 R. D. 
50. 

-O. 22, R. 3— Death of plaintiff benami- 

dar—Substitution of real owner — Permissibility . 

If the plaintiff in a suit is a benamidar and the 
real owner has allowed him to sue in that charac¬ 
ter, the real owner cannot on the benamidar’s 
death be allowed to be substituted as his legal re¬ 
presentative under O. 22, R. 3, read with S. 2 
(11), C. P. Code. The benamidar’s heirs may 
be taken to be inheriting the benamidar's charac¬ 
ter along with his other, estate and so entitled to 
continue the suit as legal representatives. If the 
real owner does not want them to continue but de¬ 
sires after the benamidar's death himself to 
litigate in respect of the subject-matter, he should 
bring a separate suit. (Sanvale, J.) Shakun- 
tala Bai *v . Shankarrao. 4D.L.R. (Nag.) 45 
=A.I.R. 1949 Nag. 176=1948 N.L.J. 523. 

-O. 22, Rr. 3, 5 and 9—Decision that parti¬ 
cular person is not legal representativc-r-Obser¬ 
vation by judge that right to sue did not. survive— 
Right toaooeal. See Q. D. IQ4»- 45 > Vol. I; Col. 1224 ) 

Ramcharan Das v. Hira Nano. T.L.R. (1946) 
Lah. 427=222 I.C. 177=1946 Lah. (Rul.) 164. 

— O. 22, R. 3 and S. 115— Dismissal of 
petition 1o\ be brought on record as legal represen¬ 
tative—Pending appeal also dismissed as abated— 
No appeal against order of dismissal of appeal— 
Competency of rn>lsion against order refusing to 
bring the petitioner on record as legal representa¬ 
tive—Transfer of Property Act (IV of 1882), 
S. 6 (e)— Testator devising a share in partnership 
property as well as right to sue for such property 
—Valid devise—Indian Partnership Act (IX of 
1932)— Interest in partnership tangible and trans¬ 
ferable. 


C. P. CODE (1908), O. 22, R. 3. 

A revision lies against an order refusing to. bring 
a person on record as the legal representative of 
•the deceased party. 

It is open to any party to choose his own reme¬ 
dies against adverse orders passed and to proceed 
in such manner as he may be advised. A party 
may prefer a revision against the order passed refu¬ 
sing him to be brought on record and may not 
choose to prefer an appeal against the order of 
abatement which followed the dismissal of the 
petition under Order 22, rule 3 of the Code. 
When he does so, he submits himself to risk by 
reason of his own choice. There is nothing 
that compels the party to file an appeal against 
the order of abatement in order to enable him 
to be heard on the revision petition. 

Where what is transferred under a will is a 
half share in the partnership of a rice mill with 
all its assets and liabilities and also a right of 
continuing an appeal in regard to the mill and 
enjoyment of all the profits arising therefrom it 
is not a mere right to sue but the tangible interest 
in the property and a transferable right to sue, 
and the mischief of section 6 (e) of the Trans¬ 
fer of Property Act is not attracted. (1941) 1 
M. L. J. 22, distinguished; (1924) 47 M.L.J. 
93=L.R. 52 I.A. 1=1.L.R. 48 Mad. 230 (P. 
C.); (1947) 2 M.L.J. 374 and (1948) 1 M.L. 

J. 298, followed. 

A reading of the sections of the Partnership Act, 
such as 4, 6, 29 and 69 makes it clear that an 
interest in partnership is nothing but an existing 
interest and tangible property which can be as¬ 
signed. It docs not make any difference that 
the suit to establish such interest had been dis¬ 
missed at the time of the transfer, when the deci¬ 
sion was under appeal and therefore not become 
final. ( Basheer Ahmed Sayecd, J.) Srinivasa 

Mudauar v. Abraham Pillai. 1950 M.W.N. 
248=A.I.R. 1950 Mad. 824=(1950) 1 M.L.J. 
309. 

-O. 22, R. 3— Execution application—If 

abates on the death of decree-holder — Substitu¬ 
tion of legal representative in execution. 

An execution application does not abate by 
reason of the death of the decree-holder and 
hence an execution application cannot be dis¬ 
missed for default if the reason for this default 
is death. The legal representative of a decree- 
* holder dying during execution proceedings ran 
be substituted and allowed to continue it. 
(Davies. ) Sri Kishen v. Bhoua Lal. 1946 A. 

M.L.J. 22. 

-O. 22, Rr. 3, 4 and 11— -Partial abate¬ 
ment of appeal—When operates as abatement of 
j entire appeal. 

The question whether partial abatement operates 
as an abatement of the entire appeal depends on 
the nature of the claim and the circumstances 
of each particular case. It will also depend on 
the nature of the decree appealed against and the 
relief claimed in appeal. A partial abatement of 
an appeal as against a deceased respondent would 
operate as an abatement of the entire appeal, U 
1 it is not possible to work out the rights of the 
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parties actually before the Court without inter¬ 
fering with the interest of the legal representa¬ 
tive of the deceased respondent. I.L.R. (1938) 
Nag. 370, rel. on. (Sen, J ') Ganpat v. Shri 
Maruti Deosthan, Tandulwadi. I.L.R. 
(1949) Nag. 437=1949 N.L.J'. 487=4 D.L.R. 
(Nag.) 183. 

-O. 22, Rr. 3 and 9 (2)— Right to apply 

to bring deceased appellant/s legal representa¬ 
tives on record if limited only to his legal re¬ 
presentatives—Maintainability of such an appli¬ 
cation at the instance of one respondent zvho has 
filed cross-objections in the appeal seeking re¬ 
lief against another respondent. 

On the death of an appellant, one respondent 
who had filed cross-objections in the appeal seek¬ 
ing relief against the other respondent filed an 
application to bring on record the legal represen¬ 
tatives of the deceased appellant within the time 
allowed by law. On an objection by the other 
respondent that such an application was not main¬ 
tainable at the instance of a person who was not 
a legal representative of the deceased appellant, 

Held : Where there is no abatement the right 
to apply to bring the legal representatives of the 
deceased appellant on record is not limited to his 
legal representatives and hence there could be no 
objection whatever to the maintainability of such 
an application by one of the respondents when 
there has been no abatement. 

While R. 9 (2) of O. 22 of the C. P. Code 
limits an application^ to set aside an abatement 
to the legal representatives of a deceased plain¬ 
tiff, there is no similar limitation in respect of an 
application to bring on record the legal repre¬ 
sentatives of the deceased plaintiff or deceased 
appellant. (Gentle, C.J. and Rajamannar, J.) 
Arunachalam Aiyar v. Lakshminara- 
simham. I.L.R. (1948) Mad. 100=A.I.R. 
1948 Mad. 82=60 L.W. 249 (1)=1947 M.W. 

N. 569= (1947) 1 M.L.J. 276. 

-O. 22, Rr. 3 and 11—Scope and effect of 

—Appeal—Death of one appellant—Abatement- 
Whole appeal—If abates—Rule--0. 41, R. 4 — 
If controls O. 22, Rr. 3 and 11. See C. P. Code, 

O. 41, R. 4. 4 D.L.R. (Nag.) 130. 

_O. 22, Rr. 3 and 10— Scope of R. 10 

Application to bring legal representative on re¬ 
cord—Petition presented under Rr. 3 and 10 — 
Affidavit disclosing application to be one under 
R. 3 — Order passed by Cotort—Appealability . 

R. 10 of O. 22, C. P. Code, does not apply 
to those cases which are specified in the rules 
that precede it. It has therefore to be taken 
as providing for cases of assignment, creation and 
devolution of interest other than those mentioned 

in Rr. 2, 3, 4, 7 and 8. 

If in spite of <he fact that the petition to bring 
the legal representative on record really falls un¬ 
der R. 3 of O. 22, C. P. Code, the Court deals 
with it as if it lay under R. 10 an appeal will 
be competent. But where the affidavit accompany¬ 
ing the petition shows that it was made under R. 
3 the mere fact ‘chat the petition was in terms 
presented under Rr. 3 and 10 will not make the 
order passed one under R. 10 so as to render the 
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decision on it appealable. (Shehabud~din t J .) 
Venkatarama Pillai v. Parasurama P'llai, 
1947 M.W.N. 369=A.I.R. 1948 Mad. 81= 
(1947) 1 M.L.J. 348. 

-O. 22, R. 3— Scope — If affected fry O. 41, 

R. 3— Failure to implead legal representatives on 
death of one of several appellants—Appeal against 
decree proceeding on conmion ground—Power of 
Appellate Court to hea>r appeal and reverse — 
Whole appeal, if abates. 

The finality of a decree as between the parties, 
as a result of abatement by operation of O. 22, 
R. 3, C. P. Code, is in no way modified by' the 
provisions of O. 41, R. 4, C. P. Code; the 
latter rule has no application to the case of an 
appellant against whom the decree has become 
final because his legal representatives were not 
brought on the record in du£ time after his 
death. 

Where pending an appeal by several appellants 
against a decree which proceeds on grounds com¬ 
mon to all, one of the appellants dies and in con¬ 
sequence of his legal representatives not being 
brought on record in time, the appeal abates as 
far as he is concerned, such abatement operates 
as an abatement of the appeal as a whole. O. 41, 
R. 4, C. P. Code, does not apply to such a case, 
and does not give power to the Appellate Court 
to reverse or vary the decree in favour of all 
the appellants or defendants. 32 C.W.N. 299 ; 37 
C.W.N. 756, foil.; 58 Cal. 1341; 61 Cal. 8’9, 
not foil.; 19 Pat. 870 (F.B.), rel. on. (Das 
Gupta, J.) Dharaniduar Sarkar v. Kamala 
Ranjan Roy. 4 D.L.R. (Cal.) 96.) 

-O. 22, R. 3— Several legal representatives 

—Application if should be by all—Appeal under 
U. P. Ten. Act — Death of appellant — Applica¬ 
tion fry! only one of two heirs — Sufficiency. • 

In view of the words “on an application made 
in that behalf’’ in R. 3 of O. 23, C. P. Code, 
where there are several legal representatives it is 
not necessary that the application need be made 
by all the legal representatives. Where in an 
appeal under the U. P. Tenancy Act an appel¬ 
lant dies leaving two heirs, it will be enough, if 
one of the heirs makes an application for sub¬ 
stitution and there will be no abatement. 1949 
R.D. 124, rel. on. (Zaidi, J.M. I and Pra¬ 
sad, J.M. II.) Manogi Kurmi v. Janardan. 
1950 R.D. 33. 

-O. 22, Rr. 3 and 11 —Suit claiming rights 

of irrigation in respect of particular plots—Death 
of one of plaintiffs-Appellants—Appeal, if abates 
in toto. 

Where in an appeal by the plaintiffs in a suit 
claiming rights of irrigation in respect of parti¬ 
cular plots, one of the plaintiffs dies and his 
heirs are not substituted within time, the appeal 
does not abate generally but abates only in so 
far as the claim of the deceased plaintiff is 
concerned., ( Sharpe t J.) Bholanath Ghosh 
v. Momena Khatun. 223 I.C. 470=1946 Cal. 
(Rul.) 178=50 C.W.N. 682=A.I.R. 1946 Cal. 
444. 

-O. 22, Rr. 3 and 10 —Transferee of 

legal representative if entitled to apply for 
substitution. 
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A transferee from the legal representative of a 
deceased party has no right to apply for substi¬ 
tution under R. 10 of O. 22 or R. 3 of that 
order. 15 P. 82, ret. to. (Sen and Chunder , 
dJ.) Anil Chandra Banf.rjee v. Gopinath 
Mukherjee. 5 D.L.R. (Cal.) 108=A.I.R. 
1950 Cal. 376=86 C.L.T. 293. 

-O. 22, R. A — Abatement—Failure to bring 

on record legal representatives of deceased pro 
forma respondent . 

An appeal will not abate because of the fai¬ 
lure to bring on record legal representatives of a 
deceased pro forma respondent whose absence 
would not affect the merits of the case. (La/, 
J.M. I and Faiyez Ali, J.M . //.) Basdeo Rai 
v. Ramakant Rai. 1949 R.D. 212. 

- -O. 22, Rr. 4 and 11— Abatement of appeal 

in toto or in part — Test. 

The question whether the whole appeal abates 
or only a part of it because of the appellant’s 
failure to bring on record within time the legal 
representatives of one of the deceased respondents, 
must be decided in each case on its own facts. 
If a decree can be passed and given effect to in 
so far as the rights of the parties actually be¬ 
fore the Court are concerned without interfer¬ 
ing with the rights of others, then 'die appeal 
can continue; if not, it abates as a whole. The 
Court must see that it does not pass a decree 
which it may find itself incapable of executing 
owing to the circumstance that the lower 
Court’s decree in favour of the deceased respon¬ 
dent has become final in consequence of the 
partial abatement of the appeal against him. 

I. L.R. (1938) Nag. 370, roll. (Bose, Ag. C. 

J. and Mudholkar, J.) Warpjskhan v. Ah- 
madullakhan. I.L.R. (1949) Nag. 313=1949 
N.L.J. 620. 

-O. 22, R. A — Abatement of appeal — 

Total or partial — Determination—Rules for — 
Failure to add legal representatives of one of the 
respondents. 

The doctrine of conflict of judgments is gene¬ 
rally a safe guide to decide the question whether 
the abatement of an appeal is partial or total. 

Where on the death of one of the two respon¬ 
dents in an appeal, whose interests cannot be 
separated from that of the other respondent, his 
heirs are not brought on record in time, the whole 
appeal abates. (Oak, J.C.) Ratan Lal v. 
Choga. A.I.R. 1950 Ajmer 43. 

-O. 22, R. 4— Abatement on the death of 

a respondent—Whole appeal if abates. 

It is only when it is not possible to go on 
with the appeal in the absence of the heirs of 
the deceased respondent that the whole appeal 
must fail. Where an appeal could very well 
proceed against the. remaining respondents in 
the absence of the heirs of the deceased respon¬ 
dent the appeal would able only as against 
deceased respondent. (Lal, J.M. / an d Haider 

J.M. II.) Shabbir Husain v. Sarwan Singh’ 

1948 R.D. 281. 

-O. 22, R. 4— Abatement owing to death 

of a pro forma respondent--Effect on the appeal 
as against others. 


C. P. CODE (1908), O. 22, R. 4. 

t 

Where one of the respondents who is not a 
necessary party and is only added as a pro forma 
party respondent dies and his legal representatives 
are not brought on record the appeal abates only 
as against him and the appeal as against thp rest 
is not affected. 1948 R.D. 270. Rel. on. 
(Lall, J.M. I and Haidar, J.M. II.) Yusuf 
v. Turabuddin. 1949 R.D. 40. 

-O. 22, R. A — Abatement—Sufficient 

cause for condonation of delay—Question to be 
decided on the facts of each case — Onus. 

It will depend on the circumstances of each 
case whether the alleged ignorance of the exis¬ 
tence of certain legal representatives who were 
not brought on record was a bona fide one or 
not, in other words whether the applicant, 
could by the exercise of due diligence have traced 
out the legal representatives within Ihe period 
of limitation or not. The burden of proving 
sufficient cause for condonation of delay would 
always lie in such cases on the applicant. (Lal, 
J. M. I.) Sheo Prasad v . Syed Bakar Hu¬ 
sain. 1949 R.D. 186. 

-■—O. 22, R. A — Appeal—Abatement as 

against some respondents who are joint holders 
— Effect—Appeal as a whole—If abates. 

Where in an appeal from a decree in a suit 
for account, some of the respondents die and 
their heirs are not brought on the record, and it 
appears that the shares of the deceased are un¬ 
ascertained, it must be held that the appeal abates 
as a whole, because under no circumstances can 
a decree be affirmed as to the unascertained 
shares of some joint shareholders and reversed 
as to the unascertained shares of the other joint 
holders. (Fazl Ali, C.J., and Ray, J.) Firangi 

Rav Modi v. Basudeo Modi. 26 P.L.T. 23S 
=1945 P.W.N. 452=A I.R. 1946 Pat. 132. 
-O. 22, R. 4— Appeal — Abatement — Test. 

The real test so far as the question of an 
abatement of an appeal is concerned is whether 
the legal representatives of the deceased parties 
who have not been brought on the record are 
likely to lose by the success of the appeal and 
also whether the success of the appeal if allow¬ 
ed to proceed would result in two or more incon¬ 
sistent decrees. (Sultan Ahmad, M.) Shri Lal 
v. Hirday Narain. 1948 R.D. 173=1948 A.. 
W.R. (Rev.) 159. 

-O. 22, Rr. 4 and 11 and S. 153— 

Appeal filed against dead respondent — Substitu¬ 
tion of his legal representatives—Pozver of Court 
— Appellant, if liable to pay additional court-fees 

—Limitation Act, S. 5. 

If a party has made an error in inserting the 
name of a dead person as respondent in his 
memorandum of appeal without knowing that the 
man was dead, the Court has power to direct an 
amendment of the cause title by striking out the 
name of the dead person and adding the names 
of his legal representatives provided that a case 
under S. 5 of the Limitation Act is established, 
and no additional court-fees are payable by the 
appellant. The Court cannot direct an amend¬ 
ment of the cause title in such circumstances by 
the exercise of the powers conferred by S. 153, 
C. P. Code. (1946) F.C.R. 32 and 49 M. 
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ref. to. (M it ter and Sharpe, JJ.) Santi 
Prasanna Mukherji v. Harendra Nath. I.L. 

R. (1948) 1 Cal. 25. 

-O. 22, R. 4 and U. P. Tenancy Act 

(XVII of 1939), S. 180— Appeal in suit under 

S . 180 of the U. P. Tenancy Act—Death of pro 
forma respondent — L. Rs., if to be brought cn 
record . 

On the death of a pro forma respondent in an 
appeal in a suit under S. 180 of the IT. P. 
Tenancy Act on a question as to whether his 
legal representatives should be brought on record. 

Held, that as the success of the appeal would 
not be to the detriment of the legal represena- 
tives of the deceased, they need not be brought 
on record and the appeal will simply abate as 
against the deceased under Cl. (3) of R. 4 of 

O. 22, C. P. Code. ( Kkadkamkar , S.M. and 
Lai, J.M . /.) Amir Singh v. Nihal Singh. 
1948 R.D. 270=1948 A.W.R. (Rev.) 164 (2). 

- O. 22, R. 4 — Applicability — Partition suit 

—Death of party — Effect—Application to bring 
on record legal representative —Necessity — Limi¬ 
tation — O. 22, R. 10. 

O. 22, R. 4, C. P. Code, connotes a stage in 
a suit before the decree is passed. Where in a 
partition suit a preliminary deccree has been pass¬ 
ed, there is no question of any “right to sue” 
surviving, as contemplated by O. 22, R. 4. Such 
a case falls not within the purview of O. 22, R. 
4 (or of R. 3), but within R. 10 of O. 22, C. P. 
Code; and there is, in such cases, no period of 
limitation fixed in respect of matters falling un¬ 
der O. 22, R. 10. (R. C. Mitter and Kamal 
Cliunder, JJ.) Bhusan Chandra v. Chhabi- 
moni Dasi. 3 D.L.R. (Cal.) 18=A.I.R. 1948 
Cal. 363=53 C.W.N. 582. 

-0. 22, Rr. 4 and 9—Applicability—Suit 

against dead man—Power to add legal representa¬ 
tives. See C. P. Code, O. 1, R. 10. I.L.R. 
(1945) Kar. 321. 

-O . 22, R. 4—Application for substitution 

of heirs—If can be treated as application under 
R. 9 for setting aside abatement on its being 
found to be beyond time. 

Where an application under R. 4 of 0. 22, C. 

P. Code for substitution of heirs is foujnd to be 
filed beyond the preschibed period of 90 days, it 
can be treated as an application imder R. 9 of 
O. 22 to set aside abatement. ( Haider, J.M. II. 
and Lai, J. M. /.) Guptu Singh v. Jogi Singh. 
1948 A.W.R. (Rev.) 271=1948 R.D. 445. 

-O. 22, R. 4—Application to add heirs of 

deceased respondent made by the heirs themselves 
and not by the appellant — Abatement. 

Though the appellant does not apply to add the 
heirs of a deceased respondent as parties, if the 
application is made by the heirs themselves to 
come on reeprd as parties, there can be no abate¬ 
ment. (Zaidi, J.M. I.) Nand Ram v. Begraj 
Singh. 1950 R.D. 105. 

__O. 22, Rr. 4, 9 and 11 and Limitation 

Act (IX of 1908), S. 5 —Application to set aside 
abatement of appeal condoning delay—Duty of 
advocate of the deceased party to report the death 
of his cleient—Sufficient cause for not making 
application in time. 


C. P. CODE (1908), O. 22, R. 4. 


There is no doubt, no rule of law or procedure 
which casts a duty on a member of the bar ap¬ 
pearing for a client to report to the Court that 
he is. dead. But it is not open to an advocate, 
knowing that his client is dead, to make no re¬ 
port about it and to wait for the statutory period 
of 90 days to expire and then come forward on 
behalf of the legal representatives in strenuous 
opposition to a petition to set aside the abatement 
condoning the delay. 

The failure of the legal representatives of the 
deceased party to instruct his advocate about his 
death can be taken into consideration in deciding 
whether under S. 5 of the Limitation Act the 
other party has sufficient cause for not making the 
application in time. {Mock, J.) Krishniya 
Chetty v. Varadachari. 1949 M.W.N. 579 (2) 
=A.I.R. 1950 Mad. 52=(1949) 2 M.L.J. 246 


-O. 22, R. 4 — Application under—Proper 

presentation—Whether can be sent by post. 

An application under O. 22, R. 4, C. P. Code, 
is a proceeding in a Court of civil jurisdiction and, 
therefore, it would have to be presented, having 
regard to S. 141, C. P. Code, in the manner 
prescribed in the Code of Civil Procedure for 
plaints. The application has to be filed either by 
the applicant in person or by his duly authorised 
agent or by an advocate of the High Court and it 
cannot be sent directly to the Registrar by post. 
{Khosla and Kapur , JJ.) Ahsan Elahi v. 
Mehr Elahi. 52 P.L.R. 100=A.I.R. 1950 E. 
P. 302=5 D.L.R. (Simla) 100. 


* —O. 22, R. 4 — Death of a respondent having 

no effect on an appeal — L. R.s not brought 
on record — Appeal, if abates. 

Where one of the respondents dies and his 
death has.no effect upon the case, then failure 
to bring his legal representatives on record would 
not make the appeal abate. {Misra and Madeley , 
JJ.) Mahomed Mohsin v. Ainul Husain. 22 
Luck. 283=1947 O.W.N. 91=1947 O.A. (C. 
C ) 67=1947 A.W.R. (C.C,) 67=1947 R.D. 


IS. 


. . ' . 1 un oj responaent in ap¬ 

peal against joint decree in favour of Hindu 
reversioners—Legal representatives not brought 
on record in time—Appeal, if abates in toto. 

. Where pending an appeal against a joint decree 
in favour of certain Hindu reversioners, one of 
the latter dies and his legal representatives are 
not brought on record within time, the whole ap¬ 
peal does not abate; it abates only* to the extent 
of the share decreed in favour of that respond¬ 
ent. (Gulam Hasan, C..T. and Kidwai, /.) 
Jainath Kuar v. Danpal Singh . 22 J uck 
249=231 I.C. 203=1947 O.A. (C.C.) 83=1947 

A.W.R. (C.C.) 83=1947 O.W.N. 197=a I R 
1947 Oudh 164. * 

— O. 22, Rr. 4 and 11 —Death of respon¬ 
dent during pendency, of appeal in suit for ac¬ 
count—Failure to bring on record some of the 
heirs within time—Appeal, if abate 9 in toto. 

In an appeal in suit for accounts, one of the 
respondents died during the pendency of the ap¬ 
peal and some of his heirs were not brought on 
record in time. 
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Held, that the whole appeal failed as it could 
not be proceeded with in the absence of all the 
necessary parties. ( Ghulam Hasan and Kaul, 
JJ Kunj Behari Lal v. Ajoohia Prasad. 21 
Luck. 453=A.I.R. 1947 Oudh 28=1916 A.L.W. 
(C.C.) 130=1946 O.A. (C.C.) 146=1946 A. 
W.R. (C.C.) 146=1946 O.W.N. 181=224 I. 
C. 412=1946 Oudh (Rul.) 186. 

-O. 22, Rr. 4 and 11— Death of Hindu 

respondent, member of a joint family—Failure 
to implead his widow among, heirs — Effect. 

Where a member of a joint family who is a 
respondent in an appeal dies, failure to include his 
widow as one of the heirs in the application for 
the substitution of heirs would entail the abate¬ 
ment of the appeal. {Nehru, A.M.) Gauki 
Shankar v. Parmarath Singh. 1947 A.W.R. 
(Rev.) 94 (1). 

- O. 22, Rr. 4 and 11— Death of one of 

several respondents—Legal representatives not 
brought on record in time—Whole appeal, when 
abates. 

Where the interests of the respondents are in¬ 
extricably joint and one of them dies and his 
legal representatives are not brought on iecord 
within the time allowed by law, the whole appeal 
would abate. {Sultan Ahmad, M.) Parsottam 
v. Sheo Mural Lal. 1948 R.D. 138=1948 A. 
W.R. (Rev.) 128. 

-O. 22, R. A — Effect of abatement of revi¬ 
sion against one of the joint-aecree-holder respon¬ 
dents. 

Where a revision abates as against one of the 
joint-decrec-holder respondents, the whole revision 

abates. 1935 O.W.N. 297 and 1941 O.W.N. 
418, Rel. on. {Chandiramoni, J.) Bhajju Lal 
v. Bechey Singh. A.I.R. 1950 All. 665. 

-O. 22, R. A — Failure to implead Legal 

Representative of deceased respondent—Not wil¬ 
ful—Absence of negligence — Effect. 

Where the failure to implead the legal represen¬ 
tatives of a deceased respondent is not wilful and 
does not amount to negligence, it cannot result in 
an abatement. 1948 R.D. 367, rel. on. {Zaidi, J. 
M. I and Prasad, J.M. II.) Raghunath Singh 
v. Tapesar KunwaR. 1949 R.D. 431. 

-O. 22, R. 4— Failure to implead the 

widow of a Hindu along with his sons — Effect. 

As all the legal representatives of a deceased 
person have to be impleaded the failure to implead 
the widow of a deceased Hindu along with his 
sons would result in the abatement of the suit or 
appeal as the widow would also be his legal re¬ 
presentative so far as his separate property is 
concerned. 1948 A.W.R. 246. Rel. on. {Lal, 
J.M. I and Haider, J.M. II.) Rahiman v. 
Nanak. 1949 R.D. 35 (2). 

._ -O. 22, Rr. 4 and 11— Joint decree in 

favour of several persons—A p peal against — 
Abatement as against one of the decree-holder 
respondents—Effect on appeal as against others. 

Where in an appeal against a joint decree in 
favour of several respondents, the appeal abates as 
against one of the respondents, the result would 
be that the appeal abates against all the rest. 
1936 Oudh 209. Rel. on. {Haider, J.M.) 
Gajadhar v. Munder. 1949 R.D. 18. 


C. P. CODE (1908), O. 22, R. 4.. 

- O. 22, R. 4 and U. P. General Claus¬ 
es Act (I of 1904), S. 13—“ Legal representa¬ 
tive" in R. 4 of O. 22— If includes all legal 
representatives . • 

The term “legal representative” used in R. 4 
of O. 22, C. P. Code, should under S. 13 of 
the U. P. General Clauses Act be taken to in¬ 
clude the plural and as it is not qualified by any 
ether term or clause it should be taken to mean 
all legal representatives. {Lal, J.M . /.') Ra- 
ghunath v. Mullu Singh. 1948 A.W.R. 
(Rev.) 246=1948 R.D. 448. 

- O. 22, R. A—Legal representative of de¬ 
ceased defendant already on record as plaintiff — 
Whether may apply at any time to be impleaded 
as legal representatives—Power of Court to set 
aside abatement. 

Where the plaintiff is a legal representatives of 
the deceased defendant, he, being already on re¬ 
cord in his capacity as plaintiff, can apply to 
be brought on record as legal representative of 
the defendant at any time (t.e.), even after 
the exppiry of the period of limitation prescrib¬ 
ed for such application. If an order of abate¬ 
ment has been passed in such a case, the Court 
has wide powers to set it aside. I.L.R. (1940) 
Bom. 487, applied. 26 S.L.R. 81, 
referred to. {Thadani and Constantine, JJ .) 
Hatimshah v. Ahmedshaii. A.I.R. 1949 
Sind 23. 

- O. 22, Rr. 4 and 11 and S. 151 —Power 

to re-open fin a l decree under S. 151— Final 
decree in partition suit — Appeal—Death of res¬ 
pondents—Legal Representatives not brought on 
record in time — Appeal, if does not abate—Rules 
as to abatement—Discretion of Oourt in apply¬ 
ing them to cases of Civil Revision Petitions. 

The law provides that a decree once passed 
except to the extent to which the Code gives 
the Court power to correct mistakes or acciden¬ 
tal slips, could be vacated only either by way of 
an appeal or by way of a review. A Court 
has no jurisdiction to reopen under S. 151 of 
the C. P. Code a decree which has become 
final, when it is neither alleged nor found that 
there was any mistake or accidental slip in the 
proceedings before it. 

There is no exception in the case of an ap¬ 
peal against a final decree in a partition suit as 
regards abatement and if the legal representa¬ 
tives of the deceased respondents are not brought 
on record the appeal abates. 

In the matter of abatement the Court has 
got a larger discretion in the case of Civil Re¬ 
vision Petitions as the rules relating to abate¬ 
ment applicable to suits and appeals do not 
strictly apply to Civil Revision Petitions (Hot- 
will and Satyanarayana Rao, JJ.) Pulla Mab- 
duleti'Reddi v. Rahiman Bi. I.L.R. (1948) 
Mad. 560=1947 M.W.N. 772 (2)=60 L.W. 
818=A.I.R. 1949 Mad. 199=(1947) 2 M.L.J. 
587. 

- O. 22, Rr. 4 and 11— Representative suit 

—Death of one of respondents — Appeal, if abates. 

Where the claim put forward by the respondents 
is common to all of them and is for and on be¬ 
half of a whole community, *the appeal does not 



1217 


CIVIL, CRIMINAL AND REVENUE. 


1218 


C. P. CODE (1908), O. 22, R. 4. 

abate although one of the respondents dies pending 
appeal and his legal representatives are not brought 
on the record within the time prescribed. 7 Lah. 
12 and 50 A. 792, referred to. ( Kapoor and 
Sony , JJ.) Shiv Rattan v. S. G. P. Commit¬ 
tee. A.I.R. 1950 E. P. 338—5 D.L.R. (Simla) 
283. 

-O. 22, R. A—Scope and applicability. 

O. 22, R. 4, C. P. Code, relates only to cases 
where one of several plaintiffs or defendants can 
obtain reversal of the whole decree where the 
decree proceeds on a ground common to all of 
them. It would not apply to a case where all the 
plaintiff-appellants proceed against only some of 
the respondents. ( Prasad, J.M. I. and Rauf, J. 
M. II.) Bale v. Karan Singh. 1950 R. D. 
116. 

•O . 22, Rr. 4 and 11— Scope — Appeal — 


Death of respondent—Some legal representatives 
only brought on record—Effect—Plea afterwards 
that appeal abated owing to absence of substitu¬ 
tion of other heirs — Sustainability. 

When a party to an appeal dies it is desirable 
that all his legal representatives should be substi¬ 
tuted in his place. It is, however, well settled 
that if, through some oversight or other, some of 
such persons only are substituted ai*d others are 
not, the estate is fully represented by those who 
are brought on the record and there is no abate¬ 
ment. It is not open to the representatives who 
are on record to allege subsequently that there 
were also other heirs and as they were not sub¬ 
stituted, the appeal had abated. ’ (Shearer and 
Reuben, JJ.) Balgajan v. Sukhu. 26 Pat 249 
=A.I.R. 1948 Pat. 288. 

•O. 22, R. A — Scope—Suit against tnetn- 


—. - ^ — - — 

hers of joint Hindu family on mortgage deed exe¬ 
cuted by them—Death of one defendant pending 
suit—Decree zvithout order to bring legal re¬ 
presentatives on record—If nullity. 

Where in a suit on a mortgage deed execut¬ 
ed by the members of a Hindu joint family, one 
of the defendants dies, and a decree is passed 
in the suit without the legal representatives of 
the deceased being brought on record under O. 
22,i R. 4, C. P. C., it cannct be held that the 
decree so passed is a nullity, because the legal 
representatives are already on record the suit 
being one against the joint family on a mort¬ 
gage binding on the whole family. Nor is it 
necessary in such case to order an inquiry as 
to who are the legal representatives ctf the de¬ 
ceased, since the surviving, members of the 
family are already on record as parties to the 
suit. ( Nagarkar, J.C.) Kanakmal v. Udai 
Chand. 3 D.L.R. (A. and lyf.) 49=1948 A. 
M.L.J. 38. 

—-O. 22, Rr. 4 and 9— Sufficient cause for 

not applying for substituting of legal representa¬ 
tives in time — Test. 

Where an appellant fails to apply for the sub¬ 
stitution of legal representatives of deceased res¬ 
pondent and applies for excusing the delay, to 
decide the question whether there was sufficient 
cause for the delay, the test to be applied is whe¬ 
ther there was negligenoe on the part of the appli¬ 
cant and that would depend on the facts of 

Q.. D .—77 
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each case. ( Lai, J.M. I and Faivaz AH, J.M . 
II.) Suraj Narain Singh v. Joxhu. 1949 R. 

D. 367. 

- P 22 , R. A — Sufficient compliance with 

—Addition of some only of the legal representa¬ 
tives of a deceased respondent . 

The impleading of some only o£ the Legal re¬ 
presentatives of a deceased respondent is not an 
adequate compliance with the provisions of R 4 
of O. 22, C. P. Code, 1948 R.D. 448, Ref. 
Nor would it be sufficient compliance with law 
that a person is added as the guardian of cer¬ 
tain minors. {Lai, J. M. I.) Sheo Prasad v.. 
Syed Bakar Husain. 1949 R.D. 186. 

—- O. 22, Rr. 4 and 11— Suit for ejectment 

of trespassers—Appeal—Death of one of the tres¬ 
passer-respondents—His legal representatives not 
added as parties—Whole appeal, if and when 
abates. 

Where in an appeal in a suit for ejectment of 

trespassers, one of the respondent-trespassers dies 

and his legal representatives are not brought on 

record, if they claim to be in possession, they are 

necessary parties and so no relief could be given 

to the plaintiffs. In such a case the appeal abates 

as a whole. 1942 R.D. 480, rel. on. {Lai, J.M. 

L) Ram Sarup v. Shib Cuaran. 1949 R.D. 
259 • 


! " O. 22, R. A —Suit for pre-emption — Sale 

in favour of several vendees j.ointly although in 
specified shares—One of vendees dying Pendente 
lite but legal representatives not brought on re¬ 
cord—Suit, if abates in toto. [See Q.D. 1941- 
1945, Vol. I, Col. 1223.] Ghulam Qadir v . 
Ditta. 18 R.L. 76. 

iP' ^—Suit instituted against dead 

man—Power of Court to substitute 'his repre¬ 
sentatives as defendants. 

Where the defendant had died before the in¬ 
stitution of the suit against him, the Court has 
no jurisdiction to substitute his representatives as 
defendants and allow the suit to proceed as 
against them. {Khundku r , J.) Sudhir Kumar 

«°L” 5 o A c“wi ,1 8 o s " 1 - 1L R ' ,m6 > 2C *'- 

——O. 22, R. 4 (2)— Legal representative — 
rlea open to—Plea not available to deceased — 

Compentency of legal representative to raise— 
Suit by legal representative asserting own title— 
Bar of—S. 47. 

A person impleaded as a legal representative 
of a deceased defendant under O. 22, R. 4 (2), 
C. P. Code, can only make a defence in his 
capacity as such legal representative. It is not 
open to him to assert his own' individual or 
hostile title in the suit. If any defence was not 
open to the deceased defendant, his legal repre¬ 
sentative could also not plead that, defence. If ! 
the legal representative wants to raise a new 
point which the deceased could not raise or, was ! 
estopped . from raising, he must get himself im- ! 
pleaded, in that capacity or must challenge the 
decree in a separate sujt. Such a separate suit 
would not be barred by S. 47, C. P. Code* ! 

A mortgagor cannot question his own right to 
mortgage the property mortgaged. The same 
disability, attaches to his legal representative 
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Once a decree is passed ordering the sale of the 
mortgaged property for the satisfaction of the 
mortgage debt, any claim by the legal representa¬ 
tive of the deceased mortgagor that the property 
or any part of it is not liable to sale in execu¬ 
tion of the decree, being one challenging the 
validity of the decree, cannot be raised in execu¬ 
tion, though based on the legal representative s 
individual title. That must be agitated by a 
separate suit; S. 47, C. P. Code, is no bar to 
such a suit. ( Lokur , /.) Dapxppa Alagoudia v. 
Mallappa Shiyalingappa. 49 Bom.L.R. 174= 
A.I.R. 1947 Bom. 307. 

-O. 22, Rr. 4 (3) and 9— Applicability — 

Appeal—Death of sole respondent—Application 
in time to substitute zvidow—Another application 
to implead minor sole legatee under will of de¬ 
ceased within tune under guardianship of 
father—Father appointed sole executor and tak¬ 
ing out probate—Application beyond time to im¬ 
plead executor — Abatement—Sufficient cause. 

On the death of a sole respondent in 
an appeal, the appellant applied within time to 
bring on record his widow as his legal represen¬ 
tative. But as the deceased had made a will be¬ 
fore his death, the appellant also applied within 
time to implead the legatee under the will who 
was a minor under the guardianship of his father. • 
The latter (father of the legatee) had been ap¬ 
pointed sole executor under the will, and applied 
for probate and was granted a probate. By that 
time the widow of the deceased had died and the 
appellant applied to add the executor as a party 
respondent. But at the time of his last applica¬ 
tion, the time limited for impleading the legal 
representative of a deceased party had expired 
and it was pleaded in defence that the appeal had 
abated under O. 22, R. 4 (3). 

Held : (1) that O. 22, R. 4 (3) did not apply 

as the appellant had applied within the time limited 
for substitution and therefore the appeal did not 
abate; (2) that assuming that the appeal did 
abate for not impleading the executor within time, 
the appellant must be held to have acted bona fide, 
and therefore had made out sufficient cause to 
have the abatement set aside and to have the exe¬ 
cutor who had taken out probate impleaded in 
the place of the deceased respondent. A.I.R. 
1937 Pat. 612, dist.; 4 Pat. 320, foil. (Reuben 
and Jamuar , JJ.) Madhusudan Lal v. Sailen- 
dra Kishore. A.I.R. 1950 Pat. 359. 

-O. 22, R. 4 (3)— Death of one of the 

respondents in appeal—Right to sue not survi¬ 
ving against the remaining respondents — Failure, 
to bring legal representatives on record—Effect. 

Where the plaintiff asks for a declaration that 
he was a co-tenant with the defendants, but the 
co-tenancy is denied by the latter apd an appeal 
is filed by the plaintijf and one of the respon¬ 
dents dies and his legal representatives are not 
brought on record in time, the whole appeal 
abates as the right to sue does not survive against 
the remaining respondents. (Pedley, J.M.) Ram 

Baran Ahir v. . Sheo Nath. 1947 R.D. 27= 
1947 A.W.R. (Rev.) 15 (2). 

-O. 22, R. 4 (3 )—Death of pro-forma de¬ 
fendant respondent—Effect on appeal. 

• ^ • * 
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The failure to add the legal representatives- 
of a deceased pro-forma defendant respondent in, 
an appeal results in the abatemen'e of the appeal 
only as against him. The appeal does not abate as 
a whole. ( Zaidi, J.M. I and Prasad, J.M. II.) 
Atar Singh v. Kundan. 1949 R.D. 432. 

-O. 22, R. 4 (3 )—Scope and effect of —• 

Will by defendant in suit—Death of defendant — 

A pplication by legatee to come on record as 
legatee—Objection by plaintiff alleging will bogus 
and bettami—Order rejecting application — Obser¬ 
vation that decree will not bind applicant—Will 
probated—Application by plaintiff to implead le¬ 
gatee as legal representative beyond limitation — 
Maintainability—Person on record in one capa¬ 
city—If can be treated as legal representative in 
different capacity. 

Where an application by a legatee of properties 
under a will executed by the defendant in a suit 
to be impleaded as a party on the death of that 
defendant is opposed by the plaintiff on the ground 
that the legatee has no title to the properties and 
is not the real legal representative of the testator 
(deceased defendant) and the application is dis¬ 
missed with the remark that that applicant will 
not be bound by any decree that may be passed in 
the suit, it will not be open to the “plaintiff at a 
later stage of the litigation after the will has 
been probated and after the expiry of time limited 
to apply to have the legatee impleaded as the 
legal representative of the deceased. Such an. 
application, is barred, and the suit must be held 
to have ababVed, in so far as that party is con¬ 
cerned. The fact that parry was already on. 
record in one capacity (in his personal right) 
would not be sufficient to remove the bar of 
limitation, when he is sought to be made the 
legal representative in a different capacity, c.g. r 
as a shebait of an idol. ( Manohar Lal, Ag . C.J . 
and Ray, J.) Ramkali Kuer v. Kali Prasad. 
227 I.C. 570=13 B.R. 90=1947 Pat. (Rul.) 3$ 
=27 Pat.L.T. 353=A.I.R. 1947 Pat. 257. 

-O. 22, R. 4 (4) (Calcutta)— Applicabi¬ 
lity—Abatement already taken place—Order re¬ 
fusing to set aside abatement—Subsequent appli¬ 
cation under sub-R. (A)—If competent. 

Even assuming that under sub-R. (4) added 
by the Calcutta High Court to O. 22, R. 4, C. 
P. Code, the discretion to exempt the Appel¬ 
lant from the necessity of substituting the legal 
representatives of a deceased respondent who fail¬ 
ed to appear and contest, the suit at tlie hearing 
can be exercised in cases where an abatement 
has already taken place, the proper stage at 
which an application under sub-R. (4) should 
be made is either when the abatement becomes 
known to the appellant and he does not wish 
to make an application for setting it aside or 
when, after making an application for setting 
aside the abatement and finding that it is not 
succeeding, he decides to invite the Court to 
grant, him the alternative relief and to exercise 
its discretion under sub-R. (4). But once an* 
order has been made refusing to set aside an • 
abatement and further declaring by an order of * 
the Court that the appeal as respects the deceased* 
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respondent concerned has abated, it is no longer 
open to the party to make an application under 
sub-R. (4) nor is it open to the Court to revise 
the previous order. ( Chakravariti, J .) Sankari 
rRAsAo Singh Deo v. Kanai Lal Roy 52 C 
W.N. 599. 

, . ^ Question whether person is 

legal representative of deceased party—Whether 

may be left open for decision in suit. 

O. 22, R. 5, C. P. Code, requires the Court, 
when a question arises as to whether a particu¬ 
lar person is the legal representative of the de- 
ceased party to decide that question forthwith. 
It should not be left open to be decided when 
the suit is heard. ( Agarw^la , Ag. t C.J.) J AT0 

Singh v. Malti Kuer. A.I.R. 1947 Pat. 474. 
——-O 22, R. 5 Scope of inquiry—Decision 

as to legal representative—Finality—If res 

(Pat 0 ) 0 232^ C ' P ' C0DK ’ S ‘ 1L 4 D - L R - 

—-O. 22, R. 5—Suit against legal re presen- 
tative—Legal representative described as of un¬ 
sound mind, and represented by guardian ad litem 
—ivo objection raised by latter—Estate if re¬ 
presented. ’ J 

In a suit brought against X as legal represen¬ 
tative of the deceased Y f X was described as a 
person of unsound mind and was represented by 
a guardian ad litem. The guardian ad litem 
raised no objection that having regard to X\ 

particular disability, he was not the legal re 
presentative of Y. 8 

Held, that if such objection was raised it 
would have been the duty of the Court under 

« f- K * Code » to inquire into the ’ 

question and record a finding, but that in the 1 

absence of such objection it could not be sub- j 

sequently urged that the estate of Y was not i 

represented. ( Davis , C.J. and Thadani J ,) 1 

I '• MT - a. i 

but ^ 0r {. the whence was finally closed. \ 
Where though some evidence was recorded " 
before the death of a defendant the evidence was " 
iormally closed only long after. O 2° R 6 ( 

would not apply. {Lal, J.M. /.) Kaniz Rubra! ( 
I3EGAM V. Dallu Singh. 1949 R.D. 289. c 
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1 When an order is made under O. 22, R. 8 (!) 

V° de » on the insolvency of a plaintiff in a 
suit it is not only desirable but very necessarv 

Official I h ° U d n0t T be - made without hearing the 
! f Assignee. It is only if the Official Assig- 

nee does not choose to be present after being 

HirIv at j order of dismissal unde? 
Y* zi, K. 8 (1) would be proper. If the Official 
Assignee declines to continue the suit or if he 
fails to give security for costs without any order 

ni Z 1 ? w th ! C ° u . rt > . ihere ^ an abatomSit 

of the suit but not a dismissal. Such an abate¬ 
ment is one which affects only the Official As- 

SO 0 T? a f is the litis of the 

a If c the ,. msoIve ncy comes to an end 

against the^Offi a ? Judic ? tion is annulled, the bar 
tIT- ^1 Assignee comes to an end 

The plaintiff is then, restored to his full rights 

and if he wants to proceed with the litigation! 

there is no impediment, so far as he is concerned 

r T Proceeding with the litigation. (Stone, C. 

J. and Chag la, J .) Velji Shivji v. Mathuradas 

H™ s . 49 Bom.L.R. 645=A.I.R. 1948 Bom! 

cause-lAmd- 22 ’ , R ' ■ 9 —Applicability—Sufficient 

cause—Applicant acting bona fide See C P 
Core, O. 22, Rr. 4 (3), 9. AA R. 1950 Pat! 

VC,- 9..r 2 ’, R 9—Application under—Delay in 

blared ^P/ hcat l. on for excusing—Materials to be 

mlJ IT C . OW }f°r granting request. 
men there is delay and on application under 

with t ‘ P - Code ’ » ii'cd beyond time 

W the iE r °I, eXCUS : ng the de,a y °^sioned 

limitation T ■ * r 6 ap P Ilcant on the last day of 
hmitation it ,s not enough if a mere affidavit is 

hand's of the rn"^ a " iodalgence at the 

r t d f? ce more worthy of reliance 

l an7 KafXr f* 5 ’ blmself • (Ghulam Hasan, C.J 

and Kattl, J.) Kalka Singh Kuer Pratap 

Bhan Prakash Singh. 1947 O A (C C 1 
=1947 A.W.R. (C.C.) 233=1947 ' o ivf 


elusion of hearing and Judgment--AIfeaCfiled’by 

t ,} V . here - a parby dies between the conclusion of 
we hiring and the pronouncement of the judg¬ 
ment and his legal representative files an appeal 

SL an application by him for 

ubstitubon of his name is necessary. (Blank 

Ztf “ kr T rUl ’ JJ 0 SANAr Ku mar Mukh- 
Gd } A ^ aba Dutta. I.L.R. (1947) 1 
'-al. 506=A.I.R. 1948 Cal. 36=51 C.W.N. 290. 

—In re/,? ’ 22 ’ 8 O )—Construction and scope 

issrz 


n r ° x 2 }’x Rr ,' 9 and 11 and s - 107 —Death 
of one of defendants while suit pending in trial 

C caZn~h lP iT- rl conlestin O defendants — A\pH- 
cation by plaintiff-respondent to set aside ahnfo 

ment of suit-Jurisdiction of applllaU Court 

Where one of the defendants died while the suit 

was pending in the Court of first instance and the 

d^th*»n r n P01 ff ent who had no knowledge of his 
death until after an appeal had been preferred 

against the decree by the contesting defendlnte 
made an application before the appellate 
S Vf' h f abasement of the sffit! ^ te 
Held, that the. Court of first instance had at 
the time no jurisdiction to entertain an aDoli- 

ta 6 ST- ° f aPPeal -s 9 &nfy Courted 

to entertain such an application. There was no- 
r J un f ? u J the actual wording of R. 9 or R H D f 
9; 22 Preclude the Court of appeal from set 

C g p Sld rodl e abatem ® 1 , t of the suit and S. 107 
9* .1 * p 0 ® e > v/zs wide enough to enable tlU 
Court of appeal to do so. (Lodge, A) Nab a 
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Kumar Roy v. Prafulla Chandra. 51 C.W. 
N. 654. 

——O. 22, R. 9— Scope—Partition suit — 
Abatement on death of defendant — Withdrawal — 
Second suit—If barred. 

A second suit for partition is not barred m 
spite of a prior suit for partition having abated 
on the death of a defendant and having been 
withdrawn with liberty to bring a fresh suit. 
Partition is a recurring cause of action so long 
as the property remains joint. (Meredith and 
Sinha, JJ.) DiloRana v. Kunjbehari. 26 Pat. 
304=A.I.R. 1948 Pat. 244. 

_O. 22, R. 9— Scope—Suit for redemp¬ 
tion—Death of plaintiff—Abatement—Second suit 
by heirs — Maintainability — T. P. Act, S. 60. 

A second suit for redemption of a mortgage 
by the heirs of the deceased mortgagor after the 
abatement of a prior suit by the original mort¬ 
gagor on the death of the latter, is maintain¬ 
able. The right of redemption cannot be taken 
away except in the manner and to the extent 
provided by S. 60, T. P. Act. The abatement 
of the suit is not a decree of Court which ex¬ 
tinguishes the right of redemption. The pro¬ 
cedural effect of O. 22, R. 9, C. P. 
cannot override the express provisions of S. 60, 
T P. Act. ( Chagla, Bavdekar and Gajcndra- 
gadkar, JJ.) Rajaram Vithal v. Rama- 
ch an dr a Pandu. I.L.R. (1948) .Bom. 189—2 
D.L.R. 372=A.I.R. 1948 Bom. 226=50 Bom. 

L.R. 45 (F.B.) . 

_- O. *2, R.9— Setting aside of abatement- 

conditional on payment of specified damages to 
the other side—Opposite party accepting such 
damages, if can question order setting aside 


abatement • 

Where an abatement is set aside on payment ot 
specified sum as damages to the other party, 
though that party accepts the amount it is 
not thereby precluded from questioning the vali¬ 
dity of the order setting aside the abatement. The 
damages awarded could only be treated as costs 
of an extra adjournment in the case. (Pal, J. 

M . I.) Kaniz Kubra Begam v. Dallu Singh. 
1949 R.D. 289. 

__O. 22, R. 9— Setting aside of abatement 

— Grounds—Ignorance of existence of all heirs. 

Mere ignorance of the existence of all the legal 
heirs of a deceased respondent is not a valid 
ground for setting aside the abatement of an 
appeal occasioned by the failure to implead all the 
legal representatives in time. (Lai, . . . M. /•) 

Raghunath v. Mullu Singh. 1943 A.W.R. 
(Rev.) 246=1948 R.D. 448. 

__q 22, R. 9 (2)— Abatement of appeal— 

Setting aside — Sufficient cause. . . ., 

The duty is on the person desiring to set aside 

the abatement of an appeal to prove that lie was 
prevented by sufficient cause from continuing the 

tence of all the heirs of the deceased person is 
not a valid ground for asking the abatement to be 
set aside. (Lai, J.M. /.) K an haiy a L m. v. 
Kashi Prasad. 1948 R.D. 277^.1948 A.W.R. 

(Rev.) 236. 


C. P. CODE (1908), O. 22, R. 10. 

_O. 22, R. 9 (2)— Sufficient cause—Onus. 

The burden of proving that he was prevented * 
by sufficient cause from making an application 
under 4 (1) of O. 22, lies on the appli¬ 

cant to set aside an abatement. (Pal, J.M, II.) 
Brij Bhushan Lal v. Bansidhar. 1948 R.D. 

201=1948 A.W.R. (Rev.) 173. 

_O. 22, R. 10— Addition of assignee— 

Principles. 

The doctrine of lis pendens could never be a 
bar to the bringing on record of the assignee 
since special provision has been made under 
O. 22, R. 10, C. P. Code, for this very contin¬ 
gency. There is no doubt that the assignee even 
if he does not become a party is bound by the 
decision against the assignor who is already a 
party to the suit, but the option to become a party 
or to let the assignor carry on the litigations 
rests with the assignee and the leave to substitute 
him in place of the assignor should not be un¬ 
reasonably refused. I.L.R. 15 Pat. 607, rcl. on. 
(Naival Kishore and Bapna, JJ.) Dr. Niranjan 
Nath v. Sardar Mal. A.I.R. 1950 Raj. 31. 

_O. 22, R. 10—"Any interest—If includes 

any transferable right to sue—Suit for specific 
performance—Sale of subject-matter to third 
party—Right of such party to be impleaded as 

party to suit. . # .... 

Under a compromise decree in an original suit 
it was agreed that the first plaintiff was to 
deposit a certain sum of money into Court by a 
certain date and the defendant was to convey to 
her the estate. The first plaintiff then entered 
into an agreement with the second plaintiff pur¬ 
porting to sell the estate to him and obtained R 
portion of the sale consideration which she de¬ 
posited in Court in pursuance of the compromise 
and sued the defendant for specific performance 
of the compromise. Meanwhile the 2nd plaintiff 
executed a sale of the estate to one K who there¬ 
upon applied to the lower Court for impleading 
him as 3rd plaintiff and his application was al¬ 
lowed. On appeal, ^ . 

Held, that the words “any interest” in O. 22, 

R. 10 of the Code includes any transferable “right 
to sue” and the contention that the words “as¬ 
signment, creation or devolution of any interest 
in the rule refer to aif interest in tangible pro¬ 
perty cannot be accepted and that K was properly 
impleaded. (Patanjali Sastri and Govinda- 
r a jachari, JJ.) Saradambal Ammal v. Kanda- 
samy Goundar. I.L.R. (1948) Mad. 486=2 
D.L.R. 432=A.I.R. 1949 Mad. 23=60 L.W. 
705 (2)=1947 M.W.N. 648=(1947 ) 2 M.L.J. 
374. 

-0. 22, R. 10—Applicability—Assignee of 

the right to recover the money due to a principal 
from an agent. See T. P. Acr (IV OF 1882)* 

S. 6. (1948) 1 M.L.J. 298. 

-O. 22, R. 10—Applicability—Death of an 

heirless tenant who had filed .\ suit under S. 180 
of the U.P. Tenancy Act. Zamindar if can claim 
to continue suit. See U. P. Ten. Acr, (X\II 
of 1939), S. 180 and C. P. Code, O. 22, R. 10. 

1948 A.W.R. (Rev.) 28. . . 

-O. 22, R. 10—Applicability—Death of 

party between passing of preliminary and final 


1225 


CIVIL, CRIMINAL AND REVENUE. 


1226 


C. P. CODE (1908), O. 22, R. 10. 

decree. See C. P. Code, O. 22, Rr. 1 to 4 and 
10. 1946 N.L.J. 499. 

-O. 22, R. 10—Applicability—Partition 

suit—Preliminary decree—Subsequent death of 
p ar ty—Effect—Abatement—Further continuance— 
Procedure—Application to bring legal representa¬ 
tive on record—Necessity—Limitation. See C. P. 

Code, O. 22, R. 4. 3 D.L.R. (Cal.) 18. 

-O. 22, R. 10— Application under — Limi¬ 
tation, if any. 

The right to apply under R. 10 of O. 22 ac¬ 
crues from day to day. Further the bar contpn- 
plated by S. 3 of the Limitation Act is against 
the institution of a suit and not against the con¬ 
tinuation of the suit against a party. ( Kaul and 
Chandiramoni, JJ.) Bajrang Bahadur v. Ra- 
meswar Baksh Singh. 1950 A.W.R. 563. 

_O. 22, Rr. 10 and 11— Assignment of in¬ 
terest during pendency of suit -Assignor not de¬ 
fending appeal—Right of assignee to he brought 

on record to defend appeal. 

The person to or upon whom an interest has 
come or devolved during the pendency of a suit 
or appeal is bound by the decision in the suit or 
appeal, though eo nomine he is not added as a 
party/ But there is nothing to prevent a suit or 
appeal being continued without such person being 
brought on record. It is only when the presence 
of such person on record becomes necessary owing 
to special circumstances that the Court may be in¬ 
clined to permit such persons to be brought on 
record. It may be, the person himself may 
apprehend that his interest may not be sufficiently 
safeguarded by the parties on record, or the 
other side may desire to obviate any trouble or 
obstruction in execution proceedings. Mere 
omission to make an application under 0. 22, R. 
10, C. P. Code, will not by itself lead to any 
consequences, will not confer any right on parties 
or take away any rights from them. Accord¬ 
ingly there is no reason why a person in whose 
favour a transfer is made during the pendency of 
a suit should not choose to come on record only 
at the stage of ah appeal or second appeal, if and 
when he considers that his presence has become 
necessary. The provisions of O. 22, Rr. 10 and 
11 are of an enabling character. There is no¬ 
thing in them to compel an action at the risk of 
the loss of any right. (1938) 1 M.L.J. 882: 1924 
Cal. 90; I.L.R. (1944) Nag. 520 and 1946 Lah. 
33 approved. 1934 All. 442, dissented from. 
(1940) 2 M.L.J. 349, overruled. (Raj^mannar, 
C.J. and Viswanatha Sastri, J. ) Chakrapani 
Iyer v. Ammalu Amma. I.L.R. (1949) Mad. 
763=62 L.W. 195=1949 M.W.N. 295=A.I.R. 
1949 Mad. 870=4 D.L.R. (Mad.) 125= (1949) 
1 M.L.J. 245. 

_O. 22, Rr. 10 and 11— Assignment pend¬ 
ing suit—Power of appellate Court . to impFad 
assignee as party to appeal—Nature of provision. 

An appellate Court has jurisdiction to im¬ 
plead an assignee as a party to the appeal al¬ 
though the assignment was made in his favopr 
during the pendency of the suit. R. 11, O. 22, 
C. P. Code, directs the word suit in R. 10 
to be so read as to include an appeal, ana not that 
the word “appeal" should be substituted for the 


C. P. CODE (1908), O. 22, R. 10. 

word “suit". The provisions contained in Rr. 
10 and 11 do not make it incumbent upon an 
assignee to make an application during the pen¬ 
dency of the suit or appeal. They are of an 
enabling character and entitle him to do so if 
he so desires. He may not, however, choose to 
make an application if he finds that his interests 
are being well looked after by his assignor. As 
long as he is of that view, it is unnecessary for 
him to make an application for being brought on- 
the record. But when he makes the application 
and the Court is not inclined to reject it either 
on the merits or in its exercise of proper judi¬ 
cial discretion, it cannot be turned down on the 
ground that it is not competent as the assignment 
was made in his favour during the pendency of 
the suit and he was making an application under 
Rr. 10 and 11 during the pendency of an appeal 
from a decree passed in that suit. He would 
be, after all, bound by the judgment and it is 
only right that he should be allowed to come on 
the record and protect his interests if he desires 
so to do. ( Harries, C.J. and Abdul Rahman, J.) 
Lakshmi Narain v. Emperor. 221 I.C. 556= 
1946 Lah. (Rul.) 115=A.I.R. 1946 Lah. 33. 

-O. 22, R. 10— Factum of assignment — 

Question of fact. 

Where a person applies to be impleaded as a 
party to a proceeding on the ground that the 
plaintiff's rights had been assigned to him during 
the pendency of the suit, the question whether 
the t plaintiff’s rights had been assigned to him 
is a question of fact to be gone into by the trial 
Court. ( Abdur Rahman, J.) Kartar Singh v. 
Sanjhe Khan. 222 I.C. 129=1946 Lah. (Rul.) 
145=A.I.R. 1946 Lah. 263. 

-O. 22, Rr. 10 and 11 —Joinder of 

assignee in appeal. 

O. 22, R. 10 must be read with R. 11, and 
so read, it is clear ’chat an assignee can be im¬ 
pleaded in the course of appeal. ( Din Mahomed , 
Mahajan and Khosla, JJ.) Mahomed Saeed v. 
Abdul Alim. I.L.R. (1946) Lah. 805=1947 
Lah. (Rul.) 105=228 T.C. 326=43 P.L.R. 400 
sA.I.R. 1947 Lah. 40 (F.B.). 

-O. 22, R. 10—Locus standi to apply — 

Person deriving interest from legal representative 
of deceased party. 

Under O. 22, R. 10, C. P. Code, the person 
who comes forward claiming as legal representa¬ 
tive or assignee must derive his right directly and 
not through an intermediary from the party to 
the suit or proceedings. A person who derive his 
interest from the legal representative of such 
party is not entitled to be substituted under 
this rule. If such a person is permitted to come 
in, it would be open to any legal representative, 
who does not apply to be substituted within time, 
to transfer his interest to somebody and defeat 
the law prescribing abatement of the suit. 
(Niyogi, J.) Champalal v. Sonabai. I.L.R. 
(1946) Nag. 43=222 I.C. 298=1946 Nag. 
(Rul.) 62=1946 N.L.J. 8=A.I.R. 1946 Nag. 
164. 

—i-O. 22, R. 10— Order under — Second 

appeal. 
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C. P. CODE (1908), O. 22, R. 10. 

No appeal lies from an order passed in an 
appeal against an order under O. 22, R. 10, C. 
P. Code. (Niyogi and Seri, JJ.) Eknath 
Ranji Wanji v. Hanmantram. 227 I.C. 146= 
1946 N.L.J. 499=A.I.R. 1947 Nag. 75=1946 
Nag. (Rul.) 281. 

-O. 22, R. 10—Scope and applicability of. 

See C. P. Code, O. 22, Rr. 3 and 10. (1947) 
1 M.L.J. 348. 

- - O . 22, R. 10— Scope—Application to be 
impleaded as party as assignee pending suit — 
0*der disahowing such application — Appeal. 

An application made by a person to be implead¬ 
ed as a party to a proceeding on the ground 
that the plaintiff’s rights had been assigned to 
him during the pendency of the suit, can only 
be made under O. 22, R. 10 C. P. Code, and 
not lander O. 1, R. 10, of that Code. An ap¬ 
peal against an order disallowing such an appli¬ 
cation has been expressly provided for in O. 43. 
(Abdur Rahman, J.) Kartar Singh v. Sanjtie 
Khan. 222 I.C. 129=1946 Lah. (Rul.) 145= 
A.I.R. 1946 Lah. 263. 


C. P. CODE (1908), O. 23, R. 1. 

J.M. I.) Murat Narain Singh v. Laxmi 
Nath. 1949 R.D. 365. 

7-P* 22 , R. 12 — Applicability—“Proceed¬ 

ings in execution”—Meaning of—Application 
under O. 21, R . 90 and appeal from order there¬ 
on—Nature of — Abatement — C. P. Code, S. 141, 
The phrase “proceedings in execution” in 0. 22, 
R. 12, C. P. Code, cannot be interpreted as 
meaning a proceeding seeking to apply for execu¬ 
tion of a decree or order; it means a proceeding 
which relates to a period before the execution of 
a decree or order has been finally disposed of. In 
this sense, an application under O. 21, R. 9R 
C. P. Code, is an application for execution. The 
rules as to abatement contained in O. 22, C. P. 
Code, cannot therefore apply to a proceeding under 
O. 21, R. 90 or to an appeal from an order on 
such application. Nor can S. 141, C. P. Code, 
be availed of to apply O. 22, to such proceedings, 
because S. 141 does not apply to proceedings in 
suits; it relates only to original matters in the 
nature of suits, namely, proceedings in probate, 
guardianship, and so on. 6 P.L.T. 253, diss.; 2 
Pat. 243; 1 P.L.J. 232, dist.; 12 All. 179; 17 


-O. 22, R. 10— Substitution of assignee — 

Locus standi of assignor to continue or take part 
in proceedings . 

Where there has been a substitution of the 
assignee under O. 22, R. 10, C. P. Code, in the 
place of a party to suit, the latter has thereafter 
no locus standi in the proceedings entitling 
him to continue or take part in it. He must first 
get the order of substitution vacated and then if 
he succeeds can take further seeps in the proceed¬ 
ings. ( Jhala, J.) PIussainmiyan v. Rahima- 
bai. 3 Sau.L.R. 6. 

-O. 22, R.. 12 —Appeals from orders in 

execution proceedings—If proceedings in exeat- \ 
tion . 

Appeals from orders in execution proceedings 
are not proceedings in execution within the mean¬ 
ing of O. 22, R. 12, C. P. Code, and are, there¬ 
fore, not excluded from the rules relating to 
abatement contained in that order. (Din Ma¬ 
homed, Ram Lall and Cornelius, JJ.) Ajudhia 
Pershad Ram Pershad v. Sham Sunder. T.L 
R. (1947) Lah. 417=229 I.C. 307=1947 Lah. 
(Rul.) 168=A.I.R. 1947 Lah. 13 (F.B.). 

-O. 22, R. 12— Applicability—Appeals from 

orders in execution proceedings. 

The expression “proceedings in execution of a 
decree” in R. 12 of O. 22, C. P. Code, does not 
include appeals from orders passed in such pro¬ 
ceedings, and, therefore, the provisions as to abate¬ 
ment contained in Rr. 3 and 4 of O. 22 will 
apply to appeals arising in execution proceedings. 
(Sen and Gajendragadkar, JJ.) TRimrak NAk- 
har v. Gopal Narain. 49 Bom.L.R. 333=A.I. 
R. 1947 Bom. 480. 

-y-y-O. R- 12— Applicability—Appeals and 

revisions from orders passed in execution pro¬ 
ceedings. 

R. 12 of O. 22, C. P. Cod 2 , applies also to 
appeals and revisions from orders passed in exe¬ 
cution proceedings and hence no question of abate¬ 
ment can arise in such appeals or revisions. 1943 
R.D. 139, Rel. on. 1948 R.D. 106, Refd. (La/, 


All. 106; 41 Cal. 1; 2 Pat. 243; 9 Pat. 372; 13 
Pat. 777; 14 Pat. 488; 6 P.L.J. 358, ref. 
(Sinha and Reuben. JJ.) Laxmi Narayan v. 
Dipan Rai. 5 D.L.R. (Pat.) 139=A.I.R. 1950 
Pat. 290. ' 

-O. 23,. R. 1—Abandonment of claim— 

Failure to deposit commission fee within time 
prescribed — If Avould amount to. Sec C.P. Code 
(V of 1908), O. 32, R. 7. (1946) 2 M.L.J. 219. 

-O. 23, R. 1— Applicability—JVithdrarval 

of claim in respect of which Court-fee not paid— 
Fresh suit in respect of that claim--If barred. 

Where a claim in respect of which the requi¬ 
site Court-fee was not paid was withdrawn with¬ 
out the permission of the Court by the amend¬ 
ment of the plaint, a fresh suit, in respect of that 
claim is not barred by O. 23, R. 1, C. P. Code. 
The claim in question never came before the 
Court, because the requisite Court-fee was never 
paid. Once the Court-fee is paid and other de¬ 
fects in the plaint are removed, it can only be 
dismissed or withdrawn or disposed of in the other 
ways provided by the Code. But if the Court- 
fee is not paid, it is liable to be “rejected”, and 
the rejection does not bar the bringing of a fresh 
suit on the same cause of action. (O. 7, Rr. 
11 and 13, C. P. Code.) (Shearer and Reuben, 
JJ.) Ram Lakshman Tanki t. Makund Lal 
Sahu. 27 Pat. 751=AJ.R. 1949 Pat. 358. ' 

-O. 23, R. 1— Applicability—IVithdraunl 

of claim to set-off—Leave to file fresh suit not 
obtained—Subsequent suit—Maintainability. 

A defendant who prefers a counter-claim is in 
the position of a plaintiff. Where such defen¬ 
dant allows a decree to be passed declaring his set¬ 
off to be withdrawn and there is no permission 
granted to institute fresh proceedings in respect 
of the same, he is precluded from instituting a 
fresh suit in respect, of such claim. (Leach, C. 
J. and I.akshmana Rao, J.) Ponnirula PiUAl 
v. Western India Oil Distributing Co. I.L.R. 
(1947) Mad. 18=226 I.C. 386=1946 Mad. 
(Rul.) 259=59 L.W. 205=1946 M.W.N. 235= 
A.I.R. 1946 Mad. 470=(1946) 1 M.L.J. 264. 
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-O. 23, R. 1— Applicability—Withdrawal 

of suit against pro forma defendant without Court's 
permission—Fresh suit—If barred- Suit for de¬ 
claration by vendor's sons against vendee — Pre- 
emptor who has filed suit also impleaded—Suit 
withdrawn against latter—Fresh suit against him 
after he obtains decree—If barred. 

The word “defendant” means a person against 
whom some claim is made or relief is claimed. 
Under O. 23, R. 1, C. P. C., the withdrawal of 
a suit against a pro forma defendant, ( i.e .) a 
person who is neither necessary not proper party 
and against whom no relief is asked for with¬ 
out the permission of the Court, is of no con¬ 
sequence and does not preclude the institution of 
a fresh suit against him in respect of the same 
subject-matter. This is implicit in the language of 
the rule itself There must be some claim or relief 
asked for which could be withdrawn or aban¬ 
doned and its reassertion is prohibited unless 
the Court permitted it. 

While a suit for pre-emption was pending, the 
sons of the vendor brought a suit for a declara¬ 
tion that the sale was not binding upon them 
after their father's death. The vendee and the 
pre-emptor were impleaded as defendants in that 
suit. Subsequently at the request of the plain¬ 
tiffs, a compromise decree was passed in their 
favour against the vendee and the name of the 
pre-emptor was struck out as no relief was claim¬ 
ed against him. After ‘che pre-emptor suceed- 
ed in getting a decree, the plaintiffs instituted 
against the pre-emptor a fresh suit claiming that 
the sale of the property in suit by their father 
was not binding upon them. The defendant con¬ 
tended that the previous suit against him was 
withdrawn without the permission of the Court 
to file a fresh suit and consequently no other suit 
on the same subject-matter was competent. Over¬ 
ruling that contention. 

Held , that the second suit was not barred under 
O. 23, R. 1, C. P. Code, as at the time of the 
withdrawal of the first suit the defendant, though 
on record, had no interest or right whatsover 
in the property and therefore no relief was 
available or claimed against nim. The plaintiff’s 
right to proceed against the defendant accrued 
only long after the withdrawal of the first 
suit when he became entitled to the property by 
actually depositing the amount in Court and 
obtaining possession in accordance with the pre¬ 
emption decree. The plaintiffs no doubt came to 
the Court again on the same allegations but the 
person against whom relief was claimed was 
different. It might be that the defence also was 
the same but that did not matter if the real 
defendant in the second suit was different and 
not claiming through the one in the first suit. 

(Sharif . /.) Surat Singh v Ram Singh. 
224 I.C. 572=1946 Lah. (Rul.) 422=A.I.R. 
1947 Lah. 25. 

■— O. 23, R. 1—Application under—No op¬ 
position—Order for withdrawal—Revision—Inter¬ 
ference. See C. P. Code, S. 115 and O. 23, R. 

1. 1946 A.L.J. 479. 

■-—O. 23, R. 1— Application under—Praver 

for permission to withdraw and file fresh suit — 


C. P. CODE (1908), O. 23, R. 1. 

• _ 

Power of Court to grant one of the prayers 
alone. 

Where an application is made under O. ‘23 
R -. 1* L. P. Code, for premission to withdraw a 
suit and it is further prayed that the applicant 
should be permitted to file a fresh suit, the Court 
has either to accept or reject in toto both the 
prayers. It has no power to accept one part of 
the prayer and reject the other part <f it. 
( Haider, J.M. II and Lai, J.M. I.) Nem 
Singh v. Ninuan. 1949 R.D. 132 (2). 

—7 O. 23, R. 1 (2)— Formal defect—Conno¬ 
tation—Instances of formal defect—Wit hdrazval 
when not justified. 

The expression “formal defect”, connotes 
defects of varying kinds not affecting the merits 
of the case. A defect which goes to the root of 
the plaintiff’s claim is not a formal detect. 
Defects such as omission to obtain permission if 
necessary of the necessary authority before bring¬ 
ing the suit, misjoinder of parties or causes of 
action or erroneous valuation of the subject- 
matter of the suit or the institution of the suit 
in a Court which has no jurisdiction to entertain 
the suit, are defects of a formal nature and 
such a suit can be allowed to be withdrawn. But 
where the suit has failed because the plaintiff 
failed to produce evidence which he was bound to 
produce in support of his claim, he cannot be 
permitted to withdraw the claim with liberty to 
bring a fresh suit in respect of the subject- 
matter. ( Bind Basni Prasad, J.) Thakur Pd. 

v. RasoolBux. 1950 A.W.R. 471=A.I.R. 1950 
All. 489. 

----O • 23, R. 1—“ Formal defect ”— Non-join¬ 
der of parties. 

The x defect contemplated by O. 23, R. 1 (2) is 
one by reason of which the suit must fail. Non¬ 
joinder of parties is not a formal defect within 
the meaning of O. 23, R. 1, as the suit could 
not fail by reason of non-joinder. ( Chagla, C. 

J. and Coyajee, J .) Asian Assurance Co., 
Ltd. v. Madholal. 52 Bom.L.R. 386=A.I.R 
1950 Bom. 378. 

" ~P\ 23, R. 1 (2)— Ground for withdrawal 

Availability of a different remedy by reason of 
a change in the law—Suit pending for five years. 

Where a suit has been pending, for five years, it 
cannot be allowed to be withdrawn under O. 23, 

R. 1 (2), C. P. Code, on the ground that by 
reason of a change in the law the plaintiff has now 
obtained a better and more summary remedy. 

( Tnvedi , J.C.) Gajsinhjt Hxrsinhji v . The 
Kutch Govt. A.I.R. 1950 Kut. 81. 

“ -0. 23, R. 1— Grounds for withdrawal — 

Statement of grounds for the granting of per¬ 
mission — Necessity. 

It is the obvious intention of O. 23, R. 1, C. 

P. Code, not only that the Court should give 
adequate grounds for its permission, but that the 
applicant for withdrawal should also state fully 
his grounds for the application. It is not enough 
for the applicant merely to state that there was a 
Nuks Qanuni in his. suit without specifying in 
any way what that defect might be. ( Nethersole 

S. M. and Nehru, A.M.) Nannhuan v . Nain- 
sukh. 1947 A.W.R. (Rev.) 67 (2). 
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_ q 23, Rr. 1 and 2— Leave to withdraw 

suit -with liberty to file fresh suit after arguments 
in appeal—No satisfactory reasons given—Legall- j 

ty. 

Any Court allowing a party to withdraw a 
suit with liberty to file a fresh suit at such a late 
stage as afer the closing of the arguments in 
appeal, is bound under O. 23, R. 1, C. P. Code, 
to give reasons for its being satisfied that the 
suit must fail by reason of some formal defect or 
that there were other sufficient grounds for allow¬ 
ing the withdrawal and it would be acting with¬ 
out jurisdiction and with material irregularity in 
allowing the withdrawal at that stage if sufficient 
reasons falling within O. 23, Rr. 1 and 2 (o) 
or ( b ), C. P. Code, are not given. ( Ptinchapa - 
kesa Ayyar, J .) Venkata Reddi v. Lakshmi 
Reddi. 1949 M.W.N. 45=A.I.R. 1949 Mad. 
441 = (1949) 1 M.L.J. 68 . 

-O. 23, R. 1 (2 )—Leave under—Granting 

of—Appreciable portion of evidence adduced 
found insufficient to establish the case propounded 
in plaint—Leave to institute fresh suit on same 
cause of action—If can be granted. 

Where after an appreciable portion of the mate¬ 
rial evidence has been adduced the plaintiff finds 
that the evidence is insufficient to establish the 
case propounded by him in the plaint it will be 
contrary to the letter as well as the spirit of sub¬ 
rule (2) of O. 23, R. 1 of the C. P. Code to 
permit the plaintiff to institute a fresh suit on 
the same cause of action. ( Yahya, AH, J.) 
Sivagaminatha Pillai v . Vknkitaswami Naic- 
ker. 61 L.W. 647=1948 M.W.N. 697 (1) = 
A.I.R. 1949 Mad. 295= (1948) 2 M.L.J. 367. 

-O. 23, R. 1 —Liberty to bring fresh suit 

on payment of costs before fresh suit—Fresh suit 
without payment — Competency—Payment of costs 
after filing and acceptance by defendant—Effect 
— Waiver—If removes har. 

Where a suit is allowed to be withdrawn with 
leave to bring a fresh suit on the same cause of 
action under O. 23, R. 1, C. P. Code; and an 
order is made that the costs of the suit, should 
be paid to the defendant before the institution 
of the second suit, the condition imposed in that 
order should be strictly complied with, and if it 
is not fulfilled the second suit is not properly fil¬ 
ed and is liable to be dismissed; and the defect 
cannot be cured by payment of costs during the 
pendency of the fresh suit. 

It is, however, competent to the defendant to ; 
waive the condition imposed for his benefit; and 
if he accepts the costs paid subsequent to the 
suit in fulfilment of the condition imposed by the 
order permitting withdrawal of the first suit, 
such action on his part removes the bar for the 
institution of the second suit; and the second suit 
would then be competent and can be proceeded 
with and tried. 56 All. 10; 1936 Mad. 24; 1935 
Nag. 56, diss. 19 C.L.J. 529, not foil.; 11 Bom.- 
153; 55 Bom. 206; 59 Bom. 733; 2 Bom.L.R. 25; 
6 Bom.L.R. 434; 27 Bom.L.R. 520; 34 Bom.L.R. 
236; 41 Bom.LR. 1269; 43 Bom.L.R. 758; 45 

BomX.R. 768; 45 M.L.J. 646, ref. ( Rajadhyak - 
sJta and Cltaittani, //.) Ramkrishna Timmappa 


C. P. CODE (1908), O. 23, R. 1. 

v. Hanumant Patgavi. T.L.R. (1949) .Bom. 

428=A.I.R. 1950 Bom. 113=51 Bom.L.R. 757. 

• • 

_O. 23, R. 1 —Liberty to bring fresh SUM 

granted on payment of costs — Non-payment of 
costs—Fresh suit, if competent. 

Where the plaintiff is permitted to withdraw 
his suit with liberty to institute a fresh suit and 
the payment of costs to the defendant is made a 
condition precedent to the institution of such- 
suit, a second suit would not be competent if the 
condition as to the payment of costs has not been 
fulfilled. (Ram Labhaya, J ■) Sajeed Gul v. 
Mashal. A.I.R. 1947 Pesh. 43=2 D.L.R. 262. 
_O. 23, R. 1 —‘Other sufficient cause — 


Meaning of—Plaintiff suing for possession on un¬ 
registered document—Whther can be permitted 
to withdraw and sue on oral sale completed by 

delivery of possession. , t , , 

It is now settled law that the words other 

sufficient cause" in O. 23, R. 1, C. P. Code, do 
no include any cause whatever but only causes 
which are at least analogous to a formal defect 
A plaintiff who has brought a suit for possession 
based on an unregistered receipt should not be 
permitted to withdraw the suit so that he could 
bring a fresh suit based on an oral sale completed 
by delivery of possession backed by the collateral 
evidence in the unregistered receipt. This is 
to give a new turn to the case and can hardly be 
called a formal defect or a defect analogous to a 
formal defect. It is a defect of substance, to 
plead one’s own case on an unregistered docu¬ 
ment making it the root of title. ( Hiduyatullah t 
J ..) Satyanarayan Hiralal r. Ch hotelal On- 
kar Prasad. I.L.R. (1948) Nag. 966=A.I.R» 
1949 Nag. 10=1948 N.L.J. 325. 

O. 23, R. 1 —Permission to file fresh suit 


—Absence of formal defect or sufficient ground 
for allowing fresh suit to be filed. 

Permission to file a fresh suit cannot be granted 
under R. 1 of O. 23, C. P. Code, where no 
formal defect or sufficient ground for allowing 
fresh suit to be filed is shown. (Sultan Ahtnad % 
J.M.I and Lai, J.M.II.) Chaudry Dudh 
Nath v. Bhagnvati. 1948 A.W.R. (Rev.) 134 
(2) = 1948 R.D. 203 (1). 

-O. 23, Rr. 1 and 2 and Limitation Act 

(IX of 1908), S. 14, Expl. Ill —Plaintiff 
voluntarily abandoning suit against one of the 
defendants—Liberty to file a fresh suit—Fresh 
suit filed beyond time —14 of the Limitation 
Act not applicable—Case governed by O. 23, R• 

2 —Unregistered lease for quarrying limestone — 
Admissibility. 

The terms of an unregistered lease provided 
that the respondent should have the right to- 
quarry limestone in the petitioner's land in con¬ 
sideration of payment of rent to the petitioner 
and seigniorage to the Government. The respon¬ 
dent having failed to pay seigniorage, the peti¬ 
tioner was obliged to pay the same and sued the 
respondent. There was a previous suit to which 
the respondent was a paprtv, but no objection be¬ 
ing taken by him, of misjoinder, the plaintiff 
(petitioner) voluntarily abandoned his claim 
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against him, the lower Court ordering that the 
plaintiff was at liberty to file a fresh suit against 
the respondent if not barred by limitation. 

On a question whether the plaintiff was en¬ 
titled to deduct the time occupied by the trial 
of the former suit under Explanation III, to S. 14 
of the Limitation Act. 

Held : (i) the case falls under O. 23, R. 1, 
C. P. Code, with the consequence that R. 2 
governs the case so far as limitation is concern¬ 
ed and not S. 14 of the Limitation Act. The 
plaintiff is not entitled to deduct the time occupi¬ 
ed by the trial of the previous suit. 

(«) As the payment to the Government is just 
as much part of the consideration as payment 
of rent to the petitioner and it is an obligation 
affecting immovable property, the lease being un¬ 
registered was not admissible in evidence. 
(Wadsworth , /.) Pankala Rao v. Venkata- 
subbayya. 60 L.W. 648=1947 M.W.N. 616= 
(1947) 2 M.LJ. 337^ 

- -O. 23, R. 1 —Powers of appellate Court. 

An appellate Court has undoubtedly power to 
allow a suit to be withdrawn under O. 23, R. 1, 
C. P. Code. ( Hidayatullah, /.') Satyanara- 
yan Hta v. Chhotelal Onkar Prasad. 
I.L.R. (1948) Nag. 966=A.I.R. 1949 Nag. 10 
=1948 N.L.J. 325. 

-O. 23, R. 1 


C. P. Code (1908), O. 23, R 1. 

ment of plaint—Necessity—Additional court-fee 
demanded—Part of claim and a defendant given 
up to avoid payment of the extra court-fce de¬ 
manded—Dismissal for non-payment of deficit 
court-fee—Legality. [See Q.D. 1941-1945, Vol. 
Col. 1233.] Ramakrishna Reddi v. Veerareddi. 
224 I.C. 280=1946 Mad. (Rul.) 170=A.I.R. 
1946 Mad. 126. 


O. 23, R. 1 


■Scope of the power to 


. „ . , , - (3)— Power of Court 

to allow withdrawal—Effect of withdrawal 

No one can be compelled to sue another. Under 
sub-R (3) of R. 1 of O. 23, C. P. Code, the 
eourt has no option in the matter of the exercise 
of the 1 right of withdrawal by a party. 

The effect of withdrawal of a suit is its dis¬ 
missal against the party eliminated bv the with¬ 
drawal and consequences of sub-R. (3) of R. 1 

titxtP * 23 * ollow • rivedi, J.C.) Shamji 

S™* 1 v - Govind Bhimji. A.I.R. 1950 Rut. 

63 ( 1 ). 

Z ?' X 23 * • 1 — Procedure—Application 

and order for withdrawal of suit—If can he made 
in chambers and ex parte. 

An order under O. 23, R. 1, C. P. Code, 
cann<rt under the High Court Rules be made in 
chambers. An application under the rule must be 
made in open Court and the order too must be 
made in open Court and not in chambers. Nor 
can such an order be made ex parte without hear¬ 
ing the other side. (Chaqla. C,J\ a»d Coyaiee 
/.) Astan Assurance Co.. Ltd. v. Madholat 
52 Bom.L.R. 386=A.I.R. 1950 Bom. 378. 
——-O. 23, R. 1 and O. 7. R. JI — Relin¬ 
quishment of part of claim after order passed 
for deficiency in Court-fee to he made up—Per¬ 
missibility—Partition suit . 

. Under O. 23, R. 1, C P. Code, a olaintiff 
>n a partition suit has a right to relinquish part 
ot. his claim in order to bring it within rhe Court¬ 
is paid even after an order has been made under 

i.i* A R * P’ G- r. Code, for the deficiency in 
we Court-fee to be made up. (Tefa Singh and 

JJ 0 Gainda Mai, v. Mahan Lal SO 

(&£> ij 8=A I R ma E - p n.,..K. 

rrr~T°- 23 - R - 1 and O. 7 R. 11—Right to 
abandon part of claim-Application for amend- 

Q. D.—78 


allow withdrawal—Allowing withdrawal of second 
appeal to enable appellant to file a review appli¬ 
cation in the lower appellate Court—If justified. 

The power to allow withdrawal of a suit is 
specifically dealt with by the Code and unless the 
conditions prescribed by the Code do exist, the 
High Court has no jurisdiction to allow the with¬ 
drawal merely because unless that is done no 
review of the judgment and decree of the lower 
appellate Court can be sought by a party and he 
will be put to considerable hardship. 

In second appeal before the High Court the 
appellant wished to withdraw the appeal in order 
that he might' file a fresh suit for a declaration 
that there had been no encroachment of land as 
contended by the Government, or file an applica¬ 
tion for review before the lower appellate Court, 
and he relied upon the report of a certain com¬ 
missioner appointed by the High Court in an 
interlocutory application which would go to show 
that there was no such encroachment. 

Held: The requirements of O. 23, R. 1 which 
have to be borne in mind in considering such a 
request for withdrawal are not fulfilled in the 
present case. The Court cannot in order to 
enable the appellant to file a review application 
override the provisions of O. 23, R. 1. Consi¬ 
derations of hardship have no place in the appli¬ 
cation of the provisions of the Code, where they 
are •perfectly clear and on considerations of hard¬ 
ship it is not open to any Court to exercise 
inherent powers on matter specifically dealt with 
by the C. P. Code itself. (Raghava Rao, /.) 
Ahmad Koya Mollah v. Calicut Municipal 
Council. 63 L.W. 1015=5 D.L.R. (Mad.) 

I 349= (1950) 2 M.LJ. 369. 

■/- ! ""p- 23, R. 1— Scope—Representative 
: suit—Withdrawal without consulting all persons 
; interested . 

A representative suit cannot be permitted to be 
withdrawn under O. 23, R. 1, C. P. Code, with¬ 
out all the persons represented by the plaintiffs 
i being consulted on the matter. (Chaqla, C.J. 
and Coyajee, J.) Asian Assurance Co., Ltd. 

Bom MAD 3?8 OLAL ' 52 Bom - L * R ‘ 386=A.I.R. 1950 


TJ71 P- 23, -R. 1 — Subject-matter of suit — 
What is. 

Subject-matter of suit’ is not the same thing as 
property. It is more correct to think of it in terms 
ot title and causes of action. In other words, it 
has reference to the right which the plaintiff 
seeks go enforce. (Sinha, /.) Bhondu v. Raj 

414 =A.I.R. 1948 All. 60 
=1947 A.W.R. (H.C.) 295. 

~ P* ^3, ^ ■ 1 —Suit for injunction—Filing 
°f written statement — Plaintiff's application to 
withdraw suit in its present form and file a fresh 
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suit on the same subject-matter—Iiozv far such a 
permission could he granted. 1 

In order to seek permission of the Court under 
O. 23, R. 1 of the C. P. Code for with¬ 
drawing a suit filed and for filing a fresh suit on 
the same subject-matter, there must be something 
in the nature of a formal defect before such per¬ 
mission can be granted. 

Where the plaintiffs, sons of the 1st defend¬ 
ant’s brother, claimed to restrain by injunction 
the 1st defendant’s sons from interfering with 
their possession of the house in question and the , 
defendants filed a written statement to the i 
effect that they had an equal share in the house, on 
the question whether the plaintiffs could be per¬ 
mitted to withdraw their suit and file a fresh one 
on the same subject-matter because of the neces¬ 
sity to secure a wider consideration of matters 
raised by the written statement, 

Held, that such an application could not be 
granted as the Court had no jurisdiction to grant 
leave to file a fresh suit when there was no for¬ 
mal defect in the plaint. The Court if it thought 
fit could only permit plaintiffs to amend their 
plaint in such a way as to satisfy their desire to 
secure a wider consideration of the matters. 

( Horwill, J .) Varadarajulu Naidu v. Nara- 
yanaswami Naidu. A.I.R. 1950 Mad. 40=5 

D. L.R. (Mad.) 59=1949 M.W.N. 673=(1949) 

2 M.L.J. 457. 

-O. 23, R. 1— Withdrawal of suit — Limits 

to the right of a plaintiff—Suit for partition — 
Plaintiff praying for sale of suit property under 
the Partition Act—Defendant applying for its 
purchase — Plaintiff, if can be allozved to withdraw 
his suit at that stage. 

A plaintiff in a suit can withdraw his suit of 
his own accord without the permission of the 
Court. The only penalty attached to a with¬ 
drawal of the suit is that he is precluded from 
bringing a fresh suit on the same cause of action 
unless he obtains the leave of the Court for in¬ 
stituting a fresh suit under the provisions of O. 
23, R. 1, C. P. Code. It is, therefore, normal¬ 
ly speaking, the right of the plaintiff to withdraw 
his suit without reference to 'chc convenience of 
the defendant and without obtaining beforehand 
the permission of the Court. But there is alimit 
to the exercise of this right of withdrawal. Where 
the litigation has reached a stage at which the 
rights of parties have become fixed, for example, 
by the passing of a preliminary decree or adjust¬ 
ment by a compromise, it is not open to the plain¬ 
tiff to withdraw his suit thereafter and thereby 
seek to wipe off the effect of the adjudication 
rendered by the Court creating rights in the 
parties. But where, however, the rights of the 
parties have not assumed any definite shape cither 
under a decree of Court or under a compromise en¬ 
tered into between them with reference to the sub¬ 
ject-matter of the suit, it is competent to the plain¬ 
tiff to withdraw his suit and he cannot be forc¬ 
ed to remain on the record at the instance of 
the defendant to prosecute the suit. 

Where in a suit for partition and possession^ 
of a half share in a house the plaint averred 


C. P. CODE (1908), O. 23, R. 1. 

that the house was incapable of being divided 
by metes and bounds and prayed that it might be 
sold under the Partition Act and 'the defendant 
applied under S. 3 of the Act for its purchase 
and had asked for the appointment of a Com¬ 
missioner for determining the valuation, on a 
question whether at that stage the plaintiff could 
be allowed to withdraw his suit, v 

Held, that the stage reached in the litigation 
was not such as to deprive the plaintiff of his 
right to withdraw his suit. Though an advan¬ 
tage had accrued to the defendant by reason of 
the admission made in the plaint and in the course 
of the proceedings, that, however, did not clothe 
the defendant, wich any enforceable right and did 
not prevent the plaintiff from exercising the 
right of a suitor to withdraw his suit. '( Vis - 
7 uanatha Sastri, J.) Hasan Badsha v. Sultan 


Raziah Begam. 62 L.W. 313=A.I.R. 1949 
Mad. 772=1949 M.W.N. 609= (1949) 1 M.L. 
J. 515. 

-O. 23, R.l(2 )—Order under—No reasons 

given — Validity . 

Where an order under O. 23, R. 1 (2) is made 
but no reasons are given at all, it has to be set 
aside. {Lai, J.M. I and Haider, J.M. II.') 
Ram Kumar v. Hira Lal. 1948 A.W.R. 
(Rev.) 245=1948 R.D. 364. 


-O. 23, R. 1 (2)— Reasons for a lowing 

drawal not given—Material irregularity justifying 
with isterference in revision. 

Where the District Munsiff merely set out the 
prayer and reasons for permission Vo withdraw 
the suit with leave to file a fresh suit and also 
the objections of the defendant, but said nothing 
more than that the petition is allowed, held, that 
failure to state what the defect is or are suffi¬ 
cient and what grounds have moved the Court 
to grant permission to withdraw from the suit* 
is a material irregularity justifying interference 
in revision by the High Court. (Happell, J.) 
Abdul Razack Ravuthar v. Mahammad 
Hanif Sahib. 59 L.W. 404=1946 M.W.N. 
576=229 I.C. 267=1947 Mad. (Rul.) 133=A. 
I.R. 1947 Mad. 59=(1946) 2 M.L.J. 113. 

- r O. 23, R. 1 (2) (b) and S. 107— u O the/ 

sufficient grounds ■”— Interpretation—Power of 
appellate Court. 

The “other sufficient grounds” contemplated in 

O. 23, R. 1 (2) (b), C. P. Code, need not be 
ejusdem generis with or analogous to the “formal 
defect” referred to in R. 1 (2) (u). The words 
“other sufficient grounds” are much wider in sig¬ 
nification and cover all those cases which ap¬ 
pear to Court as affording sucti grounds. Where 
a party runs a very great, risk of losing a very 
valuable estate merely for t he blunder of their 
counsel in not drafting a proper plaint anil not 
claiming proper reliefs, it is a fit case in which 
the power vested in the appellate Court by virtue 
of O. 23, R. 1, read with S. 107 (2), C. P. 
Code, should be exercised in his favour. (Din 
Mahomed and Mahomed Shariff, //.) GurfriT 
Singh v. Punjab Provincial Government. 48 

P. L.R. 183= A. I.R. 1946 Lah. 429=227 I.C. 
401=1947 Lah. (Rul.) 1. 


